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INTRODUCTION. 


The  many  radical  changes  in  the  laws  of  Congress,  the  decisions  of  the 
Interior  Department  and  the  instructions  of  the  General  Land-Office  daring 
the  past  five  years,  have  created  an  ui^gent  demand  for  a  reliable  authority 
on  public  Land  Law.  In  seeking  to  furnish  such  an  authority,  this  question 
presented  Itself:  Shall  the  proposed  work  include  all  that  is  valuable  since 
1838,  the  date  of  the  official  compilation,  or  resume  the  subject  at  1860, 
where  Lester's  first  volume  left  it,  or  embrace  only  the  laws,  Instructions 
and  decisions  promulgated  since  1870,  beyond  which  year  Zabriskie  and 
Lester's  second  volume  do  not  go  7  Owing  to  the  mass  of  valuable  materials 
accumulated  since  1870,  it  was  finally  determined  to  include  only  new  mat- 
ter, rather  than  what  was  already  published  and  otherwise  readily  obtain- 
able.   The  third  course  is  the  one  herein  pursued. 

DESIGN  OF  THE  WORK. 

This  work  resumes  the  subject  where  it  was  left  by  previous  compilations 
in  1870,  and  brings  it  down  to  April,  1875,  the  beginning  of  the  second  vol- 
ume of  Copp's  Land  Owner,  a  monthly  publication.  Owing  to  their  im- 
portance several  circulars  and  decisions  of  a  later  date  have  been  included, 
and  a  few  instructions  issued  prior  to  1870  have  been  added  to  render  certain 
subdivisions  of  the  book  more  complete.  All  branches  of  the  public  land 
system  are  presented,  except  mining  claims,  which  are  made  the  subject  of  a 
separate  volume. 

The  work  is  divided  into  three  parts.  1st,  The  Revised  Statutes ;  2dy  Land 
Laws ;  3d,  Decisions,  Opinions  and  Instructions. 

THE  FIBST  PAST — REVISED   STATUTES — 

includes  the  revision  relating  to  the  General  Land-Office  and  the  public 
lands,  and  in  order  to  show  the  date  of  the  revision  and  how  iar  it  effects 
prior  laws,  the  repeal  provisions  are  added. 

'  To  section  2236  should  be  added  a  note  from  section  3639  to  the  effect 
that  the  President  is  authorized  to  increase  the  sums  for  which  bonds  of 
Registers  and  Receivers  are  given,  when  he  deems  it  expedient. 

THE  SECOND  PART— LAND  LAWS — 

embraces  all  laws  affecting  the  public  lands  passed  by  Congress  from  March 
4,  1869,  to  March  3, 1875,  inclusive.  Those  of  a  general  character  or  em- 
bracing large  tracts  of  country,  are  given  in  full,  while  those  of  a  private  or 
local  character,  are  presented  by  an  abstract.    As  the  boundaries  of  land 
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districts  are  frequently  changed  by  the  Executive  or  Congress,  the  several 
laws  establishing  land  districts  are  given  in  the  abstract  or  second  subdi- 
vision. 

THE  THIBD  PAET — DECISIONS,  OPINIONS  AND  INSTRUCTIONS — 

embraces  the  decisions  of  the  Secretary  of  the  Interior  in  leading  cases  and 
of  the  Commissioner  of  the  General  Land-Office  affirmed  on  appeal  or  es- 
tablished by  acquiescence;  the  opinions  of  Hon.  Walter  H.  Smith,  Assistant 
Attorney  General,  and  a  few  opiuions  by  the  Attorney  General :  and  the  in- 
structions of  the  Commissioner  of  the  General  Land-Office  to  carry  into 
effect  acts  of  Congress  or  decisions  of  the  Department.  It  is  believed  that 
every  circular  issued  since  Januar}'  1,  1870,  has  been  included,  or,  in  case  of 
reprints,  referred  to.  The  decisions  published  are  only  those  which  set  forth 
guiding  principles  as  the  necessarily  limited  space  compelled  the  exclusion 
of  many  rulings  slightly  varying  in  application  to  particular  cases. 

JUDICIAL  DECISIONS. 

The  digest  of  judicial  decisions  contained  herein  is  froni  Brightly's  Fed- 
eral Digest,  published  by  Kay  <&  Brother  of  Philadelphia,  a  work  that  should 
be  in  every  lawyer's  library.    It  is  brought  down  to  1873. 

In  the  preparation  of  this  work  I  am  indebted  to  several  gentlemen  whose 
assistance  I  desire  to  acknowledge. 

ACKNOWLEDGMENTS. 

To  Commissioner  S.  S.  Burdett,  for  valuable  advice  during  the  progress  of 
the  work  and  for  unusual  facilities  in  its  preparation. 

To  Assistant  Attorney  General  W.  H.  Smith,  for  many  favors,  especially 
for  transcripts  from  his  private  papers  and  memoranda. 

To  Z.  B.  Sturgus,  of  the  Secretary's  office,  J.  K.  Kedington  and  M.  M. 
Kaighn,  of  General  Smith's  office,  and  W.  W.  Curtis,  L.  K.  Lippincott,  M. 
Mobley,  E.  A.  Fiske,  S.  J.  Dallas,  U.  J.  Baxter,  C.  W.  Holcomb,  D.  McCarty, 
E.  Killpatrick,  B.  T.  Reilly,  Willis  Drummond,  jr.,  D.  K.  Sickles  and  J.  A. 
Patterson,  of  the  General  Land-Office,  for  advice  and  assistance. 

To  W.  K.  Mendenhall,  John  S.  Hauke  and  L.  A.  Luce,  Land  Attorneys, 
Washington,  D.  C,  and  P.  B.  Johnson,  Register  at  Walla  Walla,  W.  T.,  for 
valuable  suggestions  embodied  herein. 

This  opportunity  is  taken  to  state  that  I  have,  in  course  of  preparation,  a 
new  work  on  Mining  Law,  which  will  embrace  the  local  as  well  as  the  United 
States  mining  laws,  with  a  digest  of  judicial  decisions  relating  thereto. 

HENRY  N.  COPP. 
Washington,  August,  1875. 
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PART  FIRST. 


UNITED  STATES  REVISED  STATUTES. 


I.   THE   GENERAL   LAND    OFFICE. 


TITLE  XL-CHAPTER  THREE. 


Seo. 

446.  Commiflsioner  of  the    General 

Land-Office. 

447.  Recorder  of  General  Land-Office. 

448.  Principal  clerks  on  private  and 

public  land  claims. 

449.  Principal  clerk  of  the  surveys. 

450.  Secretary  to  the  President  to  sign 

land-patents. 

451.  Assistant  secretary  to  sign  land- 

patents. 

452.  Restriction  upon  officers,  clerks, 

and  employes. 

453.  Duties  of  Commissioner. 


Sec. 

454.  Custody  of  seal,  books,  records 

Ac. 

455.  Plats  of  land  surveyed. 

456.  Returns  and  accounts  relative 

to  lands. 

457.  Warrants  for  military  lands. 

458.  Issue  of  patents  for  lands. 

459.  Duties  of  Recorder. 

460.  Copies  of  papers  filed  in  the  De- 

partment. 

461.  Fees  for  exemplification  of  pat- 

ents, &c. 


Seo.  446.  There  shall  be  in  the  Department  of  the  Interior  a  Com- 
missioner  of  the  General  Land-Office,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
be  entitled  to  a  salary  of  four  thousand  dollars  a  year. 

25  April,  1812,  c.  68,  s.  11,  v.  2,  p.  717.    4  July,  1836,  c.  352,  s.  1,  v. 
5,  p.  107.  3  March,  1873,  c.  226,  s.  3.  v.  17,  p.  508. 

Seo.  447.  There  shall  be  in  the  General  Land-Office  an  officer  called 
the  Recorder  of  the  General  Land-Office,  who  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  a  salary  of  two  thousand  dollars  a  year. 

4  July,  1836,  c.  352,  s.  4,  v.  5,  p.  111.    3  March,  1837,  c.  33,  s.  1,  v.  5, 
pp.  163, 164. 

Seo.  448.  There  shall  be  in  the  General  Land-Office  a  Principal 
Clerk  of  the  pablic  lands,  and  a  Principal  Clerk  on  Private  Land- 
Claims,  who  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  shall  each  be  entitled  to  a  salary  of  one 
thoasand  eight  hundred  dollars  a  year ;  and  they  shall  perform  such 
duties  as  may  be  assigned  to  them  by  the  Commissioner  of  the  Gen- 
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eral  Land-Office.  And  the  chief  clerk  of  the  General  Land-Office, 
shall  perform  the  duties  of  the  Commissioner  of  the  General  Land-Office 
in  case  of  a  vacancy  in  said  office,  or  of  the  absence  or  sickness  of 
the  Commissioner. 

4  July,  1836,  c.  352,  s.  2,  v.  5,  p.  109. 

Seo.  449.  There  shall  be  in  the  General  Land-Office  a  Principal 
Clerk  of  the  Surveys,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  »Senate;  and  shall  be  entitled  to  a 
salary  of  one  thousand  eight  hundred  dollars  a  year.  He  shall  direct 
and  superintend  the  making  of  surveys,  the  returns  thereof,  and  all 
matters  relating  thereto,  which  are  done  through  the  officers  of  the 
Surveyor-General,  and  perform  such  other  duties  as  may  be  assigned 
to  him  by  the  Commissioner  of  the  General  Land-Office. 
4  July,  1836,  c.  352,  s.  3,  v.  5,  p.  110. 

Seo.  450.  The  President  is  authorized  to  appoint,  from  time  to  time, 
by  and  with  the  advice  and  consent  of  the  Senate,  a  secretary,  at  a 
salary  of  one  thousand  five  hundred  dollars  a  year,  whose  duty  it  shall 
be,  under  the  direction  of  the  President,  to  sign  in  his  name,  and  for 
him  all  patents  for  land  sold  or  granted  under  the  authority  of  the 
United  States. 

4  July,  1836,  c.  352,  s.  6,  v.  5,  p.  111. 

Seo.  451.  If  at  any  time  the  number  of  patents  for  lands  sold  or 
granted  under  the  authority  of  the  United  States  is  such  that  they  can- 
not be  signed  within  a  reasonable  time  by  the  secretary  appointed 
under  the  preceding  section,  the  President  may  appoint  an  assistant 
secretary  to  sign  the  same,  but  such  assistant  shall  be  employed  by  the 
express  direction  of  the  President,  and  only  for  such  time  as  may  be 
necessary  to  bring  up  the  arrears  of  patents  which  may  be  ready  for 
signature. 

26  Jan.,  1848,  c.  4,  v.  9,  p.  209. 

Seo.  452.  The  officers,  clerks  and  employes  in  the  General  Land- 
Office  are  prohibited  from  directly  or  indirectly  purchasing  or  becoming 
interested  in  the  purchase  of  any  of  the  public  land ;  and  any  person 
who  violates  this  section  shall  forthwith  be  removed  from  office. 

25  April,  1812,  c.  68,  s.  10,  v.  2,  p.  717.  4  July,  1835,  c.  352,  a.  14,  v. 
5,  p.  112. 

Seo.  453.  The  Commissioner  of  the  General  Land-Office  shall  per- 
form, under  the  direction  of  the  Secretary  of  the  Interior,  all  executive 
duties  appertaining  to  the  surveying  and  sale  of  the  public  lands  of  the 
United  States,  or  in  any  wise  respecting  such  public  lands,  and,  also, 
such  as  relate  to  private  claims  of  land,  and  the  issuing  of  patents  for 
all  agents  (a)  of  land  under  the  authority  of  the  Government. 

25  April,  1812,  c.  68,  s.  1,  v.  2,  p.  716.  4  July,  1836,  c.  352,  s.  1,  v.  5, 
p.  107.  Barnard's  Heirs  vs,  Ashley's  Heirs  et  al.,  18  How.,  43.  Bell 
V8.  Hearne  et  al.,  19  How.,  252.    Maguire  vs,  Tyler,  1  Black,  195. 

Seo.  454.  The  Commissioner  of  the  General  Land-Office  shall  retain 
the  charge  of  the  seal  heretofore  adopted  for  the  office,  which  may 

(a)  Sec.  453.    *' Agents  "  should  be  "  grants:' 
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continue  to  be  used,  and  of   the  records,  books,  papers,   and  other 
property  appertaining  to  the  office. 

25  April,  1812,  c.  68,  ss.  4,  5,  v.  2,  p.  717. 

Ssc.  455.  The  Commissioner  of  the  General  Land-Office  shall,  when 
required  by  the  President  or  either  House  of  Congress,  make  a  plat  of 
any  land  surveyed  under  the  authority  of  the  United  States,  and  give 
such  information  respecting  the  public  lands  and  concerning  the  busi- 
ness  of  his  office  as  shall  be  directed. 

25  April,  1812,  c.  68,  s.  6,  v.  2,  p.  717. 

Sec.  456.  All  returns  relative  to  the  public  lands  shall  be  made  to  the 
Commissioner  of  the  General  Land-Office ;  and  he  shall  have  power  to 
audit  and  settle  all  public  accounts  relative  to  the  public  lands ;  and 
upon  the  settlement  of  any  such  account  he  shall  certify  the  balance, 
and  transmit  the  account,  with  the  vouchers  and  certificate,  to  the  First 
Comptroller  of  the  Treasury  for  his  examination  and  decision  thereon. 
25  April,  1812,  c.  68,  s.  9,  v.  2,  p.  717. 

Sec.  457.  In  all  cases  in  which  land  has  heretofore  or  shall  hereafter 
be  given  by  the  United  States  for  military  services,  warrants  shall  be 
granted  to  the  parties  entitled  to  such  land  by  the  Secretary  of  the 
Interior ;  and  such  warrants  shall  be  recorded  in  the  General  Land  Of- 
fice, in  books  to  be  kept  for  the  purpose,  and  shall  be  located  as  is  or 
may  be  provided  by  law;  and  patents  shall  afterwards  be  issued  accord- 
ingly. 

25  April,  1812,  c.  68,  s.  7,  v.  2,  p.  717. 

Sec.  458.  All  patents  issuing  from  the  General  Land-Office  shall  be 
issued  in  the  name  of  the  United  States,  and  be  signed  by  the  President, 
and  countersigned  by  the  Recorder  of  the  General  Land-Office,  and 
shall  be  recorded  in  the  office,  in  books  to  be  kept  for  the  purpose. 

25  April,  1812,  c.  68,  s.  8,  v.  2,  p.  717.     3  March,  1841,  c.  26,  s.  2,  v. 
5,  p.  417. 

Sec.  459.  It  shall  be  the  duty  of  the  Recorder  of  the  General  Land- 
Office,  in  pursuance  of  instructions  from  the  Commissioner,  to  certify 
and  affix  the  seal  of  the  Office  to  all  patents  for  public  lands,  and  to  at- 
tend to  the  correct  engrossing,  recording  and  transmission  of  such 
patents.  He  shall  prepare  alphabetical  indexes  of  the  names  of  paten- 
tees, and  of  persons  entitled  to  patents ;  and  he  shall  prepare  such 
copies  and  exemplifications  of  matters  on  file  or  recorded  in  the  General 
Land-Office  as  the  Commissioner  may  from  time  to  time  direct.  When- 
ever the  office  of  recorder  shall  become  vacant,  or  in  case  of  his  sickness 
or  absence,  the  duties  of  his  office  shall  be  performed  ad  interim  by  the 
principal  clerk  on  private  land-claims. 

25  April,  1812,  c.  68,  s.  8,  v.  2,  p.  717.    4  July,  1836,  c.  352,  s.  4,  v.  5, 
p.  111. 

Sec.  460.  Whenever  any  person  claiming  to  be  interested  in  or  enti- 
tled to  land,  under  any  grant  or  patent  from  the  United  States,  applies 
to  the  Department  of  the  Interior  for  copies  of  papers  filed  and  remain- 
ing therein,  in  any  wise  affecting  the  title  to  such  land,  it  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  cause  such  copies  to  be  made 
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out  and  aatbenticated,  nnder  his  hand  and  the  seal  of  the  General  Land- 
Office,  for  the  person  so  applying. 

23  January,  1823,  c.  6,  v.  3,  p.  721.    4  July,  1836,  c.  352,  s.  7,  v.  6,  p. 
111. 

Seo.  461.  All  exemplifications  of  patents,  or  papers  on  file,  or  of  re- 
cord in  the  Qeneral  Land-Office,  which  may  be  required  by  parties 
interested,  shall  be  furnished  by  the  Commissioner  upon  the  payment 
by  such  parties  at  the  rate  of  fifteen  cents  per  hundred  words,  and  two 
dollars  for  copies  of  township  plats  or  diagrams,  with  an  additional 
sum  of  one  dollar  for  the  Commissioner's  certificate  of  verification  with 
the  General  Land-Office  seal;  and  one  of  the  employes  of  the  office 
shall  be  designated  by  the  Commissioner  as  the  receiving  clerk,  and  the 
amounts  so  received  shall,  under  the  direction  of  the  Commissioner,  be 
paid  into  the  Treasury ;  but  fees  shall  not  be  demanded  for  such  authen- 
ticated copies  as  may  be  required  by  the  officers  of  any  branch  of  the 
Government,  nor  for  such  unverified  copies  as  the  Commissioner  in  his 
discretion  may  deem  proper  to  furnish. 
2  July,  1864,  c.  224,  v.  13,  p.  375. 
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TITLE  XXXII.-CHAPTER  ONE. 


SURVEYORS  AND  DEPUTY  SURVEYORS. 


Seo. 

2207.  Surveyors-general,    how    and 

where  appointed. 

2208.  Salary  of  in  Louisiana,  Florida, 

Minnesota,  Nebraska,  Iowa, 
and  Dakota. 

2209.  Salary  of  in  Oregon  and  Wash- 

ington. 

2210.  Salary  of  in    Colorado,    New 

Mexico,  California,Idaho,  Ne- 
vada, Montana,  Utah,  Wyom- 
ing, and  Arizona. 

2211.  Salaries  of  in  Florida,  Oregon, 

and  California,  how  and  from 
what  time  payable. 

2212.  Offices,  number  and  location  of. 

2213.  Offices,  location  of  in  Minne- 

sota, Idaho,  Nebraska,  and 
Iowa. 

2214.  Residence  of  surveyor-general. 

2215.  Bond  of  surveyor-general. 

2216.  New  bond  of  and  additional  se- 

curity. 


Sec. 

2217. 
2218. 

2219. 


2220. 
2221. 
2222. 
2223. 
2224. 

2225. 
2226. 


Duration  of  office. 

Completion  of  surveys,  delivery 
of  neld-notes,  &c. 

Devolution  of  surveyor-gener- 
aPs  powers  upon  Commission- 
er of  Land  Office,  when. 

Free  access  to  field-notes,  &c., 
delivered  to  States. 

Conditions  of  delivery  of  field- 
notes  to  the  States. 

Continuance  of  duties  after  ex- 
piration of  commission. 

General  duties  of  surveyors- 
general. 

Seals  of  surveyors-general  of 
California,  Oregon,  and  Lou- 
isiana, transcripts  from  rec- 
ords of. 

Transcripts  from  records  of 
Louisiana. 

Clerk-hire,  allowance  of  to  sur- 
veyors-general. 
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2227.  Office-rent,  allowance  of  to  sur- 

veyors-general. 

2228.  Duties  of  register  and  receiver 

performed  by  surveyor-gen- 
eral. 

2229.  Official  papers,  &c.,  in  office  of 

surveyor-general    of  Califor- 
nia ;  copies  thereof. 


2230.  Bond  of  deputy-surveyor. 

2231.  Oath  of  deputy -survey  or. 

2232.  Suit  on  bond  of  deputy-survey- 

or, lien  of. 

2233.  Penalty  for  default  of  deputy. 


Sec.  2207.  There  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  a  surveyor-general  for  the  States 
and  Territories  herein  named,  embracing,  respectively,  one  surveying 
district,  namely :  Louisiana,  Florida,  Minnesota,  Kansas,  California, 
Nevada,  Oregon,  Nebraska  and  Iowa,  Dakota,  Colorado,  New  Mexico, 
Idaho,  Washington,  Montana,  Utah,  Wyoming,  Arizona. 

3  March,  1823,  c,29.  s.  7,  v.  3, p,  755.  3  March.  1831,  c.  116,  s.  1,  v.  4, 
p.  492.  27  Sept.,  1850,  c.  76,  s.  1,  v.  9,  p.  496.  3  March,  1853,  c.  145, 
8.  1.  V.  10,  p.  244.  17  July,  1854,  c.  84,  s.  7,  v.  10,  p.  306.  22  July, 
1854,  c.  103,  ss.  1, 10,  V.  10,  pp.  308,  309.  3  March,  1857,  c.  107,  s.  1,  v. 
11,  p.  212.  28  Feb.,  1861,  c  59,  s.  17,  v.  12,  p.  176.  2  March,  1861,  c.  83, 
8. 17,  V.  12,  p.  214.  2  March,  1861,  c.  86,  s.  17,  v.  12,  p.  244.  2  March, 
1867,  c.  179.  8. 1,  V.  14,  p.  542.  29  June.  1866,  c.  156,  v.  14,  p.  77.  4 
July,  1866,  c.  166,  s.  4,  v.  14,  p.  85.  28  July,  1866,  c.  311,  s.  1,  v.  14, 
p.  344.    16  July,  1868,  c.  175,  s.  1,  v.  15,  p.  91.    21  Feb.,  1855,  c.  117,  s. 

1,  V.  10,  p.  611.    5  Feb..  1870,  c.  14,  s.  2,  v.  16,  p.  65.    11  July,  1870,  c. 
246,  V.  16,  p.  230.    8  May,  1872,  c.  140,  s.  1,  v.  17,  p.  76. 

Seo.  2208.  The  surveyors- general  of  Louisiana,  Florida,  Minnesota, 
Kansas,  Nebraska  and  Iowa,  and  of  Dakota  Territory,  shall  each  re- 
ceive a  salary  at  the  Tate  of  two  thousand  dollars  a  year. 

3  March,  1823,  c.  29,  s.  7,  v.  3,  p.  755.  8  March,  1831,  c.  116,  s.  5,  v. 
4,  p.  493.  2  March,  1861,  c.  86,  s.  17,  v.  12,  p.  244.  8  May,  1872,  c, 
140,  8. 1,  V.  17,  p.  76. 

Seo.  2209.  The  surveyors -general  of  Oregon  and  of  Washington 
shall  each  receive  a  salary  at  the  rate  of  two  thousand  five  hundred 
dollars  a  vear. 

27  Sept.,  1850,  c.  76,  s.  2,  v.  9,  p.  496.  3  March,  1853,  c.  145,  s.  11,  v. 
10,  p.  248.  14  February,  1853,  c.  69,  s.  4,  v.  10,  p.  158.  17  July,  1854, 
c.  84,  8.  7,  V.  10,  p.  306.  3  March,  1855,  c.  175,  s.  26,  v.  10,  p.  674, 
30  May,  1862,  c.  86,  8.  9,  v.  12,  p.  410.  8  May,  1872,  c.  140,  s.  1,  v.  17, 
p.  76. 

Sec.  2210.  The  surveyors-general  of  Colorado,  New  Mexico,  California, 
Idaho,  Nevada,  Montana,  Utah,  Wyoming,  and  Arizona,  shall  each  re- 
ceive a  salary  at  the  rate  of  three  thousand  dollars  a  year. 

3  March,  1853,  c.  145,  s.  1,  v.  10,  p.  244.  22  July,  1854,  c.  103,  s.  1, 
V.  10,  p.  308.  28  Feb.,  1861,  c.  59,  s.  17,  v.  12,  p.  176.  2  March,  1861, 
c.  83,  8.  17,  V.  12,  p.  214.  30  Mav,  1862,  c.  86,  s.  9,  v.  12,  p.  410.  2 
March,  1867,  c.  179,  s.  1,  v.  14,  p.  542.  29  June,  1866,  c.  156,  v.  14,  p. 
77.  4  July,  1866,  c.  166,  s.  4,  v.  14,  p.  85.  16  July,  1868,  c.  175,  s.  1,  v. 
15,  p.  91.    21  Feb.,  1855,  c.  117,  s.  1,  v.  10,  p.  611.  5  Feb.,  1870,  c.  14,  8. 

2,  V.  16,  p.  65.   11  July,  1870,  c.  246,  v.  16,  p.  230.  8  May,  1872,  c.  140, 
8. 1,  V.  17,  p.  76. 

Seo.  2211.  The  salary  of  each  surveyor-general  of  Florida,  Oregon, 
and  California  shall  be  paid  quarter-yearly,  and  shall  commence  from 
the  time  he  enters  into  bond,  as  provided  by  law. 

3  March,  1823,  c.  29,  s.  7,  v.  3,  p.  756.  27  Sept.,  1850.  c.  76,  8.  2,  v.  9, 
p.  496.    3  March,  1853,  c.  145,  s.  1,  v.  10,  p.  244. 
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Seo.  2212.  There  shall  be  but  one  office  of  surveyor-general  in  each 
surveyor-generaPs  district ;  and  such  office  shall  be  located  as  the  Presi- 
dent, in  view  of  the  public  convenience,  may  from  time  to  time  direct, 
except  as  provided  in  the  following  section. 

2  July,  1864,  c.  210,  s.  8,  v.  18,  p.  352. 

Seo.  2213.  The  surveyor-general's  office  for  Minnesota  district  shall 
continue  to  be  located  at  the  city  of  St.  Paul ;  that  for  Idaho  Territory, 
at  Boise  City ;  and  that  for  the  district  of  Nebraska  and  Iowa,  at 
Plattsmouth,  in  Nebraska. 

3  March,  1857,  c.  107,  s.  1,  v.  11,  p.  212.    29  June,  1866,  c.  156,  v.  14, 
p.  77.    28  July,  1866,  c.  311,  s.  1,  v.  14,  p.  344. 

Sec.  2214.  Every  surveyor-general,  while  in  the  discharge  of  the 
duties  of  his  office,  shall  reside  in  the  district  for  which  he  is  appointed. 
3  March,  1843,  c.  100,  s.  1,  v.  5,  p.  637. 

Seo.  2215.  Every  surveyor-general  shall,  before  entering  on  the 
duties  of  his  office,  execute  and  deliver  to  the  Secretary  of  the  Interior 
a  bond,  with  good  and  sufficient  security,  for  the  penal  sum  of  thirty 
thousand  dollars,  conditioned  for  the  faithful  disbursement,  according  to 
law,  of  all  public  money  placed  in  his  hands,  and  for  the  faithful  per- 
formance of  the  duties  of  his  office. 

7  May,  1822,  c.  118,  s.  1,  v.  3,  p.  697.    Farrar  vs.  U.  S.,  5  Pet,  373. 

Sec.  2216.  The  President  is  authorized,  whenever  he  may  deem  it 
expedient,  to  require  any  surveyor-general  to  give  a  new  bond  and  ad- 
ditional security,  under  the  direction  of  the  Secretary  of  the  Interior, 
for  the  faithful  disbursement,  according  to  law,  of  all  money  placed  in 
his  hands. 

7  May,  1822,  c.  118,  s.  3,  v.  3,  p.  697. 

Seo.  2217.  The  commission  of  every  surveyor-general  now  in  office, 
and  of  every  surveyor-general  hereafter  appointed,  shall  cease  and  ex- 
pire, unless  sooner  vacated  by  death,  resignation,  or  removal  from 
office,  in  four  years  from  the  date  of  the  commission. 
7  May,  1822,  c.  118,8.  2,  v.  3,  p.  697. 

Seo.  2218.  The  Secretary  of  the  Interior  shall  take  all  the  necessary 
measures  for  the  completion  of  the  surveys  in  the  several  surveying- 
districts  for  which  surveyors-general  have  been,  or  may  be,  appointed, 
at  the  earliest  periods  compatible  with  the  purposes  contemplated  by 
law ;  and  whenever  the  surveys  and  records  of  any  such  district  are 
completed,  the  surveyor-general  thereof  shall  be  required  to  deliver 
over  to  the  secretary  of  state  of  the  respective  States,  including  such 
surveys,  or  to  such  other  officer  as  may  be  authorized  to  receive  them, 
all  the  field-notes,  maps,  records,  and  other  papers  appertaining  to  land- 
titles  within  the  same;  and  the  office  of  surveyor-general  in  every  such 
district  shall  thereafter  cease  and  be  discontinued. 
12  June,  1$40,  c.  36,  s.  1,  v.  5,  p.  384. 

Seo.  2219.  In  all  cases  where,  as  provided  in  the  preceding  section, 
the  field-notes,  maps,  records,  and  other  papers  appertaining  to  land- 
titles  in  any  State  are  turned  over  to  the  authorities  of  such  State,  the 
same  authority,  powers,  and  duties  in  relation  to  the  survey,  resurvey, 
CT  subdivision  of  the  lands  therein,  and  all  matters  and  things  connected 
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therewith,  as  previously  exercised  by  the  surveyor-general,  whose  dis- 
trict included  such  State,  shall  be  vested  in,  and  devolved  upon,  the 
Commissioner  of  the  General  Land-Office. 

22  J-an.,  1853,  c.  24,  s.  1,  v.  10,  p.  152. 

Sec.  2220.  Under  the  authority  and  direction  of  the  Commissioner 
of  the  General  Land-Office,  any  deputy  surveyor  or  other  agent  of  the 
United  States  shall  have  free  access  to  any  such  field-notes,  maps, 
records,  and  other  papers,  for  the  purpose  of  taking  extracts  therefrom, 
or  making  copies  thereof,  without  charge  of  any  kind. 
22  Jan.,  1853,  c.  24,  s.  2,  v.  10,  p.  152.  . 

Seo.  2221.  The  field-notes,  maps,  records,  and  other  papers  mentioned 
in  section  twenty-two  hundred  and  nineteen,  shall  in  no  case  be  turned 
over  to  the  authorities  of  any  State,  until  such  State  has  provided  by 
law  for  the  reception  and  safe-keeping  of  the  same  as  public  records, 
and  for  the  allowance  of  free  access  to  the  same  by  the  authorities  of 
the  United  States. 

22  Jan.,  1853,  c.  24,  b.  3,  v.  10,  p.  152. 

Seo.  2222.  Every  surveyor-general,  register,  and  receiver,  except 
where  the  President  sees  cause  otherwise  to  determine,  is  authorized  to 
continue  in  the  uninterrupted  discharge  of  his  regular  official  duties, 
after  the  day  of  expiration  of  his  commission,  and  until  a  new  commis- 
sion is  issued  to  him  for  the  same  office,  or  until  the  day  when  a  succes- 
sor enters  upon  the  duties  of  such  office;  and  the  existing  official 
bond  of  any  officer  so  acting  shall  be  deemed  good  and  sufficient,  and  in 
force,  until  the  date  of  the  approval  of  a  new  bond  to  be  given  by  him, 
if  re-commissioned,  or  otherwise,  for  the  additional  time  he  may  so  con- 
tinue officially  to  act,  pursuant  to  the  authority  of  this  section. 
3  March,  1853,  c.  145,  s.  10,  v.  10,  p.  247. 

Seo.  2223.  Every  surveyor-general  shall  engage  a  sufficient  number 
of  skillful  surveyors  as  his  deputies,  to  whom  he  is  authorized  to  admin- 
ister the  necessary  oaths  upon  their  appointments.  He  shall  have 
authority  to  frame  regulations  for  their  direction,  not  inconsistent  with 
law  or  the  instructions  of  the  General  Land-Office,  and  to  remove  them 
for  negligence  or  misconduct  in  office. 

Second.  He  shall  cause  to  be  surveyed,  measured  and  marked,  with- 
out delay,  all  base  and  meridian  lines  through  such  points  and  perpetu- 
ated by  such  monuments,  and  such  other  correction  parallels  and  merid- 
ians as  may  be  prescribed  by  law  or  by  instructions  from  the  General 
Land-Office,  in  respect  to  the  public  lands  within  his  surveying  district, 
to  which  the  Indian  title  has  been  or  may  be  hereafter  extinguished. 

Third.  He  shall  cause  to  be  surveyed  all  private  land  claims  within 
his  district  after  they  have  been  confirmed  by  authority  of  Congress,  so 
far  as  may  be  necessary  to  complete  the  survey  of  the  public  lands. 

Fourth.  He  shall  transmit  to  the  register  of  the  respective  land- 
offices  within  his  district,  general  and  particular  plats  of  all  lands  sur- 
veyed by  him  for  each  land-district;  and  he  shall  forward  copies  of 
such  plats  to  the  Commissioner  of  the  General  Land  Office. 

Fifth.  He  shall,  so  far  as  is  compatible  with  the  desk-duties  of  his 
office,  occasionally  inspect  the  surveying  operations  while  in  progress  in 
the  field,  sufficiently  to  satisfy  himself  of  the  fidelity  of  the  execution  of 
the  work  according  to  contract,  and  the  actual  and  necessary  expenses 
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incurred  by  him  while  so  engaged  shall  be  allowed ;  and  where  it  is  in- 
compatible with  his  other  duties  for  a  surveyor-general  to  devote  the 
time  necessary  to  make  a  personal  inspection  of  the  work  in  progress, 
then  he  is  authorized  to  depute  a  confidential  agent  to  make  such  exam- 
ination ;  and  the  actual  and  necessary  expenses  of  such  person  shall  be 
allowed  and  paid  for  that  service,  and  five  dollars  a  day  during  the 
examination  in  the  field ;  but  such  examination  shall  not  be  protracted 
beyond  thirty  days,  and  in  no  case  longer  than  is  actually  necessary ; 
and  when  a  surveyor-general,  or  any  person  employed  in  his  oflBce  at  a 
regular  salary,  is  engaged  in  such  special  service,  he  shall  receive  only 
his  necessary  expenses  in  addition  to  his  regular  salary. 

18  May,  1796,  c  29,  s.  1,  v.  1,  p.  464.  29  April,  1816,  c.  151,  s.  1,  v.  3, 
p.  325.  3  March,  1831,  c.  116,  s.  1,  v.  4,  p.  492.  3  March,  1853,  c.  145, 
88.  3, 10,  V.  10,  pp.  245,  247. 

Sbo.  2224.  The  official  seals  heretofore  authorized  to  be  provided  for 
the  offices  of  the  surveyors-general  of  Oregon,  California,  and  Louisiana 
shall  continue  to  be  used  ;  and  any  copy  of  or  extract  from  the  plats, 
field-notes,  records,  or  other  papers  on  file  in  those  offices,  respectively, 
when  authenticated  by  the  seal  and  signature  of  the  proper  surveyor- 
general,  shall  be  evidence  in  all  cases  in  which  the  original  would  be 
evidence. 

3  March,  1853,  c.  145,  ss.  2, 11,  v.  10,  pp.  245,  248. 

Sko.  2225.  Any  copy  of  a  plat  of  survey,  or  transcript  from  the  rec- 
ords of  the  office  of  surveyor-general  of  Louisiana,  duly  certified  by  him, 
shall  be  admitted  as  evidence  in  all  the  courts  of  the  United  States  and 
the  Territories  thereof. 

3  March,  1831,  c.  116,  8.  6,  v.  4,  p.  493. 

Sbo.  2226.  There  shall  be  allowed  for  the  offices  of  the  several  sur- 
veyors-general, for  clerk-hire  therein,  such  sums  as  may  be  appropri- 
ated for  the  purpose  by  Congress  from  year  to  year. 

Sec  2227.  There  shall  be  allowed  for  office-rent,  fuel,  books,  station- 
ery, and  other  incidental  expenses  of  the  several  offices  of  surveyors- 
general,  such  sums  as  may  be  appropriated  for  the  purpose  by  Congress, 
from  year  to  year. 

Sec.  2228.  The  President  is  authorized,  in  any  case  where  he  thinks 
the  public  interest  may  require  it,  to  transfer  the  duties  of  register  and 
receiver  in  any  district  to  the  surveyor-general  of  the  surveying-district 
in  which  such  land-district  is  located. 

30  May,  1862,  c.  86,  8.  8,  v.  12,  p.  410. 

Sbo.  2229.  All  official  books,  papers,  instruments  of  writing,  docu- 
ments, archives,  official  seals,  stamps,  or  dies,  which  have  been  hereto- 
fore authorized  by  law  to  be  collected  and  deposited  in  the  surveyor- 
general's  office  in  California,  shall  be  safely  and  securely  kept  by  such 
surveyor-general  in  the  archives  of  his  office ;  and  copies  thereof,  authen- 
ticated by  the  surveyor-general  under  his  seal  of  office,  shall  be  evidence 
in  all  cases  where  the  originals  would  be  evidence. 
18  May,  1858,  c.  39, 8. 1,  v.  11,  p.  289. 

Sbo.  2230.  Every  deputy-surveyor  shall  enter  into  bond,  with  suffi- 
cient security,  for  the  faithful  performance  of  all  surveying  contracts 
confided  to  him;  and  the  penalty  of  the  bond,  in  each  case,  shall  be 
double  the  estimated  amount  of  money  accruing  under  such  contracts. 
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at  the  rate  per  mile  stipulated  to  be  paid  therein.  The  safficiencj  of  the 
sureties  to  all  such  bonds  shall  be  approved  and  certified  by  the  proper 
surveyor-general, 

3  March,  1831,  c.  116,  s.  4,  v.  4,  p.  493.    3  March,  1853,  c.  145,  8. 10, 
V.  10,  p.  247. 

Seo.  2231.  The  surveyors-general,  in  addition  to  the  oath  now  author- 
ized by  law  to  be  administered  to  deputies  on  their  appointment  to 
office,  shall  require  each  of  their  deputies,  on  the  return  of  his  surveys, 
to  take  and  subscribe  an  oath  that  those  surveys  have  been  faithfully 
and  correctly  executed,  according  to  law  and  the  instructions  of  the 
surveyor-general. 

8  Aug.,  1846,  c.  106,  s.  2,  v.  9,  p.  79. 

Sec.  2232.  The  district  attorney  of  the  United  States,  in  whose  dis- 
trict any  false,  erroneous,  or  fraudulent  surveys  have  been  executed, 
shall,  upon  the  application  of  the  proper  surveyor-general,  immediately 
institute  suit  upon  the  bond  of  such  .deputy;  and  the  institution  of  such 
suit  shall  act  as  a  lien  upon  any  property  owned  or  held  by  such  deputy, 
or  his  sureties,  at  the  time  such  suit  was  instituted. 

8  Aug.,  1846,  c.  106,  s.  2,  v.  9,  p.  79. 

Seo.  2233.  In  the  event  of  the  failure  of  a  deputy  in  Louisiana  to 
comply  with  the  terms  of  his  contract,  unless  such  failure  be  satisfac- 
torily shown  by  him  to  have  arisen  from  causes  beyond  his  control,  he 
shall  forfeit  the  penalty  of  his  bond  on  due  process  of  law,  and  ever 
afterward  be  debarred  from  receiving  a  contract  for  survej'ing  public 
lands. 

3  March,  1831,  c.  116,  s.  4,  v.  4,  p.  493. 


CHAPTER  TWO. 


REGISTERS  AND  RECEIVERS. 


Sec. 

2234.  Registers    and    receivers,    ap- 

pointment of. 

2235.  Residence  of  register  and  re- 

ceiver. 

2236.  Bond  of  register  and  receiver. 

2237.  Salaries   of  register  and   re- 
ceiver. 

2238.  Fees  and  commisBions  of  regis- 

ter and  receiver. 

2239.  Fees  of  register  and  receiver  for 

consolidated  land-offices. 

2240.  Maximum  of  compensation  for 

roisters  and  receivers. 


Sec. 

2241.  Excess  of  compensation  to  be 

paid  in  Treasury. 

2242.  Illegal  fees ;  penalty. 

2243.  Compensation  of  registers  and 

receivers,  when  to  commence. 

2244.  Duration  of  office  of  registers 

and  receivers. 

2245.  Monthly  and  quarterly  returns 

of  receivers. 

2246.  Oaths  administered  by  registers 

and  receivers. 

2247.  Penalty  for  false  information  by 

register. 


Sec.  2234.  There  shall  be  appointed  by  the  President,  by  and  with 
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the  advice  and  consent  of  the  Senate,  a  register  of  the  land-office  and 
a  receiver  of  public  moneys,  for  each  land-district  established  by  law. 
See  all  acts  establishing  land-districts. 

Sec.  2235.  Every  register  and  receiver  shall  reside  at  the  place  where 
the  land-office  for  which  he  is  appointed  is  directed  by  law  to  be  kept. 
See  all  acts  establishing  land-districts. 

Seo.  2236.  Every  register  and  receiver  shall,  before  entering  on  the 
duties  of  his  office,  give  bond  in  the  penal  sum  of  ten  thousand  dollars, 
with  approved  security,  for  the  faithful  discharge  of  his  trust. 

10  May,  1800,  c.  55,  ss.  1,  6,  v.  2,  pp.  73,  75.    3  March,  1853,  c.  145,  s. 
5,  V.  10,  p.  245. 

Seo.  2237.  Every  register  and  receiver  shall  be  allowed  an  annual 
salary  of  five  hundred  dollars. 

30  May,  1862,  c.  86,  s.  6,  v.  12,  p.  409.    20  April,  1818,  c.  123,  v.  3,  p. 
466. 

Sec.  2238.  Registers  and  receivers,  in  addition  to  their  salaries,  shall 
be  allowed  each  the  following  fees  and  commissions,  namely : 

4  Sept.,  1841,  c.  16,  s.  12,  v.  5,  p.  456.    21  March,  1864,  c.  38,  s.  4,  v. 
13,  p.  35. 

First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  and  for 
services  in  acting  on  pre-emption  claims. 

Second.  A  commission  of  one  per  centum  on  all  moneys  received  at 
each  receiver's  office. 

20  April,  1818,  c.  123,  v.  3,  p.  466. 

Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the 
time  of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of 
the  land  applied  for;  and  a  like  commission  when  the  claim  is  finally 
established,  and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

21  March,  1864,  c.  38,  s.  2,  v.  13,  p.  35.     20  May,  1862,  c.  75,  s.  6,  v. 
12,  p.  393.    15  July,  1870,  c.  294,  s.  25,  v.  16,  p.  320. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to 
encourage  the  growth  of  timber  on  western  prairies,  as  allowed  when 
the  like  quantity  of  land  is  entered  with  money. 
3  March,  1873,  c.  277,  s.  6,  v.  17,  p.  606. 

Fifth.  For  locating  military  bounty-land  warrants,  issued  since  the 
eleventh  day  of  February,  eighteen  hundred  and  forty-seven,  and  for 
locating  agricultural-college  land-scrip,  the  same  commission,  to  be  paid 
by  the  holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for 
sales  of  the  public  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty- 
five  cents  per  acre. 

22  March,  1852,  c.  19,  s.  2,  v.  10,  p.  4.    2  July,  1862,  c.  130,  s.  7,  v. 
12,  p.  505. 

Sixth.  A  fee,  in  donation  cases,  of  five  dollars  for  each  final  certifi- 
cate for  one  hundred  and  sixty  acres  of  land,  ten  dollars  for  three  hun- 
dred and  twenty  acres,  and  fifteen  dollars  for  six  hundred  and  forty 
acres. 

30  May,  1862,  c.  86,  s.  6,  v.  12,  p.  409. 
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Seventh.  In  the  location  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes,  (except  for  agri- 
cultural colleges,)  a  fee  of  one  dollar  for  each  final  location  of  one  hun- 
dred and  sixty  acres ;  to  be  paid  by  the  State  or  corporation  making 
such  location. 

1  July,  1864,  c.  196,  s.  1,  v.  13,  p.  335. 

Eighth.  A  fee  of  five  dollars  per  diem  for  superintending  public  land 
sales  at  their  respective  offices ;  and,  to  each  receiver,  mileage  in  going 
to  and  returning  from  depositing  the  public  moneys  received  by  him. 
24  April,  1820,  c.  51,  s.  5,  v.  3,  p.  567. 

Ninth.  A  fee  of  five  dollars  for  filing  and  acting  upon  each  applica- 
tion for  patent  or  adverse  claim  filed  for  mineral  lands,  to  be  paid  by 
the  respective  parties. 

10  May,  1872,  c  152,  s.  12,  v.  17,  p.  95. 

Tenth.  Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of 
fifteen  cents  per  hundred  words  for  testimony  reduced  by  them  to 
writing  for  claimants,  in  establishing  pre-emption  and  homestead  rights. 
21  March,  1864,  c.  38,  s.  4,  v.  13,  p.  35. 

Eleventh.  A  like  fee  as  provided  in  the  preceding  subdivision  when 
such  writing  is  done  in  the  land-office,  in  establishing  claims  for  min- 
eral lands. 

10  May,  1872,  c.  152,  s.  12,  v.  17,  p.  95. 

Twelfth.  Registers  and  receivers  in  California,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and 
Montana,  are  each  entitled  to  collect  and  receive  fifty  per  centum  on 
the  fees  and  commissions  provided  for  in  the  first,  third,  and  tenth  sub- 
divisions of  this  section. 

21  March,  1864,  c.  38,  9.  6,  v.  13,  p.  36,  and  several  acts  establishing 
land-offices  for  Utah,  Wyoming,  and  Montana. 

SsG.  2239.  The  register  for  any  consolidated  land-district,  in  addi- 
tion to  the  fees  now  allowed  by  law,  shall  be  entitled  to  charge  and 
receive  for  making  transcripts  for  individuals,  or  furnishing  any  other 
record  information  respecting  public  lands  or  land-titles  in  his  consoli- 
dated land-district,  such  fees  as  are  properly  authorized  by  the  tariff 
existing  in  the  local  courts  of  his  district ;  and  the  receiver  shall  receive 
his  equal  share  of  such  fees,  and  it  shall  be  his  duty  to  aid  the  register 
in  the  preparation  of  the  transcripts,  or  giving  the  desired  record  in- 
formation. 

18  Feb.,  1861,  c.  38,  ss.  1,  3,  v.  12,  p.  131. 

Sec.  2240.  The  compensation  of  registers  and  receivers,  including 
salary,  fees,  and  commissions,  shall  in  no  case  exceed  in  the  aggregate 
three  thousand  dollars  a  year,  each ;  and  no  register  or  receiver  shall 
receive  for  any  one  quarter'  or  fractional  quarter  more  than  a  pro-rata 
allowance  of  such  maximum. 

21  March,  1864,  c.  38,  s.  6,  v.  13,  p.  36.  20  April,  1818,  c.  123,  v.  3, 
p.  466.  20  May,  1862,  c.  75,  s.  6,  v.  12,  p,  393.  30  May,  1862,  c.  86,  s. 
6,  v.  12,  p.  409.  1  July,  1864,  c.  196,  s.  1,  v.  13,  p.  335  22  March,  1852, 
c.  19,  s.  3,  V.  10,  p.  4.  2  July,  1862,  c.  130,  s.  7,  v.  12,  p.  505.  2  Feb., 
1859,  c.  19,  V.  11,  p.  378.  18  Feb.  1861,  c.  38,  ss.  1,  3,  v.  12,  p.  131.— 
U.  8.  V8.  Babbit,  1.  Bl.,  55. 


12  REVISED  STATUTES.  [title  xxxn. 

Sec.  2241.  Whenever  the  amount  of  compensation  received  at  any 
land-oflBce  exceeds  the  maximum  allowed  by  law  to  any  register  or 
receiver,  the  excess  shall  be  paid  into  the  Treasury,  as  other  public 
moneys. 

3  March,  1853,  c.  97,  s.  1,  v.  10,  p.  204.    18  Feb.,  1861,  c.  38,  ss.  1,  3, 
v.  12,  p.  131. 

Sec.  2242.  No  register  or  receiver  shall  receive  any  compensation 
out  of  the  Treasury  for  past  services  who  has  charged  or  received 
illegal  fees ;  and,  on  satisfactory  proof  that  either  of  such  officers  has 
charged  or  received  fees  or  other  rewards  not  authorized  by  law,  he 
shall  be  forthwith  removed  from  office. 

22  March,  1852,  c.  19,  s.  3,  v.  10,  p.  4.    17  July,  1854,  c.  84,  s.  6,  v.  10, 
p.  306. 

Sec.  2243.  The  compensation  of  registers  and  receivers,  both  for 
salary  and  commissions,  shall  commence  and  be  calculated  from  the 
time  they,  respectively,  enter  on  the  discharge  of  their  duties. 

24  Feb.,  1855,  c.  124,  b.  3,  v.  10,  p.  615. 

Seo.  2244.  All  registers  and  receivers  shall  be  appointed  for  the  term 
of  four  years,  but  shall  be  removable  at  pleasure. 

15  May,  1820,  c.  102,  s.  1,  v.  3,  p.  582. 

Sec.  2245.  The  receivers  shall  make  to  the  Secretary  of  the  Treasury 
monthly  returns  of  the  moneys  received  in  their  several  offices,  and 
pay  over  such  money  pursuant  to  his  instructions.  And  they  shall 
also  make  to  the  Commissioner  of  the  General  Land-Office  like  monthly 
returns,  and  transmit  to  him  quarterly  accounts-current  of  the  debits 
and  credits  of  their  several  offices  with  the  United  States. 

4  Jaly,  1836,  c.  352,  s.  9,  v.  5,  p.  111. 

Sec.  2246.  The  register  or  receiver  is  authorized,  and  it  shall  be  their 
duty,  to  administer  any  oath  required  by  law  or  the  instructions  of  the 
General  Land-Office,  in  connection  with  the  entry  or  purchase  of  any 
tract  of  the  public  lands:  but  he  shall  not  charge  or  receive,  directly  or 
indirectly,  any  compensation  for  administering  such  oath. 

12  June,  1840,  c.  35,  v.  5,  p.  384. 

Sec.  224T.  If  any  person  applies  to  any  register  to  enter  any  land 
whatever,  and  the  register  knowingly  and  falsely  informs  the  person  so 
applying  that  the  same  has  already  been  entered,  and  refuses  to  permit 
the  person  so  applying  to  enter  the  same,  such  register  shall  be  liable 
therefor  to  the  person  so  applying,  for  five  dollars  fbr  each  acre  of  land 
which  the  person  so  applying  offered  to  enter,  to  be  recovered  by  action 
of  debt  in  any  court  of  record  having  jurisdiction  of  the  amount. 
4  July,  1836,  c.  352,  s.  13,  v.  5,  p.  112. 
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CHAPTER  THREE. 


LAND-DISTRICTS. 


QENKRAL  FBOYISIONS  BBSPSGTING  OEBTAIN  LANDS. 


Sec. 

2253.  Change  of  boundaries  of  land-' 
districts  by  the  President. 

2254.  Business  of  original  district  in 
case  of  change  of  boundaries. 

2255.  Allowance  of  office-rent  and 
clerk*hire  for  consolidated 
land-offices. 

2256.  Boundaries  of  land-districts  in 
the  United  States  on  the  Ist 
November,  1872. 


Soc« 

2248.  When  land-office  may  be  dis- 
,^      continued  by  Secretary  of  the 

Interior. 

2249.  When  land-office  may  be  con- 

tinued by  Secretary  of  the  In- 
terior. 

2250.  When  land-office  may  be  an- 

nexed to  ac^acent  district  by 
the  President. 

2251.  Change  of  location  of  land  office 

by  the  President. 

2252.  Discontinuance  of  land-offices 

by  the  President. 

Sio.  2248.  Whenever  the  quantity  of  public  land  remaining  unsold 
in  any  land-district  is  reduced  to  a  number  of  acres  less  than  one  hun- 
dred thousand,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
discontinue  the  land-office  of  such  district ;  and  if  any^and  in  any  such 
district  remains  unsold  at  the  time  of  the  discontinuance  of  a  land-office, 
the  same  shall  be  subject  to  sale  at  some  one  of  the  existing  land-offices 
most  convenient  to  the  district  in  which  the  land-office  has  been  discon- 
tinued, of  which  the  Secretary  of  the  Interior  shall  give  notice. 
12  June,  1840,  c.  36,  s.  2,  v.  5,  p.  385. 

Sec.  2249.  The  Secretary  of  the  Interior  may  continue  any  land-dis- 
trict in  which  is  situated  the  seat  of  government  of  any  one  of  the  States, 
and  may  continue  the  land-office  in  such  district,  notwithstanding  the 
quantity  of  land  unsold  in  such  district  may  not  amount  to  one  hundred 
thousand  acres,  when,  in  his  opinion,  such  continuance  is  required  by 
public  convenience,  or  in  order  to  close  the  land-system  in  such  State. 
4  Sept.,  1841,  c.  16,  s.  7,  v.-  5,  p.  455. 

Sbo.  2250.  Whenever  the  cost  of  collecting  the  revenue  from  the  sales 
of  the  public  lands  in  any  land-district  is  as  much  as  one-third  of  the 
whole  amount  of  revenue  collected  in  such  district,  it  maybe  lawful  for 
the  President,  if,  in  bis  opinion,  not  incompatible  with  the  public  inter- 
est, to  discontinue  the  land-office  in  such  district,  and  to  annex  the  same 
to  some  other  ac^oining  land-district. 

3  March,  1853,  c.  97,  s.  1,  v.  10,  pp.  189, 194. 

Sbo.  2251.  The  President  is  authorized  to  change  the  location  of  the 
land-offices  in  the  several  land-districts  established  by  law,  and  to  relo- 
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cate  the  same  from  time  to  time  at  such  point  in  the  district  as  he  deems 
expedient. 

3  ilarch,  1853,  c.  97,  s.  1,  v.  10,  p.  204.    3  March,  1853,  c.  144,  v.  10, 
p.  244. 

*  • 

Sec.  2252.  Upon  the  recommendation  of  the  Commissioner  of  the 
General  Land-Office,  approved  by  the  Secretary  of  the  Interior,  the 
President  may  order  the  discontinuance  of  any  land-office  and  the  trans- 
fer of  any  of  its  business  and  archives  to  any  other  laud-office  within 
the  same  State  or  Territory. 

30  May,  1862,  c.  86,  s.  6,  v.  12,  p.  409. 

Sec.  2253.  The  President  is  authorized  to  change  and  re-establish 
the  boundaries  of  land  districts  whenever,  in  his  opinion,  the  public  in- 
terests will  be  subserved  thereby,  without  authority  to  increase  the 
number  of  land-offices  or  land-districts. 

29  June,  1870,  c.  171,  v.  16,  p.  171. 

Sec.  2254.  in  case  of  the  division  of  existing  land-districts  by  the 
erection  of  new  ones,  or  by  a  change  of  boundaries  by  the  President,  all 
business  in  such  original  districts  shall  be  entertained  and  transacted 
without  prejudice  or  change,  until  the  offices  in  the  new  districts  are 
duly  opened  by  public  announcement  under  the  direction  of  the  Secre- 
tary of  the  Interior.  All  sales  or  disposals  of  the  public  lands  hereto- 
fore regularly  made  at  any  land-office,  after  such  lands  have  been  made 
part  of  another  district  by  any  act  of  Congress,  or  by  any  act  of  the 
President,  are  confirmed,  provided  the  same  are  free  from  conflict  with 
prior  valid  rights. 

31  May,  1872,  c.  241,  v.  17,  p.  192. 

Sec.  2255.  'She  Secretary  of  the  Interior  is  authorized  to  make  a  rea- 
sonable allowance  for  office-rent  for  each  consolidated  land-office ;  and 
when  satisfied  of  the  necessity  therefor,  to  approve  the  employment  by 
the  register  of  one  or  more  clerks,  at  a  reasonable  per-diem  compensa- 
tion, for  such  time  as  such  clerical  force  is  absolutely  required  to  keep 
up  the  current  public  business,  which  clerical  force  shall  be  paid  out  of 
the  surplus  fees  authorized  to  be  charged  by  section  twenty-two  hundred 
and  thirty-nine,  if  any,  and  if  no  surplus  exists,  then  out  of  the  appro- 
priation for  incidental  expenses  of  district  land-offices :  but  no  clerk 
shall  be  so  paid  unless  his  employment  has  been  first  sanctioned  by  the 
Secretary  ot  the  Interior. 


r  or  tne  interior. 
18  Feb.,  1861,  c.  38,  s.  2,  v.  12,  p.  131. 
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Sec.  2256.  The  following  boundaries  of  the  ninety-three  land  dis- 
tricts, with  the  location  of  the  respective  land-offices,  are  established 
until  changed  in  pursuance  of  law,  namely : 

[As  the  land-districts  are  continually  changi{^g,  the  boundaries  are 
omitted. — Ep.] 
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CHAPTER   FOUR. 


PRE-EMPTIONS. 


Sec. 

2257.  Lands  subject  to  pre-emption. 

2258.  Lands  not  subject  to  pre-emp- 

tion. 

2259.  Persons    entitled  to  pre-emp- 

tion. 

2260.  Persons  not    entitled  to  pre- 
'  emption. 

2261.  Limitation     of      pre-emption 

right. 

2262.  Oath  of  pre-emptionist  where 

filed,  penalfy. 

2263.  Proof  of    settlement,    assign- 

ment of  pre-emption  rights. 

2264.  Statement  to  be  nled  by  set- 

tler with  intent  to  purchase 
on  lands  subject  to  private 
entrv 

2265.  aaim  filed  by  settler  on  land 

not  proclaimed  for  sale. 

2266.  Declaratory  statement  of  set- 

tlers on  unsurveyed  lands, 
when  filed. 

2267.  Pre-emption    claimants,    time 

of  making  proof  of  payment. 

2268.  Intension  of  time  in  certain 

cases  to  persons  in  military 
and  naval  service. 

2269.  Death    before    consummating 

claim ;  who  to  complete.  &c. 

2270.  Non-compliance      with     laws 

caused  by  vacancy  in  office 
of  register  or  receiver  not  to 
affect,  etc. 

2271.  No  pre-emption  of  lands  sold 

but  not  confirmed  by  Land- 
Office. 

2272.  Purchase  by  private  entry  after 

expiration  of  pre-emption 
rignt. 

2273.  When  more  than  one  settler, 

rights  of,  appeals  to  Commis- 
sioner. 

Seo.  2257.  All  lands  belonging  to  the  United  States,  to  which  the 
Indian  title  has  been  or  may  hereafter  be  extinguished,  shall  be  sub- 
ject to  the  right  of  pre-emption,  under  the  conditions,  restrictions,  and 
stipulations  provided  by  law. 

2  June,  1862,  c.  94,  s.  1,  v.  12,  p.  413. 


Sec. 

2274.  Settlements  of    two  or  more 

persons  on  the  same  sub- 
division before  survey. 

2275.  Settlements  before  survey  on 

sections  16  or  36,  deficiencies 
thereof. 

2276.  Selections  to  supply  deficiencies 
4  of  school-lands. 

2277.  military  bounty-land  warrants 

receivable  for   pre-emption 
payments. 

2278.  Agricultural-college    scrip    re- 

ceivable in  payment  oi  pre- 
emptions. 

2279.  Pre-emption  limit  along  rail- 

road lines. 

2280.  Pre-emption  rights  on  lands  re- 

served for  grants  found  in- 
valid. 

2281.  Pre-emption    rights  on  lands 

reserved  for  railroads. 

2282.  Sale  of  land  not  to  be  delayed, 

&c. 

2283.  Certain  lands  in  Kansas,  how 

to  be  sold. 

2284.  Transfer  of  above  claims  prior 

to,  &c.,  subsequent  right  of 
entry. 
2285   Pre-emption  restrictions  not  to 
apply  to    certain    lands  in 
Kansas. 

2286.  Pre-emption   by    counties  for 

seats  of  justice. 

2287.  Where  claimant  of  entry  be- 

comes register  or  receiver. 

2288.  Right  of  transfer  of  settlers  un- 

der homestead  or  pre-emp- 
tion laws  for  certain  public 
purposes. 
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Seo.  2258.  The  following  classes  of  lands,  unless  otherwise  specially 
provided  for  by  law,  shall  not  be  subject  to  the  rights  of  pre-emption, 
to  wit : 

First  Lands  included  in  any  reservation  by  any  treaty,  law,  or 
proclamation  of  the  President  for  any  purpose. 

Second.  Lands  included  within  the  limits  of  any  incorporated  town, 
or  selected  as  the  site  of  a  city  or  town. 

Third.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and 
business,  and  not  for  agriculture. 

Fourth.  Lands  on  which  are  situated  any  known  salines  or  mines. 

4  Sept.,  1841,  c.  16,  s.  10,  v.  5,  p.  455.  Wilcox  vs,  Jackson,  13  Pet., 
498 ;  Josephs  vs.  U.  S.,  1  N.  and  H.,  197 :  Turner  vs.  American  Bap- 
tist Union,  5  McLean,  344 ;  U.  S.  vs.  Railroad  Bridge  Co.,  6  McLean, 
517  ;  Russell  vs.  Beebe,  Hemps.,  704. 

Seo.  2259.  Every  person,  being  the  head  of  a  family,  or  widow,  or 
single  person,  over  the  age  of  twonty-one  years,  and  a  citizen  of  the 
United  States,  or  having  tiled  a  declaration  of  intention  to  become  such, 
as  required  by  the  naturalization  laws,  who  has  made,  or  hereafter 
makes,  a  settlement  in  person  on  the  public  lands  subject  to  pre-emption, 
and  who  inhabits  and  improves  the  same,  and  who  has  erected  or  shall 
erect  a  dwelling  thereon,  is  authorized  to  enter  with  the  register  of  the 
land-office  for  the  district  in  which  such  land  lies,  by  legal  sub-divisions, 
any  number  of  acres  not  exceeding  one  hundred  and*  sixty,  or  a  quarter- 
section  of  land,  to  include  the  residence  of  such  claimant,  upon  paying 
to  the  United  States  the  minimum  price  of  such  land. 

4  Sept..  1841,  c.  16,  s.  10,  v.  5,  p.  455.  U.  S.  vs.  Fitzgerald,  15  Pet., 
407 ;  Lytle  vs.  Arkansas,  9  How.,  333 ;  Cunninf2:ham  vs.  Ashley,  14 
How.,  377 ;  Barnard's  Heirs  tw.  Ashley's  Heirs.  18  How.,  44 ;  Garland 
vs.  Wynn,  20  How.,  6 ;  Harkness  vs.  Underbill,  1  Bl.,  325 ;  Wither- 
spoon  vs.  Duncan,  4,  Wall.,  218. 

Seo.  2260.  The  following  classes  of  persons,  unless  otherwise  speci- 
ally provided  for  by  law,  shall  not  acquire  any  right  of  pre-emption 
under  the  provisions  of  the  preceding  section,  to  wit : 

First.  No  person  who  is  the  proprietor  of  three  hundred  and  twenty 
acres  of  land  in  any  State  or  Territory. 

'      4  Sept.,  1841,  c.  16,  b.  10,  v.  5,  p.  455. 

Second.  No  person  who  quits  or  abandons  his  residence  on  his  own 
land  to  reside  on  the  public  lands  in  the  same  State  or  Territory. 

Seo.  2261.  No  person  shall  be  entitled  to  more  than  one  pre-emptive 
right  by  virtue  of  the  provisions  of  section  twenty-two  hundred  and 
fifty-nine ;  nor  where  a  party  has  filed  his  declaration  of  intention  to 
claim  the  benefits  of  such  provisions,  for  one  tract  of  land,  shall  he  file, 
at  any  future  time,  a  second  declaration  for  another  tract. 

4  Sept.,  1841,  c  16,  s.  10,  v.  5,  p.  455.  3  March,  1843,  c.  86,  s.  10,  v. 
5,  p.  620. 

Sec.  2262.  Before  any  person  claiming  the  benefit  of  this  chapter  is 
allowed  to  enter  lands,  he  shall  make  oath  before  the  receiver  or  regis- 
ter of  the  land-district  in  which  the  land  is  situated  that  he  has  never 
had  the  benefit  of  any  right  of  pre-emption  under  section  twenty-two 
hundred  and  fifty-nine  ;  that  he  is  not  the  owner  of  three  hundred  and 
twenty  acres  of  land  in  any  State  or  Territory ;  that  he  has  not  set- 
tled upon  and  improved  such  land  to  sell  the  same  on  speculation,  but 
in  good  faith  to  appropriate  it  to  his  own  exclusive  use  ;  and  that  he 
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has  Dot,  directly  or  indirectly,  made  any  agreenaent  or  contract,  in  any 
way  or  manner,  with  any  person  whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  Government  of  the  United  States  should 
inure  in  whole  or  in  part  to  the  benefit  of  any  person  except  himself; 
and  if  any  person  taking  such  oath  swears  falsely  in  the  premises,  he 
shall  forfeit  the  money  which  he  may  have  paid  for  such  land,  and  all 
right  and  title  to  the  same  ;  and  any  grant  or  conveyance  which  he  may 
have  made,  except  in  the  hands  of  bona-fide  purchasers,  for  a  valuable 
consideration,  shall  be  null  and  void,  except  as  provided  in  section  twenty- 
two  hundred  and  eighty-eight.  And  it  shall  be  the  duty  of  the  officer 
administering  such  oath  to  file  a  certificate  thereof  in  the  public  land- 
office  of  such  district,  and  to  transmit  a  duplicate  copy  to  the  General 
Land-Office,  either  of  which  shall  be  good  and  sufficient  evidence  that 
such  oath  was  administered  according  to  law. 
4  Sept.,  1841,  c.  16,  s.  13,  v.  5,  p.  456. 

Seo.  2263.  Prior  to  any  entries  being  made  under  and  by  virtue  of 
the  provisions  of  section  twenty-two  hundred  and  fifty-nine,  proof  of 
the  settlement  and  improvement  thereby  required  shall  be  made  to  the 
satisfaction  of  the  register  and  receiver  of  the  land  district  in  which 
such  lands  lie,  agreeably  to  such  rules  as  may  be  prescribed  by  the 
Secretary  of  the  Interior ;  and  all  assignments  and  transfers  of  the 
right  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be  null 
and  void. 

4  Sept ,  1841,  c.  16,  s.  12,  v.  5,  p.  456.  Lytle  V8  Arkansas,  9  How., 
333 ;  Cunningham  i;«.  Ashley,  14  How.,  377 ;  Barnard's  Heirs  t?«. 
Ashley's  Heirs,  18  How.,  44;  Garland  vs,  VVynn,  20  How.,  6; 
Lytle  V8,  Arkansas,  22  How.,  193;  Harkness  V8.  Underhill,  1  Bl., 
325 ;  Lindsey  vs.  Hawse,  2  Bl.,  554 ;  Myers  vs.  Croft,  13  Wall.,  291. 

Seo.  2264.  When  any  person  settles  or  improves  a  tract  of  land  sub- 
ject at  the  time  of  settlement  to  private  entry,  and  intends  to  purchase 
the  same  under  the  preceding  provisions  of  this  chapter,  he  shall, 
within  thirty  days  after  the  date  of  such  settlement,  file  with  the  regis- 
ter of  the  proper  district  a  written  statement,  describing  the  land  settled 
upon  and  declaring  his  intention  to  claim  the  same  under  the  pre-emp- 
tion laws  ;  and  he  shall,  moreover,  within  twelve  mouths  after  the  date 
of  such  settlement,  make  the  proof,  affidavit,  and  payment  hereinbefore 
required.  If  he  fails  to  file  such  written  statement,  or  to  make  such 
affidavit,  proof  and  payment  within  the  several  periods  named  above, 
the  tract  of  land  so  settled  and  improved  shall  be  subject  to  the  entry 
of  any  other  purchaser. 

4.Sept.,  1841,  c.  16,  s.  15,  v.  5,  p.  457. 

Seo.  2265.  Every  claimant  under  the  pre-emption  law  for  land  not 
yet  proclaimed  for  sale  is  required  to  make  known  his  claim  in  writing 
to  the  register  of  the  proper  land-office  within  three  months  from  the 
time  of  the  settlement,  giving  the  designation  of  the  tract  and  the  time 
of  settlement ;  otherwise  his  claim  shall  be  forfeited  and  the  tract 
awarded  to  the  next  settler,  in  the  order  of  time,  on  the  same  tract  of 
land,  who  has  given  such  notice  and  otherwise  complied  with  the  con- 
ditions of  the  law. 

3  March,  1843,  c.  86,  s.  5,  v.  5,  p.  620.  Johnson  vs.  Tawsley,  13 
Wall.,  72. 

Seo.  2266.  In   regard  to  settlements  which   are   authorized   upon 
2 
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unsurveyed  lands,  the  pre-emption  claimant  shall  be  in  all  eases  required 
to  file  his  declaratory  statement  within  three  months  from  the  date  of  the 
receipt  at  the  district  land-office,  of  the  approved  plat  of  the  township 
embracing  such  pre-emption  settlement. 

30  May,  1862,  c.  86,  s.  7,  v.  12,  p.  410. 

Sec.  2267.  All  claimants  of  pre-emption  rights,  under  the  two  pre- 
ceding sections,  shall,  when  no  shorter  time  is  prescribed  by  law,  make 
the  proper  proof  and  payment  for  the  lands  claimed  within  thirty 
months  after  the  date  prescribed  therein,  respectively,  for  filing  their 
declaratory  notices,  has  expired. 

14  July,  1870,  c.  272,  s.  2,  v.  16,  p.  279.    3  March,  1871,  Res.  52,  v. 
16,  p.  601. 

Sec.  2268.  Where  a  pre-emptor  has  taken  the  initiatory  steps  re- 
quired by  law  in  regard  to  actual  settlement,  and  is  called  away  from 
such  settlement  by  being  engaged  in  the  military  or  naval  service  of 
the  United  States,  and  by  reason  of  such  absence  is  unable  to  appear  at 
the  district  land-office  to  make  before  the  register  or  receiver  the  affida- 
vit, proof,  and  payment,  respectively,  required  by  the  preceding  provi- 
sions of  this  chapter,  the  time  for  filing  such  affidavit  and  making  final 
proof  and  entry  or  location  shall  be  extended  six  months  after  the  expi- 
ration of  his  term  of  service,  upon  satisfactory  proof  by  affidavit,  or  the 
testimony  of  witnesses,  that  such  pre-emptor  is  so  in  the  service,  being 
filed  with  the  register  of  the  land-office  for  the  district  in  which  his  set- 
tlement is  made. 

21  March,  1864,  c.  38,  a.  5,  v.  13,  p.  35. 

Sec.  2269.  Where  a  party  entitled  to  claim  the  benefits  of  the  pre- 
emption laws  dies  before  consummating  his  claim,  by  filing  in  due  time 
all  the  papers  essential  to  the  establishment  of  the  same,  it  shall  be  com- 
petent for  the  executor  or  admini8trat(3r  of  the  estate  of  such  party,  or 
one  of  the  heirs,,  to  file  the  necessary  papers  to  complete  the  same ;  but 
the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  de- 
ceased pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to 
such  heirs,  as  if  their  names  had  been  specially  mentioned. 
3  March,  1843,  c.  86,  s.  2,  v.  5,  p.  620. 

Sec.  2270.  Whenever  the  vacancy  of  the  office  either  of  register  or 
receiver,  or  of  both,  renders  it  impossible  for  the  claimant  to  comply 
with  any  requisition  of  the  pre-emption  laws  within  the  appointed  time, 
such  vacancy  shall  not  operate  to  the  detriment  of  the  party  claiming, 
in  respect  to  any  matter  essential  to  the  establishment  of  his  claim ;  but 
such  requisition  must  be  complied  with  within  the  same  period  after  the 
disability  is  removed  as  would  have  been  allowed  had  such  disability 
not  existed. 

3  March,  1843,  c.  86,  s.  6,  v.  5,  p.  620. 

Sec.  2271.  The  provisions  of  this  chapter  shall  be  so  construed  as  not 
to  confer  on  any  one  a  right  of  pre-emption,  by  reason  of  a  settlement 
made  on  a  tract  theretofore  disposed  of,  when  such  disposal  has  not 
been  confirmed  by  the  General  Land-Office,  on  account  of  any  alleged 
defect  therein. 

26  Aug.,  1842,  c.  205,  v.  5,  p.  534. 

Sec.  2272.  Nothing  in  the  provisions  of  this  chapter  shall  be  con- 
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strued  to  preclude  any  person,  who  may  have  filed  a  notice  of  intention 
to  claim  any  tract  of  land  by  pre-emption,  from  the  right  allowed  by  law 
to  others  t-o  purchase  such  tract  by  private  entry  after  the  expiration  of 
the  right  of  pre-emption. 

3  March,  1843,  c.  86, 8.9,  v.  5,  p.  621. 

Sec.  2273.  When  two  or  more  persons  settle  on  the  same  tract  of 
land,  the  right  of  pre-emption  shall  be  in  him  who  made  the  first  settle- 
meot,  provided  such  person  conforms  to  the  other  provision  of  the  law ; 
ftDdall  questions  as  to  the  right  of  pre-emption  arising  between  dififer- 
ent  settlers  shall  be  determined  by  the  register  and  receiver  of  the  dis- 
trict within  which  the  land  is  situated  ;  and  appeals  from  the  decision 
of  district  officers,  in  cases  of  contest  for  the  right  of  pre-emption,  shall 
be  made  to  the  Commissioner  of  the  General  Land-Office,  whose  deci- 
sion shall  be  final,  unless  appeal  therefrom  be  taken  to  the  Secretary  of 
the  Interior. 

4  Sept.,  1841,  c.  16,  s.  11,  v.  5,  p.  456.  12  June,  1858,  c.  154,  s.  10,  v. 
11,  p.  326.  Barnard  vs.  Ashley,  18  How.,  43;  Garland  vs.  Wynn, 
20  now.,  6 ;  Lindsey  vs.  Hawse,  2  Bl.  554 ;  Minnesota  vs.  Batchelder, 
]  Wall.,  109;  Johnson  vs.  Tawsley,  13  Wall.,  72. 

Seo.  2274.  When  settlements  have  been  made  upon  agricultural  pub- 
lic lands  of  the  United  States,  prior  to  the  survey  thereof,  and  it  has 
been  or  shall  be  ascertained,  after  the  public  surveys  have  been  ex- 
tended over  such  lands,  that  two  or  more  settlers  have  improvements 
upon  the  same  legal  subdivision,  it  shall  be  lawful  for  such  settlers  to 
make  joint  entry  of  their  lands  at  the  local  land-office,  or  for  either  of 
said  settlers  to  enter  into  contract  with  his  co- settlers  to  convey  to  them 
their  portion  of  said  land  after  a  patent  is  issued  to  him,  and,  after 
making  said  contract,  to  file  a  declaratory  statement  in  his  own  name, 
and  prove  up  and  pay  for  said^land,  and  proof  of  joint  occupation  by 
himself  and  others,  and  of  such  contract  with  them  made,  shall  be 
equivalent  to  proof  of  sole  occupation  and  pre-emption  by  the  applicant : 
Provided,  That  in  no  case  shall  the  amount  patented  under  this  section 
exceed  one  hundred  and  sixty  acres,  nor  shall  this  section  apply  to  lands 
not  subject  to  homestead  or  pre-emption  entry. 
3  March,  1873,  c.  283,  s.  1,  v.  17,  p.  609. 

S«c.  2275.  Where  settlements,  with  a  view  to  pre-emption,  have  been 
made  before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or  either  of 
them,  have  been  or  shall  be  reserved  or  pledged  for  the  use  of  schools 
or  colleges  in  the  State  or  Territory  in  which  the  lands  lie,  other  lands 
of  like  quantity  are  appropriated  in  lieu  of  such  as  may  "be  patented  by 
pre-emptors ;  and  other  lands  are  also  appropriated  to  compensate  defi- 
ciencies for  school  purposes,  where  sections  sixteen  or  thirty-six  are 
firactional  in  quantity,  or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  natural  cause  whatever. 

26  Feb.,  1859,  c.  58,  v.  11,  p.  385. 

Seo.  2276.  The  lands  appropriated  by  the  preceding  section  shall  be 
selected,  within  the  same  land-district,  in  accordance  with  the  following 
principles  of  adjustment,  to  wit :  For  each  township,  or  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  three-quarters  of  an 
entire  township,  one  section ;  for  a  fractional  township,  containing  a 
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unsurveyed  lands,  the  pre-emption  claimant  shall  be  in  all  cases  required 
to  file  his  declaratory  statement  within  three  months  from  the  date  of  the 
receipt  at  the  district  land-office,  of  the  approved  plat  of  the  township 
embracing  such  pre-emption  settlement. 

30  May,  1862,  c.  86,  s.  7,  v.  12,  p.  410. 

Seo.  2267.  All  claimants  of  pre-emption  rights,  under  the  two  pre- 
ceding sections,  shall,  when  no  shorter  time  is  prescribed  by  law,  make 
the  proper  proof  and  payment  for  the  lands  claimed  within  thirty 
months  after  the  date  prescribed  therein,  respectively,  for  filing  their 
declaratory  notices,  has  expired. 

14  July,  1870,  c.  272,  8.  2,  v.  16,  p.  279.    3  Marcli,  1871,  Res.  52.  v. 
16,  p.  601. 

Sec.  2268.  Where  a  pre-emptor  has  taken  the  initiatory  steps  re- 
quired by  law  in  regard  to  actual  settlement,  and  is  called  away  from 
such  settlement  by  being  engaged  in  the  military  or  naval  service  of 
the  United  States,  and  by  reason  of  such  absence  is  unable  to  appear  at 
the  district  land-office  to  make  before  the  register  or  receiver  the  affida- 
vit, proof,  and  payment,  respectively,  required  by  the  preceding  provi- 
sions of  this  chapter,  the  time  for  filing  such  affidavit  and  making  final 
proof  and  entry  or  location  shall  be  extended  six  months  after  the  expi- 
ration of  his  term  of  service,  upon  satisfactory  proof  by  affidavit,  or  the 
testimony  of  witnesses,  that  such  pre-emptor  is  so  in  the  service,  being 
filed  with  the  register  of  the  land-office  for  the  district  in  which  his  set- 
tlement is  made. 

21  March,  1864,  c.  38,  s.  5,  v.  13,  p.  36. 

Sec.  2269.  Where  a  party  entitled  to  claim  the  benefits  of  the  pre- 
emption laws  dies  before  consummating  his  claim,  by  filing  in  due  time 
all  the  papers  essential  to  the  establishment  of  the  same,  it  shall  be  com- 
petent for  the  executor  or  administratdr  of  the  estate  of  such  party,  or 
one  of  the  heirs,,  to  file  the  necessary  papers  to  complete  the  same ;  but 
the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  de- 
ceased pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to 
such  heirs,  as  if  their  names  had  been  specially  mentioned. 
3  March,  1843,  c.  86,  s.  2,  v.  5,  p.  620. 

Seo.  2270.  Whenever  the  vacancy  of  the  office  either  of  register  or 
receiver,  or  of  both,  renders  it  impossible  for  the  claimant  to  comply 
with  any  requisition  of  the  pre-emption  laws  within  the  appointed  time, 
such  vacancy  shall  not  operate  to  the  detriment  of  the  party  claiming, 
in  respect  to  any  matter  essential  to  the  establishment  of  his  claim ;  but 
such  requisition  must  be  complied  with  within  the  same  period  after  the 
disability  is  removed  as  would  have  been  allowed  had  such  disability 
not  existed. 

3  March,  1843,  c.  86,  s.  6,  v.  5,  p.  620. 

Sec.  2271.  The  provisions  of  this  chapter  shall  be  so  construed  as  not 
to  confer  on  any  one  a  right  of  pre-emption,  by  reason  of  a  settlement 
made  on  a  tract  theretofore  disposed  of,  when  such  disposal  has  not 
been  confirmed  by  the  General  Land-Office,  on  account  of  any  alleged 
defect  therein. 

26  Aug.,  1842,  c.  205,  v.  5,  p.  534. 

Sec.  2272.  Nothing  in  the  provisions  of  this  chapter  shall  be  con- 
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Btraed  to  preclude  any  person,  who  may  have  filed  a  notice  of  intention 
to  claim  any  tract  of  land  by  pre-emption,  from  the  right  allowed  by  law 
to  others  to  purchase  such  tract  by  private  entry  after  the  expiration  of 
the  right  of  pre-emption. 

3  March,  1843,  c.  86,  s.  9,  v.  5,  p.  621. 

Seo.  2273.  When  two  or  more  persons  settle  on  the  same  tract  of 
land,  the  right  of  pre-emption  shall  be  in  him  who  made  the  first  settle- 
ment, provided  such  person  conforms  to  the  other  provision  of  the  law  ; 
and  all  questions  as  to  the  right  of  pre-emption  arising  between  differ- 
ent settlers  shall  be  determined  by  the  register  and  receiver  of  the  dis- 
trict within  which  the  land  is  situated  ;  and  appeals  from  the  decision 
of  district  officers,  in  cases  of  contest  for  the  right  of  pre-emption,  shall 
be  made  to  the  Commissioner  of  the  General  Land-Office,  whose  deci- 
sion shall  be  final,  unless  appeal  therefrom  be  taken  to  the  Secretary  of 
the  Interior. 

4  Sept.,  1841,  c.  16,  s.  11,  v.  5,  p.  456.  12  June,  1858,  c.  154,  s.  10,  v. 
11,  p.  326.  Barnard  vs.  Ashley,  18  How.,  43;  Garland  vs.  Wynn, 
20  How.,  6 ;  Lindsey  vs.  Hawse,  2  Bl.  554  ;  Minnesota  vs.  Batchelder, 
1  Wall.,  109;  Johnson  vs.  Tawsley,  13  Wall.,  72. 

Seo.  22T4.  When  settlements  have  been  made  upon  agricultural  pub- 
lic lands  of  the  United  States,  prior  to  the  survey  thereof,  and  it  has 
been  or  shall  be  ascertained,  after  the  public  surveys  have  been  ex- 
tended over  such  lands,  that  two  or  more  settlers  have  improvements 
upon  the  same  legal  subdivision,  it  shall  be  lawful  for  such  settlers  to 
make  joint  entry  of  their  lands  at  the  local  land-office,  or  for  either  of 
said  settlers  to  enter  into  contract  with  his  co- settlers  to  convey  to  them 
their  portion  of  said  land  after  a  patent  is  issued  to  him,  and,  after 
making  said  contract,  to  file  a  declaratory  statement  in  his  own  name, 
and  prove  up  and  pay  for  said, land,  and  proof  of  joint  occupation  by 
himself  and  others,  and  of  such  contract  with  them  made,  shall  be 
equivalent  to  proof  of  sole  occupation  and  pre-emption  by  the  applicant : 
Provided^  That  in  no  case  shall  the  amount  patented  under  this  section 
exceed  one  hundred  and  sixty  acres,  nor  shall  this  section  apply  to  lands 
not  subject  to  homestead  or  pre-emption  entry. 
3  March,  1873,  c.  283,  s.  1,  v.  17,  p.  609. 

Sec.  2275.  Where  settlements,  with  a  view  to  pre-emption,  have  been 
made  before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty-six,  those  sections  shall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or  either  of 
them,  have  been  or  shall  be  reserved  or  pledged  for  the  use  of  schools 
or  colleges  in  the  State  or  Territory  in  which  the  lands  lie,  other  lands 
of  like  quantity  are  appropriated  in  lieu  of  such  as  may  "be  patented  by 
pre-emptors ;  and  other  lands  are  also  appropriated  to  compensate  defi- 
ciencies for  school  purposes,  where  sections  sixteen  or  thirty-six  are 
fractional  in  quantity,  or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  natural  cause  whatever. 
26  Feb.,  1859,  c.  58,  v.  11,  p.  385. 

Seo.  22T6.  The  lands  appropriated  by  the  preceding  section  shall  be 
selected,  within  the  same  land-district,  in  accordance  with  the  following 
principles  of  adjustment,  to  wit :  For  each  township,  or  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  three-quarters  of  an 
entire  township,  one  section ;  for  a  fractional  township,  containing  a 
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greater  quantity  of  land  than  one-half,  and  not  more  than  three-quar- 
ters, of  a  township,  three-quarters  of  a  section  ;  for  a  fractional  town- 
ship, containing  a  greater  quantity  of  land  than  one-quarter,  and  not 
more  than  one-half,  of  a  township,  one-half  section ;  and  for  a  fractional 
township,  containing  a  greater  quantity  of  land  than  one  entire  section, 
and  not  more  than  one -quarter  of  a  township,  one  quarter-section  of 
land. 

26  Feb.,  1859,  c.  58,  v.  11,  p.  385.   20  May,  1826,  c.  83,  s.  1,  v.  4,  p.,  179. 

Seo.  2277.  All  warrants  for  military  bounty-lands,  which  are  issued 
under  any  law  of  the  United  States,  shall  be  received  in  payment  of 
pre-emption  rights  at  the  rate  of  one  dollar  and  twenty-five  cents  per 
acre,  for  the  quantity  of  land  therein  specified  ;  but  where  the  land  is 
rated  at  one  dollar  and  twenty-five  cents  per  acre,  and  does  not  exceed 
the  area  specified  in  the  warrant,  it  must  be  taken  in  full  satisfaction 
thereof. 

22  March,  1852,  c.  19,  s.  1,  v.  10,  p.  3. 

Sec.  2278.  Agricultural-college  scrip,  issued  to  any  State  under  the 
act  approved  July  second,  eighteen  hundred  and  sixty-two,  or  acts 
amendatory  thereof,  shall  be  received  from  actual  settlers  in  payment 
of  pre-emption  claims  in  the  same  manner  and  to  the  same  extent  as 
authorized  in  case  of  military  bounty-land  warrants^  by  the  preceding 
section. 

1  July,  1870,  c.  196,  v.  16,  p.  186. 

Seo.  2279.  No  person  shall  have  the  right  of  pre-emption  to  more 
than  one  hundred  and  sixty  acres  along  the  line  of  railroads  within  the 
limits  granted  by  any  act  of  Congress. 

3  March,  1853,  c.  143,  v.  10,  p.  244. 

Seo.  2280.  Any  settler  on  lands  heretofore  reserved  on  account  of 
claims  under  French,  Spanish,  or  other  grants,  which  have  been  or  may 
be  hereafter  declared  by  the  Supreme  Court  of  the  United  States  to  be 
invalid,  shall  be  entitled  to  all  the  rights  of  pre-emption  granted  by  the 
preceding  provisions  of  this  chapter,  after  the  lands  have  been  released 
from'  reservation,  in  the  same  manner  as  if  no  reservation  had  existed. 

3  March,  1853,  c.  143,  v.  10,  p.  244. 

Seo.  2281.  All  settlers  on  public  lands  which  have  been  or  may  be 
withdrawn  from  market  in  consequence  of  proposed  railroads,  and  who 
had  settled  thereon  prior  to  such  withdrawal,  shall  be  entitled  to  pre- 
emption at  the  ordinary  minimum  to  the  lands  settled  on  and  cultivated 
by  them ;  but  they  shall  file  the  proper  notices  of  their  claims  and  make 
proof  and  payment  as  in  other  cases. 

27  March,  1854,  c.  25,  v.  10,  p.  269.    14  July,  1870,  c.  272,  s.  2,  v.  16, 
p.  279. 

Seo.  2282.  Nothing  contained  in  this  chapter  shall  delay  the  sale  of 
any  of  the  public  lands  beyond  the  time  appointed  by  the  proclamation 
of  the  President. 

4  Sept.,  1841,  c.  16,  s.  14,  v.  5,  p.  457. 

Seo.  2283.  The  Osage  Indian  trust  and  diminished-reserve  lands  in 
the  State  of  Kansas,  excepting  the  sixteenth  and  thirty-sixth  sections 
in  each  township,  shall  be  subject  to  disposal,  for  cash  only,  to  actual 
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settlers,  ia  quantities  not  exceeding  one  huhdred  and  sixty  acres,  or  one 
quarter-section  to  each,  in  compact  form,  in  accordance  with  the  general 
principles  of  the  pre-emption  laws,  under  the  direction  of  the  Commis- 
sioner of  the  General  Land-Office ;  but  claimants  shall  file  their  declara- 
tory statements  as  prescribed  in  other  cases  upon  unoffered  lands,  and 
shall  pay  for  the  tracts,  respectively,  settled  upon  within  one  year  from 
date  of  settlement  where  the  plat  of  survey  is  on  file  at  that  date,  and 
within  one  year  from  the  filing  of  the  township  plat  in  the  district  office 
where  such  plat  is  not  on  file  at  date  of  settlement. 
9  May,  1872,  c.  149,  s.  1,  v.  17,  p.  90. 

Seo.  2284.  The  sale  or  transfer  of  his  claim  upon  any  portion  of  these 
lands  by  any  settler  prior  to  the  twenty-sixth  day  of  April,  eighteen 
hundred  and  seventy-one,  shall  not  operate  to  preclude  the  right  of 
entry,  under  the  provisions  of  the  preceding  section,  upon  another  tract 
settled  upon  subsequent  to  such  sale  or  transfer ;  but  satisfactory  proof 
of  good  faith  must  be  furnished  upon  such  subsequent  settlement. 
9  May,  1872,  c.  149,  s.  3,  v.  17,  p.  90. 

Seo.  2285.  The  restrictions  of  the  pre-emption  laws,  contained  in 
sections  twenty-two  hundred  and  sixty  and  twenty-two  hundred  and 
sixty-one,  shall  not  apply  to  any  settler  on  the  Osage  Indian  trust 
and  diminished-reserve  lands  in  the  State  of  Kansas,  who  was  actually 
residing  on  his  claim  on  the  ninth  day  of  May,  eighteen  hundred 
and  seventy-two. 

9  May,  1872,  c.  149,  s.  3,  v.  17,  p.  90. 

Seo.  2286.  There  shall  be  granted  to  the  several  counties  or  parishes 
of  each  State  and  Territory,  where  there  are  public  lands,  at  the  mini- 
mum price  for  which  public  lands  of  the  United  States  are  sold,  the  right 
of  pre-emption  to  one  quarter-section  of  land,  in  each  of  the  counties  or 
parishes,  in  trust  for  such  counties  or  parishes,  respectively,  for  the  es- 
tablishment of  seats  of  justice  therein ;  but  the  proceeds  of  the  sale  of 
each  of  such  quarter-section  shall  be  appropriated  for  the  purpose  of 
erecting  public  buildings  in  the  county  or  parish  for  which  it  is  located, 
after  deducting  therefrom  the  amount  originally  paid  for  the  same. 
And  the  seat  of  justice  for  such  counties  or  parishes,  respectively,  shall 
be  fixed  previously  to  a  sale  of  the  adjoining  lands  within  the  county  or 
parish  for  which  the  same  is  located. 

26  May,  1824,  c.  169,  s.  1,  v.  4,  p.  50. 

Seo.  2287.  Any  bona-fide  settler  under  the  homestead  or  pre-emption 
laws  of  the  United  States  who  has  filed  the  proper  application  to  enter 
not  to  exceed  one  quarter- section  of  the  public  lands  in  any  district 
land-office,  and  who  has  been  subsequently  appointed  a  register  or  re- 
ceiver, may  perfect  the  title  to  the  land  under  the  pre-emption  laws  by 
furnishing  the  proofs  and  making  the  payments  required  by  law,  to  the 
satisfaction  of  the  Commissioner  of  the  General  Land-Office. 
20  April,  1871,  c.  21,  s.  16,  v.  17,  p.  10. 

Sec.  2288.  Any  person  who  has  already  settled  or  hereafter  may  set- 
tle on  the  public  lands,  either  by  pre-emption,  or  by  virtue  of  the  home- 
stead law  or  any  amendments  thereto,  shall  have  the  right  to  transfer, 
by  warranty  against  his  own  acts,  any  portion  of  his  pre-emption  or 
homestead  for  church,  cemetery,  or  school  purposes,  or  for  the  right  of 
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way  of  railroads  across  such  jire-emption  or  homestead,  and  the  transfer 
for  such  public  purposes  shall  in  no  way  vitiate  the  right  to  complete 
and  perfect  the  title  to  their  pre-emptions  or  homesteads. 
Act  of  3  March,  1873,  c.  266,  v.  17,  p.  602. 


CHAPTER  FIVE 


HOMESTEADS. 


Sec. 

2289.  Who  may  enter  certain  unap- 

propriated public  lands. 

2290.  Mode  of  procedure. 

2291.  Certificate    and   patent,    when 

given  B.nd  issued. 

2292.  When  rights  inure  to  the  bene- 

fit of  infant  children. 

2293.  Persons  in  military  or  naval  ser- 

vice, when  and  before  whom 
to  make  aflidavit. 
229-1.  When  persons  may  make  afli- 
davit before  clerk  of  court. 

2295.  Record  of  applications. 

2296.  Homestead  lands  not  to  be  sub- 

ject to  prior  debts. 

2297.  When  lands  entered  for  home- 

stead revert  to  Government. 

2298.  Limitation  of  amount  entered 

for  homestead. 

2299.  Existing  pre-emption  rights  not 

impaired. 

2300.  What   minors   may   have   the 

privileges  of  this  chapter. 

2301.  Payment  before  expiration  of 

five  years,  rights  of  applicant. 

2302.  No  distinction   on  account  of 

race  or  color,  &c. 

2303.  What  lands  disposed  of  only  as 

homesteads. 


Sec. 

2304.  Soldiers'  and  sailors*  homestead. 

2305.  Deduction  of  military  and  naval 

service  from  time,  <s:c. 

2306.  Persons  who  have  entered  less 

than  160  acres,  rights  of 

2307.  Widows  and  minor  children  of 

persons  entitled  to  homestead, 
&c. 

2308.  Actual  service  in  the  Army  or 

Navy  equivalent  to  residence, 
&c. 

2309.  Who  mav  enter  by  agent. 

2310.  Chiefs,  <fcc.,  of  Stockbridge  Mun- 

sees,  homestead  rights  of. 

2311.  Exemptions  of    homestead  of 

Stockbridge  Munsees. 

2312.  Stockbridge  Munsees  becoming 

citizens. 

2313.  Unsold    lands  of   the  Ottowa 

and  Chippewa  Indians,  how 
opened  for  homestead. 

2314.  Selection  for  minors  under  pre- 

ceding section. 

2315.  Bona-fide    settlers    on    above 

lands  prior  to,  &c. 

2316.  Certain  lands  to  be  patented  to 

Indians  making  selection. 

2317.  Cultivation  of  trees  on  home- 

stead tracts. 


Sec.  2289.  Every  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  has  filed  his  declaration  of  intention  to  become  such,  as 
required  by  the  naturalization  laws,  shall  be  entitled  to  enter  one  quar- 
ter section  or  a  less  quantity  of  unappropriated  public  lands,  upon  which 
such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at  the 
time  the  application  is  made,  be  subject  to  pre-emption  at  one  dollar  and 
twenty-five  cents  per  acre;  or  eighty  acres  or  less  of  such  unappropri- 
ated lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  located  in  a 
body,  in  conformity  to  the  legal  subdivisions  of  the  public  lands,  and 
after  the  same  have  been  surveyed.  And  every  person  owning  and  re- 
siding on  land  may,  under  the  provisions  of  this  section,  enter  other  land 
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lying  coDtigaous  to  his  land,  which  shall  not,  with  the  land  so  already 
owned  and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 

20  May,  1862,  c.  75,  a.  1,  v.  12,  p.  392. 

Sec.  2290.  The  person  applying  for  the  benefit  of  the  preceding  sec- 
tion shall,  upon  application  to  the  register  of  the  land-office  in  which  he 
is  about  to  make  such  entry,  make  affidavit  before  the  register  or  re- 
ceiver that  he  is  the  head  of  a  family,  or  is  twenty-one  years  or  more  of 
age,  or  has  performed  service  in  the  Army  or  Navy  of  the  United  States, 
and  that  such  application  is  made  for  his  exclusive  use  and  benefit,  and 
that  his  entry  is  made  for  the  purpose  of  actual  settlement  and  cultiva- 
tion, and  not  either  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person ;  and  upon  filing  such  affidavit  with  the  register  or  receiver, 
on  payment  of  five  dollars  when  the  entry  is  of  not  more  than  eighty 
acres,  and  on  payment  of  ten  dollars  when  the  entry  is  for  more  than 
eighty  acres,  he  shall  thereupon  be  permitted  to  enter  the  amount  of 
land  specified. 

21  June,  1866,  c.  127,  s.  2,  v.  14,  p.  67.    20  May,  1862,  c.  75,  s.  2,  v.  12, 
p.  392.    21  March,  1864,  c.  38,  s.  2,  v.  13,  p.  35. 

Ssc.  2291.  No  certificate,  however,  shall  be  given,  or  patent  issued 
therefor,  until  the  expiration  of  five  years  from  the  date  of  such  entry ; 
and  if  at  the  expiration  of  such  time,  or  at  any  time  within  two  years 
thereafter,  the  person  making  such  entry ;  or  if  he  be  dead,  his  widow ; 
or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  ' 
making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by 
two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  culti- 
vated the  same  for  the  term  of  five  years  immediately  succeeding  the 
time  of  filing  the  affidavit,  and  makes  affidavit  that  no  part  of  such  land 
has  been  alienated,  except  as  provided  in  section  twenty-two  hundred 
and  eighty-eight,  and  that  he,  she,  or  they  will  bear  true  allegiance  to 
the  Government  of  the  United  States ;  then,  in  such  case,  he,  she,  or 
they,  if  at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a 
patent,  as  in  other  cases  provided  by  law. 
21  June,  1866,  c.  127,  s.  2,  v.  14,  p.  67. 

Sko.  2292.  In  case  of  the  death  of  both  father  and  mother,  leaving 
an  infant  child  or  children  under  twenty-one  years  of  age,  the  right  and 
fee  shall  inure  to  the  benefit  of  ^uch  infant  child  or  children ;  and  the 
executor,  administrator,  or  guardian  may,  at  any  time  within  two 
years  after  the  death  of  the  surviving  parent,  and  in  accordance  with 
the  laws  of  the  State  in  which  such  children,  for  the  time  being,  have 
their  domicile,  sell  the  land  for  the  benefit  of  such  infants,  but  for  no 
other  purpose ;  and  the  purchaser  shall  acquire  the  absolute  title  by  the 
purchase,  and  be  entitled  to  a  patent  from  the  United  States  on  the 
payment  of  the  office-fees  and  sum  of.money  above  specified. 
21  June,  1866,  c.  127,  s.  2,  v.  14,  p.  67. 

Seo.  2293.  In  case  of  any  person  desirous  of  availing  himself  of  the 
benefits  of  this  chapter;  but  who,  by  reason  of  actual  service  in  the  mili- 
tary or  naval  service  of  the  United  States,  is  unable  to  do  the  personal 
preliminary  acts  at  the  district  land-office  which  the  preceding  sections 
require;  and  whose  family,  or  some  member  thereof,  is  residing  on  the 
land  which  he  desires  to  enter,  and  upon  which  a  bona- fide  improvement 
and  settlement  have  been  made,  such  person  may  make  the  affidavit 
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required  by  law  before  the  officer  commanding  in  the  branch  of  the  ser- 
vice in  which  the  party  is  engaged,  which  affidavit  shall  be  as  binding 
in  Jaw,  and  with  like  penalties,  as  if  taken  before  the  register  or  re- 
ceiver ;  and  upon  such  affidavit  being  filed  with  the  register  by  the  wife 
or  other  representative  of  the  party,  the  same  shall  become  effective 
from  the  date  of  such  filing,  provided  the  application  and  affidavit  are 
accompanied  by  the  fee  and  commissions  as  required  by  law. 
21  March,  1864,  c.  38,  s.  4,  v.  13,  p.  35. 

Seo.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead,  and  whose  family  or  some  member  thereof,  is  residing  on 
the  land  which  he  desires  to  enter,  and  upon  which  a  bona-fide  im- 
provement and  settlement  have  been  made,  is  prevented,  by  reason  of 
distance,  bodily  infirmity,  or  other  good  cause,  from  personal  attend- 
ance at  the  district  land-office,  it  may  be  lawful  for  him  to  make  the 
affidavit  required  by  law  before  the  clerk  of  the  court  for  the  county  in 
which  the  applicant  is  an  actual  resident,  and  to  transmit  the  same, 
with  the  fee  and  commissions,  to  the  register  and  receiver. 
21  March,  1864,  c.  38,  s.  3,  v.  13,  p.  35. 

Sec.  2295.  The  register  of  the  land-office  shall  note  all  applications 
under  the  provisions  of  this  chapter,  on  the  tract-books  and  plats  of  his 
office,  and  keep  a  register  of  all  such  entries,  and  make  return  thereof 
to  the  General  Land  Office,  together  with  the  proof  upon  which  they 
have  been  founded. 

20  May,  1862,  c.  75,  o.  3,  v.  12,  p.  393, 

Seo.  2296.  No  lands  acquired  under  the  provisions  of  this  chapter 
shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuing  of  the  patent  therefor. 
20  May,  1862,  c.  75,  s.  4,  v.  12,  p.  393. 

Seo.  229T.  If,  at  any  time  after  the  filing  of  the  affidavit,  as  required 
in  section  twenty-two  hundred  and  ninety,  and  before  the  expiration  of 
the  five  years  mentioned  in  section  twenty- two  hundred  and  ninety-one, 
it  is  proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the 
register  of  the  land-office,  that  the  person  having  filed  such  affidavit  has 
actually  changed  his  residence,  or  abandoned  the  land  for  more  than 
six  months  at  any  time,  then  and  in  that  event  the  land  so  entered 
shall  revert  to  the  Government. 

20  May,  18G2,  c.  75,  s.  5,  v.  12,  p.  393. 

Seo.  2298.  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter-section  under  the  provisions  of  this  chapter. 
20  May,  1862,  c.  75,  s.  6,  v.  12,  p.  393. 

Sec.  2299.  Nothing  contained  in  this  chapter  shall  be  so  construed 
as  to  impair  or  interfere  in  any  manner  with  existing  pre-emption 
rights ;  and  all  persons  who  may  have  filed  their  applications  for  a  pre- 
emption right  prior  to  the  twentieth  day  of  May,  eighteen  hundred  and 
sixty-two,  shall  be  entitled  to  all  the  privileges  of  this  chapter. 
20  May,  1802,  e.  75,  s.  6.  v.  12,  p.  393. 

Seo.  2300.  No  person  who  has  served,  or  may  hereafter  serve,  for  a 
period  not  less  than  fourteen  days  in  the  Army  or  Navy  of  the  United 
States,  either  regular  or  volunteer,  under  the  laws  thereof,  during  the 
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existence  of  an  actaal  war,  domestic  or  foreign,  shall  be  deprived  of  the 
benefits  of  this  chapter  on  account  of  not  having  attained  the  age  of 
twentj-one  years. 

20  May,  1862,  c.  75,  8.  6,  v.  12,  p.  393. 

Seo.  2301.  Nothing  in  this  chapter  shall  be  so  construed  as  to  pre- 
vent any  person  who  has  availed  himself  of  the  benefits  of  section 
twenty-two  hundred  and  eighty-nine,  from  paying  the  minimum  price 
for  the  quantity  of  land  so  entered,  at  any  time  before  the  expiration  of 
the  five  years,  and  obtaining  a  patent  therefor  from  the  Government, 
as  in  other  cases  directed  by  law,  on  making  proof  of  settlement  and 
cultivation  as  provided  by  law,  granting  pre-emption  rights. 

20  May,  1862,  c.  75,  s.  8,  v.  12,  p.  393. 

Seo.  2302.  No  distinction  shall  be  made  in  the  construction  or  exe- 
cution of  this  chapter,  on  account  of  race  or  color ;  nor  shall  any  mineral 
lands  be  liable  to  entry  and  settlement  under  its  provisions. 

21  June,  1866,  c.  127,  s.  1,  v.  14,  p.  67. 

Seo.  2303.  All  the  public  lands  in  the  States  of  Alabama,  Missis- 
sippi, Louisiana,  Arkansas,  and  Florida,  shall  be  disposed  of  in  no  other 
manner  than  according  to  the  terms  and  stipulations  contained  in  the 
preceding  provisions  of  this  chapter. 

21  June,  1866,  c  127,  s.  1,  v.  14,  p.  67. 

• 

Seo.  2304.  Every  private  soldier  and  officer  who  has  served  in  the 
Army  of  the  United  States  during  the  recent  rebellion,  for  ninety 
days,  and  who  was  honorably  discharged,  and  has  remained  loyal  to 
the  Government,  including  the  troops  mustered  into  the  service 
of  the  United  States  by  virtue  of  the  third  section  of  an  act  ap- 
proved February  thirteen,  eighteen  hundred  and  sixty-two,  and  every 
seaman,  marine,  and  officer  who  has  served  in  the  Navy  of  the  United 
States,  or  in  the  Marine  Corps,  during  the  rebellion,  for  ninety  days, 
and  who  was  honorably  discharged,  and  has  remained  loyal  to  the 
Government,  shall,  on  compliance  with  the  provisions  of  this  chapter, 
as  hereinafter  modified,  be  entitled  to  enter  upon  and  receive  patents 
for  a  quantity  of  public  lands  not  exceeding  one  hundred  and  sixty 
acres,  or  one  quarter- section,  to  be  taken  in  compact  form,  according  to 
legal  subdivisions,  including  the  alternate  reserved  sections  of  public 
lands  along  the  line  of  any  railroad  or  other  public  work,  not  otherwise 
reserved  or  appropriated,  and  other  lands  subject  to  entry  under  the 
homestead  laws  of  the  United  States ;  but  such  homestead  settler  shall 
be  alloAved  six  months  after  locating  his  homestead,  and  filing  his  de- 
claratory statement,  within  which  to  make  his  entry  and  commence  his 
settlement  and  improvement. 

8  June,  1872,  c.  338,  s.  1,  v.  17,  p.  333. 

Sec.  2305.  The  time  which  the  homestead  settler  has  served  in  the 
Army,  Navy,  or  Marine  Corps  shall  be  deducted  from  the  time  hereto- 
fore required  to  perfect  title,  or  if  discharged  on  account  of  wounds  re- 
ceived or  disability  incurred  in  the  line  of  duty,  then  the  term  of  enlist- 
ment shall  be  deducted  from  the  time  heretofore  required  to  perfect 
title,  without  reference  to  the  length  of  time  he  may  have  served ;  but 
no  patent  shall  issue  to  any  homestead  settler  who  has  not  resided 


26  REVISED  STATUTES.  [title  xxxii. 

upoD,  improved,  and  cultivated  his  homestead  for  a  period  of  at  least 
one  year  after  he  shall  have  commenced  his  improvements. 
8  June,  1872,  c.  338,  s.  I,  v.  17,  p.  333. 

Seo.  2306.  Every  person  entitled,  under  the  provisions  of  section 
twenty-three  hundred  and  four,  to  enter  a  homestead  who  may  have 
heretofore  entered,  under  the  homestead  laws,  a  quantity  of  land  less 
than  one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  added  'to  the  quantity  previously  entered,  shall  not  ex- 
ceed one  hundred  and  sixty  acres. 

8  June,  1872,  c.  338,  s.  2,  v.  17,  p.  333. 

Seo.  230t.  In  case  of  the  death  of  any  person  who  would  be  entitled 
to  a  homestead  under  the  provisions  of  section  twenty-three  hundred 
and  four,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage, 
then  his  minor  orphan  children,  by  a  guardian  duly  appointed  and 
officially  accredited  at  the  Department  of  the  Interior,  shall  be  entitled 
to  all  the  benefits  enumerated  in  this  chapter,  subject  to  all  the  provi- 
sions as  to  settlement  and  improvements  therein  contained;  but  if 
such  person  died  during  his  term  of  enlistment,  the  whole  term  of  his 
enlistment  shall  be  deducted  from  the  time  heretofore  required  to  per- 
fect the  title. 

8  June,  1872,  c.  338,  s.  3,  v.  17,  p.  333. 

Sec.  2308.  Where  a  party  at  the  date  of  his  entry  of  a  tract  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was 'actually  en- 
listed and  employed  in  the  Array  or  Navy  of  the  United  States,  his 
services  therein  shall,  in  the  administration  of  such  homestead  laws, 
be  construed  to  be  equivalent,  to  all  intents  and  purposes,  to  a  residence 
for  the  same  length  of  time  upon  the  tract  so  entered.  And  if  his  entry 
has  been  canceled  by  reason  of  his  absence  from  such  tract  while  in  the 
military  or  naval  service  of  the  United  States,  and  such  tract  has  not 
been  disposed  of,  his  entry  shall  be  restored  ;  but  if  such  tract  has  been 
disposed  of,  the  party  may  enter  another  tract  subject  to  entry  under 
the  homestead  laws,  and  his  right  to  a  patent  therefor  may  be  deter- 
mined by  the  proofs  touching  his  residence  and  cultivation  of  the  first 
tract  and  his  absence  therefrom  in  such  service. 
8  June,  1872,  c.  338,  s.  4,  v.  17,  p.  333. 

Seo.  2309.  Every  soldier,  sailor,  marine,  officer,  or  other  person 
coming  within  the  provisions  of  section  twenty-three  hundred  and 
four,  may,  as  well  by  an  agent  as  in  person,  enter  upon  such  home- 
stead by  filing  a  declaratory  statement,  as  in  pre-emption  cases ;  but 
such  claimant  in  person  shall  within  the  time  prescribed  make  his 
actual  entry,  commence  settlements  and  improvements  on  the  same, 
and  thereafter  fulfill  all  the  requirements  of  law. 
8  June,  1872,  c.  338,  s.  5,  v.  17,  p.  334. 

Seo.  2310.  Each  of  the  chiefs,  warriors,  and  heads  of  families  of  the 
Stockbridge  Munsee  tribes  of  Indians,  residing  in  the  county  of  Shaw- 
ana,  State  of  Wisconsin,  may,  under  the  direction  of  the  Secretary  of 
he  Interior,  enter  a  homestead  and  become  entitled  to  all  the  benefits 
f  this  chapter,  free  from  any  fee  or  charge;  and  any  part  of  their  pres- 
nt  reservation,   which  is  abandoned  for  that  purpose,  may  be  sold, 
under  the  direction  of  the  Secretary  of  the  Interior,  and  the  proceeds 
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applied  for  the  benefit  of  such  Indians  as  may  settle  on  homesteads,  to 
aid  them  in  improving  the  same. 

S  March,  1865,  c.  127,  s.  4,  v.  13,  p.  562. 

Sec.  2311.  The  homestead  secured,  by  virtue  of  the  preceding  sec- 
tion, shall  not  be  subject  to  any  tax,  levy,  or  sale ;  nor  shall  it  be  sold, 
conveyed,  mortgaged,  or  in  any  manner  encumbered,  except  upon  the 
decree  of  the  district  court  of  the  United  States,  as  provided  in  the  fol- 
lowing section. 

3  March,  1865,  c.  127,  s.  4,  v.  13.  p.  662. 

Sec.  2312.  Whenever  any  of  the  chiefs,  warriors,  or  heads  of  fam- 
ilies of  the  tribes  mentioned  in  section  twenty-three  hnndred  and  ten, 
having  filed  with  the  clerk  of  the  district  court  of  the  United  States  a 
declaration  of  his  intention  to  become  a  citizen  of  the  United  States, 
and  to  dissolve  all  relations  with  any  Indian  tribe,  two  years  previous 
thereto,  appears  in  such  court,  and  proves  to  the  satisfaction  thereof,  by 
the  testimony  of  two  citizens,  that  for  five  years  last  past  he  has  adopted 
the  habits  of  civilized  life ;  that  he  has  maintained  himself  and  family 
by  his  own  industry ;  that  he  reads  and  speaks  the  English  lan- 
guage ;  that  he  is  well  disposed  to  become  a  peaceable  and  orderly  citi- 
zen ;  and  that  he  has  sufficient  capacity  to  manage  his  own  affairs ;  the 
court  may  enter  a  degree  admitting  him  to  all  the  rights  of  a  citizen  of 
the  United  States,  and  thenceforth  he  shall  be  no  longer  held  or  treated 
as  a  member  of  any  Indian  tribe,  but  shall  be  entitled  to  all  the  rights 
and  privileges,  and  be  subject  to  all  the  duties  and  liabilities  to  taxa- 
tion of  other  citizens  of  the  United  States.  But  nothing  herein  con- 
tained shall  be  construed  to  deprive  such  chiefs,  warriors,  or  heads  of 
families  of  annuities  to  which  they  are  or  may  be  entitled. 

3  March,  1865,  c.  127,  s.  4,  v.  13,  p.  562. 

Sec.  2313.  The  unoccupied  lands  in  the  reservation  made  for  the 
Ottawa  and  Chippewa  Indians,  of  Michigan,  by  the  treaty  of  July 
thirty-one,  eighteen  hundred  and  fifty-five,  shall  be  open  to  homestead 
entry  for  six  months  from  the  tenth  day  of  June,  eighteen  hundred  and 
seventy-two,  by  Indians  only  of  those  tribes,  who  have  not  made  se- 
lections or  purchases  under  the  treaty,  including  such  members  of  the 
tribes  as  have  become  of  age  since  the  expiration  of  the  ten  years 
named  in  the  treaty;  and  every  Indian  so  entitled  shall  be  permitted  to 
make  his  homestead  entry,  at  the  local  land-office,  within  such  six 
months,  of  not  exceeding  one  hundred  and  sixty  acres,  or  one  quarter- 
section  of  minimum,  or  eighty  acres  of  double  minimum  land,  on  mak- 
ing proper  proof  of  his  right,  under  such  rules  as  may  be  prescribed  by 
the  Secretary  of  the  Interior. 

10  June,  1872,  c.  424,  s.  2,  v.  17,  p.  381. 

Sec.  2314.  The  collector  of  customs  for  the  district  in  which  such 
land  is  situated,  is  authorized,  and  it  is  made  his  duty,  to  select  for 
such  minor  children  as  would  be  entitled,  under  the  preceding  section, 
as  the  heirs  of  any  Indian. 

10  June,  1872,  c.  424,  s.  2,  v.  17,  p.  381. 

Sec.  2315.  All  actual,  permanent,  bona-fide  settlers  on  any  of  such 
lands  who  settled  prior  to  the  first  day  of  January,  eighteen  hundred 
and  seventy-two,  shall  be  entitled  to  enter  either  under  the  home- 
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stead  lawB  or  to  paj  for  at  the  minimum  or  doable  minimum  price,  as 
the  ease  may  be,  not  exceeding  one  hundred  and  sixty  acres  of  the 
former  or -eighty  acres  of  the  latter  class  of  land  on  making  proof  of  his 
settlement  and  continued  residence  before  the  expiration  of  six  months 
from  the  tenth  day  of  June,  eighteen  hundred  and  seventy-two. 
10  June,  1872,  c.  424,  s.  2,  v.  17,  p.  381. 

Sec.  2316.  All  selections  of  such  lands  by  Indians  heretofore  made 
and  regularly  reported  and  recognized  as  valid  and  proper  by  the  Sec- 
retary of  the  Interior  and  Commissioner  of  Indian  Affairs,  shall  be 
patented  to  the  respective  Indians  making  the  same  ;  and  all  sales  here- 
tofore made  and  reported,  where  the  same  are  regular  and  not  in  con- 
flict with  such  selections,  or  with  any  other  valid  adverse  right,  except 
of  the  United  States,  are  confirmed,  and  patents  shall  issue  thereon  as 
in  other  cases  according  to  law. 

10  June,  1872,  c.  424,  s.  4,  v.  17,  p.  381. 

Sec.  231T.  Every  person  having  a  homestead  on  the  public  domain, 
under  the  provisions  of  this  chapter,  who,  at  the  end  of  the  third  year 
of  his  residence  thereon,  shall  have  had  under  cultivation,  for  two 
years,  one  acre  of  timber,  the  trees  thereon  not  being  more  than  twelve 
feet  apart  each  way,  and  in  a  good,  thrifty  condition,  for  each  and 
every  sixteen  acres  of  such  homestead,  shall,  upon  due  proof  of  the 
fact  by  two  credible  witnesses,  receive  his  patent  for  such  homestead. 
3  March,  1873,  c.  277,  a.  4,  v.  17,  p.  606. 
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2344.  Provisions  of  this  chapter  not 

to  aflect  certain  rights. 

2345.  Mineral  lands  in  certain  States 

excepted. 

2346.  Grants  of  lands  to   States  or 

corporations   not  to  include 
mineral  lands. 

2347.  Entry  of  coal-lands. 

2348.  Pre-emption  of  coal-lands. 

2349.  Pre-emption    claims    of   coal- 

land  to  be  presented,  within 
sixty  days,  &c. 

2350.  Only  one  entry  allpwed. 

2351.  Conflicting  claims. 

2352.  Rights  reserved. 


2338.  What   conditions  of  sale  may 

be    made    by  local    legisla- 
ture. 

2339.  Vested  rights  to  use  of  water 

for  mining,  etc.,  right  of  way 
for  canals. 

2340.  Patents,     pre-emptions,     and 

homesteads,  subject  to  vested 
and  accrued  waler-riehts. 

2341.  Mineral    lands    in    which  no 

valuable  mines    are    discov- 
ered, open  to  homesteads. 

2342.  Mineral  lands  how  set  apart  as 

agricultural  lands. 

2343.  Additional  land   districts  and 

officers,  power  of  the  Presi- 
dent to  provide. 

Seo.  2318.  In  all  cases  lands  valuable  for  minerals  shall  be  reserved 
from  sale,  except  as  otherwise  expressly  directed  by  law. 
4  July,  1866,  c.  166,  s.  5,  v.  14,  p.  86. 

Sec.  2319.  All  valuable  mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to 
be  free  and  open  to  exploration  and  purchase,  and  the  lands  in  which 
they  are  found  to  occupation  and  purchase,  by  citizens  of  the  United 
States  and  those  who  have  declared  their  intention  to  become  such, 
under  regulations  prescribed  by  law,  and  according  to  the  local  customs 
or  rules  of  miners  in  the  several  mining-districts,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the  laws  of  the  United  States. 

10  May,  1872,  c.  152,  s.  1,  v.  17,  p.  91.    U.  S.  w.  Gear,  3  How.,  120. 

Seo.  2320.  Mining  claims  upon  veins  or  lodes  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valu- 
able deposits,  heretofore  located,  shall  be  governed  as  to  length  along 
the  vein  or  lode  by  the  customs,  regulations,  and  laws  in  force  at  the 
date  of  their  location.  A  mining-claim  located  after  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  whether  located  by  one  or 
more  persons,  may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode ;  but  no  location  of  a  mining- 
claim  shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located.  !No  claim  shall  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface,  nor 
shall  any  claim  be  limited  by  any  mining  regulation  to  less  than  twenty- 
five  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface,  except 
where  adverse  rights  existing  on  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  render  such  limitation  necessary.  The  end-lines 
of  each  claim  shall  be  parallel  to  each  other. 
10  May,  1872,  c.  152,  s.  2,  v.  17,  p.  91. 

Seo.  2321.  Proof  of  citizenship,  under  this  chapter,  may  consist,  in 
the  case  of  an  individual,  of  his  own  affidavit  thereof;  in  the  case  of  an 
association  of  persons  unincorporated,  of  the  affidavit  of  their  authorized 
agent,  made  on  his  own  knowledge,  or  upon  information  and  belief; 
and  in  the  case  of  a  corporation  organized  under  the  laws  of  the  United 
States,  or  of  any  State  or  Territory  thereof,  by  the  filing  of  a  certified 
copy  of  their  charter  or  certificate  of  incorporation. 
10  May,  1872,  c.  152,  s.  7,  v.  17,  p.  94. 
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Sec.  2322.  The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode,  or  ledge,  situ- 
ated on  the  public  domain,  their  heirs  and  assigns,  where  no  adverse 
claim  exists  on  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
so  long  as  they  comply  with  the  laws  of  the  United  States,  and  w^ith 
State,  Territorial,  and  local  regulations  not  in  conflict  with  the  laws  of 
the  United  States  governing  their  possessory  title,  shall  have  the  exclu- 
sive right  of  possession  and  enjoyment  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface- 
lines  extended  downward  vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  course  downward 
as  to  extend  outside  the  vertical  side-lines  of  such  surface  locations.  But 
their  right  of  possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  lie  between  vertical  planes 
drawn  downward  as  above  described,  through  the  end-lines  of  their 
locations,  so  continued  in  their  own  direction  that  such  planes  will  inter- 
sect such  exterior  parts  of  such  veins  or  ledges.  And  nothing  in  this 
section  shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which 
extends  in  its  downward  course  beyond  the  vertical  lines  of  his  claim  to 
enter  upon  the  surface  of  a  claim  owned  or  possessed  by  another. 
10  May,  1872,  c.  152,  s.  3,  v.  17,  p.  91. 

Seo.  2323.  Where  a  tunnel  is  run  for  the  development  of  a  vein  or 
lode,  or  for  the  discovery  of  mines,  the  owners  of  such  tunnel  shall  have 
the  right  of  possession  of  all  veins  or  lodes  within  three  thousand 
feet^  from  the  face  of  such  tunnel  on  the  line  thereof  not  previously 
known  to  exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if  dis- 
covered from  the  surface ;  and  locations  on  the  line  of  such  tunnel  of 
veins  or  lodes  not  appearing  on  the  surface,  made  by  other  parties  after 
the  commencement  of  the  tunnel,  and  while  the  same  is  being  prose- 
cuted with  reasonable  diligence,  shall  be  invalid ;  but  failure  to  prose- 
cute the  work  on  the  tunnel  for  six  months  shall  be  considered  as  an 
abandonment  of  the  right  to  all  undiscovered  veins  on  the  line  of  such 
tunnel. 

.     10  May,  1872,  c.  162,  s.  4,  v.  17,  p.  92. 

Sec.  2324.  The  miners  of  each  mining-district  may  make  regulations 
not  in  conflict  with  the  laws  of  the  United  States,  or  with  the  laws  of 
the  State  or  Territory  in  which  the  district  is  situated,  governing  the 
location,  manner  of  recording,  amount  of  work  necessary  to  hold  pos- 
session of  a  mining-claim,  subject  to  the  following  requirements :  The 
location  must  be  distinctly  marked  on  the  ground  so  that  its  bound- 
aries can  be  readily  traced.  All  records  of  mining-claims  hereafter 
made  shall  contain  the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  or  claims  located  by  ref- 
erence to  some  natural  object  or  permanent  monument  as  will  identify 
the  claim.  On  each  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  and  until  a  patent  has  been  issued  therefor, 
not  less  than  one  hundred  dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year.  On  all  claims  located  prior  to 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten  dollars' 
worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth 
day  of  June,  eighteen  hundred  and  seventy-four,  and  each  year  there- 
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after,  for  each  one  hundred  feet  in  length  along  the  vein  until  a  patent 
has  been  issued  therefor ;  but  where  such  claims  are  held  in  common, 
such  expenditure  may  be  made  upon  any  one  claim  ;  and  upon  a 
failure  to  comply  with  these  conditions,  the  claim  or  mine  upon  which 
such  failure  occurred  shall  be  open  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  bad  ever  been  made,  provided  that  the 
original  locators,  their  heirs,  assigns,  or  legal  representatives,  have  not 
resumed  work  upon  the  claim  after  failure  and  before  such  location. 
Upon  the  failure  of  any  one  of  several  co-owners  to  contribute  his  pro- 
portion of  the  expenditure's  required  hereby,  the  co-owners  who  have 
performed  the  labor  or  made  the  improvements  may,  at  the  expiration 
of  the  year,  give  such  delinquent  co-owner  personal  notice  in  writing 
or  notice  by  publication  in  the  newspaper  published  nearest  the  claim, 
for  at  least  once  a  week  for  ninety  days,  and  if  at  the  expiration  of 
ninety  days  after  such  notice  in  writing  or  by  publication  such  delin- 
quent should  fail  or  refuse  to  contribute  his  proportion  of  the  expen- 
diture required  by  this  section,  his  interest  in  the  claim  shall  become 
the  property  of  his  co-owners  who  have  made  the  required  expendi- 
tures. 

10  May,  1872,  c.  152,  s.  5,  v.  17,  p.  92. 

Sec.  2325.  A  patent  for  any  land  claimed  and  located  for  valuable 
deposits  may  be  obtained  in  the  following  manner :  Any  person,  asso- 
ciation, or  corporation  authorized  to  locate  a  claim  under  this  chapter, 
having  claimed  and  located  a  piece  of  land  for  such  purposes,  who  has, 
or  have,  complied  with  the  terms  of  this  chapter,  may  file  in  the  proper 
land-office  an  application  for  a  patent,  under  oath,  showing  such  com- 
pliance, together  with  a  plat  and  field-notes  of  the  claim  or  clainis  in 
common,  made  by  or  under  the  direction  of  the  United  States  sur- 
veyor-general, showing  accurately  the  boundaries  of  the  claim  or 
claims,  which  shall  be  distinctly  marked  by  monuments  on  the  gpround, 
and  shall  post  a  copy  of  such  plat,  together  with  a  notice  of  such  appli- 
cation for  a  patent,  in  a  conspicuous  place  on  the  land  embraced  in  such 
plat  previous  to  the  filing  of  the  application  for  a  patent,  and  shall  file 
an  affidavit  of  at  least  two  persons  that  such  notice  has  been  duly 
posted,  and  shall  file  a  copy  of  the  notice  in  such  land-office,  and  shall 
thereupon  be  entitled  to  a  patent  for  the  land,  in  the  manner  following : 
The  register  of  the  land-office,  upon  the  filing  of  such  application,  plat, 
field-notes,  notices,  and  affidavits,  shall  publish  a  notice  that  such  ap- 
plication has  been  made,  for  the  period  of  sixty  days,  in  a  newspaper 
to  be  by  him  designated  as  published  nearest  to  such  claim  ;  and  he 
shall  also  post  such  notice  in  his  office  for  the  same  period.  The  claim- 
ant at  the  time  of  filing  this  application,  or  at  any  time  thereafter, 
within  the  sixty  days  of  publication,  shall  file  with  the  register  a  cer- 
tificate of  the  United  States  surveyor-general  that  five  hundred  dollars' 
worth  of  labor  has  been  expended  or  improvements  made  upon  the 
claim  by  himself  or  grantors ;  that  the  plat  is  correct,  with  such  further 
description  by  such  reference  to  natural  objects  or  permanent  monu- 
ments as  shall  identify  the  claim,  and  furnish  an  accurate  description, 
to  be  incorporated  in  the  patent.  At  the  expiration  of  the  sixty  days 
of  publication  the  claimant  shall  file  his  affidavit,  showing  that  the  plat 
and  notice  have  been  posted  in  a  conspicuous  place  on  the  claim  during 
such  period  of  publication.  If  no  adverse  claim  shall  have  been  filed 
with  the  register  and  the  receiver  of  the  proper  land-office  at  the  expi- 
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ration  of  the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  upon  the  payment  to  the  proper  officer 
of  five  dollars  per  acre,  and  that  no  adverse  claim  exists ;  and  there- 
after no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with 
the  terms  of  this  chapter. 

10  May,  1872,  c.  152,  s.  6,  v.  7,  p.  92. 

Sec.  2326.  Where  an  adverse  claim  is  filed  during  the  period  of 
publication,  it  shall  be  upon  oath  of  the  person  or  persons  making  the 
same,  and  shall  show  the  nature,  boundaries,  and  extent  of  such  ad- 
verse claim,  and  all  proceedings,  except  the  publication  of  notice  and 
making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  con- 
troversy shall  have  been  settled  or  decided  by  a  court  of  competent 
jurisdiction,  or  the  adverse  claim  waived. .  It  shall  be  the  duty  of  the 
adverse  claimant,  within  thirty  days  after  filing  his  claim,  to  commence 
proceedings  in  a  court  of  competent  jurisdiction,  to  determine  the 
question  of  the  right  of  possession,  and  prosecute  the  same  with  rea- 
sonable diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be  a 
waiver  of  his  adverse  claim.  After  such  judgment  shall  have  been 
rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any  por- 
tion thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of 
the  judgment-roll  with  the  register  of  the  land-office,  together  with  the 
certificate  of  the  surveyor-general  that  the  requisite  amount  of  labor 
has  been  expended  or  improvements  made  thereon,  and  the  description 
required  in  other  cases,  and  shall  pay  to  the  receiver  five  dollars  per 
acre  for  his  claim,  together  with  the  proper  fees,  whereupon  the  whole 
proceedings  and  the  judgment-roll  shall  be  certified  by  the  register  to 
the  Commissioner  of  the  General  Land-Office,  and  a  patent  shall 
issue  thereon  for  the  claim,  or  such  portions  thereof  as  the  applicant 
shall  appear,  from  the  decision  of  the  court,  to  rightly  possess.  If 
it  appears  from  the  decision  of  the  court  that  several  parties  are  en- 
titled to  separate  and  different  portions  of  the  claim,  each  party  may 
pay  for  his  portion  of  the  claim,  with  the  proper  fees,  and  file  the  certi- 
ficate and  description  by  the  surveyor-general,  whereupon  the  register 
shall  certify  the  proceedings  and  judgment-roll  to  the  Commissioner  of 
the  General  Land-Office,  as  in  the  preceding  case,  and  patents  shall 
issue  to  the  several  parties  according  to  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  to  prevent  the  alienation 
of  the  title  conveyed  by  a  patent  for  a  mining-claim  to  any  person 
whatever. 

10  May,  1872,  c.  152,  s.  7,  v.  17,  p.  93. 

Seo.  2327.  The  description  of  vein  or  lode  claims,  upon  surveyed 
lands,  shall  designate  the  location  of  the  claim  with  reference  to  the 
lines  of  the  public  surveys,  but  need  not  conform  therewith  ;  but  where 
a  patent  shall  be  issued  for  claims  upon  unsurveyed  lands,  the  sur- 
veyor-general, in  extending  the  surveys,  shall  adjust  the  same  to  the 
boundaries  of  such  patented  claim,  according  to  the  plat  or  description 
thereof,  but  so  as  in  no  case  to  interfere  with  or  change  the  location  of 
any  such  patented  claim. 

10  May,  1872,  c.  152,  s.  8,  v.  17,  p.  94. 

Seo.  2328.  Applications  for  patents  for  mining-claims  under  fornter 
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laws  DOW  pending  may  be  prosecuted  to  a  final  decision  in  the  General 
Land-Office;  bat  in  such  cases  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of  the  provisions  of  this  chap- 
ter ;  and  all  patents  for  mining-claims  upon  veins  or  lodes  heretofore 
issued  shall  convey  all  the  rights  and  privileges  conferred  by  this  chap- 
ter where  no  adverse  rights  existed  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two. 

10  May,  1872,  c.  152,  s.  9,  v.  17,  p.  94. 

Sec.  2329.  Claims  usually  called  "  placers,"  including  all  forms  of 
deposit,  excepting  veins  of  quartz,  or  other  rock  in  place,  shall  be  sub- 
ject to  entry  and  patent,  under  like  circumstances  and  conditions,  and 
upon  similar  proceedings,  as  are  provided  for  vein  or  lode  claims ; 
but  where  the  lands  have  been  previously  surveyed  by  the  United 
States,  the  entry  in  its  exterior  limits  shall  conform  to  the  legal  sub- 
divisions of  the  public  lands. 

9  July,  1870,  c.  236,  s.  12,  v.  16,  p.  217. 

Sec.  2330.  Legal  subdivisions  of  forty  acres  may  be  subdivided 
into  ten-acre  tracts ;  and  two  or  more  persons,  or  associations  of  per- 
sons, having  contiguous  claims  of  any  size,  although  such  claims  may 
be  less  than  ten  acres  each,  may  make  joint  entry  thereof;  but  no  loca- 
tion of  a  placer-claim,  made  after  the  ninth  day  of  July,  eighteen  hun- 
dred and  seventy,  shall  exceed  one  hundred  and  sixty  acres  for  any  one 
person  or  association  of  persons,  which  location  shall  conform  to  the 
United  States  surveys  ;  and  nothing  in  this  section  contained  shall  de- 
feat or  impair  any  bona-fide  pre-emption  or  homestead  claim  upon 
agricultural  lands,  or  authorize  the  sale  of  the  improvements  of  any 
bona-fide  settler  to  any  purchaser. 

9  July,  1870,  c.  235,  s.  12,  v.  16,  p.  217. 

Seo.  2331.  Where  placer  claims  are  upon  surveyed  lands,  and  con- 
form to  legal  sjibdivisions,  no  further  survey  or  plat  shall  be  required, 
and  all  placer-mining  claims  located  after  the  tenth  day  of  May, 
eighteen  hundred  amd  seventy-two,  shall  conform  as  near  as  practi- 
cable with  the  United  States  system  of  public-land  surveys,  and  the 
rectangular  subdivisions  of  such  surveys,  and  no  such  location  shall 
include  more  than  twenty  acres  for  each  individual  claimant ;  but  where 
placer-claims  cannot  be  conformed  to  legal  subdivisions,  survey  and 
plat  shall  be  made  as  on  unsurveyed  lands  ;  and  where  by  the  segre- 
gation of  mineral  land  in  any  legal  subdivision  a  quantity  of  agricul- 
tural land  less  than  forty  acres  remains,  such  fractional  portion  of 
agricultural  land  may  be  entered  by  any  party  qualified  by  law,  for 
homestead  or  pre-emption  purposes. 

10  May,  1872,  c.  152,  s.  10,  v.  17,  p.  94. 

Seo.  2332.  Where  such  person  or  association,  they  and  their 
grantors,  have  held  and  worked  their  claims  for  a  period  equal  to  the 
time  prescribed  by  the  statute  of  limitations  for  mining-claims  of  the 
State  or  Territory  where  the  same  may  be  situated,  evidence  of  such 
possession  and  working  of  the  claims  for  such  period  shall  be  sufficient 
to  establish  a  right  to  a  patent  thereto  under  this  chapter,  in  the  ab- 
sence of  any  adverse  claim  ;  but  nothing  in  this  chapter  shall  be  deemed 
to  impair  any  lien  which  may  have  attached  in  any  way  whatever  to 
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any  mining-claim  or  property  thereto  attached  prior  to  the  issuance  of 
a  patent. 

9  July,  1870,  c.  235,  s.  13,  v.  16,  p.  217. 

Seo.  2333.  Where  the  same  person,  association,  or  corporation  is  in 
possession  of  a  placer-claim,  and  also  a  vein  or  lode  included  within  the 
boundaries  thereof,  application  shall  be  made  for  a  patent  for  the 
placer-claim,  with  the  statement  that  it  includes  such  vein  or  lode,  and 
in  such  case  a  patent  shall  issue  for  the  placer-claim,  subject  to  the  pro- 
visions of  this  chapter,  including  such  vein  or  lode,  upon  the  payment 
of  five  dollars  per  acre  for  such  vein  or  lode  claim,  and  twenty-five 
feet  of  surface  on  each  side  thereof.  The  remainder  of  the  placer- 
claim,  or  any  placer-claim  not  embracing  any  vein  or  lode  claim,  shall 
be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per  acre,  together 
with  all  costs  of  proceedings ;  and  where  a  vein  or  lode,  such  as  is 
described  in  section  twenty-three  hundred  and  twenty,  is  known  to 
exist  within  the  boundaries  of  a  placer-claim,  an  application  for  a  patent 
for  such  placer-claim  which  does  not  include  an  application  for  the  vein 
or  lode  claim  shall  be  construed  as  a  conclusive  declaration  that  the 
claimant  of  the  placer-claim  has  no  right  of  possession  of  the  vein  or 
lode  claim ;  but  where  the  existence  of  a  vein  or  lode  in  a  placer-claim 
is  not  known,  a  patent  for  the  placer-claim  shall  convey  all  valuable 
mineral  and  other  deposits  within  the  boundaries  thereof. 

10  May,  1872,  c.  152,  s.  11,  v.  17,  p.  94. 

Sec.  2334.  The  surveyor-general  of  the  United  States  may  appoint  in 
each  land-district  containing  mineral  lands  as  many  competent  survey- 
ors as  shall  apply  for  appointment  to  survey  mining-claims.  The  ex- 
penses of  the  survey  of  vein  or  lode  claims,  and  the  survey  and  sub- 
division of  placer-claims  into  smaller  quantities  than  one  hundred  and 
sixty  acres,  together  with  the  cost  of  publication  of  notices,  shall  be 
paid  by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the  same 
at  the  most  reasonable  rates,  and  they  shall  also  be  at  lit)erty  to  employ 
any  United  States  deputy  surveyor  to  make  the  survey.  The  Commis- 
sioner of  the  General  Land-Office  shall  also  have  power  to  establish  the 
maximum  charges  for  surveys  and  publication  of  notices  under  this 
chapter ;  and,  in  case  of  excessive  charges  for  publication,  he  may 
designate  any  newspaper  published  in  a  land-district  where  mines  are 
situated  for  the  publication  of  mining-notices  in  such  district,  and  fix 
the  rates  to  be  charged  by  such  paper ;  and,  to  the  end  that  the  Com- 
missioner may  be  fully  informed  on  the  subject,  each  applicant  shall  file 
with  the  register  a  sworn  statement  of  all  charges  and  fees  paid  by  such 
applicant  for  publication  and  surveys,  together  with  all  fees  and  money 
paid  the  register  and  the  receiver  of  the  land-office,  which  statement 
shall  be  transmitted,  with  the  other  papers  in  the  case,  to  the  Commis- 
sioner of  the  General  Land-Office. 

10  May,  1872,  c.  152,  s.  12,  v.  17,  p.  95. 

Sec.  2335.  All  affidavits  required  to  be  made  under  this  chapter  may 
be  verified  before  any  officer  authorized  to  administer  oaths  within  the 
land-district  where  the  claims  may  be  situated,  and  all  testimony  and 
proofs  may  be  taken  before  any  such  officer,  and,  when  duly  certified  by 
the  officer  taking  the  same,  shall  have  the  same  force  and  effect  as  if 
taken  before  the  register  and  receiver  of  the  land-office.  In  cases  of 
contest  as  to  the  mineral  or  agricultural  character  of  land,  the  testi- 
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raoDj  and  proofs  may  be  taken  as  herein  provided  on  personal  notice  of 
at  least  ten  days  to  the  opposing  party ;  or  if  such  party  cannot  be 
found,  then  by  publication  of  at  least  once  a  week  for  thirty  days  in  a 
newspaper,  to  be  designated  by  the  register  of  the  land-office  as  pub- 
lished nearest  to  the  location  of  such  land ;  and  the  register  shall  re- 
quire proof  that  such  notice  has  been  given. 

10  May,  1872,  c.  152,  a.  13,  v.  17,  p.  95. 

Seo,  2336.  Where  two  or  more  veins  intersect  or  cross  each  other, 
priority  of  title  shall  govern,  and  such  prior  location  shall  be  entitled 
to  all  ore  or  mineral  contained  within  the  space  of  intersection ;  but  the 
subsequent  location  shall  have  the  right  of  way  through  the  space  of 
intersection  for  the  purposes  of  the  convenient  working  of  the  mine. 
And  where  two  or  more  veins  unite,  the  oldest  or  prior  location  shall 
take  the  vein  below  the  point  of  union,  including  all  the  space  of  inter- 
section. 

10  May,  1872,  c.  152,  e.  14,  v.  17,  p.  96. 

Seo.  233t.  Where  non-mineral  land  not  contiguous  to  the  vein  or  lode 
is  used  or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes,  such  non-adjacent  surface-ground  may  be  embraced 
and  included  in  an  application  for  a  patent  for  such  vein  or  lode,  and 
the  same  may  be  patented  therewith,  subject  to  the  same  preliminary 
requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ; 
but  no  location  hereafter  made  of  such  non-adjacent  land  shall  exceed 
five  acres,  and  payment  for  the  same  must  be  made  at  the  same  rate  as 
fixed  by  this  chapter  for  the  superficies  of  the  lode.  The  owner  of  a 
quartz-mill  or  reduction-works,  not  owning  a  mine  in  connection  there- 
with, may  also  receive  a  patent  for  his  mill-site,  as  provided  in  this  sec- 
tion. 

10  May,  1872,  c.  152,  s.  15,  v.  17,  p.  96. 

Seo.  2338.  As  a  condition  of  sale,  in  the  absence  of  necessary  legis- 
lation by  Congress,  the  local  legislature  of  any  State  or  Territory  may 
provide  rules  for  working  mines,  involving  easements,  drainage,  and 
other  necessary  means  to  their  complete  development ;  and  those  condi- 
tions shall  be  fully  expressed  in  the  patent. 

26  July,  1866,  c.  262,  s.  5,  v.  14,  p.  252. 

Sic.  2339.  Whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same ;  and  the  right  of  way  for  the  construction  of  ditches  and  canals 
for  the  purposes  herein  specified  is  acknowledged  and  confirmed ;  but 
whenever  any  person,  in  the  construction  of  any  ditch  or  canal,  injures 
or  damages  the  possession  of  any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage. 

26  July,  1866,  c.  262,  s.  9,  v.  14,  p.  253. 

Sso.  2340.  All  patents  granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accru^  water-rights,  or  rights  to 
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ditches  and  reservoirs  used  in  connection  with  such  water-rights,  as 
may  have  been  acquired  under  or  recognized  by  the  preceding  section. 

9  July,  1870,  c.  235,  s.  17,  v.  16,  p.  218. 

Sec.  2341.  Wherever,  upon  the  lands  heretofore  designated  as  min- 
eral lands,  which  have  been  excluded  from  survey  and  sale,  there  have 
been  homesteads  made  by  citizens  of  the  United  States,  or  persons  who 
have  declared  their  intention  to  become  citizens,  which  homesteads  have 
been  made,  improved,  and  used  for  agricultural  purposes,  and  upon 
which  there  have  been  no  valuable  mines  of  gold,  silver,  cinnabar,  or 
copper  discovered,  and  which  are  properly  agricultural  lands,  the  set- 
tlers or  owners  of  such  homesteads  shall  have  a  right  of  pre-emption 
thereto,  and  shall  be  entitled  to  purchase  the  same  at  the  price  of  one 
dollar  and  twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one 
hundred  and  sixty  acres ;  or  they  may  avail  themselves  of  the  provi- 
sions of  chapter  five  of  this  Title,  relating  to  "Homesteads." 

26  July,  1866,  c.  262,  s.  10,  v.  14,  p.  253. 

Seo.  2342.  Upon  the  survey  of  the  lands  described  in  the  preceding 
section,  the  Secretary  of  the  interior  may  designate  and  set  apart  such 
portions  of  the  same  as  are  clearly  agricultural  lands,  which  lands  shall 
thereafter  be  subject  to  pre-emption  and  sale  as  other  public  lands,  and 
be  subject  to  all  the  laws  and  regulations  applicable  to  the  same. 

26  July,  1866,  c.  262,  s.  11,  v.  14,  p.  253. 

Seo.  2343.  The  President  is  authorized  to  establish  additional  land- 
districts,  and  to  appoint  the  necessary  officers  under  existing  laws,  wher- 
ever he  may  deem  the  same  necessary  for  the  public  convenience  in 
executing  the  provisions  of  this  chapter. 

26  July,  1866,  c.  252,  s.  7,  v.  14,  p.  252. 

Sec.  2344.  Nothing  contained  in  this  chapter  shall  be  construed  to 
impair,  in  any  way,  rights  or  interests  in  mining  property  acquired 
under  existing  laws;  nor  to  affect  the  provisions  of  the  act  entitled  "An 
act  granting  to  A.  Sutro  the  right  of  way  and  other  privileges  to  aid  in 
the  construction  of  a  draining  and  exploring  tunnel  to  the  Comstock  lode, 
in  the  State  of  Nevada,"  approved  July  twenty-five,  eighteen  hundred 
and  sixty-six. 

10  May,  1872,  c.  152,  b.  16,  v.  17,  p.  96.    9  July,  1870,  c.  235,  s.  17,  v. 
16,  p.  218. 

Seo.  2345.  The  provisions  of  the  preceding  sections  of  this  chapter 
shall  not  apply  to  the  mineral  lands  situated  in  the  States  of  Michigan, 
Wisconsin,  and  Minnesota,  which  are  declared  free  and  open  to  explorar 
tion  and  purchase,  according  to  legal  subdivisions,  in  like  manner  as 
before  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two.  And 
any  bona-fide  entries  of  such  lands  within  the  States  named  since  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  may  be  patented 
without  reference  to  any  of  the  foregoing  provisions  of  this  chapter. 
Such  lands  shall  be  offered  for  public  sale  in  the  same  manner,  at  the 
same  minimum  price,  and  under  the  same  rights  of  pre-emption  as  other 
public  lands. 

18  Feb.,  1873,  c.  159,  v.  17,  p.  465. 

Seo.  2346.  No  actpassedat  the  first  session  of  the  Thirty-eighth  Con- 
gress, granting  lands  to  States  or  corporations  to  aid  in  the  construction 
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of  roads  or  for  other  purposes,  or  to  extend  the  time  of  grants  made 
prior  to^the  thirtieth  day  of  January,  eighteen  hundred  and  sixty-five, 
shall  be  so  construed  as  to  embrace  mineral  lands,  which  in  all  cases 
are  reserved  exclusively  to  the  United  States,  unless  otherwise  specially 
provided  in  the  act  or  acts  making  the  grant. 

30  Jan.,  1865,  Res.  No.  10,  v.  13,  p.  667. 

Sec.  2847.  Every  person  above  the  age  of  twenty-one  years,  who  is 
a  citizen  of  the  United  States,  or  who  has  declared  his  intention  to  be- 
come such,  or  any  association  of  persons  severally  qualified  as  above, 
shall,  upon  application  to  the  register  of  the  proper  land-office,  have  the 
right  to  enter,  by  legal  subdivisions,  any  quantity  of  vacant  coal-lands 
of  the  United  States  not  otherwise  appropriated  or  reserved  by  compe- 
tent authority,  not  exceeding  one  hundred  and  sixty  acres  to  such  in- 
dividual person,  or  three  hundred  and  twenty  acres  to  such  associa- 
tion, upon  payment  to  the  receiver  of  not  less  than  ten  dollars  per  acre 
for  such  lands,  where  the  same  shall  be  situated  more  than  fifteen 
miles  from  any  completed  railroad,  and  not  less  than  twenty  dollars 
per  acre  for  such  lands  as  shall  be  within  fifteen  miles  of  such  road. 
3  March,  1873,  c.  279,  s.  1,  v.  17,  p.  607. 

Sbo.  2348.  Any  person  or  association  of  persons  severally  qualified, 
as  above  provided,  who  have  opened  and  improved,  or  shall  hereafter 
open  and  improve,  any  coal  mine  or  mines  upon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same,  shall  be  entitled  to  a  prefer- 
ence-right of  entry,  under  the  preceding  section,  of  the  mines  so 
opened  and  improved :  Provided,  That  when  any  association  of  not 
less  than  four  persons,  severally  qualified  as  above  provided,  shall  have 
expended  not  less  than  five  thousand  dollars  in  working  and  improving 
any  such  mine  or  mines,  such  association  may  enter  not  exceeding  six 
hundred  and  forty  acres,  including  such  mining  improvements. 

Sio.  2349.  All  claims  under  the  preceding  section  must  be  pre- 
sented to  the  register  of  the  proper  land*district  within  sixty  days  after 
the  date  of  actual  possession  and  the  commencement  of  improvements 
on  the  land,  by  the  filing  of  a  declaratory  statement  therefor ;  but  when 
the  township  plat  is  not  on  file  at  the  date  of  such  improvement,  filing 
must  be  made  within  sixty  days  from  the  receipt  of  such  plat  at  the 
district  office ;  and  where  the  improvements  shall  have  been  made 
prior  to  the  expiration  of  three  months  from  the  third  day  of  March, 
eighteen  hundred  and  seventy-three,  sixty  days  from  the  expiration  of 
such  three  months  shall  be  allowed  for  the  filing  of  a  declaratory  state- 
ment, and  no  sale  under  the  provisions  of  this  section  shall  be  allowed 
until  the  expiration  of  six  months  from '  the  third  day  of  March, 
eighteen  hundred  and  seventy-three. 

Sec.  2350.  The  three  preceding  sections  shall  be  held  to  authorize 
only  one  entry  by  the  same  person  or  association  of  persons ;  and  no 
association  of  persons  any  member  of  which  shall  have  taken  the  ben- 
efit of  such  sections,  either  as  an  individual  or  as  a  member  of  any 
other  association,  shall  enter  or  hold  any  other  lands  under  the  pro- 
visions thereof;  and  no  member  of  any  association  which  shall  have 
taken  the  benefit  of  such  sections  shall  enter  or  hold  any  other  Jands 
under  their  provisions ;  and  all  persons  claiming  under  section  twenty- 
three  hundred  and  forty-eight  shall  be  required  to  prove  their  respec- 
tive rights  and  pay  for  the  lands  filed  upon  within  one  year  from  the 
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time  prescribed  for  filing  their  respective  claims ;  and  upon  failure  to 
file  the  proper  notice,  or  to  pay  for  the  land  within  the  requirecl  period, 
the  same  shall  be  subject  to  entry  by  any  other  qualified  applicant. 

Seo.  2351.  In  case  of  conflicting  claims  upon  coal-lands  where  the 
improvements  shall  hfi  commenced,  after  the  third  day  of  March, 
eighteen  hundred  and  seventy -three,  priority  of  possession  and  im- 
provement, followed  by  proper  filing  and  continued  good  faith,  shall 
determine  the  preference-right  to  purchase.  And  also  where  improve- 
ments have  already  been  made  prior  to  the  third  day  of  March, 
eighteen  hundred  and  seventy-three,  division  of  the  land  claimed  may 
be  made  by  legal  subdivisions,  to  include,  as  near  as  may  be,  the  val- 
uable improvements  of  the  respective  parties.  The  Commissioner  of 
the  General  Land-Office  is  authorized  to  issue  all  needful  rules  and 
regulations  for  carrying  into  effect  the  provisions  of  this  and  the  four 
preceding  sections. 

Seo.  2352.  Nothing  in  the  five  preceding  sections  shall  be  construed 
to  destroy  or  impair  any  rights  which  may  have  attached  prior  to  the 
third  day  of  March,  eighteen  hundred  and  seventy-three,  or  to  author- 
ize the  sale  of  lands  valuable  for  mines  of  gold,  silver  or  copper. 
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2355.  Private  sales,  proceedings  in. 
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2357.  Price  of  lands  $1.25  per  acre. 
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prrvate  entry  and  with- 
drawn, how  to  be  opened  to 
entry. 

Certain  lands  located  in  good 
faith  by  claims  arising  under 
treaty  of  September  30, 1854, 
may  be  purchased,  &c. 

Mistakes  in  entry  of  lands,  pro- 
visions for. 

Mistakes  in  patent  lands. 

Mistakes  in  location  of  war- 
rants. 

Error  in  entry  by  mistake  of 
numbers,  proceedings   upon. 

Agreement  and  acts  intended 
to  prevent  bids,  penalty. 

Agreements  to  pay  premium  to 
purchaser  at  public  sales. 

Recovery  of  premiums  paid  to 
purchasers  at  public  sales. 

Discovery  of  agreements  to  pay 
premiums  by  bill  in  equity. 

Limitation  of  entries  by  agri- 
cultural-college scrip. 

Grant  to  new  States. 

Selections  and  locations  of 
lands  granted  in  last  section. 


TITLE  XXXII.]  '  REVISED  STATUTES.  39 

Sec.  2353.  All  tlie  public  lands,  tbe  sale  of  which  is  authorized  by 
law,  shall,  when  offered  at  public  sale  to  the  highest  bidder,  be  offered 
in  half  quarter-sections. 

24  April,  1820,  c.  51,  8. 1,  v.  3,  p.  566.— U.  S.vs.  Gratiot,  14 Pet.,  526  ; 
Oliver  vs.  Piatt,  3  How.,  333 ;  Brown's  Lessee  vs.  Clements,  3  How. 
650;  Gazzam  vs.  Phillips,  20  How.,  372. 

Seo.  2354.  All  the  public  lands,  when  offered  at  private  sale,  may 
be  purchased,  at  the  option  of  the  purchaser,  in  entire  sections,  half- 
sections,  quarter-sections,  half-quarter  sections,  or  quarter  quarter- sec- 
tions. 

5  April,  1832,  c.  65,  v.  4,  p.  503. 

Seo.  2355.  Every  person  making  application  at  any  of  the  land- 
offices  of  the  United  States  for  the  purchase  at  private  sale  of  a  tract 
of  land  shall  produce  to  the  register  a  memorandum  in  writing,  de- 
scribing the  tract,  which  he  shall  enter  by  the  proper  number  of  the 
section,  half-section,  quarter-section,  half  quarter-section,  or  quarter 
quarter-section,  as  the  case  may  be,  and  of  the  township  and  range, 
subscribing  his  name  thereto,  which  memorandum  the  register  shall 
file  and  preserve  in  his  office. 

24  Feb.,  1810,  c.  11,  s.  1,  v.  2,  p.  556. 

Seo.  2356.  Credit  shall  not  be  allowed  for  the  purchase-money  on 
the  sale  of  any  of  the  public  lands,  but  every  purchaser  of  land  sold  at 
public  sale  shall,  on  tho  day  of  purchase,  make  complete  payment  there- 
for ;  and  the  purchaser  at  private  sale  shall  produce  to  the  register  of 
the  land-office  a  receipt  from  the  Treasurer  of  the  United  States,  or 
from  the  receiver  of  public  moneys  of  the  district,  for  the  amount  of  the 
durchase- money  on  any  tract,  before  he  enters  the  same  at  the  land- 
office  ;  and  if  any  person,  being  the  highest  bidder  at  public  sale  for  a 
tract  of  land,  fails  to  make  payment  therefor  on  the  day  on  which  the 
same  was  purchased,  the  tract  shall  be  again  offered  at  public  sale  on 
the  next  day  of  sale,  and  such  person  shall  not  be  capable  of  becoming 
the  purchaser  of  that  or  any  other  tract  offered  at  such  public  sales. 

24  April,  1820,  c.  51,  s.  2,  v.  3,  p.  566.~Chotard  vs.  Pope,  12  Wh., 
589 ;  U.  S.  vs,  Boyd,  5  How.,  49 ;  Bell  vs.  Hearne,  19  How.,  260. 

Seo.  2357.  The  price  at  which  the  public  lands  are  offered  for  sale 
shall  be  one  dollar  and  twenty-five  cents  an  acre ;  and  at  every  public 
sale,  the  highest  bidder,  who  makes  payment  as  provided  in  the  preced- 
ing section,  shall  be  the  purchaser;  but  no  land  shall  be  sold,  either  at 
public  or  private  sale,  for  a  less  price  than  one  dollar  and  twenty-five 
cents  an  acre ;  and  all  the  public  lands  which  are  hereafter  offered  at 
public  sale,  according  to  law,  and  remain  unsold  at  the  close  of  such 
public  sales,  shall  be  subject  to  be  sold  at  private  sale,  by  entry  at  the 
land  office,  at  one  dollar  and  twenty-five  cents  an  acre,  to  be  paid  at  the 
time  of  making  such  entry :  Provided^  That  the  price  to  be  paid  for 
alternate  reserved  lands,  along  the  line  of  railroads  within  the  limits 
granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty  cents  per 
acre. 

24  April,  1820,  c.  51,  s.  3,  v.  3,  p.  566. 

Seo.  2358.  Whenever  the  President  is  authorized  to  cause  the  public 
lands,  in  any  land-district,  to  be  offered  for  sale,  he  may  offer  for  sale, 
at  firsts  only  a  part  of  the  lands  contained  in  such  district,  and  at  any 
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subsequent  time  or  times  be  may  offer  for  sale  la  tbe  same  manner  any 
otber  part,  or  tbe  remainder  of  tbe  lands  contained  in  tbe  same. 

31  March,  1808,  c.  40,  s.  1,  v.  2,  p.  479. 

Sec.  2359.  Tbe  public  lands  wbicb  are  exposed  to  public  sale  by  order 
of  tbe  President  sball  be  advertised  for  a  period  of  not  less  than  tbree 
nor  more  tban  six  montbs  prior  to  tbe  day  of  sale,  unless  otberwise 
specially  provided. 

23  June,  1834.  c.  102,  v.  4,  p.  702. 

Sec.  2360.  The  public  sales  of  lands  sball,  respectively,  be  kept  open 
for  two  weeks,  and  no  longer,  unless  otherwise  specially  provided  by 
law. 

24  April,  1820,  c.  51,  s.  5,  v.  3,  p.  567. 

Seo.  2361.  Where  two  or  more  persons  have  become  purchasers  of  a 
section  or  fractional  section,  the  register  of  tbe  land-office  of  the  district 
in  which  the  lands  lie,  shall  on  application  of  tbe  parties,  and  a  sur- 
render of  the  original  certificate,  issue  separate  certificates,  of  the  same 
date  with  the  original,  to  each  of  the  purchasers,  or  their  assignees,  in 
conformity  with  the  division  agreed  on  by  them  ;  but  in  no  case  shall 
the  fractions  so  purchased  be  divided  by  other  than  north  and  south, 
or  east  and  west,  lines ;  nor  shall  any  certificate  issue  for  less  than  eighty 
acres. 

23  May,  1828,  c.  71,  b.  7,  v.  4,  p.  287. 

Seo.  2362.  The  Secretary  of  tbe  Interior  is  authorized,  upon  proof 
being  made,  to  his  satisfaction,  that  any  tract  of  land  has  been  erro- 
neously sold  by  the  United  States,  so  that  from  any  cause  tbe  sale  cannot 
be  confirmed,  to  repay  to  the  purchaser,  or  to  his  legal  representatives  or 
assignees,  the  sum  of  money  which  was  paid  therefor,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated. 

12  Jan.,  1825,  c.  5,  v.  4,  p.  80.    28  Feb.,  1859,  c.  64,  s.  1,  v.  11,  p.  387. 

Seo.  2363.  Where  any  tract  of  land  has  been  erroneously  sold,  as 
described  in  the  preceding  section,  and  the  money  which  was  paid  for 
tbe  same  has  been  invested  in  any  stocks  held  in  trust,  or  has  been 
paid  into  tbe  Treasury  to  tbe  credit  of  any  trust-fund,  it  is  lawful,  by 
tbe  sale  of  such  portion  of  the  stocks  as  may  be  necessary  for  the  pur- 
pose, or  out  of  such  trust-fund,  to  repay  the  purchase-money  to  the 
parties  entitled  thereto. 

28  Feb.,  1859,  c.  64,  s.  2,  v.  11,  p.  388. 

Seo.  2364.  Whenever  any  reservation  of  public  lands  is  brought  into 
market,  the  Commissioner  of  the  General  Land- Office  shall  fix  a  mini- 
mum price,  not  less  than  one  dollar  and  twenty-five  cents  per  acre, 
below  which  such  lands  shall  not  be  disposed  of. 

2  July,  1864,  c.  221,  v.  13,  p.  374. 

Seo.  2365.  Where  two  or  more  persons  apply  for  the  purchase,  at 
private  sale,  of  the  same  tract,  at  the  same  time,  the  register  shall  de- 
termine tbe  preference,  by  forthwith  offering  tbe  tract  to  tbe  highest 
bidder. 

24  April,  1820,  c.  51, 8. 6,  v.  3,  p.  567. 
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Seo.  2366.  The  gold  coins  of  Great  Britain  and  other  foreign  coins 
shall  be  received  in  all  payments  on  account  of  public  lands,  at  the 
value  estimated  annually  by  the  Director  of  the  Mint,  and  proclaimed 
by  the  Secretary  of  the  Treasury,  in  accordance  with  the  provisions  of 
section  thirty-five  hundred  and  sixty-four,  Title,  "The  Coinage.'* 

3  March,  1823,  c.  53»  s.  1.  v.  3,  p.  779.     21  February,  1857,  c.  56,  s.  1, 
v.  11,  p.  163.    [See  J  3474.] 

Seo.  236t.  Wherever  lands  in  California  subject  to  private  entry 
have  been  or  are  hereafter  withdrawn  from  market  for  any  cause,  such 
lands  shall  not  thereafter  be  held  subject  to  private  entry  until  they 
have  first  been  open  for  at  least  ninety  days  to  homestead  and  pre- 
emption settlers,  and  again  offered  at  public  sale. 
15  July,  1870,  c.  292,  s.  1,  v.  16,  p.  304. 

Seo.  2368.  The  Secretary  of  the  Interior  is  authorized  to  permit  the 
purchase,  with  cash  or  military  bounty-land  warrants,  of  such  lands  as 
may  have  been  located  with  claims  arising  under  the  seventh  clause  of 
the  second  article  of  the  treaty  of  September  thirty,  eighteen  hundred 
and  fifty-four,  at  such  price  per  acre  as  he  deems  equitable  and  proper, 
but  not  at  a  less  price  than  one  dollar  and  twenty-five  cents  per  acre 
and  the  owners  and  holders  of  such  claims  in  good  faith  are  also  per- 
mitted to  complete  their  entries,  and  to  perfect  their  titles  under  such 
claims  upon  compliance  with  the  terms  above  mentioned ;  but  it  must 
be  shown  to  the  satisfaction  of  the  Secretary  of  the  Interior  that  such 
claims  are  held  by  innocent  parties  in  good  faith,  and  that  the  location 
made  under  such  claims  have  been  made  in  good  faith  and  by  innocent 
holders  of  the  same. 

8  June,  1872,  c  357,  v.  17,  p.  340. 

Seo.  2369.  In  every  case  of  a  purchaser  of  public  lands,  at  private 
sale,  having  entered  at  the  land-office,  a  tract  different  from  that  he  in- 
tended to  purchase,  and  being  desirous  of  having  the  error  in  his  entry 
corrected,  he  shall  make  his  application  for  that  purpose  to  the  register 
of  the  land-ofiice  ;  and  if  it  appears  from  testimony  satisfactory  to  the 
register  and  receiver,  that  an  error  in  the  entry  has  been  made,  and 
that  the  same  was  occasioned  by  original  incorrect  marks  made  by  the 
surveyor,  or  by  the  obliteration  or  change  of  the  original  marks  and 
numbers  at  corners  of  the  tract  of  land ;  or  that  it  has  in  any  otherwise 
arisen  from  mistake  or  error  of  the  surveyor,  or  officers  of  the  land- 
office,  the  register  and  receiver  shall  report  the  case,  with  the  testi- 
mony, and  their  opinion  thereon,  to  the  Secretary  of  the  Interior,  who 
is  authorized  to  direct  that  the  purchaser  is  at  liberty  to  withdraw  the 
entry  so  erroneously  made,  and  that  the  moneys  which  have  been  paid 
shall  be  applied  in  the  purchase  of  other  lands  in  the  same  district,  or 
credited  in  the  payment  for  other  lands  which  have  been  purchased  at 
the  same  office. 

3  March,  1819,  c.  98,  v.  3,  p.  526. 

Seo.  2370.  The  provisions  of  the  preceding  section  are  declared  to 
extend  t-o  all  cases  where  patents  have  issued  or  may  hereafter  issue ; 
upon  condition,  however,  that  the  party  concerned  surrenders  his 
patent  to  the  Commissioner  of  the  General  Land-Office,  with  a  relin- 
quishment of  title  thereon,  executed  in  a  form  to  be  prescribed  by  the 
Secretary  of  the  Interior. 

24  May,  1828,  c.  96, .  v.  4,  p.  301. 
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Seo.  23*71.  The  provisions  of  the  two  preceding  sections  are  made 
applicable  in  all  respects  to  errors  in  the  location  of  land-warrants. 
3  March,  1853,  c.  147,  a.  2,  v.  10,  p.  257. 

Sec.  23 1 2.  In  all  cases  of  an  entry  hereafter  made,  of  a  tract  of 
land  not  intended  to  be  entered,  by  a  mistake  of  the  true  numbers  of 
the  tract  intepded  to  be  entered,  where  the  tract,  thus  erroneously  en- 
tered, does  not,  in  quantity,  exceed  one-half  section,  and  where  the 
certificate  of  the  original  purchaser  has  not  been  assigned,  or  his  right  in 
any  way  transferred,  the  purchaser,  or,  in  case  of  his  death,  the  legal  rep- 
resentatives, not  being  assignees  or  transferees,  may,  in  any  case  com- 
ing within  the  provisions  of  this  section,  file  his  own  affidavit,  with  such 
additional  evidence  as  can  be  procured,  showing  the  mistake  of  the 
numbers  of  the  tract  intended  to  be  entered,  and  that  every  reasonable 
precaution  and  exertion  had  been  used  to  avoid  the  error,  with  the  reg- 
ister and  receiver  of  the  land-district  within  which  such  tract  of  land 
is  situated,  who  shall  transmit  the  evidence  submitted  to  them  in  each 
ease,  together  with  their  written  opinion,  both  as  to  the  existence  of  the 
mistake  and  the  credibility  of  each  person  testifying  thereto,  to  the 
Commissioner  of  the  General  Land-Office,  who  if  he  be  entirely  satis- 
fied that  the  mistake  has  been  made,  and  that  every  reasonable  precau- 
tion and  exertion  had  been  made  to  avoid  it,  is  authorized  to  change 
the  entry,  and  transfer  the  payment  from  the  tract  erroneously  entered, 
to  that  intended  to  be  entered,  if  unsold;  but,  if  sold  to  any  other 
tract  liable  to  entry ;  but  the  oath  of  the  person  interested  shall  in  no 
case  be  deemed  sufficient,  in  the  absence  of  other  corroborating  testi- 
mony, to  authorize  any  such  change  of  entry ;  nor  shall  anything  herein 
contained  affect  the  right  of  third  persons. 
24  May,  1824,  c.  138.  s.  1,  v.  4,  p.  31. 

Seo.  23t3.  Every  person  who,  before  or  at  the  time  of  the  public  sale 
of  any  of  the  lands  of  the  United  States,  bargains,  contracts,  or  agrees, 
or  attempts  to  bargain,  contract,  or  agree  with  any  other  person,  that 
the  last-named  person  shall  not  bid  upon  or  purchase  the  land  so  offered 
for  sale,  or  any  parcel  thereof,  or  who  by  intimidation,  combination,  or 
unfair  management,  hinders,  or  prevents,  or  attempts  to  hinder  or  pre- 
vent, any  person  from  bidding  upon  or  purchasing  any  tract  of  land  so 
offered  for  sale,  shall  be  fined  not  more  than  one  thousand  dollars,  or 
imprisoned  not  more  than  two  years,  or  both. 

31  March,  1830,  c.  48,  e.  4,  v.  4,  p.  392.    Tackier  vs.  Ford,  24How.,  331. 

Seo.  2374.  If  any  person  before,  or  at  the  time  of  the  public  sale  of 
any  of  the  lands  of  the  United  States,  enters  into  any  contract,  bargain, 
agreement,  or  secret  understanding  with  any  other  person,  proposing  to 
purchase  such  land,  to  pay  or  give  to  such  purchasers  for  such  land  a 
sum  of  money  or  other  article  of  property,  over  and  above  the  price  at 
which  the  land  is  bid  off  by  such  purchasers,  every  such  contract,  bar- 
gain, agreement,  or  secret  understanding,  and  every  bond,  obligation, 
or  writing  of  any  kind  whatsoever,  founded  upon  or  growing  out  of  the 
same,  shall  be  utterly  null  and  void. 

31  March,  1830,  c.  48,  s.  5,  v.  4,  p.  392.    Fackler  ve.  Ford,  24  How.,  331. 

Sec.  23t5.  Every  person  being  a  party  to  such  contract,  bargain, 
agreement,  or  secret  understanding,  who  pays  to  such  purchaser  any 
sum  of  money  or  other  article  of  value,  over  and  above  the  purchase- 
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money  of  such  land,  may  sue  for  and  recover  such  excess  from  such 
purchaser  in  any  court  having  jurisdiction  of  the  same. 
31  March,  1830,  c.  48,  s.  5,  v.  4,  p.  392. 

Seo.  2376.  If  the  party  aggrieved  have  no  legal  evidence  of  such  con- 
tract, bargain,  agreement,  or  secret  understanding,  or  of  the  payment 
of  the  excess,  he  may,  by  bill  in  equity,  compel  such  purchaser  to  make 
discovery  thereof;  and  if  in  such  case  the  complainant  shall  ask  for 
relief,  the  court  in  which  the  bill  is  pending  may  proceed  to  final  decree 
between  the  parties  to  the  same ;  but  every  such  suit  either  in  law  or 
equity  shall  be  commenced  within  six  years  next  after  the  sale  of  such 
land  by  the  United  States. 

31  March,  1830,  c.  48,  s.  5,  v.  4,  p.  392. 

Sec.  2377.  In  no  case  shall  more  than  three  sections  of  public  lands 
be  entered  at  private  entry  in  any  one  township  by  scrip  issued  to  any 
State  under  the  act  approved  July  two,  eighteen  hundred  and  sixty-two, 
for  the  establishment  of  an  agricultural  college  therein. 
27  July,  1868,  c.  256,  v.  15,  p.  227. 

Sec.  2378.  There  is  granted,  for  purposes  of  internal  improvement,  to 
each  new  State  hereafter  admitted  into  the  Union,  upon  such  admission, 
80  much  public  land  as,  including  the  quantity  that  was  granted  to  such 
State  before  its  admission  and  while  under  a  territorial  government, 
will  make  five  hundred  thousand  acres. 

4  Sept.,  1841,  c.  16,  s.  8,  v.  5,  p.  455.  Foley  V8.  Harrison,  15  How., 433. 

Seo.  2379.  The  selections  of  lands,  granted  in  the  preceding  section, 
shall  be  made  within  the  limits  of  each  state  so  admitted  into  the  Union, 
in  such  manner  as  the  legislatures  thereof,  respectively,  may  direct ; 
and  such  lands  shall  be  located  in  parcels  conformably  to  sectional 
divisions  and  subdivisions  of  not  less  than  three  hundred  and  twenty 
acres  in  any  one  location,  on  any  public  land  not  reserved  from  sale  by 
law  of  Congress  or  by  proclamation  of  the  President.  The  locations* 
may  be  made  at  any  time  after  the  public  lands  in  any  such  new  State 
have  been  surveyed  according  to  law. 

4  Sept.,  1841,  c.  16,  s.  8,  v.  5,  p.  455. 
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Sec. 

2380.  Town-sites  to  be  reserved. 

2381.  Reservations  to  be    surveyed 

into  lots. 

2382.  Town  or  city  sites  in  public 

lands. 

2383.  When  towns  established  upon 
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2384.  When  transcript-maps  of  town 
are  not  filed  in  twelve  months, 
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Sec. 

2385.  Where  size  of  lots  or  town-plats 

vary  from  general  rule. 

2386.  Title  to  lots  subject  to  mineral 

rights. 

2387.  Entry  of  town  authorities  in 

trust  for  occupants. 

2388.  Entry  under  preceding  section, 

when  to  be  made. 

2389.  Entry  in  proportion  to  number 

of  inhabitants. 


Sec.  s 

2390.  Authorities  of  Salt  Lake  City, 

rights  of,  as  to  entry. 

2391.  Certain  acts  of  trustees  to  be 

void. 

2392.  No  title  acquired  to  gold  mines, 

&c..  or  to  mining-claim,  &c. 

2393.  Military  or  other  reservations, 

2394.  Inhabitants  of  towns  on  public 
.    lands,  rights  of,  to  enter. 


Sec.  2380.  The  President  is  authorized  to  reserve  from  the  public 
lands,  whether  surveyed  or  unsurveyed,  town-sites  on  the  shores  of  har- 
bors, at  the  junction  of  rivers,  important  portages,  or  any  natural  or 
prospective  centres  of  population. 

3  March,  1863,  c.  80,  s.  1,  v.  12,  p.  754. 

Sec.  2381.  When,  in  the  opinion  of  the  President,  the  public  interests 
require  it,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause 
any  of  such  reservations,  or  part  thereof,  to  be  surveyed  into  urban  or 
suburban  lots  of  suitable  size,  and  to  fix  by  appraisement  of  disinter- 
ested persons  their  cash  value,  and  to  offer  the  same  for  sale  at  public 
outcry  to  the  highest  bidder,  and  thence  afterward  to  be  held  subject  to 
sale  at  private  entry  according  to  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe ;  but  no  lot  shall  be  disposed  of  at  public 
sale  or  private  entry  for  less  than  the  appraised  value  thereof.  And  all 
such  sales  shall  be  conducted  by  the  register  and  receiver  of  the  land- 
office  in  the  district  in  which  the  reservations  may  be  situated,  in  accord- 
ance with  the  instructions  of  the  Commissioner  of  the  General  Land- 
Office. 

3  March,  1863,  c.  80,  s.  2,  v.  12,  p.  754. 

Sec.  2382.  In  any  case  in  which  parties  have  already  founded,  or  may 
hereafter  desire  to  found,  a  city  or  town  on  the  public  lands,  it  may  be 
lawful  for  them  to  cause  to  be  filed  with  the  recorder  for  the  county  in 
which  the  same  is  situated,  a  plat  thereof,  for  not  exceeding  six  hundred 
and  forty  acres,  describing  its  exterior  boundaries  according  to  the  lines 
of  the  public  surveys,  where  such  surveys  have  been  executed ;  also 
giving  the  name  of  such  city  or  town,  and  exhibiting  the  streets,  squares, 
blocks,  lots,  and  alleys,  the  size  of  the  same,  with  measurements  and 
area  of  each  municipal  subdivision,  the  lots  in  which  shall  each  not 
exceed  four  thousand  two  hundred  square  feet,  with  a  statement  of  the 
extent  and  general  character  of  the  improvements ;  such  map  and  state- 
ment to  be  verified  under  oath  by  the  party  acting  for  and  in  behalf  of 
the  persons  proposing  to  establish  such  city  or  town;  and  within  one 
month  after  such  filing  there  shall  be  transmitted  to  the  General  Land- 
Office  a  verified  transcript  of  such  map  and  statement,  accompanied  by 
the  testimony  of  two  witnesses  that  such  city  or  town  has  been  estab- 
lished in  good  faith,  and  when  the  premises  are  within  the  limits  of  an 
organized  land-district,  a  similar  map  and  statement  shall  be  filed  with 
the  register  and  receiver,  and  at  any  time  after  the  filing  of  such  map, 
statement,  and  testimony  in  the  General  Land-Office  it  may  be  lawful 
for  the  President  to  cause  the  lots  embraced  within  the  limits  of  such 
city  or  town  to  be  offered  at  public  sale  to  the  highest  bidder,  subject  to 
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a  minimum  of  ten  dollars  for  each  lot ;  and  such  lots  as  may  not  be  dis- 
posed of  at  public  sale  shall  thereafter  be  liable  to  private  entry  at  such 
minimum,  or  at  such  reasonable  increase  or  diminution  thereafter  as 
the  Secretary  of  the  Interior  may  order  from  time  to  time,  after  at  least 
three  months'  notice,  in  view  of  the  increase  or  decrease  in  the  value  of 
the  municipal  property.  But  any  actual  settler  upon  any  one  lot,  as 
above  provided,  and  upon  any  additional  lot  in  which  he  may  have  sub- 
stantial improvements  shall  be  entitled  to  prove  up  and  purchase  the 
same  as  a  pre-emption,  at  such  minimum,  at  any  time  before  the  day 
fixed  for  the  public  sale. 

1  July,  1864,  c.  205, 8.  2,  v.  13,  p.  343. 

Sec.  2383.  When  such  cities  or  towns  are  established  upon  unsur- 
veyed  lands,  it  may  be  lawful,  after  the  extension  thereto  of  the  public 
surveys,  to  adjust  the  extension  limits  of  the  premises  according  to  those 
lines,  where  it  can  be  done  without  interference  with  rights  which  may 
be  vested  by  sale ;  and  patents  for  all  lots  so  disposed  of  at  public  or 
private  sale  shall  issue  as  in  ordinary  cases. 
1  July,  1864,  c.  205,  s.  3,  v.  13,  p.  344. 

SEa  2384.  If  within  twelve  months  from  the  establishment  of  a  city 
or  town  on  the  public  domain,  the  parties  interested  refuse  or  fail  to  file 
in  the  General  Land-Office  a  transcript  map,  with  the  statement  and 
testimony  called  for  by  the  provisions  of  section  twenty-three  hundred 
and  eighty-two,  it  may  be  lawful  for  the  Secretary  of  the  Interior  to 
cause  a  survey  and  plat  to  be  made  of  such  city  or  town,  and  thereafter 
the  lots  in  the  same  shall  be  disposed  of  as  required  by  such  provisions, 
with  this  exception,  that  they  shall  each  be  at  an  increase  of  fifty  per 
centum  on  the  minimum  of  ten  dollars  per  lot. 
1  July,  1864,  c.  205,  s.  4,  v.  13,  p.  344. 

Sec.  23S5.  In  the  case  of  any  city  or  town,  in  which  the  lots  may  be 
variant  as  to  size  from  the  limitation  fixed  in  section  twenty-three  hun- 
dred and  eighty-two,  and  in  which  the  lots  and  buildings,  as  municipal 
improvements,  cover  an  area  greater  than  six  hundred  and  forty  acres, 
such  variance  as  to  size  of  lots  or  excess  in  area  shall  prove  no  bar  to 
such  city  or  town  claim  under  the  provisions  of  that  section ;  but  the 
minimum  price  of  each  lot  in  such  city  or  town,  which  may  contain  a 
greater  number  of  square  feet  than  the  maximum  named  in  that  section, 
shall  be  increased  to  such  reasonable  amount  as  the  Secretary  of  the 
Interior  may  by  rule  establish. 

3  March,  1865,  c.  107,  s.  2,  v.  13,  p.  530. 

Seo.  2386.  Where  mineral  veins  are  possessed,  which  possession  is 
recognized  by  local  authority,  and  to  the  extent  so  possessed  and  recog- 
nized, the  title  to  town-lots  to  be  acquired  shall  be  subject  to  such  recog- 
nized possession  and  the  necessary  use  thereof ;  but  nothing  contained 
in  this  section  shall  be  so  construed  as  to  recognize  any  color  of  title 
in  possessors  for  mining  purposes  as  against  the  United  States. 
8  March,  1865,  c.  107,  s.  2,  v.  13,  p.  530. 

Sec.  2387.  Whenever  any  portion  of  the  public  lands  have  been  or 
may  be  settled  upon  and  occupied  as  a  town-site,  not  subject  to  entry 
under  the  agricultural  pre-emption  laws,  it  is  lawful,  in  case  such  town 
be  incorporated,  for  the  corporate  authorities  thereof,  and,  if  not  incor- 
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porated,  for  tbe  judge  of  the  county  court  for  the  county  in  which  such 
town  is  situated,  to  enter  at  the  proper  land-office,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied  in  truHt  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to  their  respective  interests ; 
the  execution  of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such  regu- 
lations as  may  be  prescribed  by  the  legislative  authority  of  the  State  or 
Territory  in  which  the  same  may  be  situated. 
2  March,  1867,  c.  177,  v.  14,  p.  541. 

Seo.  2388.  The  entry  of  the  land  provided  for  in  the  preceding  sec- 
tion shall  be  made,  or  a  declaratory  statement  of  the  purpose  of  the  in- 
habitants to  enter  it  as  a  town-site  shall  be  filed  with  the  register  of  the 
proper  land-office,  prior  to  the  commencement  of  the  public  sale  of  the 
body  of  land  in  which  it  is  included,  and  the  entry  or  declaratory  state- 
ment shall  include  only  such  land  as  is  actually  occupied  by  the  town, 
and  the  title  to  which  is  in  the  United  States  ;  but  in  any  Territory  in 
which  a  land-office  may  not  have  been  established,  such  declaratory 
statements  may  be  filed  with  the  surveyor-general  of  the  survejing-dis- 
trict  in  which  the  lands  are  situated ;  who  shall  transmit  the  same  to 
the  General  Land-Office. 

2  March,  1867,  c.  177,  v.  14,  p.  541. 

Sec.  2389.  If  upon  surveyed  lands,  the  entry  shall  in  its  exterior  limit 
be  made  in  conformity  to  the  legal  subdivisions  of  the  public  lands  au- 
thorized by  law ;  and  where  the  inhabitants  are  in  number  one  hun- 
dred, and  less  than  two  hundred,  shall  embrace  not  exceeding  three 
hundred  and  twenty  acres ;  and  in  cases  where  the  inhabitants  of  such 
town  are  more  than  two  hundred,  and  less  than  one  thousand,  shall 
embrace  not  exceeding  six  hundred  and  forty  acres ;  and  where  the 
number  of  inhabitants  is  one  thousand  and  over  one  thousand,  shall 
embrace  not  exceeding  twelve  hundred  and  eighty  acres ;  but  for  each 
additional  one  thousand  inhabitants,  not  exceeding  five  thousand  in  all, 
a  further  grant  of  three  hundred  and  twenty  acres  shall  be  allowed. 
2  March,  1867,  c.  177,  v.  14,  p.  541. 

Seo.  2390.  The  words  '^  not  exceeding  five  thousand  in  all,"  in  the 
preceding  section,  shall  not  apply  to  Salt  Lake  City,  in  the  Territory  of 
Utah  ;  but  such  section  shall  be  so  construed  in  its  application  to  that 
city  that  lands  may  be  entered  for  the  full  number  of  inhabitants  con- 
tained therein,  not  exceeding  fifteen  thousand ;  and  as  that  city  covers 
school-section  number  thirty-six,  in  township  number  one  north,  of 
range  number  one  west,  the  same  may  be  embraced  in  such  entry,  and 
indemnity  shall  be  given  therefor  when  a  grant  is  made  by  Congress  of 
sections  sixteen  and  thirty-six,  in  the  Territory  of  Utah,  for  school 
purposes. 

1  July,  1870,  c.  193,  v.  16,  p.  183. 

Seo.  2391.  Any  act  of  the  trustees  not  made  in  conformity  to  the 
regulations  alluded  to  in  section  twenty-three  hundred  and  eighty-seven 
shall  be  void. 

2  March,  1867,  c  177,  v.  14,  p.  541. 

Seo.  2392.  No  title  shall  be  acquired,  under  the  foregoing  proviaions 
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of  this  chapter,  to  any  mine  of  gold,  silver,  cinnabar,  or  copper ;  or  to 
any  valid  mining-claim  or  possession  held  under  existing  laws. 

2  March,  1867,  c.  177,  v.  14,  p.  541.    8  June,  1868,  c.  53.  v.  15,  p.  67. 

Sbo.  2393.  The  provisions  of  this  chapter  shall  not  apply  to  military 
or  other  reservations  heretofore  made  by  the  United  States,  nor  to  res- 
ervations for  light-houses,  custom-houses,  mints,  or  such  other  public 
Eurposes  as  the  interests  of  the  United  States  may  require,  whether 
eld  under  reservations  through  the  Land-Office  by  title  derived  from 
the  Crown  of  Spain,  or  otherwise. 

2  March  1867,  c.  177,  v.  14,  p.  541. 

Seo.  2394.  The  inhabitants  of  any  town  located  on  the  public  lands 
may  avail  themselves,  if  the  town  authorities  choose  to  do  so,  of  the 
provisions  of  sections  twenty-three  hjundred  and  eighty-seven,  twenty- 
three  hundred  and  eighty-eight,  and  twenty-three  hundred  and  eighty- 
nine  ;  and  in  addition  to  the  minimum  price  of  the  lands  embracing  any 
town-site  so  entered,  there  shall  be  paid  by  the  parties  availing  them- 
selves of  such  provisions  all  cost  of  surveying  and  platting  any  such 
town-site,  and  expenses  incident  thereto  incurred  by  the  United  States, 
before  any  patent  issues  therefor  ;  but  nothing  contained  in  the  sections 
herein  cited  shall  prevent  the  issuance  of  patents  to  persons  who  have 
made  or  may  hereafter  make  entries,  and  elect  to  proceed  under  other 
laws  relative  to  town-sites  in  this  chapter  set  forth. 
8  June,  1868,  c.  53,  v.  15,  p.  67. 
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Seo.  2395.  The  public  lands  shall  be  divided  by  north  and  south  lines 
run  according  to  the  true  meridian,  and  bj  others  crossing  them  at 
right  angles,  so  as  to  form  townships  of  six  miles  square,  unless  where 
the  line  of  an  Indian  reservation,  or  of  tracts  of  land  heretofore  sur- 
veyed or  patented,  or  the  course  of  navigable  rivers,  may  render  this 
impracticable ;  and  in  that  case  this  rule  must  be  departed  from  no  fur- 
ther than  such  particular  circumstances  require. 

18  May,  1796,  c.  29,  s.  2,  v.  1,  p.  465.    10  May,  1800,  c.  55,  s.  3,  v.  2, 
p.  73. 

Second.  The  corners  of  the  townships  must  be  marked  with  progres- 
sive numbers  from  the  beginning  ;  each  distance  of  a  mile  between  such 
corners  must  be  also  distinctly  marked  with  marks  different  from  those 
of  the  corners. 

Third.  The  township  shall  be  subdivided  into  sections,  containing,  as 
nearly  as  may  be,  six  hundred  and  forty  acres  each,  by  running  through 
the  same,  each  way,  parallel  lines  at  the  end  of  every  two  miles;  and  by 
marking  a  corner  on  each  of  such  lines,  at  the  end  of  every  mile.  The 
sections  shall  be  numbered  respectively,  beginning  with  the  number  one 
in  the  northeast  section  and  proceeding  west  and  past  alternately  through 
the  township  with  progressive  numbers  till  the  thirty-six  be  completed. 

Fourth.  The  deputy  surveyors,  respectively,  shall  cause  to  be  marked 
on  a  tree  near  each  corner  established  in  the  manner  described,  and 
within  the  section,  the  number  of  such  section,  and  over  it  the  number 
of  the  township  within  which  such  section  may  be ;  and  the  deputy  sur- 
veyors shall  carefully  note,  in  their  respective  field-books,  the  names  of 
the  corner-trees  marked  and  the  numbers  so  made. 

Fifth.  Where  the  exterior  lines  of  the  townships  which  may  be  sub- 
divided into  sections  or  half-sections  exceed,  or  do  not  extend  six  miles, 
the  excess  or  deficiency  shall  be  specially  noted,  and  added  to  or  deducted 
Irom  the  western  and  northern  ranges  of  sections  or  half-sections  in  such 
township,  according  as  the  error  may  be  in  running  the  lines  from  east 
to  west,  or  from  north  to  south  ;  the  sections  and  half-sections  bounded 
on  the  northern  and  western  lines  of  such  townships  shall  be  sold  as 
containing  only  the  quantity  expressed  in  the  returns  and  plats  respect- 
ively, and  all  others  as  containing  the  complete  legal  quantity. 

Sixth.  All  lines  shall  be  plainly  marked  upon  trees,  and  measured 
with  chains,  containing  two  perches  of  sixteen  and  one-half  feet  each, 
subdivided  into  twenty-five  equal  links  ;  and  the  chain  shall  be  adjusted 
to  a  standard  to  be  kept  for  that  purpose. 

Seventh.  Every  surveyor  shall  note  in  his  field-book  the  true  situations 
of  all  mines,  salt  licks,  salt  springs,  and  mill-seats  which  come  to  his 
knowledge ;  all  water  courses  over  which  the  line  he  runs  may  pass ; 
and  also  the  quality  of  the  lands. 

Eighth.  These  field-books  shall  be  returned  to  the  surveyor-general, 
who  shall  cause  therefrom  a  description  of  the  whole  lands  surveyed  to 
be  made  out  and  transmitted  to  the  officers  who  may  superintend  the 
sales.  He  shall  also  cause  a  fair  plat  to  be  made  of  the  townships  and 
fractional  parts  of  townships  contained  in  the  lands,  describing  the 
subdivisions  thereof,  and  the  marks  of  the  corners.  This  plat  shall  be 
recorded  in  books  to  be  kept  for  that  purpose ;  and  a  copy  thereof  shall 
be  kept  open  at  the  surveyor-general's  office  for  public  information,  and 
other  copies  shall  be  sent  to  the  places  of  the  sale,  and  to  the  General 
Land-Office. 
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Sec.  2396.  The  boandaries  and  contents  of  the  several  sections,  half- 
sections,  and  quarter-sections  of  the  public  lands  shall  be  ascertained  in 
conformity  with  the  following  principles: 

First.  All  the  corners  marked  in  the  surveys,  returned  by  the  sur- 
veyor-general, shall  be  established  as  the  proper  corners  of  sections,  or 
subdivisions  of  sections,  which  they  were  intended  to  designate;  and 
the  corners  of  half  and  quarter  sections,  not  marked  on  the  surveys, 
shall  be  placed  as  nearly  as  possible  equidistant  from  those  two  corners 
which  stand  on  the  same  line. 

Second.  The  boundary-lines,  actually  run  and  marked  in  the'surveys 
returned  by  the  surveyor-general,  shall  be  established  as  the  proper 
boundary-lines  of  the  sections,  or  subdivisions,  for  which  they  were  in- 
tended, and  the  length  of  such  lines,  as  returned,  shall  be  held  and  con- 
sidered as  the  true  length  thereof.  And  the  boundary-lines  which  have 
not  been  actually  run  and  marked  shall  be  ascertained,  by  running 
straight  lines  from  the  established  corners  to  the  opposite  corresponding 
corners;  but  in  those  portions  of  the  fractional  townships  where  no 
such  opposite  corresponding  corners  have  been  or  can  be  fixed,  the 
boundary-lines  shall  be  ascertained  by  running  from  the  established 
corners  due  north  and  south  or  east  and  west  lines,  as  the  case  may  be, 
to  the  water-course,  Indian  boundary-line,  or  other  external  boundary 
of  such  fractional  township. 

Third.  Each  section  or  subdivision  of  section,  the  contents  whereof 
have  been  returned  by  the  surveyor-general,  shall  be  held  and  con- 
sidered as  containing  the  exact  quantity  expressed  in  such  return  ;  and 
the  half  sections  and  quarter-sections,  the  contents  whereof  shall  not 
have  been  thus  returned,  shall  be  held  and  considered  as  containing  the 
one  half  or  the  one-fourth  part,  respectively,  of  the  returned  contents 
of  the  section  of  which  they  may  make  part. 

11  Feb.,  1805,  c.  14,  s  2,  v.  2,  p.  313.    Bates  vs.  Illinois  Central  R. 
R.,  1  Bl.,  208 ;  Railroad  Comm'rs  vs.  Schurmeir,  7  Wall.,  272. 

Sec.  2397.  In  every  case  of  the  division  of  a  quarter-section  the  line 
for  the  division  thereof  shall  run  north  and  south,  and  the  corners  and 
contents  of  half  quarter-sections  which  may  thereafter  be  sold,  shall  be 
ascertained  in  the  manner  and  on  the  principles  directed  and  prescribed 
by  the  section  preceding,  and  fractional  sections  containing  one  hun- 
dred and  sixty  acres  or  upwards  shall  in  like  manner  as  nearly  as  prac- 
ticable be  subdivided  into  half  quarter- sections,  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  and 
in  every  case  of  a  division  of  a  half  quarter-section,  the  line  for  the 
division  thereof  shall  run  east  and  west,  and  the  corners  and  contents 
of  quarter  quarter- sections,  which  may  thereafter  be  sold,  shall  be  ascer- 
tained as  nearly  as  may  be,  in  the  manner,  and  on  the  principles,  di- 
rected and  prescribed  by  the  section  preceding ;  and  fractional  sections 
containing  fewer  or  more  than  one  hundred  and  sixty  acres  shall  in  like 
manner,  as  nearly  as  may  be  practicable,  be  subdivided  into  quarter 
quarter- sections,  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Interior. 

5  April,  1832,  u.  65,  v.  4,  p.  503.     24  April,  1820,  o.  51,  s.  1,  v.  3,  p. 
566. 

Sec.  2398.  Contracts  for  the  survey  of  the  public  lands  shall  not  be- 
come binding  upon  the  United  States  until  approved  by  the  Commis- 
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sioner  of  the  General  Land-Office,  except  in  sach  cases  as  the  Commis- 
sioner may  otherwise  specially  order. 

30  May,  1862.  c.  86,  s.  1,  v.  12,  p.  409.     Maguire  vs.  Tyler,  1  BL,  201. 

Seo.  2399.  The  printed  manual  of  instructions  relating  to  the  public 
surveys  prepared  at  the  General  Land-Office,  and  bearing  date  Febru- 
ary twenty-second,  eighteen  hundred  and  fifty-five,  the  instructions  of 
the  Commissioner  of  the  General  Land-Office,  and  the  special  instruc- 
tions of  the  surveyor-general,  when  not  in  conflict  with  such  printed 
manual,  or  the  instructions  of  the  Commissioner,  shall  be  taken  and 
deemed  to  be  a  part  of  every  contract  for  surveying  the  public  lands. 
30  May,  1862,  c.  86,  s.  2,  v.  12,  p.  409. 

Sec.  2400.  The  Commissioner  of  the  General  Land-Office  has  power, 
and  it  shall  be  his  duty,  to  fix  the  prices  per  mile  for  public  surveys, 
which  shalMn  no  case  exceed  the  maximum  established  by  law;  and, 
under  instructions  to  be  prepared  by  the  Commissioner,  an  accurate 
account  shall  be  kept  by  each  surveyor-general  of  the  cost  of  surveying 
and  platting  private  land-claims,  to  be  reported  to  the  General  Land- 
Office,  with  the  map  of  such  claim,  and  patents  shall  not  issue  for  any 
such  private  claim  until  the  cost  of  survey  and  platting  has  been  paid 
into  the  Treasury  by  the  claimant. 

30  May,  1862,  c.  86,  s.  3,  v.  12,  p.  409. 

Sec.  2401.  When  the  settlers  in  any  township,  not  mineral  or  reserved 
by  Government,  desire  a  survey  made  of  the  same,  under  the  author- 
ity of  the  surveyor-general,  and  file  an  application  therefor  in  writing, 
and  deposit  in  a  proper  United  States  depository,  to  the  credit  of  the 
United  States,  a  sum  sufficient  to  pay  for  such  survey,  together  with 
all  expenses  incident  thereto^  without  cost  or  claim  for  indemnity  on  the 
United  States,  it  may  be  lawful  for  the  surveyor-general,  under  such 
instructions  as  may  be  given  him  by  the  Commissioner  of  the  General 
Land-Office,  and  in  accordance  with  law,  to  survey  such  township  and 
make  return  thereof  to  the  general  and  proper  local  land-office,  provided 
the  township  so  proposed  to  be  surveyed  is  within  the  range  of  the  regu- 
lar progress  of  the  public  surveys  embraced  by  existing  standard  lines 
or  bases  for  the  township  and  subdivisional  surveys. 
30  May,  1862,  c.  86,  s.  10,  v.  12,  p.  410. 

Seo.  2402.  The  deposit  of  money  in  a  proper  United  States  depository, 
under  the  provisions  of  the  preceding  section,  shall  be  deemed  an  ap- 
propriation of  the  sums  so  deposited  for  the  objects  contemplated  by 
that  section,  and  the  Secretary  of  the  Treasury  is  authorized  to  cause 
the  sums  so  deposited  to  be  placed  to  the  credit  of  the  proper  appro- 
priations for  the  surveying-service ;  but  any  excesses  in  such  sums  over 
and  above  the  actual  cost  of  the  surveys,  comprising  all  expenses  inci- 
dent thereto,  for  which  they  were  severally  deposited,  shall  be  repaid  to 
the  depositors  respectively. 

1  July,  1864,  Res.  No.  60,  v.  13,  p.  414. 

Sec.  2403.  Where  settlers  make  deposits  in  accordance  with  the  pro- 
visions of  section  twenty-four  hundred   and   seven,  the  amount  so 
deposited  shall  go  in  part  payment  for  their  lands  situated  in  the  town- 
ships, the  surveying  of  which  is  paid  for  out  of  such  deposits. 
3  March,  1871,  c.  127,  v.  16,  p.  581. 
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Sec.  2404.  The  Commissioner  of  the  General  Land-Office  may  author- 
ize, in  his  discretion,  public  lands  in  Oregon,  densely  covered  with  for- 
ests or  thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not  ex- 
ceeding eighteen  dollars  per  mile  for  standard  parallels,  fifteen  dollars 
for  township,  and  twelve  dollars  for  section  lines. 
15  July,  1870,  c.  292,  8.  1,  v.  16,  pp.  304,  306. 

Sec.  2405.  The  Commissioner  of  the  General  Laqd-Office,  in  his  dis- 
cretion, may  hereafter  authorize  public  lands  in  California  and  in  Wash- 
ington Territory,  densely  covered  with  forest  or  thick  undergrowth,  to 
be  surveyed  at  augmented  rates,  not  exceeding  eighteen  dollars  per  lin- 
ear mile  for  standard  parallels,  sixteen  dollars  for  township,  and  four- 
teen dollars  for  section  lines. 

10  June,  1872,  c.  415,  s.  1,  v.  17,  p.  358. 

Sec.  2406.  There  shall  be  no  further  geological  survey  by  the  Govern- 
ment, unless  hereafter  authorized  by  law.  The  public  surveys  shall  ex- 
tend over  all  mineral  lands;  and  all  subdividing  of  surveyed  lands  into 
lots  less  than  one  hundred  and  sixty  acres  may  be  done  by  county  and 
local  surveyors  at  the  expense  of  claimants ;  but  nothing  in  this  section 
contained  shall  require  the  survey  of  waste  or  useless  lauds. 

21  Jiilv.  1852,  c.  66, 8. 1,  v.  10,  pp.  15,  21.    9  July,  1870,  c.  235,  s.  16, 
V.  16,  p.  218. 

Sec.  2407.  Whenever,  in  the  opinion  of  the  President,  a  departure 
from  the  ordinary  method  of  surveying  land  on  any  river,  lake,  bayou, 
or  water-course  would  promote  the  public  interest,  he  may  direct  the 
surveyor- general  in  whose  district  such  land  is  situated,  and  where  the 
change  is  intended  to  be  made,  to  cause  the  lands  thus  situated  to  be 
surveyed  in  tracts  of  two  acres  in  width,  fronting  on  any  river,  bayou, 
lake,  or  water-course,  and  running  back  the  depth  of  forty  acres ;  which 
tracts  of  land  so  surveyed  shall  be  offered  for  sale  entire,  instead  of  in 
half  quarter  sections,  and  in  the  usual  manner  and  on  the  same  terms  in 
all  respects  as  the  other  public  lands  of  the  United  States. 
24  May,  1824,  c.  141,  v.  4,  p.  34. 

Sec.  2408.  In  extending  the  surveys  of  the  public  lands  in  the  State 
of  Nevada,  the  Secretary  of  the  Interior  may  vary  the  lines  of  the  sub- 
divisions from  a  rectangular  form,  to  suit  the  circumstances  of  the  coun- 
try. 

4  July,  1866,  c.  166,  s.  5,  v.  14,  p.  86. 

Sec.  2409.  The  Secretary  of  the  Interior,  if  he  deems  it  advisable,  is 
authorized  to  continue  the  surveys  in  Oregon  and  California,  to  be  made 
after  what  is  known  as  the  geodetic  method,  under  such  regulations  and 
upon  such  terms  as  have  been  or  may  hereafter  be  prescribed  by  the 
Commissioner  of  the  General  Land- Office ;  but  none  other  than  town- 
ship-lines shall  be  run  where  the  land  is  unfit  for  cultivation  ;  nor  shall 
any  deputy  surveyor  charge  for  any  line  except  such  as  may  be  actu- 
ally run  and  marked,  or  for  any  line  not  necessary  to  be  run. 

27  Sept.,  1850,  c.  76,  s.  3,  v.  9,  p.  496.    3  March,  1853,  c.  146,  s.  4,  v. 
10,  p.  245. 

Sec.  2410.  Whenever,  in  the  opinion  of  the  Secretary  of  the  Interior. 
a  departure  from  the  rectangular  mode  of  surveying  and  subdividing 
the  public  lands  in  California  would  promote  the  public  interests,  he 
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may  direct  such  change  to  be  made  in  the  mode  of  surveying  and  desig- 
nating such  lands  as  he  deems  proper,  with  reference  to  the  existence  of 
mountains,  mineral  deposits,  and  the  advantages  derived  from  timber 
and  water  privileges;  but  such  lands  shall  not  be  surveyed  into  less 
than  one  hundred  and  sixty  acres,  or  subdivided  into  less  than  forty 
acres. 

3  March,  1853,  c.  146,  s.  4,  v.  10,  p.  245. 

Seo.  2411.  Whenever  the  public  surveys,  or  any  portion  of  them,  in 
the  States  of  Oregon  and  California,  are  so  required  to  be  made  as  to 
render  it  expedient  to  make  compensation  for  the  surveying  thereof  by 
the  day  instead  of  by  the  mile,  it  shall  be  lawful  for  the  Commissioner 
of  the  General  Land-Office,  under  the  direction  of  the  Secretary  of  the 
Interior,  to  make  such  fair  and  reasonable  allowance  as,  in  his  judgment, 
may  be  necessary  to  insure  the  accurate  and  faithful  execution  of  the 
work. 

3  March,  1853,  c.  145,  s.  8,  v.  10,  p.  247. 

Seo.  2412.  Every  person  who  in  any  manner,  by  threats  or  force,  in- 
terrupts, hinders,  or  prevents  the  surveying  of  the  public  lands,  or  of 
any  private  land-claim  which  has  been  or  may  be  confirmed  by  the 
United  States,  by  the  persons  authorized  to  survey  the  same,  in  con- 
formity with  the  instructions  of  the  Commissioner  of  the  General  Land- 
Office,  shall  be  fined  not  less  than  fifty  dollars  nor  more  than  three 
thousand  dollars,  and  be  imprisoned  not  less  than  one  nor  more  than 
three  years. 

29  May,  1830,  c.  163,  s.  1,  v.  4,  p.  417. 

Seo.  2413.  Whenever  the  President  is  satisfied  that  forcible  opposi- 
tion has  been  offered,  or  is  likely  to  be  offered,  to  any  surveyor  or  deputy 
surveyor  in  the  discharge  of  his  duties  in  surveying  the  public  lands,  it 
may  be  lawful  for  the  President  to  order  the  marshal  of  the  State  or 
district,  by  himself  or  deputy,  to  attend  such  surveyor  or  deputy  sur- 
veyor with  sufficient  force  to  protect  such  officer  in  the  execution  of  his 
duty,  and  to  remove  force  should  any  be  offered. 
29  May,  1830.  c.  163,  s.  2,  v.  4,  p.  417. 
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Seo.  2414.  All  warrants  for  military  bouoty-lands  which  have  been 
or  may  hereafter  be  issued  under  any  law  of  the  United  States,  and  all 
valid  locations  of  the  same  which  have  been  or  may  hereafter  be  made, 
are  declared  to  be  assignable  by  deed  or  instrument  of  writing,  made 
and  executed  according  to  such  form  and  pursuant  to  such  regulations 
as  may  be  prescribed  by  the  Commissioner  of  the  General  Land-Office,  so 
as  to  vest  the  assignee  with  all  the  rights  of  the  original  owner  of  the 
warrant  or  location. 

22  March,  1852,  c.  19,  s.  1,  v.  10,  p.  3.    3  June,  1858,  c.  84,  s.  2,  v.  11, 
p.  309. 

Seo  2415.  The  warrants  which  have  been  or  may  hereafter  be  issued 
in  pursuance  of  law  may  be  located  according  to  the  legal  subdivisions 
of  the  public  lands  in  one  body  upon  any  lands  of  the  United  States, 
subject  to  private  entry  at  the  time  of  such  location  at  the  minimum 
price.  When  such  warrant  is  located  on  lands  which  are  subject  to  entry 
at  a  greater  minimum  than  one  dollar  and  twenty-five  cents  per  acre,  the 
locator  shall  pay  to  the  United  States  in  cash  the  difference  between  the 
value  of  such  warrants  at  one  dollar  and  twenty-five  cents  per  acre  and 
the  tract  of  land  located  on.  But  where  such  tract  is  rated  at  one  dollar 
and  twenty- five  cents  per  acre,  and  does  not  exceed  the  area  specified  in 
the  warrant,  it  must  be  taken  in  full  satisfaction  thereof. 
22  March,  1852,  c.  19,  s.  1,  v.  10,  p.  3. 

Seo.  2416.  In  all  casesof  warrants  for  bounty-lands,  issued  by  virtue 
of  an  act  approved  July  twenty-seven,  one  thousand  eight  hundred  and 
forty-two,  and  of  two  acts  approved  January  twenty-seven,  one  thousand 
eight  hundred  and  thirty-five,  therein  and  thereby  revised,  and  of  two 
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acts  to  the  same  inteDtrespectiv^lj,  approved  June  tweoty-six,  eighteen 
hundred  and  forty-eight,  and  February  eight,  eighteen  hundred  and 
fifty-four,  for  military  services  in  the  revolutionary  war,  or  in  the  war 
of  eighteen  hundred  and  twelve  with  Great  Britain,  which  remained 
unsatisfied  on  the  second  day  of  July,  eighteen  hundred  and  sixty-four, 
it  is  lawful  for  the  person  in  whose  name  such  warrant  issued,  his  heirs 
or  legal  representatives,  to  enter  in  quarter-sections,  at  the  proper  local 
land-office  in  any  of  the  States  or  Territories,  the  quantity  of  the  public 
lands  subject  to  private  entry  which  he  is  entitled  to  under  such  war- 
rant. 

2  July,  1864,  c.  226,  8.  1,  v.  13,  p.  378. 

Sec.  2417.  All  warrants  for  bounty-lands  referred  to  in  the  preceding 
section  may  be  located  at  any  time,  in  conformity  with  the  general  laws 
in  force  at  the  time  of  such  location. 

2  July,  J  864,  c.  226,  s.  2,  v.  13,  p.  379. 

Sec.  2418.  Each  of  the  surviving,  or  the  widow  or  minor  children  of 
deceased  commissioned  and  non-commissioned  officers,  musicians,  or 
privates,  whether  of  regulars,  volunteers,  rangers,  or  militia,  who  per- 
formed military  service  in  any  regiment,  company,  or  detachment,  in 
the  service  of  the  United  States,  in  the  war  with  Great  Britain,  de- 
clared on  the  eighteenth  day  of  June,  eighteen  hundred  and  twelve,  or 
in  any  of  the  Indian  wars  since  seventeen  hundred  and  ninety,  and 
prior  to  the  third  of  March,  eighteen  hundred  and  fifty,  and  each  of  the 
commissioned  officers  who  was  engaged  in  the  military  service  of  the 
United  States  in  the  war  with  Mexico,  shall  be  entitled  to  lands  as  fol- 
lows :  Those  who  engaged  to  serve  twelve  months  or  during  the  war, 
and  actually  served  nine  months,  shall  receive  one  hundred  and  sixty 
acres,  and  those  who  engaged  to  serve  six  months,  and  actually  served 
four  months,  shall  receive  eighty  acres,  and  those  who  engaged  to  serve 
for  any  or  an  indeOnite  period,  and  actually  served  one  month,  shall 
receive  forty  acres ;  but  wherever  any  officer  or  soldier  was  honorably 
discharged  in  consequence  of  disability  contracted  in  the  service,  be- 
fore the  expiration  of  his  period  of  service,  he  shall  receive  the  amount 
to  which  he  would  have  been  entitled  if  he  had  served  the  full  period 
for  which  he  had  engaged  to  serve.  All  the  persons  enumerated  in 
this  section  who  enlisted  in  the  regular  array,  or  who  were  mustered  in 
any  volunteer  company  for  a  period  of  not  less  than  twelve  months,  and 
who  served  in  the  war  with  Mexico,  and  received  an  honorable  dis- 
charge, or  who  were  killed  or  died  of  wounds  received  or  sickness  in- 
curred in  the  course  of  such  service,  or  were  discharged  before  the  ex- 
piration of  the  term  of  service  in  consequence  of  wounds  received  or 
sickness  incurred  in  the  course  of  such  service,  shall  be  entitled  to 
receive  a  certificate  or  warrant  for  one  hundred  and  sixty  acres  of  land : 
or  at  option  Treasury  scrip  for  one  hundred  dollars  bearing  interest  at 
six  per  cent,  per  annum,  payable  semi-annually,  at  the  pleasure  of  the 
Government.  In  the  event  of  the  death  of  any  one  of  the  persons  men- 
tioned in  this  section  during  service,  or  after  his  discharge,  and  before 
the  issuing  of  a  certificate  or  warrant,  the  warrant  or  scrip  shall  be 
issued  in  favor  of  his  family  or  relatives ;  first,  to  the  widow  and  his 
children;  second,  his  father;  third,  his  mother;  fourth,  his  brothers  and 
sisters. 

28  Sept.,  1850,  c  85,  s.  1,  v.  9,  p.  520.     11  Feb.,  1847,  c.  8,  s.  9,  v.  9, 
pp.  125, 126. 
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Sec.  2419.  The  persons  enumerated  in  the  preceding  section  received 
into  service  after  the  commencement  of  the  war  with  Mexico,  for  less 
than  twelve  months,  and  who  served  such  terra,  or  were  honorably  dis- 
charged are  entitled  to  receive  a  certificate  or  warrant  for  forty  acres, 
or  scrip  for  twenty-five  dollars  if  preferred,  and  in  the  event  of  the 
death  of  such  person  during  service,  or  after  honorable  discharge  before 
the  eleventh  of  February,  eighteen  hundred  and  forty  seven,  the 
warrant  or  scrip  shall  issue  to  the  wife,  child,  or  children,  if  there  be 
any,  and  if  none,  to  the  father,  and  if  no  father,  to  the  mother  of  such 
soldier. 

Sec.  2420.  Where  the  militia,  or  volunteers,  or  State  troops  of  any 
State  or  Territory,  subsequent  to  the  eighteenth  day  of  June,  eighteen 
hundred  and  twelve,  and  prior  to  March  twenty-second,  eighteen  hun- 
dred and  fifty-two,  were  called  into  service,  the  officers  and  soldiers 
thereof  shall  be  entitled  to  all  the  benefits  of  section  two  thousand  four 
hundred  and  eighteen  upon  proof  of  length  of  service  as  therein 
required. 

22  March,  1852,  c.  19,  s.  4,  v.  10,  p.  4. 

Sec.  2421.  No  person  shall  take  any  benefit  under  the  provisions  of 
the  three  preceding  sections,  if  he  has  received,  or  is  entitled  to  receive, 
any  military  land-bounty  under  any  act  of  Congress  passed  prior  to  the 
twenty-second  March,  eighteen  hundred  and  fifty- two. 

28  Sep.,  1850,  c.  85,  s.  1,  v.  9,  p.  520. 

Sec.  2422.  The  period  during  which  any  officer  or  soldier  remained 
in  captivity  with  the  enemy  shall  be  estimated  and  added  to  the  period 
of  his  actual  service,  and  the  person  so  retained  in  captivity  «hall  receive 
land  under  the  provisions  of  sections  twenty-four  hundred  and  eighteen 
and  twenty -four  hundred  and  twenty,  in  the  same  manner  that  he  would 
be  entitled  in  case  he  had  entered  the  service  for  the  whole  term  made 
up  by  the  addition  of  the  time  of  his  captivity,  and  had  served  during 
such  term. 

28  Sep.,  1850,  c.  85,  8.  2,  v.  9,  p.  520. 

Sec.  2423.  Every  person  for  whom  provision  is  made  by  sections 
twenty-four  hundred  and  eighteen  and  twenty -four  hundred  and  twenty, 
.shall  receive  a  warrant  from  the  Department  of  the  Interior  for  the 
quantity  of  land  to  which  he  is  entitled ;  and,  upon  the  return  of  such 
warrant,  with  evidence  of  the  location  thereof  having  been  legally  made 
.  to  the  General  Land-Office,  a  patent  shall  be  issued  therefor. 
28  Sep.,  1850,  c.  85,  s.  3,  v.  9,  p.  520. 

Sec.  2424.  In  the  event  of  the  death  of  any  person,  for  whom  provision 
is  made  by  sections  twenty-four  hundred  and  eighteen  and  twenty-four 
hundred  and  twenty,  and  who  did  not  receive  bounty-land  for  his  ser- 
vices, a  like  warrant  shall  issue  in  favor  of  his  widow,  who  shall  be 
entitled  to  one  hundred  and  sixty  acres  of  land  in  case  her  husband  was 
killed  in  battle ;  nor  shall  a  subsequent  marriage  impair  the  right  of  any 
widow  to  such  warrant,  if  she  be  a  widow  at  the  time  of  making  her 
application. 

28  Sept.,  1850,  c.  85,  s.  3,  v.  9,  p.  520. 

Sec.  2425.  Each  of  the  surviving  persons  specified  in  the  classes 
enumerated  in  the  following  section,  who  has  served  for  a  period  of  not 


56  REVISED  STATUTES.  [title  xxxii. 

less  than  fourteen  days,  in  any  of  the  wars  in  which  the  United  States 
have  been  engaged  since  the  year  seventeen  hundred  and  ninety, 
and  prior  to  the  third  day  of  March,  eighteen  hundred  and  fifty-five, 
shall  be  entitled  to  receive  a  warrant  from  the  Department  of  the  In- 
terior, for  one  hundred  and  sixty  acres  of  land ;  and,  where  any  person 
so  entitled  has,  prior  to  the  third  day  of  March,  eighteen  hundred  and 
fifty-five,  received  a  warrant  for  any  number  of  acres  less  than  one  hun- 
dred and  sixty,  he  shall  be  allowed  a  warrant  for  such  quantity  of  land 
only  as  will  make,  in  the  whole,  with  what  he  may  have  received  prior 
to  that  date,  one  hundred  and  sixty  acres. 

3  March,  1855,  c.  207,  ss.  1,  3,  v.  10,  pp.  701,  702. 

Sec.  2426.  The  classes  of  persons  embraced  as  beneficiaries  under 
the  preceding  section,  are  as  follows,  namely : 

First.  Commissioned  and  non  commissioned  officers,  musicians,  and 
privates,  whether  of  the  regulars,  volunteers,  rangers,  or  militia,  who 
were  regularly  mustered  into  the  service  of  the  United  States. 

Second.  Commissioned  and  non-commissioned  officers,  seaman,  ordi- 
nary seamen,  flotilla-men,  marines,  clerks,  and  landsmen  in  the  Navy. 

Third.  Militia,  volunteers  and  State  troops  of  any  State  or  Territory, 
called  into  military  service,  and  regularly  mustered  therein,  and  whose 
vices  have  been  paid  by  the  United  States. 

Fourth.  Wagon-masters  and  teamsters  who  have  been  employed 
under  the  direction  of  competent  authority,  in  time  of  war,  in  the  trans- 
portation of  military  stores  and  supplies. 

Fifth.  Officers  and  soldiers  of  the  revolutionary  war,  and  marines, 
seamen  and  other  persons  in  the  naval  service  of  the  United  States 
during  that  war. 

Sixth.  Chaplains  who  served  with  the  Army. 

Seventh.  Volunteers  who  served  with  the  armed  forces  of  the  United 
Htates  in  any  of  the  wars  mentioned,  subject  to  military  orders,  whether 
regularly  mustered  into  the  service  of  the  United  States  or  not. 

3  M«arch,  1855,  c.  207,  ss.  1,  8,  10,  v.  10,  p.  701.    14  May,  1856,  c.  26, 
ss.  4,  5,  v.  11,  pp.  8,  9. 

Seo.  .  2427  The  following  class  of  persons  are  included  as  bene- 
ficiaries under  section  twenty-four  hundred  and  twenty-five,  without 
regard  to  the  length  of  service  rendered. 

First.  Any  of  the  classes  of  persons  mentioned  in  section  twenty-four 
hundred  and  twenty-six  who  have  been  actually  engaged  in  any  battle 
in  any  of  the  wars  in  which  this  country  has  been  engaged  since  seven- 
teen hundred  and  ninety,  and  prior  to  March  third,  eighteen  hundred 
and  fifty- five. 

Second.  Those  volunteers  who  served  at  the  invasion  of  Plattsburgh, 
in  September,  eighteen  hundred  and  fourteen. 

Third.  The  volunteers  who  served  at  the  battle  of  King's  Mountain, 
in  the  revolutionary  war. 

Fourth.  The  volunteers  who  served  at  the  battle  of  Nickojack  against 
the  confederate  savages  of  the  South. 

Fifth.  The  volunteers  who  served  in  the  attack  on  Lewistown,  in 
Delaware,  by  the  British  fleet,  in  the  war  of  eighteen  hundred  and 
twelve. 

3  March,  1855,  c.  207,  ss.  3,  9, 11,  v.  10,  p.  702. 

Sec.  2428.  In  the  event  of  the  death  of  any  person  who  would  be 
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entitled  to  a  warrant,  as  provided  in  section  twenty-four  hundred  and 
twenty-five,  leaving  a  widow,  or,  if  no  widow,  a  minor  child,  such 
widow  or  such  minor  child  shall  receive  a  warrant  for  the  same  quan- 
tity of  land  that  the  decedent  would  be  entitled  to  receive,  if  living  on 
the  third  day  of  March,  eighteen  hundred  and  fifty -five. 

3  March,  1856,  c.  207,  s.  2,  v.  10,  p.  702. 

Seo.  2429.  A  subsequent  marriage  shall  not  impair  the  right  of  any 
.  widow,  under  the  preceding  section,  if  she  be  a  widow  at  the  time  of 
her  application. 

3  March,  1855,  c.  207,  s.  2,  v.  10,  p.  702. 

Sec.  2430.  Persons  within  the  age  of  twenty-one  years  on  the  third 
day  of  March,  eighteen  hundred  and  fifty-five,  shall  be  considered  minors 
within  the  intent  of  section  twenty-four  hundred  and  twenty-eight. 

3  March,  1855,  c.  207,  s.  2,  v.  10^  p.  702. 

2431.  Where  no  record  evidence  of  the  service  for  which  a  warrant 
is  claimed  exists,  parol  evidence  may  be  admitted  to  prove  the  service 
performed,  under  such  regulations  as  the  Commissioner  of  Pensions 
may  prescribe. 

3  March,  1865,  c.  207,  e.  3,  v.  10,  p.  702.    14  May,  1856,  c.  26,  s.  3,  v. 
11,  p.  8. 

Sec.  2432.  Where  certificate  or  a  warrant  for  bounty-land  for  any 
less  quantity  than  one  hundred  and  sixty  acres  has  been  issued  to  any 
officer  or  soldier,  or  to  the  widow  or  minor  child  of  any  officer  or  soldier, 
the  evidence  upon  which  such  certificate  or  warrant  was  issued  shall  be 
received  to  establish  the  service  of  such  officer  or  soldier  in  the  appli- 
cation of  himself,  or  of  his  widow  or  minor  child,  for  a  warrant  for  so  much 
land  as  may  be  required  to  make  up  the  full  sum  of  one  hundred  and 
sixty  acres,  to  which  he  may  be  entitled  under  the  preceding  section, 
on  proof  of  the  identity  of  such  officer  or  soldier,  or,  in  case  of  his  death, 
of  the  marriage  and  identity  of  his  widow,  or,  in  case  of  her  death,  of 
the  identity  of  his  minor  child.  But  if,  upon  a  review  of  such  evidence, 
the  Commissioner  of  Pensions  is  not  satisfied  that  the  former  warrant 
was  properly  granted,  he  may  require  additional  evidence,  as  well  of 
the  term  as  of  the  fact  of  service. 

14  May,  1856,  c.  26,  s.  1,  v.  11,  p,  8. 

Sec.  2433.  When  any  company,  battalion,  or  regiment,  in  an  organ- 
ized form,  marched  more  than  twenty  miles  to  the  place  where  they 
were  mustered  into  the  service  of  the  United  States,  or  were  discharged 
more  than  twenty  miles  from  the  place  where  such  company,  battalion, 
or  regiment  was  organized,  in  all  such  cases,  in  computing  the  length 
of  service  of  the  officers  and  soldiers  of  any  such  company,  battalion,  or 
regiment,  there  shall  be  allowed  one  day  for  every  twenty  miles  from 
the  place  where  the  company,  battalion,  or  regiment  was  organized  to 
the  place  where  the  same  was  mustered  into  the  service  of  the  United 
States,  and  one  day  for  every  twenty  miles  from  the  place  where  such 
company,  battalion,  or  regiment  was  discharged,  to  the  place  where  it 
was  organized,  and  from  whence  it  marched  to  enter  the  service,  pro- 
vided that  such  march  was  in  obedience  to  the  command  or  direction  of 
the  President,  or  some  general  officer  of  the  United  States,  commanding 
an  army  or  department,  or  the  chief  executive  officer  of  the  State  or 
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Territory  bj^  which  such  company,  battalion,  or  regiment  was  called 
into  service. 

14  May,  1856,  c.  26,  s.  7,  v.  11,  p.  9.    22  March,  1852,  c.  19,  s.  5,  v.  10, 
p.  4. 

Sec.  2434.  The  provisions  of  all  the  bounty-land  laws  shall  be  ex- 
tended to  Indians,  in  the  same  manner  and  to  the  same  extent  as  to 
white  persons. 

3  March,  1855,  c.  207,  s.  7,  v.  10,  p.  702. 

Sec.  2435.  Where  a  pension  has  been  granted  to  any  officer  or  sol- 
dier, the  evidence  upon  which  such  pension  was  granted  shall  be  re- 
ceived to  establish  the  service  of  such  officer  or  soldier  in  his  application 
for  bounty-land ;  and  upon  proof  of  his  identity  as  such  pensioner,  a 
warrant  may  be  issued  to  him  for  the  quantity  of  land  to  which  he  is 
entitled ;  and  in  case  of  the  death  of  such  pensioned  officer  or  soldier, 
his  widow  shall  be  entitled  to  a  warrant  for  the  same  quantity  of  land 
to  which  her  husband  would  have  been  entitled,  If  living,  upon  proof 
that  she  is  such  widow  ;  and  in  case  of  the  death  of  such  officer  or  sol- 
dier, leaving  a  minor  child  and  no  widow,  or  where  the  widow  may 
have  deceased  before  the  issuing  of  any  warrant,  such  minor  child  shall 
be  entitled  to  a  warrant  for  the  same  quantity  of  land  as  the  father 
would  have  been  entitled  to  receive  if  living,  upon  proof  of  the  decease 
of  father  and  mother.  But  if,  upon  a  review  of  such  evidence,  the 
Commissioner  of  Pensions  is  not  satisfied  that  the  pension  was  properly 
granted,  he  may  require  additional  evidence,  as  well  of  the  term  as 
of  the  fact  of  service. 

14  May,  1856,  c.  26,  s.  2,  v.  11.  p.  8. 

Sec.  'i436.  All  sales,  mortgages,  letters  of  attorney,  or  other  instru- 
ments of  writing,  going  to  affect  the  title  or  claim  to  any  warrant  issued, 
or  to  be  issued,  or  any  land  granted,  or  to  be  granted,  under  the  pre- 
ceding provisions  of  this  chapter,  made  or  executed  prior  to  the  issue 
of  such  warrant,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever ;  nor  shall  such  warrant,  or  the  land  obtained  thereby,  be 
in  anywise  affected  by,  or  charged  with,  or  subject  to,  the  payment  of 
any  debt  or  claim  incurred  by  any  officer  or  soldier,  prior  to  the  issuing 
of  the  patent. 

28  Sept.,  1850,  c.  85,  8.  4,  v.  9,  p.  521. 

Sec.  2437.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Laud-Office,  under  such  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  the  Interior,  to  cause  to  be  located,  free  of  expense,  any  warrant 
which  the  holder  may  transmit  to  the  General  Land-Office  for  that  pur- 
pose, in  such  State  or  land-district  as  the  holder  or  warrantee  may 
designate,  and  upon  good  farming- land,  so  far  as  the  same  can  be  ascer- 
tained from  the  maps,  plats,  and  field-notes  of  the  surveyor,  or  from  any 
other  information  in  the  possession  of  the  local  office,  and,  upon  the 
location  being  made,  the  Secretary  shall  cause  a  patent  to  be  transmitted 
to  such  warrantee  or  holder. 

28  Sept.,  1850,  c.  85,  s.  4,  v.  9,  p.  521. 

Seo.  2438.  No  person  who  has  been  in  the  military  service  of  the 
United  States  shall,  in  any  case,  receive  a  bounty-land  warrant  if  it 


TITLE  XXXII.]  REVISED  STATUTES.  59 

appears  by  the  muster-rolls  of  his  regiment  or  corps  that  he  deserted  or 
was  dishonorably  discharged  from  service. 

28  Sept.,  1850,  c.  85,  s.  1,  y.  9,  p.  520.    3  March,  1855,  c.  207,  s.  1,  v. 
10,  p.  701. 

Sec.  2439.  When  a  soldier  of  the  Regular  Army,  who  has  obtained  a 
military  land- warrant,  loses  the  same,  or  such  warrant  is  destroyed  by 
accident,  he  shall,  upon  proof  thereof  to  the  satisfaction  of  the  Secre- 
tary of  the  Interior,  be  entitled  to  a  patent  in  like  manner  as  if  the 
warrant  was  produced. 

27  April,  1816,  c.  127,  s.  1,  v.  3,  p.  317. 

Sec.  2440.  In  all  cases  of  discharge  from  the  military  service  of  the 
United  States  of  any  soldier  of  the  Regular  Army,  when  it  appears  to 
the  satisfaction  of  the  Secretary  of  War  that  a  certificate  of  faithful  ser- 
vices has  been  omitted  by  the  neglect  of  the  discharging  officer,  by  mis- 
construction of  the  law,  or  by  any  other  neglect  or  casualty,  such  omis- 
sion shall  not  prevent  the  issuing  of  the  warrant  and  patent  as  in  other 
cases.  And  when  it  is  proved  that  any  soldier  of  the  Regular  Army 
has  lost  his  discharge  and  certificate  of  faithful  service,  the  Secretary  of 
War  shall  cause  such  papers  to  be  furnished  such  soldier  as  will  entitle 
bim  to  his  land-warrant  and  patent,  provided  such  measure  is  justified 
by  the  time  of  his  enlistment,  the  period  of  service,  and  the  report  of 
some  officer  of  the  corps  to  which  he  was  attached. 

27  April,  1816,  c.  127,  8.  2,  v.  3,  p.  317. 

Sec.  2441.  Whenever  it  appears  that  any  certificate  or  warrant,  is- 
sued in  pursuance  of  any  law  granting  bounty-land,  has  been  lost  or  de- 
stroyed, whether  the  same  has  been  sold  and  assigned  by  the  warrantee 
or  not,  the  Secretary  of  the  Interior  is  required  to  cause  a  new  certifi- 
cate or  warrant  of  like  tenor  to  be  issued  in  lieu  thereof;  which  new 
certificate  or  warrant  may  be  assigned,  located,  and  paten.ted  in  like 
manner  as  other  certificates  or  warrants  for  bounty-land  are  now  author- 
ized by  law  to  be  assigned,  located,  and  patented ;  and  in  all  cases  where 
warrants  have  been,  or  may  be,  re-issued,  the  original  warrant,  in  whose- 
ever  hands  it  may  be,  shall  be  deemed  and  held  to  be  null  and  void,  and 
the  assignment  thereof,  if  any  there  be,  iraudulent ;  and  no  patent  shall 
ever  issue  for  any  land  located  therewith,  unless  such  presumption  of 
fraud  in  the  assignment  be  removed  by  due  proof  that  the  same  was 
executed  by  the  warrantee  in  good  faith  and  for  a  valuable  considera- 
tion. 

23  June,  1860,  c.  203,  s.  1,  v.  12,  p.  90. 

Seo.  2442.  The  Secretary  of  the  Interior  is  required  to  prescribe  such 
regulations  for  carrying  the  preceding  section  into  efl^ect  as  he  may  deem 
necessary  and  proper  in  order  to  protect  the  Government  against  im- 
position and  fraud  by  persons  claiming  the  benefit  thereof;  and  all 
laws  and  parts  of  laws  for  the  punishment  of  frauds  against  the  United 
States  are  made  applicable  to  frauds  under  that  section. 

23  June,  1860,  c.  203,  s.  2,  v.  12,  p.  91. 

Sec.  2443.  In  all  cases  where  an  officer  or  soldier  of  the  revolution- 
ary war,  or  a  soldier  of  the  war  of  eighteen  hundred  and  twelve,  was 
entitled  to  bounty-land,  has  died  before  obtaining  a  patent  for  the  land, 
and  where  application  is  made  by  a  part  only  of  the  heirs  of  such  de. 
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ceased  officer  or  soldier  for  such  bounty-laDd,  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  issue  the  patent  in  the  name  of  the  heirs  of 
such  deceased  officer  or  soldier,  without  specifying  each ;  and  the  patent 
so  issued  in  the  name  of  the  heirs,  generally,  shall  inure  to  the  benefit 
of  the  whole,  in  such  portions  as  they  are  severally  entitled  to  by  the 
laws  of  descent  in  the  State  or  Territory  where  the  officer  or  soldier  be- 
longed at  the  time  of  his  death. 

3  Mar.,  1843,  Res.  No.  7,  v.  5,  p.  650. 

Sec.  2444.  When  proof  has  been  or  hereafter  is  filed  in  the  Pension- 
Office,  during  the  life-time  of  a  claimant,  establishing,  to  the  satisfaction 
of  that  office,  his  right  to  a  warrant  for  military  services,  and  such 
warrant  has  not  been,  or  may  not  be,  issued  until  after  the  death  of  the 
claimant,  and  all  such  warrants  as  have  been  heretofore  issued  subse- 
quent to  the  death  of  the  claimant,  the  title  to  such  warrants  shall  vest 
in  his  widow,  if  there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs 
or  legatees  of  the  claimant ;  and  all  military  bounty-land  warrants  issued 
pursuant  to  law  shall  be  treated  as  personal  chattels,  and  may  be  con- 
veyed by  assignment  of  such  widow,  heirs,  or  legatees,  or  by  the  legal 
representatives  of  the  deceased  claimant,  for  the  use  of  such  heirs  or 
legatees  only. 

3  June,  1858,  c.  84,  s.  1,  v.  11,  p.  308. 

Seo.  2445.  The  legal  representatives  of  a  deceased  claimant  for  a 
bounty-land  warrant,  whose  olaim  was  filed  prior  to  his  death,  may  file 
the  proofs  necessary  to  perfect  such  claim. 
3  March,  1869,  c.  138,  v.  15,  p.  336. 

Seo.  2446.  Where  an  actual  settler  on  the  public  lands  has  sought,  or 
hereafter  attempts,  to  locate  the  land  settled  on  and  improved  by  him, 
with  a  military  bounty- land  warrant,  and  where,  from  any  cause,  an 
error  has  occurred  in  making  such  location,  he  is  authorized  to  relin- 
quish the  land  so  erroneously  located,  and  to  locate  such  warrant  upon 
the  land  so  settled  upon  and  improved  by  him,  if  the  same  then  be  va- 
cant, and  if  not,  upon  any  other  vacant  land,  on  making  proof  of  those 
facts  to  the  satisfaction  of  the  land -officers,  according  to  such  rules  and 
regulations  as  may  be  prescribed  by  the  Commissioner  of  the  General 
Land-Office,  and  subject  to  his  final  adjudication. 
3  March,  1853,  c.  147,  s.  1,  v.  10,  p.  256. 


TITLE  XXXII.J 


REVISED  STATUTES. 


61 


CHAPTER  ELEVEN. 


MISCELLANEOUS  PROVISIONS  RELATING  TO  THE 

PUBLIC  LANDS. 


8eo. 

2447.  Patents  to  issue  for  claims  here- 

tofore coniSrmed. 

2448.  Patents  issued  to  persons  who 

had  died  before  issue,  effect  of. 

2449.  Fee-simple  to  pass  in  all  grants 

of  land  to  States  and  Territo- 
ries. 

2450.  Cases  of  suspended  entries  of 

public  lands,  and  suspended 
pre-emption  land-claims. 
2461.  Adjudications     under     above, 
how  approved. 

2452.  Report  of  adjudications  under 

preceding  sections. 

2453.  Decisions  to  be  arranged  into 

classes. 

2454.  Patents  to  issue  for  lands  in 

the  first  class,  and  lands  in 
second  class  to  revert  to  the 
United  States. 

2455.  Commissioner    to    order   into 
market  lands  of  second  class. 

2456.  Patents  surrendered  and  new 

ones  issued  in  certain  cases. 

2457.  Extent  of  foregoing  provisions. 

2458.  Live-oak  and  red-cedar  lands. 

2459.  Selection  of  live-oak  and  red- 

cedar  tracts. 

2460.  Protection  of  live-oak  and  red- 

cedar  timber. 

2461.  Cutting  or  destruction  of  live- 

oak  or  red-cedar,  penalty. 

2462.  Vessels  employed' m  carrrying 

SLway  live-oak  and  red-cedar, 
forfeiture  of. 

2463.  Clearance  of  vessels  laden  with 

live-oak,  prosecution  of  de- 
predators. 

2464.  Growth  of  timber  on    public 

lands. 

2465.  Mode  of  application  for  benefit 

of  preceaing  section. 

2466.  Certificate  or  patent  to  issue 

after  ten  years. 

2467.  Efiect  of  an  abandonment  or 

failure  to  cultivate. 


See. 
2468. 

2469. 

2470. 

2471. 


2472. 


2473. 


2474. 

2475. 

2476. 
2477. 
2478. 

2479. 


2480. 


2481. 
2482. 


Land  in  cultivation  for  timber 
not  liable  to  be  taken  for 
debt. 

Copies  of  records,  &c.,  to  be 
certified. 

Exemplifications  valid  without 
names  of  officers  signing  and 
countersigning. 

The  false  making,  altering,  <&c., 
of  any  instrument  in  writing, 
&c.,  concerning  lands,  &c.,  in 
California,  penalty. 

Falsely  dating  any  evidence  of 
title  under  Mexican  authority, 
&c.f  to  lands  in  California, 
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Sec. 

2483.  Patents    to    issue  for  swamp- 

lands to  purchasers  and  loca- 
tors, prior  to  issuing  of  patents 
to  States,  &c. 

2484.  Selection  of  swamp  and  over- 

flowed lands  confirmed. 

2485.  Certain  lands  selected  by  Cal- 

ifornia confirmed  to  that 
State. 


Sec. 

2487.  Where  selections  are  upon  lands 

surveyed  only    by  State    au- 
thority. 

2488.  Swamp  and  overflowed   lands 

to  be  certified  to  State  within 
one  vear,  in  certain  cases. 

2489.  List  of  lands  selected  to  be  sent 

to  (xeneral  Land-Olfice. 

2490.  Act  of  1850,  c.  84,  v.  0,  p.  519, 


2486.  Where  selections  are  on  lands  extended   to  Minnesota  and 

already  surveyed.  Oregon. 

Seo.  2447.  In  case  of  any  claim  to  land  in  any  State  or  Territory 
which  has  heretofore  been  confirmed  by  law,  and  in  which  no  provision 
is  made  by  the  confirmatory  statute  for  the  issue  of  a  patent,  it  may  be 
lawful,  where  surveys  for  the  land  have  been  or  may  hereafter  be  made, 
to  issue  patents  for  the  claims  so  confirmed,  upon  the  presentation  to 
the  Commissioner  of  the  General  Land-Ofl&ce  of  plats  of  survey  thereof, 
duly  approved  by  the  surveyor-general  of  any  State  or  Territory,  if  the 
same  be  found  correct  by  the  Commissioner.  But  such  patents  shall 
only  operate  as  a  relinquishment  of  title  on  the  part  of  the  United 
States,  and  shall  in  no  manner  interfere  with  any  valid  adverse  right  to 
the  same  land ;  nor  be  construed  to  preclude  a  legal  investigation  and 
decision  by  the  proper  judicial  tribunal  between  adverse  claimants  to  the 
same  land. 

22  Dec,  1854,  c.  10,  v.  10,  p.  599. 

Seo.  2448.  Where  patents  for  public  lands  have  been  or  may  be  is- 
sued, in  pursuance  of  any  law  of  the  United  States,  to  a  person  who 
had  died,  or  who  hereafter  dies,  before  the  date  of  such  patent,  the  title 
to  the  land  designated  therein  shall  inure  to  and  become  vested  in  the 
heirs,  devisees,  or  assignees  of  such  deceased  patentee  as  if  the  patent 
had  issued  to  the  deceased  person  during  life. 
20  May,  1836,  c.  76,  v.  5,  p.  31. 

Sec.  2449.  Where  lands  have  been  or  may  hereafter  be  granted  by 
any  law  of  Congress  to  any  one  of  the  several  States  and  Territories, 
and  where  such  law  does  not  convey  the  fee-simple  title  of  the  lands,  or 
require  patents  to  be  issued  therefor,  the  list  of  such  lands  which  have 
been  or  may  hereafter  be  certified  by  the  Commissioner  of  the  General 
Land-Office,  under  the  seal  of  his  office,  either  as  originals  or  copies  of 
the  originals  or  records  shall  be  regarded  as  conveying  the  fee-simple 
of  all  the  lands  embraced  in  such  lists  that  are  of  the  character  con- 
templated by  such  act  of  Congress,  and  intended  to  be  granted  thereby; 
but  where  lands  embraced  in  such  lists  are  not  of  the  character  em- 
braced by  such  acts  of  Congress,  and  are  not  intended  to  be  granted 
thereby,  the  lists,  so  far  as  these  lands  are  concerned,  shall  be  perfectly 
null  and  void,  and  no  right,  title,  claim,  or  interest  shall  be  conveyed 
thereby. 

3  Aug.,  1854,  c.  201,  v.  10,  p.  346. 

Seo.  2450.  The  Commissioner  of  the  General  Land-Office  is  author- 
ized to  decide  upon  principles  of  equity  and  justice,  as  recognized  in 
courts  of  equity,  and  in  accordance  with  regulations  to  be  settled  by 
the  Secretary  of  the  Treasury,  the  Attorney- General,  and  the  Commis- 
sioner, conjointly,  consistently  with  such  principles,  all  cases  of  sua* 
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pended  entries  of  public  lands  and  of  suspended  pre-emption  land- 
clainis,  and  to  adjudge  in  what  cases  patents  shall  issue  upon  the  same. 

26  June,  1856,  e.  47,  v.  11,  p.  22.    3  August,  1846,  c.  78,  s.  1,  v.  9,  p. 
51.    3  March,  1853,  c.  152,  s.  1,  v.  10,  p.  258. 

Sko.  2451.  Every  such  adjudication  shall  be  approved  by  the  Secre- 
tary of  the  Treasury  and  the  Attorney-General,  acting  as  a  board;  and 
shall  pperate  only  to  divest  the  United  States  of  the  title  of  the  lands 
embraced  thereby,  without  prejudice  to  the  rights  of  conflicting  claimants 
3  Aug.,  1846,  c.  78,  s.  1,  v.  9,  p.  51. 

Sec.  2452.  The  Commissioner  is  directed  to  report  to  Congress  at  the 
first  session  after  any  such  adjudications  have  been  made  a  list  of  the 
same  under  the  classes  prescribed  by  law,  with  a  statement  Of  the  prin- 
ciples upon  which  each  class  was  determined. 
3  Aug.,  1846,  c.  78,  s.  2,  v.  9,  p.  51. 

Sec.  2453.  The  Commissioner  shall  arrange  his  decisions  into  two 
classes;  the  first  class  to  embrace  all  such  cases  of  equity  as  may  be 
finally  confirmed  by  the  board,  and  the  second  class  to  embrace  all  such 
cases  as  the  board  reject  and  decide  to  be  invalid. 
3  Aug.,  1846,  c.  78,  s.  3,  v.  9,  p.  51. 

Sec.  2454.  For  all  lands  covered  by  claims  which  are  placed  in  the 
first  class,  patents  shall  issue  to  the  claimants ;  and  all  lands  embraced 
by  claims  placed  in  the  second  class  shall  ipso  facto  revert  to,  and  become 
part  of,  the  public  domain. 

3  Aug.,  1846,  c.  78,  s.  4,  v.  9,  p.  51. 

Sec.  2455.  It  may  be  lawful  for  the  Commissioner  of  the  General 
Land-Office  to  order  into  market,  after  due  notice,  without  the  formality 
and  expense  of  a  proclamation  of  the  President,  all  lands  of  the  second 
class,  though  heretofore  unproclaimed  and  unoffered,  and  such  other 
isolated  or  disconnected  tracts  or  parcels  of  unoffered  lands  which,  in 
his  judgment,  it  would  be  proper  to  expose  to  sale  in  like  manner.  But 
public  notice  of  at  least  thirty  days  shall  be  given  by  the  land-officers 
of  the  district  in  which  such  lands  may  be  situated,  pursuant  to  the 
directions  of  the  Commissioner.        <  • 

3  Aug.,  1846,  c.  78,  s.  5,  v,  9,  p.  51. 

Sec.  2456.  Where  patents  have  been  already  issued  on  entries  which 
are  confirmed  by  the  officers  who  are  constituted  the  board  of  adjudica- 
tion, the  Commissioner  of  the  General  Land-Office,  upon  the  canceling 
of  the  outstanding  patent,  is  authorized  to  issue  a  new  patent,  on  such 
confirmation,  to  the  person  who  made  the  entry,  his  heirs  or  assigns. 
3  March,  1853,  c.  152,  s.  2,  v.  10,  p.  258. 

Sec.  2457.  The  preceding  provisions  from  section  twenty-four  hundred 
and  fifty  to  section  twenty-four  hundred  and  fifty-six,  inclusive,  shall 
be  applicable  to  all  cases  of  suspended  entries  and  locations,  which 
have  arisen  in  the  General  Land-Office  since  the  twenty-sixth  day  of 
June,  eighteen  hundred  and  fifty-six,  as  well  as  to  all  cases  of  a  similar 
kind  which  may  hereafter  occur,  embracing  as  well  locations  under 
bounty-land  warrants  as  ordinary  entries  or  sales,  including  homestead 
entries  and  pre-emption  locations  or  cases;  where  the  law  has  been  sub- 
tantially  complied  with,  and  the  error  or  informality  arose  from  igno- 
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ranee,  accident,  or  mistake  which  is  satisfactorily  explained ;  and  where 
the  rights  of  no  other  claimant  or  pre-eraptor  are  prejudiced,  or  where 
there  is  no  adverse  claim. 

26  June,  1856,  c.  47,  v.  11,  p.  22. 

Sec.  2458.  The  Secretary  of  the  Navy  is  authorized,  under  the  direc- 
tion of  the  President,  to  cause  such  vacant  and  unappropriated  lands  of 
the  United  States  as  produce  the  live-oak  and  red-cedar  timbers  to  be 
explored,  and  selectiou  to  be  made  of  such  tracts  or  portions  thereof, 
where  the  principal  growth  is  of  either  of  such  timbers,  as  in  his  judg- 
ment may  be  necessary  to  furnish  for  the  Navy  a  sufficient  supply  of 
the  same. 

1  March,  1817,  c.  22,  s.  1,  v.  3,  p.  347.    15  May,  1820,  c.  136,  v.  3,  p. 
607.    3  March,  1827,  c.  94,  s.  3,  v.  4,  p.  242. 

Seo.  2459.  The  President  is  authorized  to  appoint  surveyors  of  public 
lands,  who  shall  perform  the  duties  prescribed  in  the  preceding  section, 
and  report  to  him  the  tracts  by  them  selected,  with  the  boundaries 
ascertained  and  accurately  designated  by  actual  survey  t)r  water-courses ; 
and  the  tracts  of  land  thus  selected  with  the  approbation  of  the  Presi- 
dent shall  be  reserved,  unless  otherwise  directed  by  law,  from  any  future 
sale  of  the  public  lands,  and  be  appropriated  to  the  sole  purpose  of  sup- 
plying timber  for  the  Navy  of  the  United  States ;  but  nothing  in  this 
section  contained  shall  be  construed  to  prejudice  the  prior  rights  of  any 
person  claiming  lands,  which  may  be  reserved  in  the  manner  herein 
provided. 

1  March,  1817,  c.  22,  8. 1,  v.  3,  p.  347. 

Seo.  2460.  The  President  is  authorized  to  employ  so  much  of  the 
land  and  naval  forces  of  the  United  States  as  may  be  necessary  effectu- 
ally to  prevent  the  felling,  cutting  down,  or  other  destruction  of  the 
timber  of  the  United  States  in  Florida,  and  to  prevent  the  transporta- 
tion or  carrying  away  any  such  timber  as  may  be  already  felled  or  cut 
down ;  and  to  take  such  other  and  further  measures  as  may  be  deemed 
advisable  for  the  preservation  of  the  timber  of  the  United  States  in 
Florida. 

23  Feb.,  1822,  c.  9,  v.  3,  p.  651. 

Seo.  2461.  If  any  person  shall  cut,  or  cause  or  procure  to  be  cut,  or 
aid,  assist,  or  be  employed  in  cutting,  or  shall  wantonly  destroy,  or 
cause  or  procure  to  be  wantonly  destroyed,  or  aid,  assist,  or  be  employed 
in  wantonly  destroying  any  live-oak  or  red-cedar  trees,  or  other  timber 
standing,  growing,  or  being  on  any  lands  of  the  United  States,  which, 
in  pursuance  of  any  law  passed,  or  hereafter  to  be  passed,  have  been 
reserved  or  purchased  for  the  use  of  the  United  States,  for  supplying  or 
furnishing  therefrom  timber  for  the  Navy  of  the  United  States ;  or  if 
any  person  shall  remove,  or  cause  or  procure  to  be  removed,  or  aid,  or 
assist,  or  be  employed  in  removing  from  any  such  lands  which  have 
been  reserved  or  purchased,  any  live-oak  or  red-cedar  trees,  or  other 
timber,  unless  duly  authorized  so  to  do,  by  order,  in  writing,  of  a  com- 
petent officer,  and  for  the  use  of  the  Navy  of  the  United  States ;  or  if 
any  person  shall  cut,  or  cause  or  procure  to  be  cut,  or  aid,  or  assist,  or 
be  employed  in  cutting  any  live-oak  or  red-cedar  trees,  or  other  timber 
on,  or  shall  remove,  or  cause  or  procure  to  be  removed,  or  aid,  or  assist, 
or  be  employed  in  removing  any  live-oak  or  red-cedar  trees  or  other 


TITLE  XXXII.]  REVISED  STATUTES.  65 

timber,  from  any  other  lands  of  the  United  States,  acquired,  or  hereafter 
to  be  acquired,  with  intent  to  export,  dispose  of,  use,  or  employ  the 
same  in  any  manner  whatsoever,  other  than  for  the  use  of  the  Navy  of 
the  United  States ;  every  such  person  shall  pay  a  fine  not  less  than  triple 
the  value  of  the  trees  or  timber  so  cut,  destroyed,  or  removed,  and  shall 
be  imprisoned  not  exceeding  twelve  months.  [See  |  4751.] 
2  March,  1831,  c.  66,  s.  1,  v.  4,  p.  472. 

Sec.  2462.  If  the  master,  owner,  or  consignee  of  any  vessel  shall 
knowingly  take  on  board  any  timber  cut  on  lands  which  have  been 
reserved  or  purchased  as  in  the  preceding  section  prescribed,  without 
proper  authority,  and  for  the  use  of  the  Navy  of  the  United  States ;  or 
shall  take  on  board  any  live-oak  or  red-cedar  timber  cut  on  any  other 
lands  of  the  United  States,  with  intent  to  transport  the  same  to  any 
port  or  place  within  the  United  States,  or  to  export  the  same  to  any 
foreign  country,  the  vessel  on  board  of  which  the  same  shall  be  taken, 
transported,  or  seized,  shall,  with  her  tackle,  apparel,  and  furniture,  be 
wholly  forfeited  to  the  United  States,  and  the  captain  or  master  of  such 
vessel  wherein  the  same  was  exported  to  any  foreign  country  against 
the  provisions  of  this  section  shall  forfeit  and  pay  to  the  United  States 
a  sum  not  exceeding  one  thousand  dollars,     [^ee  i  4751.] 

2  March,  1831,  c.  66,  s.  2,  v.  4,  p.  472. 

Seo.  2463.  It  shall  be  the  duty  of  all  collectors  of  the  customs  within 
the  States  of  Alabama,  Mississippi,  Louisiana,  and  Florida,  before  allow- 
ing a  clearance  to  any  vessel  laden  in  whole  or  in  part  witt  live-oak 
timber,  to  ascertain  satisfactorily  that  such  timber  was  cut  from  private 
lands,  or,  if  from  public  ones,  by  consent  of  the  Navy  Department.  And 
it  is  also  made  the  duty  of  all  officers  of  the  customs,  and  of  the  land 
officers  within  those  States,  to  cause  prosecutions  to  be  seasonably  in- 
stituted against  all  p^sons  known  to  be  guilty  of  depredations  on,  or 
injuries  to,  the  live-oak  growing  on  the  public  lands.  [See  U  4205,  4751.] 

2  March,  1833,  c.  67,  s.  3,  v.  4,  p.  647. 

Sec.  2464.  Every  person  who  plants,  protects,  and  keeps  in  a  healthy 
growing  condition  for  ten  years  forty  acres  of  timber,  the  trees  thereon 
not  being  more  than  twelve  feet  apart  each  way,  on  any  quarter-section 
of  any  of  the  public  lands,  shall  be  entitled  to  a  patent  for  the  whole  of 
such  quarter-section  at  the  expiration  of  the  ten  years,  on  making  proof 
of  such  fact  by  not  less  than  two'icredible  witnesses :  Promded,  That 
only  one  quarter  in  any  section  shall  be  thus  granted. 

3  March,  1873,  c.  277,  s.  1.  v,  17.  pp.  605,  606. 

Sec.  2465.  Every  person  applying  for  the  benefit  of  the  preceding 
section  shall,  upon  application  to  the  register  of  the  land-office  in  which 
he  is  about  to  make  such  entry,  make  affidavit  before  the  register  or 
receiver  that  such  entry  is  made  for  the  cultivation  of  timber,  and  upon 
filing  his  affidavit  with  the  register  and  receiver,  and  on  payment  of  ten 
dollars,  he  shall  thereupon  be  permitted  to  enter  the  quantity  of  land 
specified. 

3  March,  1873,  c.  277,  s.  2,  v.  17,  p.  606. 

Sec.  2466.  No  certificate  shall  be  given  or  patent  issue  therefor  until 
the  expiration  of  at  least  ten  years  from  the  date  of  such  entry ;  and  if 
at  the  expiration  of  such  time,  or  at  any  time  within  three  years  there- 
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after,  the  person  making  such  entry,  or,  if  he  be  dead,  his  heirs  or  legal 
representatives,  shall  prove  by  two  credible  witnesses  that  he  has  planted 
and  for  not  less  than  ten  years  has  cultivated  and  protected  such  quan- 
tity and  character  of  timber,  he  shall  receive  the  patent  for  such  quarter- 
section  of  land. 

Sec.  2467.  If  at  any  time  after  the  filing  of  such  affidavit,  and  prior 
to  the  issuing  of  the  patent  for  the  land,  it  is  proved,  after  due  notice 
10  the  party  making  such  entry  and  claiming  to  cultivate  such  timber, 
to  the  satisfaction  of  the  register  of  the  land-office,  that  such  person 
has  abandoned  or  failed  to  cultivate,  protect,  and  keep  in  good  condi- 
tion such  timber,  then,  and  in  that  event,  the  land  shall  revert  to  the 
United  States. 

Sec.  2468.  No  land  acquired  under  the  provisions  of  the  four  preced- 
ing sections  shall,  in  any  event,  become  liable  to  the  satisfaction  of  any 
debt  or  debts  contracted  prior  to  the  issuing  of  a  patent  therefor. 

Sec.  2469.  The  Commissioner  of  the  General  Land-Office  shall  cause 
to  be  prepared,  and  shall  certify,  under  the  seal  of  the  office,  such  copies 
of  records,  books,  and  papers  on  file  in  his  office,  as  may  be  applied  for, 
to  be  used  in  evideuce  in  courts  of  justice. 
4  July,  1836,  c.  352,  s.  7,  v.  5,  p.  111. 

Sec.  2470.  Literal  exemplifications  of  any  records  which  have  been 
or  may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  of 
the  same  validity  in  all  proceedings,  whether  at  law  or  in  equity, 
wherein  such  exemplifications  are  adduced  in  evidence,  as  if  the  names 
of  the  officers  signing  and  countersigning  the  same  had  been  fully  in- 
serted in  such  record. 

3  March,  1843,  c.  95,  s.  1,  v.  5,  p.  627. 

Sec.  2471.  Every  person  who  falsely  makes,  alters,  forges,  or  coun- 
terfeits, or  causes  or  procures  to  be  falsely  made,  altered,  forged,  or 
counterfeited ;  or  willingly  aids  and  assists  in  the  false  making,  altering, 
forging,  or  counterfeiting  any  petition,  certificate,  order,  report,  decree, 
concession,  denouncement,  deed,  patent,  confirmation,  diseno,  map,  ex- 
pediente  or  part  of  an  expediente,  or  any  title-paper,  or  evidence  of 
right,  title,  or  claim  to  lands,  mines,  or  minerals  in  California,  or  any 
instrument  of  writing  whatever  in  relation  to  lands  or  mines  or  minerals 
in  the  State  of  California,  for  the  purpose  of  setting  up  or  establishing 
against  the  United  States  any  claim,  right,  or  title  to  lands,  mines,  or 
minerals  within  the  State  of  California,  or  for  the  purpose  of  enabling 
any  person  to  set  up  or  establish  any  such  claim ;  and  every  person, 
who,  for  such  purpose,  utters  or  publishes  as  true  and  genuine  any  such 
false,  forged,  altered,  or  counterfeited  petition,  certificate,  order,  report, 
decree,  concession,  denouncement,  deed,  patent,  confirmation,  diseno, 
map,  expediente  or  part  of  an  expediente,  title-paper,  evidence  of  right, 
title,  or  claim  to  lands  or  mines  or  minerals  in  the  State  of  California, 
or  any  instrument  of  writing  whatever  in  relation  to  lands  or  mines  or 
minerals  in  the  State  of  California,  shall  be  punishable  by  imprisonment 
at  hard  labor  not  less  than  three  years  and  not  more  than  ten  years,  and 
by  a  fine  of  not  more  than  ten  thousand  dollars.  [See  U  5411,  5412.] 
18  May,  1858,  c.  40,  s.  1,  v.  11,  p.  290. 

Sec.  2472.  Every  person  who  makes,  or  causes  or  procures  to  be 
made,  or  willingly  aids  and  assists  in  making  any  falsely  dated  petition, 
certificate,  order,  report,  decree,  concession,  denouncement,  deed,  patent^ 
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eonfirmation,  diseno,  map,  expediente  or  part  of  an  expediente,  or  any 
title-paper,  or  written  evidence  of  right,  title,  or  claim,  under  Mexican 
authority,  to  any  lands,  mines,  or  minerals  in  the  State  of  California,  or 
any  instrument  of  writing  in  relation  to  lands  or  mines  or  minerals  in 
the  State  of  California,  having  a  false  date,  or  falsely  purporting  to  be 
made  by  any  Mexican  officer  or  authority  prior  to  the  seventh  day  of 
July,  eighteen  hundred  and  forty-six,  for  the  purpose  of  setting  up  or 
establishing  any  claim  against  the  United  States  to  lands  or  mines  or 
minerals  within  the  State  of  California,  or  of  enabling  any  person  to 
set  up  or  establish  any  such  claim ;  and  every  person  who  signs  his 
name  as  governor,  secretary,  or  other  public  officer  acting  under  Mexican 
authority,  to  any  instrument  of  writing  falsely  purporting  to  be  a  grant, 
concession,  or  denouncement  under  Mexican  authority,  and  during  its 
existence  in  California,  of  lands,  mines,  or  minerals,  or  falsely  purport- 
ing to  be  an  informe,  report,  record,  confirmation,  or  other  proceeding 
on  an  application  for  a  grant,  concession,  or  denouncement  under  Mexi- 
can authority,  during  its  existence  in  California,  of  lands,  mines,  or 
minerals,  shall  be  punishable  as  prescribed  in  the  preceding  section. 

18  May,  1858,  c.  40,  s.  2,  v.  11,  p.  291. 

Sec.  2473.  Every  person  who,  for  the  purpose  of  setting  up  or  estab- 
lishing any  claim  against  the  United  States  to  lands,  mines,  or  minerals 
within  the  State  of  California,  presents,  or  causes  or  procures  to  be 
presented,  before  any  court,  judge,  commission,  or  commissioner,  or 
other  officer  of  the  United  States,  any  false,  forged,  altered,  or  counter- 
feited petition,  certificate,  order,  report,  decree,  concession,  denounce- 
ment, deed,  patent,  diseno,  map,  expediehte  or  part  of  an  expediente, 
title-paper,  or  written  evidence  of  right,  title,  or  claim  to  lands,  min- 
erals or  mines  in  the  State  of  California,  knowing  the  same  to  be  false, 
forged,  altered,  or  counterfeited,  or  any  falsely  dated  petition,  certificate, 
order,  report,  decree,  concession,  denouncement,  deed,  patent,  confirma- 
tion, diseno,  map,  expediente  or  part  of  an  expediente,  title-paper,  or 
written  evidence  of  right,  title,  or  claim  to  lands,  mines,  or  minerals  in 
California,  knowing  the  same  to  be  falsely  dated ;  and  every  person 
who  prosecutes  in  any  court  of  the  United  States,  by  appeal  or  other- 
wise, any  claim  against  the  United  States  for  lands,  mines,  or  minerals 
in  California,  which  claim  is  founded  upon,  or  evidenced  by,  any  peti- 
tion, certificate,  order,  report,  decree,  concession,  denouncement,  deed, 
patent,  confirmation,  diseno,  map,  expediente  or  part  of  an  expediente, 
title-paper,  or  written  evidence  of  right,  title,  or  claim,  which  has  been 
forged,  altered,  counterfeited,  or  falsely  dated,  knowing  the  same  to  be 
forged,  altered,  counterfeited,  or  falsely  dated,  shall  be  punishable  as 
prescribed  in  section  twenty-four  hundred  and  seventy-one. 
18  May,  1858,  c.  40,  s.  3,  v.  11,  p.  291. 

Sbo.  2474.  The  tract  of  laud  in  the  Territories  of  Montana  and  Wy- 
oming, lying  near  the  head-waters  of  the  Yellowstone  River,  and  de- 
scribed as  follows,  to  wit,  commencing  at  the  junction  of  Gardiner's 
River  with  the  Yellowstone  River,  and  running  east  to  the  meridian 
passing  ten  miles  to  the  eastward  of  the  most  eastern  point  of  Yellow- 
stone Lake ;  thence  south  along  said  meridian  to  the  parallel  of  latitude 
passing  ten  miles  south  of  the  most  southern  point  of  Yellowstone  Lake ; 
thence  west  along  said  parallel  to  the  meridian  passing  fifteen  miles 
west  of  the  most  western  point  of  Madison  Lak» ;  thence  north  along 
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said  meridian  to  the  latitude  of  the  junction  of  the  Yellowstone  and 
Gardiner's  Rivers ;  thence  east  to  the  place  of  beginning,  is  reserved 
and  withdrawn  from  settlement,  occupancy,  or  sale  under  the  laws  of 
the  United  States,  and  dedicated  and  set  apart  as  a  public  park  or  pleas- 
uring-ground  for  the  benefit  and  enjoyment  of  the  people  ;  and  all  per- 
sons who  locate,  or  settle  upon,  or  occupy  any  part  of  the  land  thus  set 
apart  as  a  public  park,  except  as  provided  in  the  following  section,  shall 
be  considered  trespassers  and  removed  therefrom. 
1  March,  1872,  c.  24,  8. 1,  v.  17,  p.  32. 

Sec.  2475.  Such  public  park  shall  be  under  the  exclusive  control  of 
the  Secretary  of  the  Interior,  whose  duty  it  shall  be,  as  soon  as  practi- 
cable, to  make  and  publish  such  regulations  as  he  may  deem  necessary 
or  proper  for  the  care  and  management  of  the  same.  Such  regulations 
shall  provide  for  the  preservation,  from  injury  or  spoliation,  of  all  tim- 
ber, mineral  deposits,  natural  curiosities,  or  wonders,  within  the  park, 
and  their  retention  in  their  natural  condition.  The  Secretary  may,  in 
his  discretion,  grant  leases  for  building  purposes  for  terms  not  exceed- 
ing ten  years,  of  small  parcels  of  ground,  at  such  places  in  the  park  as 
may  require  the  erection  of  buildings  for  the  accommodation  of  visitors ; 
all  of  the  proceeds  of  such  leases,  and  all  other  revenues  that  may  be 
derived  from  any  source  connected  with  the  park,  to  be  expended  under 
his  direction  in  the  management  of  the  same,  and  the  construction  of 
roads  and  bridle-paths  therein.  He  shall  provide  against  the  wanton 
destruction  of  the  fish  and  game  found  within  the  park,  and  against 
their  capture  or  destruction  for  the  purposes  of  merchandise  or  profit. 
He  shall  also  cause  all  persons  trespassing  upon  the  same  to  be  removed 
therefrom,  and  generally  is  authorized  to  take  all  such  measures  as  may 
be  necessary  or  proper  to  fully  carry  out  the  objects  and  purposes  of 
this  section. 

Seo.  2476.  All  navigable  rivers,  within  the  territory  occupied  by  the 

public  lands,  shall  remain  and  be  deemed  public  highways ;  and,  in  all 

cases  where  the  opposite  banks  of  any  streams  not  navigable  belong  to 

different  persons,  the  stream  and  the  bed  thereof  shall  become  common 

to  both. 

18  May,  1796,  c.  29,  8.  9,  v.  1,  p.  468.    3  March,  1803,  c.  27,  s.  17,  v. 
2.  p.  235. 

Sec.  2477.  The  right  of  way  for  the  construction  of  highways  over 
public  lands,  not  reserved  for  public  uses,  is  hereby  granted. 
26  July,  1866,  c.  262,  8.  8,  v.  14,  p.  253. 

Seg.  2478.  The  Commissioner  of  the  General  Land-Office,  under  the 
direction  of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regulations,  every  part  of  the  pro- 
visions of  this  Title  not  otherwise  specially  provided  for. 

Sec.  2479.  To  enable  the  several  States  (but  not  including  the  States 
of  Kansas,  Nebraska,  and  Nevada)  to  construct  the  necessary  levees 
and  drains,  to  reclaim  the  swamp  and  overflowed  lands  therein — ^the 
whole  of  the  swamp  and  overflowed  lands,  made  unfit  thereby  for  cul- 
tivation, and  remaining  unsold  on  or  after  the  twenty -eighth  day.  of  Sep- 
tember, A.  D.  eighteen  hundred  and  fifty,  are  granted  and  belong  to 
the  several  States  respectively,  in  which  said  lands  are  situated :  Pro- 
vided^ however,  That  said  grant  of  swamp  and  overflowed  lands,  as  to 
the  State  of  California,  Minnesota,  and  Oregon,  is  subject  to  the  limi- 
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tatioDS,  restrictioDS  and  conditions  hereinafter  named  and  specified,  as 
applicable  to  said  three  last-named  States  respectively. 

28  Sep.,  1850,  c.  84.  ss.  1,  4,  v.  9,  p.  520.    12  March,  1860,  c  5,  s.  1, 
V.  12,  p.  3. 

Seo.  2480.  It  shall  be  the  duty  of  the  Secretary  of  the  Interior,  to 
make  accurate  lists  and  plats  of  all  such  lands,  and  transmit  the  same  to 
the  governors  of  the  several  States  in  which  such  lands  may  lie,  and  at 
the  request  of  the  governor  of  any  State  in  which  said  swamp  and  over- 
flowed lands  may  be,  to  cause  patents  to  be  issued  to  said  State  therefor, 
conveying  to  said  State  the  fee-simple  of  said  land. 

The  proceeds  of  said  lands,  whether  from  sale  or  by  direct  appropria- 
tion in  kind,  shall  be  applied  exclusively,  as  far  as  necessary,  to  the  re- 
claiming said  lands,  by  means  of  levees  and  drains. 
28  Sept.,  1850,  c.  84,  s.  2,  v.  9,  p.  519. 

Sec.  2481.  In  making  out  lists  and  plats  of  the  lands  aforesaid  all 
legal  subdivisions,  the  greater  part  whereof  is  wet  and  unfit  for  cultiva- 
tion, shall  be  included  in  said  lists  and  plats,  but  when  the  -greater  part 
of  a  subdivision  is  not  of  that  character,  the  whole  of  it  shall  be  ex- 
cluded therefrom. 

Ibid.,  8.  3,  p.  519. 

Seo.  2482.  Upon  proof  by  the  authorized  agent  of  the  State,  before 
the  Commissioner  of  the  General  Land-Office,  that  any  of  the  lands, 
purchased  by  any  person  from  the  United  States,  prior  to  March  2d,  1855, 
were  "  swamp  lands,"  within  the  true  intent  and  meaning  of  the  act 
titled  "  An  act  to  enable  the  State  of  Arkansas  and  other  States  to  re- 
claim the  swamp  lands  within  their  limits,"  approved  September  twenty- 
eight,  eighteen  hundred  and  fifty,  the  purchase- money  shall  be  paid  over 
to  the  State  wherein  said  land  is  situate ;  and  when  the  lands  have  been 
located  by  warrant  or  scrip,  the  said  State  shall  be  authorized  to  locate 
a  like  quantity  of  auy  of  the  public  lands  subject  to  entry,  at  one  dollar 
and  twenty-five  cents  per  acre,  or  less,  and  patents  shall  issue  therefor. 
The  decision  of  the  Commissioner  of  the  General  Land-Office  shall  be 
first  approved  by  the  Secretary  of  the  Interior. 

2  March,  1855,  e.  147,  s.  2,  v.  10,  pp.  634,  635. 

Seo.  2483.  The  President  of  the  United  States  shall  cause  patents  to 
be  issued  to  the  purchaser  or  purchasers,  locator  or  locators,  who  made 
entries  of  the  public  lands  claimed  as  swamp  lands,  either  with  cash  or 
land-warrants,  or  scrip,  or  under  any  homestead  or  pre-emption  laws 
prior  to  the  issue  of  patents  to  the  State  or  States :  Provided,  That 
in  all  cases  where  any  State  through  its  constituted  authorities,  may 
have  sold  or  disposed  of  any  tract  or  tracts  of  land  prior  to  the  entry- 
sale  or  location  of  the  same  under  the  pre-emption  or  other  laws  of  the 
United  States,  no  patent  shall  be  issued  by  the  President  for  such  tract 
or  tracts  of  land,  until  such  State  through  its  constituted  authorities, 
shall  release  its  claim  thereto  in  such  form  as  shall  be  prescribed  by 
the  Secretary  of  the  Interior.  In  all  cases  where  such  State  did  not 
within  ninety  days  from  the  second  day  of  March,  1855,  the  date  of  an 
act  entitled,  **  An  act  for  the  relief  of  purchasers  and  locators  of  swamp 
and  overflowed  lands"  through  its  constituted  authorities,  return  to  the 
General  Land-Office  of  the  United  States,  a  list  of  all  the  lands  sold  as 
aforesaid,  together  with  the  dates  of  such  sales  and  the  names  of  the 
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purchasers,  the  President  shall  issue  patents  to  persons  who  made  such 
entries  of  the  public  lands  so  claimed  as  swamp-land. 

2  March,  1855,  c.  147,  s.  1,  v.  10,  p.  634. 

Seo.  2484.  All  lands  selected  and  reported  to  the  General  Land-Office 
as  swamp  and  overflowed  laud  by  the  several  States  entitled  to  the  pro- 
visions of  said  act  of  Sep.  28,  1850,  prior  to  March  third,  A.  D.,  eight- 
een hundred  and  fifty-seven,  are  confirmed  to  said  States  respect- 
ively so  far  as  the  same  remained  vacant  and  unappropriated  and  not 
interfered  with  by  an  actual  settlement  under  any  law  of  the  United 
States. 

3  March,  1857,  c.  117,  v.  11,  p.  251. 

Sec.  2485.  All  selections  of  any  portion  of  the  public  domain,  to 
which  no  homestead,  pre-emption  or  other  right  had  been  acquired  by 
any  settler  under  the  laws  of  the  United  States,  and  not  being  mineral- 
land,  nor  reserved  for  naval,  military  or  Indian  purposes,  nor  held  or 
claimed  under  any  valid  Mexican  or  Spanish  grant,  and  not  included 
within  the  limits  of  any  city,  town  or  village  or  of  the  county  of  San- 
Francisco,  made  prior  to  the  twenty-third  day  of  July,  one  thousand 
eight  hundred  and  sixty-six,  and  theretofore  sold  to  bona-fide  purchasers 
by  the  State  of  California  are  confirmed  to  the  State  of  California  : 
Provided,  however^  That  said  State  shall  not  receive  any  greater  quan- 
tity of  land  for  school  or  improvement  purposes  than  she  is  entitled  to 
by  law. 

23  July,  1866,  c.  219,  s.  1,  v.  14,  p.  218. 

Seo.  2486.  When  selections  named  in  the  foregoing  section  have  been 
made  upon  lands  already  surveyed  by  authority  of  the  United  States, 
the  authorities  of  said  States,  where  the  same  has  not  been  already 
done,  shall  notify  the  register  of  the  land  office,  for  the  district  in  which 
the  land  is  situated,  which  notice  shall  be  regarded  as  the  date  of  the 
State  selection ;  and  the  said  registers  of  the  several  land-officers,  after 
investigation  and  decision,  shall,  under  the  instruction  of  the  Commis- 
sioner of  the  General  Land-Office,  forward  all  such  selections  to  the  Gen- 
eral Land  Office,  and  the  Commissioner  of  the  General  Land-Office 
shall  certify  the  same  over  to  the  State  in  the  usual  manner. 
Ibid.,  8.  2,  p.  219. 

Seo.  2487.  When  the  State  of  California  has  made  such  selections 
from  the  lands  not  surveyed  by  the  authority  of  the  United  States,  but 
which  selections  have  been  surveyed  by  the  authority  of  said  State,  and 
the  land  sold  to  purchasers  in  good  faith,  under  the  laws  of  the  State, 
such  setections,  from  said  twenty-third  of  July,  eighteen  hundred  and 
sixty-six,  when  marked  off  and  designated  in  the  field,  shall  have  the 
same  force  and  effect  as  the  pre-emption  rights  of  a  settler  upon  unsur- 
veyed  public  lands ;  and  if  upon  a  survey  of  such  lands  by  the  United 
States,  the  lines  of  the  two  surveys  shall  be  found  not  to  agree,  the 
selection  shall  be  so  changed  as  to  include  those  legal  subdivisions  which 
nearest  conform  to  the  identical  land  included  in  the  State  survey  and 
selection.  Upon  filing  with  the  register  of  the  proper  United  States 
land-office  of  the  tgwnship  plat,  in  which  any  such  selection  of  unsur- 
veyed  land  is  located,  the  holder  of  the  State  title  shall  be  allowed  the 
same  time  to  present  and  prove  up  his  purchase  and  claim  as  is  allowed 
pre-emptors  under  existing  laws — and  if  found  in  accordance  with  the 
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law  the  land  embraced  therein  shall  be  certified  over  to  the  State  by 
the  Commissioner  of  the  General  Land-Office. 

Sec.  2488.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land-Office,  to  certify  over  to  the  State  of  California  as  swamp  and 
overflowed  lands,  all  the  lands  represented  as  such  upon  the  approved 
township  surveys  and  plats,  whether  made  before  or  after  the  23d  day 
of  July,  1866,  under  the  authority  of  the  United  States. 

The  surveyor  general  of  the  United  States  for  California,  shall  under 
the  direction  of  the  Commissioner  of  the  General  Land-Office,  examine 
the  segregation  maps  and  surveys  of  the  swamp  and  overflowed  lands, 
made  by  said  State ;  and  where  he  shall  find  them  to  conform  to  the 
system  of  surveys  adopted  by  the  United  States,  he  shall  construct  and 
approve  township  plats  accordingly,  and  forward  to  the  General  Land 
Office  for  approval. 

In  segregating  large  bodies  of  land,  notoriously  and  obviously  swamp 
and  overflowed,  it  shall  not  be  necessary  to  subdivide  the  same,  but  to 
ran  the  exterior  lines  of  such  body  of  land. 

In  case  such  State  surveys  are  found  not  to  be  in  accordance  with  the 
system  of  the  United  States  surveys,  and  in  such  other  townships  as  no 
aurvey  has  been  made  by  the  United  States  the  Conimissioner  shall 
direct  the  surveyor  general,  to  make  segregation  surveys,  upon  applica- 
tion to  the  surveyor-general,  by  the  governor  of  said  State,  within  one 
year  of  such  application,  of  all  the  swamp  and  overflowed  land  in  such 
townships,  and  to  report  the  same  to  the  General  Land-Office,  repre- 
senting and  describing  what  land  was  swamp  and  overflowed,  under 
the  grant,  according  to  the  best  evidence  he  can  obtain. 

If  the  authorities  of  said  State,  shall  claim  as  swamp  and  overflowed, 
any  land  not  represented  as  such  upon  the  map  or  in  the  returns  of  the 
surveyors,  the  character  of  such  land  at  the  date  of  the  graut  September 
twenty-eight,  eighteen  hundred  and  fifty,  and  the  right  to  the  same  shall 
be  determined  by  testimony,  to  be  taken  before  the  surveyor-general, 
who  shall  decide  the  same,  subject  to  the  approval  of  the  Commissioner 
of  the  General  Land-Office. 

Seo.  2489.  It  shall  be  the  duty  of  the  Commissioner  of  the  General 
Land  Office,  to  require  the  officers  of  the  local  land  offices  in  said  State 
(in  case  the  same  has  not  already  been  done)  and  the  surveyor-general 
immediately  to  forward  lists  of  all  selections  made  by  the  State  herein- 
before specified  and  lists  and  maps  of  all  swamp  and  overflowed  lands, 
claimed  by  said  State  or  surveyed  as  provided  in  the  ten  preceding  sec- 
tions, for  final  disposition  and  determination,  which  final  disposition 
shall  be  made  by  the  Commissioner  of  the  General  Land-Office  without 
delay. 

Seo.  2490.  The  provisions  of  the  act  of  Congress  entitled  *'  An  act  to 
enable  the  State  of  Arkansas  and  other  States  to  redeem"  the  swamp 
lands  within  their  limits,  approved  September  28,  A.  D.  1850,  extend  to 
the  States  of  Minnesota  and  Oregon:  Provided,  That  the  grant  shall 
not  include  any  lands  which  the  Government  of  the  United  States  may 
have  sold  or  disposed  of  under  any  law,  enacted  prior  to  March  12, 1860, 
prior  to  the  confirmation  of  title  to  be  made  under  the  authority  of  said 
act — and  the  selections  to  be  made  from  lands  already  surveyed  in  each 
of  the  States  last  named,  under  the  authority  of  the  act  aforesaid,  shall 
have  been  made  within  two  years  from  the  adjournment  of  the  legisla- 
ture of  each  State,  at  its  next  session  after  the  12th  day  of  March,  A.  D. 
1860 — and  as  to  all  lands  surveyed  or  to  be  surveyed,  thereafter,  within 
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two  years  from  such  adjoaroment,  at  the  next  session  after  notice  by 
the  Secretary  of  the  Interior  to  the  governor  of  the  State,  that  the  sur- 
veys have  been  completed  and  confirmed. 

12  March,  1860,  c.  6,  ss.  1,  2,  v.  12,  p.  3. 


III.  REPEAL  PROVISIONS. 


TITLE  LXXIV. 


Sec. 

5595.  Wliat  Revised  Statutes  embrace 


Sec. 

5599.  Acts  of  limitation. 


5596.  Repeal  of  acts  embraced  in  ro-  5600.  Arrangement  and  classification 


vision. 

5597.  Accrued  rights  reserved. 

5598.  Prosecutions  and  punishments. 


of  sections. 
5601.  Acts  passed  since  December  1, 
1873,  not  aflfected. 


Seo.  5595.  The  foregoing  seventy-three  titles  embrace  the  statutes 
of  the  United  States  general  and  permanent  in  their  nature,  in  force  on 
the  1st  day  of  December  one  thousand  eight  hundred  and  seventy- 
three,  as  revised  and  coi!isolidated  by  commissioners  appointed  under 
an  act  of  Congress,  and  the  same  shall  be  designated  and  cited,  as  The 
Revised  Statutes  of  the  United  States. 

Seo.  5596.  All  acts  of  Congress  passed  prior  to  said  first  day  of  De- 
cember one  thousand  eight  hundred  and  seventy-three,  any  portion 
of  which  is  embraced  in  any  section  of  said  revision,  are  hereby  re- 
pealed, and  the  section  applicable  thereto  shall  be  in  force  in  lieu 
thereof;  all  parts  of  such  acts  not  contained  in  such  revision,  having 
been  repealed  or  superseded  by  subsequent  acts,  or  not  being  gen- 
eral and  permanent  in  their  nature:  Promded^  That  the  incorpora- 
tion into  said  revision  of  any  general  and  permanent  provision,  taken 
from  an  act  making  appropriations,  or  from  an  act  containing  other 
provisions  of  a  private,  local,  or  temporary  character,  shall  not  repeal, 
or  in  any  way  aflFect  any  appropriation,  or  any  provision  of  a  private, 
local  or  temporary  character,  contained  in  any  of  said  acts,  but  the  same 
shall  remain  in  force ;  and  all  acts  of  Congress  passed  prior  to  said  last- 
named  day  no  part  of  which  are  embraced  in  said  revision,  shall  not  be 
affected  or  changed  by  its  enactment. 

Sec.  5597.  The  repeal  of  the  several  acts  embraced  in  said  revision, 
shall  not  affect  any  act  done,  or  any  right  accruing  or  accrued,  or  any 
suit  or  proceeding  had  or  commenced  in  any  civil  cause  before  the  said 
repeal,  but  all  rights  and  liabilities  under  said  acts  shall  continue,  and 
may  be  enforced  in  the  same  manner,  as  if  said  repeal  had  not  been 
made;  nor  shall  said  repeal,  in  any  manner  affect  the  right  to  any 
office,  or  change  the  term  or  tenure  thereof. 

Seo.  5598.  All  offenses  committed,  and  all  penalties  or  forfeitures 
incurred  under  any  statute  embraced  in  said  revision  prior  to  said  repeal, 
may  be  prosecuted  and  punished  in  the  same  manner  and  with  the 
same  effect,  as  if  said  repeal  had  not  been  made. 
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Seo.  5599.  All  acts  of  limitation,  whether  applicable  to  civil  causes 
and  proceedings,  or  to  the  prosecation  of  offenses,  or  for  the  recovery 
of  penalties  or  forfeitures,  embraced  in  said  revision  and  covered  by 
said  repeal,  shall  not  be  affected  thereby,  but  all  suits,  proceedings  or 
prosecutions,  whether  civil  or  criminal,  for  causes  arising,  or  acts  done 
or  committed  prior  to  said  repeal,  may  be  commenced  and  prosecuted 
within  the  same  time  as  if  said  repeal  had  not  been  made. 

Seo.  5600.  The  arrangement  and  classification  of  the  several  sections 
of  the  revision  have  been  made  for  the  purpose  of  a  more  convenient 
and  orderly  arrangement  of  the  same,  and  therefore  no  inference  or 
presumption  of  a  legislative  construction  is  to  be  drawn  by  reason  of 
the  Title,  under  which  any  particular  section  is  placed. 

Sec.  5601.  The  enactment  of  the  said  revision  is  not  to  affect  or  re- 
peal any  act  of  Congress  passed  since  the  1st  day  of  December  one 
thousand  eight  hundred  and  seventy-three,  and  all  acts  passed  since 
that  date  are  to  have  full  effect  as  if  passed  after  the  enactment  of  this 
revision,  and  so  far  as  such  acts  vary  from,  or  conflict  with  any  pro- 
vision contained  in  said  revision,  they  are  to  have  effect  as  subsequent 
statutes,  and  as  repealing  any  portion  of  the  revision  inconsistent 
therewith. 

Approved,  June  22,  1874. 


PART   SECOND. 


LAND  LAWS 


PASSED  BY  CONGRESS  FROM  MARCH  4,  1809,  TO  MARCH  3, 

1878,  INCLUSIVE. 


I.    OENERAL 


No.  1.— A  Resolution  (No.  9)  for  the  Relief  of  Settlers  upon  the  Absentee 

Shawnee  Lands  in  Kansas. 

Whereas  a  large  tract  of  lands  set  apart  by  a  treaty  with  the  Shawnee 
tribe  of  Indians,  dated  May  tenth,  anno  Domini  eighteen  hundred 
and  fifty-four,  and  proclaimed  November  second,  anno  Domini 
eighteen  hundred  and  fifty-four,  for  the  benefit  of  certain  absentees 
of  the  said  Shawnee  tribe,  is  now,  and  for  many  years  past  has 
been,  occupied  by  a  large  number  of  white  settlers  and  citizens  of  the 
State  of  Kansas ;  and  whereas,  the  beneficial  interest  of  the  said 
absentee  Sbawnees  in  said  lands  was  and  is  absolutely  forfeited  by 
reason  of  their  continued  absence  and  non-affiliation  with  the  said 
Shawnee  tribe  ;  and  whereas  the  said  lands  were  ordered  to  be  pub- 
licly sold  at  the  United  States  land  office  at  Topeka,  August  third, 
eighteen  hundred  and  sixty-three,  by  Abraham  Lincoln,  President, 
by  his  proclamation  dated  March  twentieth,  anno  Domini  eighteen 
hundred  and  sixty-three,  and  by  reason  of  the  absence  of  large  num- 
bers of  said  settlers  from  their  homes  in  the  federal  armies  the  sale 
was  indefinitely  postponed :  Therefore, 

Beaolved  by  the  SencUe  and  House  of  BepreserUativea  of  the  United 
States  of  America  in  Congress  assembled^  That  each  bona  fide  settler 
npw  occupying  said  lands  and  having  made  improvements  thereon,  or 
the  heirs  at  law  of  such,  who  is  a  citizen  of  the  United  States,  or  who 
has  declared  his  intention  to  become  such,  shall  be  entitled  to  purchase 
the  land  so  occupied  and  improved  by  him,  not  to  exceed  one  hundred 
and  sixty  acres  in  each  case  at  the  price  of  two  dollars  and  fifty  cents 
per  acre,  under  such  rules  and  regulations  as  the  Secretary  of  the  In- 
terior shall  prescribe :  Provided,  however ^  That  the  proceeds  of  said 
sales  shall  be  applied  in  accordance  with  the  provisions  [of  the  treaty] 
between  the  United  States  and  the  said  Shawnee  Indians,  proclaimed 
November  second  anno  Domini  eighteen  hundred  and  fifty-four. 

Approved,  April,  7,  1869.     (16  Stats.,  p.  53.)     See  No.  131. 

(U) 
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No.  2. — An  act  to  renew  certain  Grants  of  Land  to  the  State  of  Alabama. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentaiives  of  the 
United  States  of  America  in  Congress  assembled^  That  so  much  of  the 
grant  of  lands  made  to  the  State  of  Alabama  by  the  act  of  Congress 
approved  June  three,  eighteen  hundred  and  fifty-six,  entitled  "An  act 
granting  public  lands  in  alternate  sections  to  the  State  of  Alabama,  to 
aid  in  the  construction  of  certain  railroads  in  said  State,"  as  were 
granted  to  assist  in  the  building  of  railroads  "  from  near  Gadsden  to 
some  point  on  the  Alabama  and  Mississippi  State  line,  in  a  direction  to 
the  Mobile  and  Ohio  Railroad,  with  a  view  to  connect  with  the  said 
Mobile  and  Ohio  Railroad,"  and  ''  from  Gadsden  to  connect  with  the 
Georgia  and  Tennessee  line  of  railroads  through  Chattooga,  Wills  and 
Lookout  valleys,"  is  hereby  revived  and  renewed,  subject  to  all  the 
conditions  and  restrictions  contained  in  the  act  referred  to,  and  subject 
to  the  further  limitation  that  if  either  of  the  said  railroads  is  not  com- 
pleted within  three  years  from  the  passage  of  this  act  no  further  sale 
shall  be  made  for  the  benefit  of  such  railroad,  and  the  lands  unsold 
shall  revert  to  the  United  States:  Providedy  That  the  lands  granted  by 
the  act  hereby  revived,  except  mineral  lands,  shall  be  sold  to  actual 
settlers  only  in  quantities  not  greater  than  one-quarter  section  to  any 
one  purchaser,  and  for  a  price  not  exceeding  two  dollars  and  fifty  cents 
per  acre. 

Sec.  2.  And  be  it  further  enacted.  That  the  right,  power  and 
authority  is  hereby  given  to  the  companies  building  the  aforesaid  rail- 
roads to  take  from  the  public  lands  adjacent  to  the  lines  of  said  railroads 
earth,  stone  and  other  materials  for  the  construction  thereof;  and  the 
right  of  way  is  hereby  granted  to  the  extent  of  one  hundred  feet  in 
width  on  each  side  of  said  railroads  where  they  may  pass  over  the  pub- 
lic lands,  including  all  necessary  grounds  for  stations  and  structures 
connected  therewith,  not  exceeding  forty  acres  at  any  one  station. 

Appraved,  April  10, 1869.     (16  Stats.,  p.  45).     See  Nos.  34  and  61. 


No.  3.— An  Act  to  extend  the  Time  for  the  Little  Rock  and  Fort  Smith 
Railroad  Company  to  complete  the  first  Section  of  twenty  Miles  of  said 
Road. 

Be  it  enacted  by  the  Senate  and  House  of  BepresenMives  of  the 
United  States  of  America  in  Congress  assembled,  That  an  act  approved 
July  twenty-eight,  eighteen  hundred  and  sixty-six,  entitled  *'  An  act  to 
revive  and  extend  the  provisions  of  *An  act  granting  the  right  of  way 
and  making  a  grant  of  land  to  the  States  of  Arkansas  and  Missouri,  to 
aid  in  the  construction  of  a  railroad  from  a  point  upon  the  Mississippi 
river,  opposite  the  mouth  of  the  Ohio  river,  via  Little  Rock,  to  the 
Texas  boundary  near  Fulton  in  Arkansas,  with  branches  to  Fort  Smith 
and  the  Mississippi  river,'  approved  February  nine,  eighteen  hundred 
and  fifty-three,  and  for  other  purposes  "  be  so  amended  as  to  extend  the 
time  to  the  Little  Rock  and  Fort  Smith  Railroad  Company,  for  building 
the  first  section  of  twenty  miles  provided  for  in  the  second  section  of 
said  act,  for  the  term  of  three  years  from  the  thirteenth  day  of  May, 
eighteen  hundred  and  sixty-seven,  the  time  of  filing  the  certificate  of 
iirganization  to  said  company  provided  for  in  the  third  section  of  said 
act ;  Provided^  That  the  land  granted  by  the  act  hereby  revived  shall 
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be  sold  to  actual  settlers  only,  in  quantities  not  greater  than  one  quarter 
of  a  section  to  one  purchaser,  and  for  a  price  not  exceeding  two  dollars 
and  fifty  cents  per  acre. 

Approved,  April  10,  1869.     (16  Stats.,  p.  46.)     See  No.  8. 


No.  4« — An  Act  to  amend  an  Act  entitled  "  An  Act  granting  Lands  to  aid  in 
the  Construction  of  a  Railroad  and  Telej?ra)3h  Line  from  the  Central 
Pacific  Railroad,  in  California,  to  Portland,  in  Oregon,"  approved  July 
twenty-five,  eighteen  hundred  and  sixty-six. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatioes  of  the 
United  States  of  America  in  Congress  assembled,  That  section  six  of 
an  act  entitled  "  An  act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Central  Pacific  railroad,  in  Cali- 
fornia, to  Portland,  in  Oregon,"  approved  July  twenty- five,  eighteen 
hundred  and  sixty-six,  be,  and  the  same  is  hereby,  amended  so  as  to 
allow  any  railroad  company  heretofore  designated  by  the  legislature  of 
.the  State  of  Oregon,  in  accordance  with  the  first  section  of  said  act,  to 
file  its  assent  to  such  act  in  the  Department  of  the  Interior  within  one 
year  from  the  date  of  the  passage  of  this  act ;  and  such  filing  of  its 
al&sent,  if  done  within  one  year  ftom  the  passage  hereof,  shall  have  the 
same  force  and  effect  to  all  intents  and  purposes  as  if  such  assent  had 
been  filed  within  one  year  after  the  passage  of  said  act :  Provided,  That 
nothing  herein  shall  impair  any  rights  heretofore  acquired  by  any  rail- 
road company  under  said  act,  nor  shall  said  act  or  this  amendment  be 
construed  to  entitle  more  than  one  company  to  a  grant  of  land :  And 
provided  further,  That  the  lands  granted  by  the  act  aforesaid  shall  be 
sold  to  actual  settlers  only,  in  quantities  not  greater  than  one-quarter 
section  to  one  purchaser,  and  for  a  price  not  exceeding  two  dollars  and 
fifty  cents  per  acre. 

Approved,  April  10,  1869.     (16  Stats.,  p.  47.)     See  Nos.  10  and 
133. 


No.  5.— A  Resolution  (No.  18)  enabling  bona  fide  Settlers  to  purchase  cer- 
tain Lands  acquired  from  the  Great  find  Little  Osage  Tribe  of  Indians. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  bona  fide  settler 
residing  upon  any  portion  of  the  lands  sold  to  the  United  States,  by 
virtue  of  the  first  and  second  articles  of  the  treaty  concluded  between 
the  United  States  and  the  Great  and  Little  Osage  tribe  of  Indians, 
September  twenty-ninth,  eighteen  hundred  and  sixty-five,  and  proclaimed 
January  twenty-first,  eighteen  hundred  and  sixty-seven,  who  is  a  citizen 
of  the  United  States  or  shall  have  declared  his  intention  to  become  a 
citizen  of  the  United  States,  shall  be,  and  hereby  is,  entitled  to  purcbaso 
the  same  in  quantity  not  exceeding  one  hundred  and  sixty  acres,  at  the 
price  of  one  dollar  and  twenty-five  cents  per  acre,  within  two  years  from 
the  passage  of  this  act,  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Interior :  Provided,  however,  That  both 
the  odd  and  even  numbered  sections  of  said  lands  shall  be  subject  to 
settlement  and  sale  as  above  provided  :  And  provided,  further,  That 
the  sixteenth  and  thirty-sixth  sections  in  each  township  of  said  lands 
shall  be  reserved  for  State  school  purposes  in  accordance  with  the  provi- 
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sions  of  the  act  of  admission  of  the  State  of  Kansas :  Provided^  however ^ 
That  nothing  in  this  act  shall  be  construed  in  any  manner  affecting  any 
legal  rights  heretofore  vested  in  any  other  party  or  parties. 

Approved,  April  10,  1869.     (16  Stats.,  p.  55.)     See  Nos.  21^,  56, 
128,  18i  and  Title  X.,  Nos.  556  to  562. 


No.  6.— Joint  Resolution  (No.  20)  granting  right  of  Way  for  the  Construction 
of  a  Kailroad  from  a  Point  at  or  near  Portland,  Oregon,  to  a  Point  west  of 
the  Cascade  Mountains,  in  Washington  Territory. 

Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Northern 
Pacific  Railroad  Company  be,  and  hereby  is,  authorized  to  extend  its 
branch  line  from  a  point  at  or  near  Portland,  Oregon,  to  some, suitable 
point  on  Puget  Sound,  to  be  determined  by  said  company,  and  also  to 
connect  the  same  with  its  main  line  west  of  the  Cascade  mountains,  in 
the  Territory  of  Washington  ;  said  extension  being  subject  to  all  the 
conditions  and  provisions,  and  said  company  in  respect  thereto  being 
entitled  to  all  the  rights  and  privileges  conferred  by  the  act  incorporat- 
ing said  company,  and  all  acts  additional  to  and  amendatory  thereof : 
Provided,  That  said  company  shall  not  be  entitled  to  any  subsidy  in 
money,  bonds,  or  additional  lands  of  the  United  States,  in  respect  to 
said  extension  of  its  branch  line  as  aforesaid,  except  such  lands  as  may 
be  included  in  the  right  of  way  on  the  line  of  such  extension  as  it  may 
be  located  :  And  provided  further,  That  at  least  twfenty-five  miles  of 
said  extension  shall  be  constructed  before  the  second  day  of  July,  eigh- 
teen hundred  and  seventy-one,  and  forty  miles  per  year  thereafter  until 
the  whole  of  said  extension  shall  be  completed. 

Approved,  April  10,  1869.     (16  Stats.,  p.  5t.)     See  No.  114. 


No.  7.— An  Act  to  establish  a  Land  District  In  Wyoming  Territory,  and  for 

other  Purposes., 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  public  lands  of 
the  United  States  in  the  Territory  of  Wyoming  shall  constitute  a  land 
district,  to  be  called  the  district  of  Wyoming,  the  office  for  which  shall 
be  established  at  such  place,  within  said  district,  as  the  President  of  the 
United  States  may  from  time  to  time  direct ;  and  the  pre-emption  laws 
and  all  other  laws  not  locally  inapplicable  are  hereby  extended  to  said 
Territory. 

Sbo.  2.  And  be  it  further  enacted,  That  the  President  of  the  United 
States  be,  and  is  hereby,  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  surveyor  general  for  Wyoming,  with  a  sal- 
ary of  three  thousand  dollars  per  annum,  who  shall  locate  his  office  at 
such  place  as  the  Secretary  of  the  Interior  shall  from  time  to  time  direct, 
and  whose  duties,  powers,  obligations,  responsibilities,  and  allowances 
for  clerk  hire,  office  rent,  fuel,  and  incidental  expenses,  shall  be  the  same 
as  those  of  the  surveyor-general  of  Colorado,  under  the  direction  of  the 
Secretary  of  the  Interior,  and  such  instructions  as  he  may  from  time  to 
time  deem  advisable  to  give  him. 

Seo.  3.  And  be  it  further  enacted.  That  the  President  be,  and  hereby 
is,  authorized  to  appoint,  by  and  with  the  advice  and  consent  of  the 
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Senate,  a  register  and  receiver  for  said  district,  who  shall  respectively 
be  required  to  reside  at  the  site  of  said  office,  and  who  shall  have  the 
same  powers,  perform  the  same  duties,  and  receive  the  same  compen- 
sation as  are  now,  and  may  hereafter  be,  prescribed  by  law  for  other 
land  offices  of  the  United  States. 
Appraved,  February  6,  1870.     (16  Stats.,  p.  64.) 


No.  8. — An  Act  to  amend  an  Act  entitled  "Act  to  extend  the  Time  for  the 
Little  Rock  and  Fort  Smith  Railroad  Company  to  complete  the  first  Sec- 
tion of  twenty  miles  of  said  Road,"  approved  April  ten,  eighteen  hundred 
and  sixty -nine. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  GongreHs  assembled,  That  the  proviso  of 
an  act  entitled  "  An  ac^  to  extend  the  time  for  the  Little  Rock  and  Fort 
Smith  Railroad  Company  to  complete  the  first  section  of  twenty  miles 
of  said  road,"  approved  April  ten,  eighteen  hundred  and  sixty-nine,  be, 
and  the  same  hereby  is,  repealed. 

Appraved,  March  8,  1870.     (16  Stats.,  p.  76.)     See  No.  3. 


No.  9.— Joint  Resolution  (No.  38)  to  construe  an  Act  entitled  "  An  Act  to 
amend  an  Act  entitled  *  An  Act  to  confirm  certain  private  Land  Claims  in 
the  Territory  of  New  Mexico.' " 

Be  it  resolved  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assernbled,  That  so  much  of  an 
act  approved  February  twenty-fifth,  eighteen  hundred  and  sixty  nine, 
and  entitled  "  An  act  to  amend  an  act  entitled  *  An  act  to  confirm  certain 
private  land  claims  in  the  Territory  of  New  Mexico,' "  as  requires  that 
derivative  claimants  under  Vigil  and  St.  Vrain  shall  establish  their 
claims  to  the  satisfaction  of  the  register  and  receiver  of  the  proper  land 
district  within  one  year  from  the  passage  of  said  act,  shall  be  so  con 
strued  as  to  authorize  the  presentation  of  such  derivative  claims  with 
in  one  year  from  the  completion  and  approval  of  the  subdivisional  sur 
veys  contemplated   by  said  act  of  twenty-fifth   February,   eighteen 
hundred  and  sixty-nine. 

Sec.  2.  And  be  it  further  resolved,  That  all  settlers  entitled  by  said 
act  to  the  rights  of  pre-emption  or  homestead  shall  have  the  further 
time  of  thirty  days,  after  notice  in  their  favor  of  their  respective  claims, 
to  file  their  declaratory  statements  as  pre-emptors  or  to  make  entry  under 
the  homestead  laws,  as  they  may  select. 

Approved,  AprU  28,  1870.  (16  Stats.,  p.  373).  See  Title  VI., 
No.  610. 


No.  10.— An  Act  granting  Lands  to  aid  in  the  Construction  of  a  Railroad 
and  Telegraph  Line  from  Portland  to  Astoria  and  McMinville,  in  the  State 
of  Oregon. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  Assembled,  That  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  and  telegraph  line  from  Port- 
land to  Astoria,  and  from  a  suitable  point  of  junction  near  Forest  Grove 
to  the  Yamkill  river,  near  McMinville,  in  the  State  of  Oregon,  there  is 
hereby  granted  to  the  Oregon  Central  Railroad  Company,  now  engaged 
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in  coDStracting  the  said  road,  and  to  their  successors  and  assigns,  the 
right  of  way  through  the  public  lands  of  the  width  of  one  hundred  feet 
on  each  side  of  said  road,  and  the  right  to  take  from  the  adjacent  public 
lands  materials  for  constructing  said  road,  and  also  the  necessary  lands 
for  depots,  stations,  side-tracks,  and  other  needful  uses  in  operating  the 
road,  not  exceeding  forty  acres  at  any  one  place ;  and,  also,  each  alter- 
nate section  of  the  public  lands,  not  mineral,  excepting  coal  or  iron 
lands,  designated  by  odd  numbers  nearest  to  said  road,  to  the  amount 
of  ten  such  alternate  sections  per  mile,  on  each  side  thereof,  not  other- 
wise disposed  of  or  reserved  or  held  by  valid  pre-emption  or  homestead 
right  at  the  time  of  the  passage  of  this  act.  And  in  case  the  quantity 
of  ten  full  sections  per  mile  cannot  be  found  on  each  side  of  said  road, 
within  the  said  limits  of  twenty  miles,  other  lands  designated  as  afore- 
said shall  be  selected  under  the  direction  of  the  Secretary  of  the  Inte- 
rior on  either  side  of  any  part  of  said  road  nearest  to  and  not  more  than 
twenty-five  miles  from  the  track  of  said  road  to  make  up  such  deficiency. 

Sec.  2.  And  be  it  further  enacted,  That  the  Commissioner  of  the 
General  Land-Office  shall  cause  the  lands  along  the  line  of  the  said  rail- 
road to  be  surveyed  with  all  convenient  speed.  And  whenever  and  as 
often  as  the  said  company  shall  file  with  the  Secretary  of  the  Interior 
maps  of  the  survey  and  location  of  twenty  or  more  miles  of  said  road, 
the  said  Secretary  shall  cause  the  said  granted  lands  adjacent  to  and 
coterminous  with  such  located  sections  of  road  to  be  segregated  from 
the  public  lands ;  and  thereafter  the  lemaining  public  lands,  subject  to 
sale  within  the  limits  of  the  said  grant,  shall  be  disposed  of  only  to  ac- 
tual settlers  at  double  the  minimum  price  for  such  lands:  And  provi- 
ded also,  That  settlers  under  the  provisions  of  th^  homestead  act  who 
comply  with  the  terms  and  requirements  of  said  act,  shall  be  entitled, 
within  the  said  limits  of  twenty  miles,  to  patents  for  an  amount  not  ex- 
ceeding eighty  acres  each  of  the  said  ungranted  lands,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Sec.  3.  And  be  it  further  enacted,  That  whenever  and  as  often  as 
the  said  company  shall  complete  and  equip  twenty  or  more  consecutive 
miles  of  the  said  railroad  and  telegraph,  the  Secretary  of  the  Interior 
shall  cause  the  same  to  be  examined,  at  the  expense  of  the  company,  by 
three  commissioners  appointed  by  him ;  and  if  they  shall  report  that 
such  completed  section  is  a  first-class  railroad  and  telegraph,  properly 
equipped  and  ready  for  use,  he  shall  cause  patents  to  be  issued  to  the 
company  for  so  much  of  the  said  granted  lands  as  shall  be  adjacent  to 
and  coterminous  with  the  said  complected  [completed]  sections. 

Seo.  4.  And  be  it  further  enacted,  That  the  said  alternate  sections  of 
land  granted  by  this  act,  excepting  only  such  as  are  necessary  for  the 
company  to  reserve  for  depots,  stations,  side-tracks,  wood-yards,  stand- 
ing ground,  and  other  needful  uses  in  operating  the  road,  shall  be  sold 
by  the  company  only  to  actual  settlers,  in  quantities  not  exceeding  one 
hundred  and  sixty  acres  or  a  quarter  section  to  any  one  settler,  and  at 
prices  not  exceeding  two  dollars  and  fifty  cents  per  acre. 

Sec.  5.  And  be  it  further  enacted.  That  the  said  company  shall,  by 
mortgage  or  deed  of  trust  to  two  or  more  trustees,  appropriate  and  set 
apart  all  the  net  proceeds  of  the  sales  of  the  said  granted  lands,  as  a 
sinking  fund,  to  be  kept  invested  in  the  bonds  of  the  United  States,  or 
other  safe  and  more  productive  securities,  for  the  purchase  from  time  to 
time,  and  the  redemption  at  maturity,  of  the  first  mortgage  construction 
bonds  of  the  company,  on  the  road  depots,  stations,  side-tracks,  and 
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wood-yards,  not  exceeding  thirty  thousand  dollars  per  mile  of  road, 
payable  in  gold  coin  not  longer  than  thirty  years  from  date,  with  in- 
terest payable  semi-annually  in  coin  not  exceeding  the  [rate]  of  seven 
per  centum  per  annum  ;  and  no  part  of  the  principal  or  interest  of  the 
said  fund  shall  be  applied  to  any  other  use  until  all  the  said  bonds  sh  all 
have  been  purchased  or  redeemed  and  cancelled ;  and  each  of  the  said 
first  mortgage  bonds  shall  bear  the  certificate  of  the  trustees,  setting 
forth  the  manner  in  which  the  same  is  secured  and  its  payment  pro- 
vided for.  And  the  district  court  of  the  United  States,  concurrently 
with  the  State  courts,  shall  have  original  jurisdiction,  subject  to  appeal 
and  writ  of  error,  to  enforce  the  provisions  of  this  section. 

Sec.  6.  And  he  it  further  enacted,  That  the  said  company  shall  file 
with  the  Secretary  of  the  Interior  its  assent  to  this  act  within  one  year 
from  the  time  of  its  passage ;  and  the  foregoing  grant  is  upon  condition 
that  said  company  shall  complete  a  section  of  twenty  or  more  miles  of 
said  railroad  and  telegraph  within  two  years,  and  the  entire  railroad 
and  telegraph  within  six  years,  from  the  same  date. 

Approved,  May  4,  18T0.     (16  Stats  .  p.  94.)     See  Nos.4  and  133. 


No.  11. — An  Act  to  authorize  the  Burlington  and  Missouri  River  Railroad 
Company,  or  its  Assigns,  to  change  the  established  Line  of  said  Road  in 
the  State  of  Nebraska. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Burlington 
and  Missouri  River  Railroad  Company,  or  its  assigns,  in  the  State  of 
Nebraska,  may  so  far  chauge  the  location  of  that  portion  of  its  line  that 
lies  west  of  the  city  of  Lincoln,  in  said  State,  as  shown  by  the  map 
thereof  now  on  file  in  the  General-Land  Office  of  the  United  States,  so 
as  to  secure  a  better  and  more  practicable  route,  and  to  connect  with 
the  Union  Pacific  Railroad  at  or  near  thd  Fort  Kearney  reservation, 
said  new  line  to  be  located  within  the  limits  of  the  land  grant  made  by 
the  United  States  to  aid  in  its  construction  :  Provided,  however,  That 
said  line  shall  not  be  located  farther  south  than  the  so[u]thern  boundary 
line  of  .township  number  seven,  in  said  State,  and  said  change  shall  not 
impair  the  rights  to,  nor  change  the  location  of  the  said  land  grant,  and 
the  said  company,  or  its  assigns,  shall  receive  no  different  or  other  or 
greater  quantity  of  land  than  if  this  act  had  not  passed,  and  no  change 
had  been  made  in  the  located  line  of  said  railroad. 

Approved,  May  6,  1870.     (16  Stats.,  p.  118.) 


No.  12.— An  Act  to  fix  the  Point  of  Junction  of  the  Union  Pacific  Railroad 
Company  and  the  Central  Pacific  Railroad  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  common 
terminus  and  point  of  junction  of  the  Union  Pacific  Railroad  Company 
and  the  Central  Pacific  Railroad  Company  shall  be  definitely  fixed  and 
established  on  the  line  of  railroad  as  now  located  and  constructed, 
northwest  of  the  station  at  Ogden,  and  within  the  limits  of  the  sections 
of  land  hereinafter  mentioned,  viz:  section  thirty-six  of  township  seven, 
of  range  two,  situate  north  and  west  of  the  principal  meridian  and  base 
line  in  the  Territory  of  Utah,  and  sections  twenty-five,  twenty-six  and 
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thirty-five  of  township  seven,  of  range  two,  and  section  six  of  township 
six,  and  sections  thirty  and  thirty-one  of  township  seven,  of  range  one, 
and  sections  one  and  two  of  township  six,  of  range  two,  all  situate 
north  and  west  of  said  principal  meridian  and  base  line  ;  and  said  com- 
panies are  hereby  authorized  to  enter  upon,  use,  and  possess  said 
sections,  which  are  hereby  granted  to  them  in  equal  shares,  with  the 
same  rights,  privileges,  and  obligations  now  by  law  provided  with 
reference  to  other  lands  granted  to  said  railroads :  Provided,  however^ 
That  the  Secretary  of  the  Interior  shall  designate  a  section  of  land  in 
said  township  seven,  of  range  two,  belonging  to  said  companies,  and 
reserve  the  same  for  the  benefit  of  schools  in  said  Territory,  in  accord- 
ance with  the  act  of  February  twenty-one,  eighteen  hundred  and  fifty- 
five,  establishing  the  office  of  Surveyor-General  of  Utah,  and  to  grant 
land  for  school  and  university  purposes :  Provided  also.  That  said 
companies  shall  pay  for  any  additional  lands  acquired  by  this  act  at  the 
rate  of  two  dollars  and  fifty  cents  an  acre :  And  provided  further, 
That  no  rights  of  private  persons  shall  be  affected  by  this  act. 
Approved,  May  6,  1870.     (16  Stats.,  p.  121.) 


No.  13. — A  Resolution  (No.  53)  extending  the  Time  for  the  Completion  of 
thefirst  Section  of  twenty  miles  of  the  Cairo  and  Fulton  Kailrond. 

Resolved  by  the  Senate  and  House  of  Rep7*esentatives  of  the  United 
States  of  America  in  Congress  assembled.  That  in  case  the  Cairo  and 
Fulton  Railroad  Company  shall  complete  the  first  section  of  twenty 
miles  of  said  road  by  the  twentieth  day  of  December,  eighteen  hundred 
and  seventy,  and  the  Secretary  of  the  Interior  shall  be  satisfied  with 
such  completion,  then  the  said  company  shall  be  entitled  to  its  lands  in 
all  respects  and  to  the  same  extent  as  it  would  have  been  had  said 
twenty  miles  been  completed  by  the  twenty-eighth  of  April,  eighteen 
hundred  and  seventy,  as  provided  by  law  relating  to  said  railroad 
company. 

Appraved,  May  6,  18T0.     (16  Stats.,  p.  376.) 


No.  14. — A  Resolution  (No.  67)  authorizing  the  Northern  Pacific  Railroad 
(>)nnpany  to  issue  its  Bonds  for  the  Construction  of  its  Road  and  to  secure 
the  same  by  Mortgage,  and  for  other  Purposes. 

Resolved  by  the  Senate  and  House  of  Representaiives  of  the  United 
StcUes  of  America  in  Congress  assembled.  That  the  Northern  Pacific 
Railroad  Company  be,  and  hereby  is,  authorized  to  issue  its  bonds  to  aid 
in  the  construction  and  equipment  of  its  road,  and  to  secure  the  same  by 
mortgage  on  its  property  and  rights  of  property  of  all  kinds  and  descrip- 
tions, real,  personal,  and  mixed,  including  its  franchise  as  a  corporation  ; 
and,  as  proof  and  notice  of  its  legal  execution  and  effectual  delivery,  said 
mortgage  shall  be  filed  and  recorded  in  the  office  of  the  Secretary  of  the 
Interior ;  and  also  to  locate  an 4  construct,  under  the  provisions  and  with 
the  privileges,  grants,  and  duties  provided  for  in  its  act  of  incorporation, 
its  main  road  to  some  point  on  Puget  Sound,  via  the  valley  of  the  Co- 
lumbia river,  with  the  right  to  locate  and  construct  its  branch  from  some 
convenient  point  on  its  main  trunk  line  across  the  Cascade  Mountains 
to  Puget  Sound ;  and  in  the  event  of  there  not  being  in  any  State  or 
Territory  in  which  said  main  line  or  branch  may  be  located,  at  the  time 
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of  the  final  location  thereof,  the  amount  of  lands  per  mile  granted  by 
Congress  to  said  company,  within  the  limits  prescribed  by  its  charter, 
then  said  company  shall  be  entitled,  under  the  direction  of  the  Secretary 
of  the  Interior,  to  receive  so  many  sections  of  land  belonging  to  the 
United  States,  and  designated  by  odd  numbers,  in  such  State  or  Terri- 
tory, within  ten  miles  on  each  side  of  said  road,  beyond  the  limits  pre- 
scribed in  said  charter,  as  will  make  up  such  deficiency,  on  said  main 
line  or  branch,  except  mineral  and  other  lands  as  excepted  in  the  charter 
of  said  company  of  eighteen  hundred  and  sixty-four,  to  the  amount  of 
the  lands  that  have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  pre-empted,  or  otherwise  disposed  of  subsequent  to  the  passage 
of  the  act  of  July  two,  eighteen  hundred  and  sixty  four.  And  that 
twenty-five  miles  of  said  main  line  between  its  western  terminus  and 
the  city  of  Portland,  in  the  State  of  Oregon,  shall  be  completed  by  the 
first  day  of  January,  anno  Domini  eighteen  hundred  and  seventy-two, 
and  forty  miles  of  the  remaining  portion  thereof  each  year  thereafter, 
until  the  whole  shall  be  completed  between  said  points:  Provided, 
That  all  lands  hereby  granted  to  said  company  which  shall  not  be  sold 
or  disposed  of  or  remain  subject  to  the  mortgage  by  this  act  authorized, 
at  the  expiration  of  five  years  after  the  completion  of  the  entire  road, 
shall  be  subject  to  settlement  and  pre-efaiption  like  other  lands,  at  a  price 
to  be  paid  to  said  company  not  exceeding  two  dollars  and  fifty  cents  per 
acre ;  and  if  the  mortgage  hereby  authorized  shall  at  any  time  be  en- 
forced by  foreclosure  or  other  legal  proceeding,  or  the  mortgaged  lands 
hereby  granted,  or  any  of  them,  be  sold  by  the  trustees  to  whom  such 
mortgage  may  be  executed,  either  at  its  maturity  or  for  any  failure  or 
default  of  said  company  under  the  terms  thereof,  such  lands  shall  be 
sold  at  public  sale,  at  places  within  the  States  and  Territories  in  which 
they  shall  be  situate,  after  not  less  than  sixty  days*  previous  notice,  in 
single  sections  or  subdivisions  thereof,  to  the  highest  and  best  bidder: 
Provided  further  f  That  in  the  construction  of  the  said  railroad,  Ameri- 
can iron  or  steel  only  shall  be  used,  the  same  to  be  manufactured  from 
American  ores  exclusively. 

Sec.  2.  And  be  it  further  resolved,  That  Congress  may  at  any  time 
alter  or  amend  this  joint  resolution,  having  due  regard  to  the  rights  of 
said  cotapany,  and  any  other  parties. 

Approved",  May  31,  1870.     (16  Stats.,  p.  378). 


Nb.  15. — Joint  Resolution  (No.  87)  concerning  the  Southern  Pacific  Rail- 
road of  California. 

Be  it  resolved  by  the  Senate  and  House  of  Bepresentaiives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Southern 
Pacific  Railroad  Company  of  California  may  construct  its  road  and  tele- 
graph line,  as  near  as  may  be,  on  the  route  indicated  by  the  map  filed 
by  said  company  in  the  Department  of  the  Interior  on  the  third  day  of 
January,  eighteen  hundred  and  sixty-seven ;  and  upon  the  construction 
of  each  section  of  said  road,  in  the  manner'and  within  the  time  provided 
by  law,  And  notice  thereof  being  given  by  the  company  to  the  Secretary 
of  the  Interior,  he  shall  direct  an  examination  of  each  such  section  by 
commissioners  to  be  appointed  by  the  President,  as  provided  in  the  act 
making  a  grant  of  land  to  said  company,  approved  July  twenty-seventh, 
eighteen  hundred  and  sixty-six,  and  upon  the  report  of  the  commissioners 
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to  the  Secretary  of  the  Interior  that  such  section  of  said  railroad  and 
telegraph  line  has  been  constructed  as  required  by  law,  it  shall  be  the 
duty  of  the  said  Secretary  of  the  Interior  to  cause  patents  to  be  issued 
to  said  company  for  the  sections  of  land  coterminous  to  each  constructed 
section  reported  on  as  aforesaid,  to  the  extent  and  amount  granted  to 
said  company  by  the  said  act  of  July  twenty -seventh,  eighteen  hundred 
and  sixty-six,  expressly  saving  and  reserving  all  the  rights  of  actual 
settlers,  together  with  the  other  conditions  and  restrictions  provided  for 
in  the  third  section  of  said  act. 
Approved,  June  28,  1870.     (16  Stats.,  p.  382.) 


No.  16. — ^An  Act  to  provide  for  changing  the  Boundaries  of  Land  Districts. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  President 
of  the  United  States  be,  and  he  is  hereby,  authorized  and  empowered 
to  change  and  re-establish  the  boundaries  of  land  districts  whenever,  in 
his  opinion,  the  public  interests  will  be  subserved  thereby,  without 
authority  to  increase  the  number  of  land-offices  or  land-districts. 

Approved,  June  29,  1870.     (16  Stats.,  p.  171.) 


No.  17.— An  Act  to  confirm  Entries  of  Public  Land  in  certain  Cases  in  the 

State  of  Alabama. 

Be  it  enacted  by  the  Senate  an  i  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  in  cases  where 
entries  were  made  in  the  State  of  Alabama  under  the  act  of  Congress 
approved  the  fourth  of  August,  eighteen  hundred  and  fifty-four,  entitled 
"  An  act  to  graduate  and  reduce  the  price  of  the  public  lands  to  actual 
settlers  anil  cultivators,"  and  the  parties  in  good  faith  went  upon  the 
land  embraced  in  their  entries,  and  became  actual  settlers  and  cultiva- 
tors thereof,  according  to  the  requirements  of  the  law,  but  were  after- 
wards forced  to  abandon  their  homes  on  the  land,  in  consequence  of  the 
disturbed  condition  of  the  country  during  the  late  war,  their  entries 
shall  be  confirmed  and  patented  to  them,  their  heirs  or  assigns,  respec>- 
tively,  notwithstanding  such  abandonment,  on  satisfactory  proof  of  the 
facts  being  produced  to  the  Commissioner  of  the  General  Land  Office, 
within  twelve  months  from  the  approval  of  this  act :  Provided,  That 
nothing  in  this  act  shall  be  so  construed  as  to  confirm  any  entries  which 
have  heretofore  been  annulled  and  vacated  by  said  Commissioner,  on 
account  of  fraud,  evasion  of  law,  or  other  special  cause:  And  provided 
further,  That  this  act  shall  not  aflfect  the  rights  of  subsequent  pur- 
chasers in  good  faith. 

Approved,  July  1, 1870.     (16  Stats.,  p.  182.) 


No.  18. — An  Act  amendatory  of  "  An  Act  to  protect  the  Rights  of  Actual 
Settlers  upon  the  Public  Liinds  of  the  United  States,"  approved  July  27, 
1868,  and  for  other  Purposes. 

He  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  entitled 
"An  Act  to  protect  the  rights  of  actual  settlers  upon  the  public  lands  of 
the  United  States,"  approved  July  twenty-seven,  eighteen  hundred  and 
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sixty-eight,  be,  and  the  same  is  hereby,  ameDded  by  adding  thereto  the 
following  proviso,  viz :  Provided,  That  all  such  agricultural  college 
scrip  shall  be  received  from  actual  settlers  in  payment  of  pre-emption 
claims  in  the  same  manner  and  to  the  same  extent  as  is  now  authorized 
by  law  in  case  of  military  bounty-land  warrants:  And  prouided 
further.  That  all  locations  of  such  scrip  made  within  thirty  days  after 
the  date  of  approval  of  said  act  of  July  twenty-seven,  eighteen  hundred 
and  sixty -eight,  if  otherwise  in  conformity  with  law,  are  hereby  legal- 
ized and  made  valid. 
Approved,  July  1,  18T0.    (16  Stats  ,  p.  186.)     Title  XVI.  Nos.  2,  3. 


No.  19. — An  Act  to  confirm   the  Title  of  the  Heirs  of  Gervacio  Nolan, 
deceased,  to  certain  Lands  in  the  Territory  of  Colorado. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  grant  to  GJer- 
vacio  Nolan,  late  of  the  valley  of  Taos,  deceased,  approved  by  the  sur- 
veyor-general of  New  Mexico  October  eighth,  eighteen  hundred  and 
sixty-one,  and  designated  as  number  forty-eight  in  the  transcript  of 
private  land  claims  in  New  Mexico,  transmitted  to  Congress  by  the  Sec- 
retary of  the  Interior  on  the  twelfth  day  of  May,  eighteen  hundred  and 
sixty-two,  but  being  now  within  the  limits  of  the  Territory  of  Colorado, 
is  hereby  confirmed  to  the  extent  of  eleven  square  leagues. 

Sec.  2.  And  be  it  further  enacted.  That  the  exterior  lines  of  said 
claim  of  eleven  leagues  as  confirmed  by  this  act  shall  be  adjusted 
according  to  lines  of  the  public  surveys  as  near  as  practicable,  but  in  a 
compact  form,  and  the  claims  of  all  actual  settlers  falling  within  the 
limits  of  the  located  claim  above  referred  to  shall  be  adjusted  to  the 
extent  which  will  embrace  their  several  settlements  upon  their  several 
claims  being  established  either  as  pre-emptions  or  homesteads  according 
to  law,  and  for  the  aggregate  of  the  arears  [areas]  of  claims  so  estab- 
lished under  the  pre-emption  or  homestead  acts,  the  heirs  of  the  said 
Nolan,  or  their  legal  representatives,  shall  be  entitled  to  locate  a  like 
quantity  of  public  lands,  not  mineral,  according  to  the  lines  of  the 
public  surveys,  and  not  to  exceed  one  hundred  and  sixty  acres  in  one 
section  :  Provided,  That  such  location  shall  be  made  within  the  bounds 
of  the  original  grant  by  the  order  of  Cornelia  Vigil  to  Gervacio  Nolan. 

Sec.  3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  the 
Commissioner  of  the  General  Land-Office  to  cause  the  lines  of  the  public 
surveys  to  be  run  in  the  regions  where  a  proper  location  would  place 
the  said  Nolan  claim,  and  the  expense  of  the  same  shall  be  paid  out  of 
any  moneys  in  the  treasury  not  otherwise  appropriated ;  but  before  the 
confirmation  provided  for  by  this  act  shall  become  legally  efifective,  the 
heirs  of  the  said  Gervacio  Nolan,  or  their  legal  representatives,  shall 
pay  the  cost  of  so  much  of  said  surveys  as  inures  to  their  benefit  respec- 
tively, and  that  all  actual  settlers  whose  claims  may  be  adjusted  as  valid 
shall  have  a  right  to  enter  their  improvements  by  a  strict  compliance 
with  the  pre-emption  or  homestead  laws. 

Sec.  4.  And  be  it  further  enacted,  That  upon  the  adjustment  of  said 
claim  of  the  heirs  of  Gervacio  Nolan,  according  to  the  provisions  of  this 
act,  it  shall  be  the  duty  of  the  surveyor-general  of  the  district  to  furnish 
properly  approved  plats  to  said  claimants,  or  their  legal  representatives, 
which  shall  be  evidence  of  title,  the  same  to  be  done  according  to  such 
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instructions  as  may  be  given  by  tbe  Commissioner  of  the  General  Land- 
Office:  Provided,  however,  That  when  said  lands  are  so  confirmed,  sur- 
veyed, and  patented,  they  shall  be  held  and  taken  to  be  in  full  satisfac- 
tion of  all  further  claims  or  demands  ag^ainst  the  United  States. 

Seo.  5.  And  be  it  further  enacted,  That  immediately  upon  running 
the  lines  provided  for  in  the  second  section  of  this  act  the  surveyor- 
general  of  tbe  district  shall  notify  the  said  heirs  of  Gervacio  Nolan,  or 
their  legal  representatives,  of  the  fact  of  such  survey  being  made,  and 
said  claimants  shall,  within  three  months  after  notice  of  such  survey, 
select  and  locate  their  said  claims  according  to  the  provisions  of  this  act, 
and  shall,  within  said  time,  furnish  the  surveyor-general  with  a  descrip- 
tion of  such  location,  specifying  the  lines  of  the  same,  and  the  party 
failing  to  make  such  selection  and  location  in  such  manner  and  within 
such  time  shall  be  deemed  and  held  to  have  abandoned  their  claim,  and 
their  rights  and  equities  under  this  act  shall  cease  and  terminate. 

Approved,  July  1,  18T0.     (16  Stats.,  p.  646.) 


No.  20. — An  Act   for  the  Relief  of  Pre-emption  Settlers  in  the  State  of 

Nebraska. 

Be  it  enacted  by  the  Senaie  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  settlers  upon 
the  public  domain  within  the  limits  of  the  State  of  Nebraska,  who,  prior 
to  the  first  day  of  January,  eighteen  hundred  and  seventy,  had  filed 
their  declaratory  statements  under  the  pre-emption  laws  for  tracts  once 
offered  at  public  sale  and  afterwards  included  in  the  lateral  limits  of  any 
withdrawal  for  railroad  grants,  where  such  lands  were  at  date  of  filing, 
as  aforesaid,  subject  to  disposal,  under  said  pre-emption  laws,  and  who, 
through  erroneous  belief  that  by  such  withdrawal  the  lands  so  settled 
upon  and  claimed  became  subject  to  the  designation  of  "  unoffered"  lands, 
have  failed  to  make  the  proof  and  payment  required  by  law  within  one 
year  from  the  date  of  alleged  settlement,  shall  be,  and  are  hereby,  al- 
lowed iind  authorized  to  make  such  proof  and  payment  within  one  year 
from  the  passage  of  this  act,  upon  showing  a  full  compliance  with  all 
other  provisions  of  the  pre-emption  laws:  Provided,  That  such  settle- 
ments were  upon  the  even  numbered  sections,  and  do  not  include  cases 
declared  to  be  invalid  by  the  Commissioner  of  the  General  Land-Office. 

Approved,  July  T,  18T0.     (16  Stats.,  p.  188.) 


No.  2L — An  Act  authorizing  the  Allowance  of  the  Claim  of  the  State  of 
Minnesota  to  Lands  for  the  Support  of  a  State  University. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Commis- 
sioner of  the  General  Land-Office  be,  and  he  is  hereby,  authorized  and  di- 
rected in  adjusting  the  claim  of  the  State  of  Minnesota  to  lands  for  the 
support  of  a  State  University,  to  approve  and  certify  selections  of  land, 
made  by  the  governor  of  said  State,  to  the  full  amount  of  seventy-two 
sections  mentioned  in  the  act  of  Congress  approved  February  twenty- 
sixth,  eighteen  hundred  [and]  fifty-seven,  without  taking  into  the 
account  the  lands  that  were  reserved  at  the  time  of  the  admission  of  the 
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State  into  the  Union,  and  donated  to  said  State  by  the  Act  of  Con- 
gress approved  March  second,  eighteen  hundred  and  sixty-one. 
Approved,  July  8,  1870.     (16  Stats.,  p.  196.) 


No.  22. — An  Act  to  amend  "  An  Act  granting  the  Right  of  Way  to  Ditch  and 
Canal  Owners  over  the  public  Lin'la,  and  for  f)ther  Purposes  " 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  act  granting 
the  right  of  way  to  ditch  and  canal  owners  over  the  public  lands,  and  for 
other  purposes,  approved  July  twenty-six,  eighteen  hundred  and  sixty- 
six,  be,  and  the  same  is  hereby,  amended  by  adding  thereto  the  follow- 
ing additional  sections,  numbered  twelve,  thirteen,  fourteen,  fifteen, 
sixteen,  and  seventeen,  respectively,  which  shall  hereafter  constitute 
and  form  a  part  of  the  aforesaid  act.         ****** 

Approved,  July  9,  1870.     (16  Stats.,  p.  217.) 

[Revised  Statutes,  paragraphs  2329  to  2333  inclusive,  contain  this 
act.     See  Copp's  Mining  Laws.] 


No.  23. — An  Act  to  grant  the  Right  of  Way  for  the  Alameda  Road  through 

certain  lands  in  Califorhia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  portion  of  the 
tract  of  land  situated  in  the  county  of  Santa  Clara,  and  State  of  Califor- 
nia, lying  between  the  Rancho  Potrero  de  Santa  Clara  and  the  Rancho 
de  los  Coches,  which  is  occupied  by  Santa  Clara  Street,  according  to  the 
map  of  the  city  of  San  Jose,  and  the  street  intersecting  Santa  Clara 
street,  is  hereby  granted  to  said  city  for  the  purpose  of  streets.  And 
the  parcels  of  said  tract  of  land  lying  between  said  ranchos  which  are 
included  within  the  corporate  limits  of  said  city,  and  not  occupied  as 
streets,  are  hereby  granted  to  the  respective  persons  in  possession 
thereof,  by  themselves  or  their  tenants. 

Seo.  .2  And  be  it  further  enacted,  That  the  right  of  way  through 
that  portion  of  the  tract  of  land  lying  between  the  said  ranchos,  which  is 
situate  without  the  corporate  limits  of  the  said  city  of  San  Jose,  is 
hereby  granted  to  the  said  county  of  Santa  Clara,  for  public  use,  for  the 
highways,  roads,  and  sidewalks  running  along,  upon,  or  across  the  said 
tract  of  land ;  and  authority  is  hereby  granted  to  the  board  of  super- 
visors of  said  county  to  regulate  and  determine  the  number,  position, 
width,  and  grade  of  such  highways,  roads,  and  sidewalks. 

Seo.  3.  And  be  it  further  enacted,  That  the  said  tract  of  land  in  the 
second  section  mentioned,  subject  to  the  right  of  way  as  therein  granted, 
is  hereby  granted  to  the  several  persons,  whether  natural  or  artificial, 
owning  the  adjoining  lands,  the  parcel  hereby  granted  to  each  person 
being  the  parcel  lying  between  his  or  its  lands  and  a  line  running 
through  the  middle  of  said  tract  of  land. 

Approved,  July  9,  1870.     (16  Stats.,  p.  218.) 
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No  24.  An  Act  to  vacate  the  Fort  Dakota  militarv  Reservation  in  the  Terri- 
tory of  Dakota,  and  for  other  Parpf)ses. 

Be  U  enacted  hy  the  Senate  and  House  of  Bepresentafives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  military 
reservation  at  Fort  Dakota,  in  the  county  of  Minnehaha,  and  Territory 
of  Dakota,  be,  and  the  same  is  hereby,  vacated,  and  the  lands  embraced 
in  said  reservation  shall  be  subject  to  private  entry  under  the  provisions 
of  the  pre-emption  and  homestead  laws  of  the  United  States,  except  so 
much  thereof  as  may  be  embraced  in  sections  heretofore  reserved  for 
school  purposes :  Provided,  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  interfere  with  any  rights  which  may  have  accrued  previous 
to  the  withdrawal  of  said  lands  for  the  purposes  of  such  reservation : 
And  provided  also,  That  any  improvements  on  said  reservation  made 
by  the  military  authorities  prior  io  its  relinquishment  by  the  Secretary 
of  War,  shall  be  appraised  by  the  register  and  receiver  of  the  land- 
office  of  the  district  in  which  said  reservation  is  situated,  and  paid  for 
by  the  purchaser  of  the  lands  on  which  the  same  are  located :  And 
provided  further  f  That  no  patent  shall  issue  for  any  portion  of  said 
lands  until  the  improvements  thereon  shall  have  been  paid  for  at  their 
appraised  value. 

Approved,  July  14,  1870.     (16  Stats.,  p.  275.) 


No.  25.  An  Act  to  declare  forfeited  to  the  United  States  certain  Lands  granted 
to  the  State  of  Louisiana  to  aid  in  constructing  a  Railroad  therein. 

Be  it  enacted  hy  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  all  the  lands 
which  were  granted  by  Congress,  in  the  year  eighteen  hundred  and 
fifty-six,  to  the  State  of  Louisiana,  to  aid  in  the  construction  of  the 
New  Orleans,  Opelousas,  and  Great  Western  Railroad,  and  which  have 
not  been  lawfully  disposed  of  by  the  said  State  under  said  grant,  which 
has  expired  by  limitation,  or  by  act  of  Congress  since  the  original  graot, 
are  hereby  declared  forfeited  to  the  United  States,  and  these  lands  shall 
hereafter  be  disposed  of  as  other  public  lands  of  the  United  States. 

Approved  July  14,  1870.     (16  Stats,  p.  277.) 


No.  26. — An  Act  to  extend  the   Provisions  of  the  Pre-emption  Laws  to  the 

Territory  of  Colorado,  and  for  other  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  privileges 
of  the  act  of  May  thirtieth,  eighteen  hundred  and  sixty-two,  entitled 
**  An  act  to  reduce  the  expenses  of  the  survey  and  sale  of  the  public 
lands  in  the  United  States,"  be,  and  the  same  are  hereby,  extended 
to  Colorado ;  and  the  proviso  of  the  first  section  of  the  act  approved 
June  second,  eighteen  hundred  and  sixty- two,  entitled  "  An  act  to 
establish  a  land-office  in  the  Territory  of  Colorado,  and  for  other  pur- 
poses," is  hereby  repealed. 

Sec.  2.  And  be  it  further  enacted,  That  nothing  in  the  act  of  Con- 
gress approved  March  twenty-seven,  eighteen  hundred  and  fifty-four, 
entitled  *'An  act  for  the  relief  of  settlers  on  lands  reserved  for  railroad 
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purposes,"  shall  be  construed  to  relieve  such  settlers  from  the  obliga- 
tion to  file  the  proper  notices  of  their  claims,  as  in  other'  cases,  and  all 
claimants  of  pre  emption  rights  shall  hereafter,  when  no  shorter 
period  of  time  is  now  prescribed  by  law,  make  the  proper  proof  and 
payment  for  the  lands  claimed,  within  eighteen  months  after  the  date 
prescribed  for  filing  their  declaratory  notices  shall  have  expired  :  Pro- 
vided, That  where  said  date  shall  have  elapsed  before  the  passage  of 
this  act,  said  pre-emptors  shall  have  one  )ear  after  the  passage  hereof 
in  which  to  make  such  proof  and  payment. 

Ajyproved,  July  14,  1870.     (16  Stats.,  p.  279.)     See  Title  III.,  Nos. 
351,  363,  364. 


No.  26}. — An  Act  making  Appropriations  for  sundry  civil  Expenses  of  the 
(lovernment  for  the  Year  ending  June  thirty,  eighteen  nundred  and 
seventy-one,  and  for  other  Purposes.    *    *    * 

For  surveying  the  public  lands  in  Arizona,  at  rates  not  exceeding 
fifteen  dollars  per  lineal  mile  for  standard  lines,  twelve  dollars  for  town- 
ship, and  ten  dollars  for  section  lines,  ten  thousand  dollars :  Provided, 
That  it  shall  be  the  duty  of  the  Surveyor  General  of  Arizona,  under 
such  instructions  as  may  be  given  by  the  Secretary  of  the  Interior,  to 
ascertain  and  report  upon  the  origin,  nature,  character,  and  extent  of 
tbe  claims  to  lands  in  said  Territory  under  the  laws,  usages,  and  customs 
of  Spain  and  Mexico :  and  for  this  purpose  he  shall  have  all  the  powers 
conferred,  and  shall  perform  all  the  duties  enjoined  upon  the  Surveyor 
General  of  New  Mexico,  by  the  eighth  section  of  an  act  entitled  "An 
act  to  establish  the  offices  of  Surveyor  General  of  New  Mexico,  Kansas 
and  Nebraska,  to  grant  donations  to  actual  settlers  and  for  other  pur- 
poses," approved,  July  twenty-second,  eighteen  hundred  and  fifty- 
four,  and  his  report  shall  be  laid  before  Congress  for  such  action  thereon 
as  shall  be  deemed  just  and  proper.     *     *     * 

Approved,  July  15,  1870.     (16  Stats.,  p.  304.) 


No.  27. — An  Act  making:  Appropriations  for  the  Support  of  the  Army  for  the 
Year  ending  June  thirty,  eighteen  hundred  and  seventy -one,  and  for  other 
Purposes.    *    *    *         ' 

Seo.  25.  And  he  it  further  enacted,  That  every  private  soldier  and  offi- 
cer who  has  served  in  the  army  of  the  United  States  during  the  rebellion, 
for  ninety  days,  and  remained  loyal -to  the  government,  and  every  sea- 
man, marine,  and  officer,  or  other  person,  who  has  served  in  the  navy 
of  the  United  States,  or  in  the  marine  corps  or  revenue  marine,  during 
the  rebellion,  for  ninety  days,  and  remained  loyal  to  the  government, 
.shall,  on  payment  of  the  fee  or  commission  to  any  register  or  receiver 
of  any  land  office  required  by  law,  be  entitled  to  enter  one  quarter  sec- 
tion of  land,  not  mineral,  of  the  alternate  reserved  sections  of  public 
lands  along  the  lines  of  any  one  of  the  railroads  or  other  public  works 
in  the  United  States,  wherever  public  lands  have  been  or  may  be  granted 
by  acts  of  Congress,  and  to  receive  a  patent  therefor  under  and  by  virtue 
of  the  provisions  of  the  act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,  and  the  acts  amendatory  thereof,  and  on  the  terms 
and  conditions  therein  prescribed ;  and  all  the  provisions  of  said  acts, 
except   as  herein  modified,  shall  extend   and  be  applicable   to  entries 
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under  this  act^and  the  Commissioner  ofthe  General  Land  Office  is  hereby 
authorized  to  prescribe  the  necessary  rules  and  regulations  to  carry  this 
section  into  eflFect,  and  determine  all  facts  necessary  therefor. 

Approved,  July  15, 1870.    (16  Stats.,  p.  320.)    See  Title  I.,  No.  266. 


No.27i. — An  Act  making  Appropriations  for  the  current  and  contingent 
Expenses  of  tlie  Indian  Department  and  for  fulfilling  Treaty  Stipulations 
with  various  Indian  Tribes  for  the  Year  ending  June  thirty,  eighteen 
hundred  and  seventy-one,  and  for  other  Purposes.    *    *    *    » 

Sec.  [9.]  And  be  it  further  enacted^  That  the  Secretary  of  the  Interior 
be,  and  hereby  is,  directed  to  cause  to  be  investigated  and  to  determine 
the  claims  of  certain  Indians  of  the  Winnebago  tribe  now  lawfully  resid- 
ing in  the  State  of  Minnesota;  to  issue  patents  without  the  right  of 
alienation  to  those  of  them  whom  he  shall  find  to  be  entitled  thereto  for 
the  lands  heretofore  allotted  to  them  in  severalty,  or  which  may  have 
been  designated  by  them  for  allotment,  under  the  provisions  of  the  treaty 
ratified  March  sixteen,  eighteen  hundred  and  sixty-one,  or  of  an  act 
entitled  *  An  act  for  the  removal  of  the  Winnebago  Indians,  and  .for  the 
sale  of  their  reservation  in  Minnesota  for  their  benefit,"  approved  Feb- 
ruary twenty-one,  eighteen  hundred  and  sixty- three,  and  which  may  not 
have  been  sold  or  disposed  of  by  the  United  States ;  and  in  case  of  such 
sale,  then  such  land  as  may  be  hereafter  designated  by  them  for  allot- 
ment as  aforesaid  out  of  any  unsold  lands  within  the  limits  of  said  Win- 
nebago reservation  in  Minnesota,  and  should  it  be  impracticable  to  make 
such  allotments  within  the  limits  of  said  reservation  on  good  agricultu- 
ral lands,  then  they  may  be  made  on  any  public  lands  of  the  United 
States  subject  to  sale  at  private  entry  within  the  State  of  Minnesota. 
And  the  said  Winnebago  Indians,  and  all  others  being  members  of  said 
tribe  lawfully  residing  in  the  State  of  Minnesota,  shall  hereafter  be  enti- 
tled to  receive  their  pro  rata  distributive  proportion  of  all  annuities  in 
goods,  money,  or  property,  and  any  other  moneys  to  which  said  tribe  is 
or  may  be  entitled  under  any  law  or  treaty  now  in  force,  at  their  homes 
in  Minnesota,  the  same  as  though  they  had  removed  west  and  settled 
with  the  western  Winnebagoes. 

Sec  [10]  And  be  itfurth.er  enacted.  That  if  at  any  time  hereafter  any 
of  the  said  Indians  shall  desire  to  become  citizens  of  the  United  States 
they  shall  make  application  to  the  judge  ofthe  district  court  of  the  United 
States  for  the  district  of  Minnesota,  and  in  open  court  make  the  same 
proof  and  take  the  same  oath  of  allegiance  as  is  provided  by  law  for  the 
naturalization  of  aliens,  and  shall  also  make  proof  to  the  satisfaction  of 
said  court  that  they  are  sufficiently  intelligent  and  prudent  to  control 
their  affairs  and  interests ;  that  the[y]  have  adopted  the  habits  of  civil- 
ized life,  and  have  for  at  least  five  years  previous  thereto  been  able  to 
support  themselves  and  families ;  w^hereupon  they  shall  be  declared  by 
said  court  to  be  citizens  of  the  United  States,  which  declaration  shall  be 
entered  of  record,  and  a  certificate  thereof  given  to  said  party.  On  the 
presentation  of  the  said  certificate  to  the  Secretary  of  the  Interior,  with 
satisfactory  proof  of  identity,  he  may  at  the  request  of  such  person  or 
persons  cause  the  land  severally  held  by  them  to  be  conveyed  to  them  by 
patent  in  fee  simple,  with  power  of  alienation,  and  may  at  the  same  time 
cause  to  be  paid  to  them  their  proportion  of  all  the  moneys  and  effects  of 
said  tribe  held  in  trust  by  or  under  the  provision  of  any  treaty  or  law 
of  the  United  States.     And  on  such  patents  being  issued,  and  such  pay- 
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ments  ordered  to  be  made,  such  persona  shall  cease  to  be  members  of 
said  tribe,  and  thereafter  the  lands  so  patented  to  them  shall  be  subject 
to  levy,  taxation,  and  sale,  in  like  manner  with  the  property  of  other 
citizens. 

Seo.  [11.]  And  be  it  further  enactedy  That  the  eastern  band  of  the 
Cherokee  Indians,  by  that  name  and  style  be,  and  they  are  hereby, 
authorized  and  empowered  to  institute  and  carry  on  a  suit  or  suits  in 
law  or  equity  in  the  district  or  circuit  courts  of  the  United  States  against 
the  present  or  former  Indian  agent  or  agents  of  said  band,  their  admin- 
istrators, executors,  and  heirs,  and  against  the  securities  of  sucb  agent 
or  agents,  their  administrators,  executors,  curators  or  trustees  for  all 
claims,  causes  of  suit  or  rights  in  law  or  equity  that  said  band  may  have 
against  them  or  either  of  them;  and  the  law  of  limitation  shall  apply  to 
such  claims,  causes  of  action,  and  rights  from  and  after  the  day  this  act 
takes  effect.  It  shall  be  the  duty  of  the  district  attorneys  and  the  At- 
torney-General of  the  United  States  to  institute  and  prosecute  all  suits, 
cause  for  which  may  arise  under  this  section. 

Seo.  [12]  And  be  it  further  eyiacted,  That  whenever  the  Great  and 
Little'  Osage  Indians  shall  agree  thereto,  in  such  manner  as  the  Presi- 
dent shall  prescribe,  it  shall  be  the  duty  of  the  President  to  remove  said 
Indians  from  the  State  of  Kansas  to  lands  provided  or  to  be  provided  for 
them  for  a  permanent  home  in  the  Indian  Territory,  to  consist  of  a  tract 
of  land  in  compact  form  equal  in  quantity  to  one  hundred  and  sixty 
acres  for  each  member  of  said  tribe,  or  such  part  thereof  as  said  In- 
dians may  desire,  to  be  paid  for  out  of  the  proceeds  of  the  sales  of  their 
lands  in  the  State  of  Kansas,  the  price  per  acre  for  such  lands  to  be 
procured  in  the  Indian  Territory  not  to  exceed  the  price  paid  or  to  be 
paid  by  the  United  States  for  the  same.     And  to  defray  the  expenses  of 
said  removal,  and  to  aid  in  the  subsistence  of  the  said  Indians  during 
the  first  year,  there  is  hereby  appropriated  out  of  the  treasury,  out  of 
any  money  not  otherwise  appropriated,  to  be  expended  under  the  di- 
rection of  the  Secretary  of  the  Interior,  the  sum  of  fifty  thousand  dollars, 
to  be  reimbursed  to  the  United  States  from  the  proceeds  of  the  sale  of 
the  lands  of  the  said  Indians  in  Kansas,  including  the  trust  lands  north 
of  their  present  diminished  reservation,  which  lands  shall  be  open  to 
settlement  after  survey,  excepting  the  sixteenth  and  thirty-sixth  sections, 
which  shall  be  reserved  to  the  State  of  Kansas  for  school  purposes,  and 
shall  be  sold  tu  actual  settlers  only,  said  settlers  being  heads  of  families, 
or  over  twenty-one  years  of  age,  in  quantities  not  exceeding  one  hund- 
red and  sixty  acres,  in  square  form,  to  each  settler,  at  the  price  of  one 
dollar  and  twenty-five  cents  per  acre;  payment  to  be  made  in  cash 
within  one  year  from  date  of  settlement  or  of  the  passage  of  this  act; 
and  the  United  States,  in  consideration  of  the  relinquishment  by  said 
Indians  of  their  lands  in  Kansas,  shall  pay  annually  interest  on  the 
amount  of  money  received  as  proceeds  of  sale  of  said  lands,  at  the  rate 
of  five  per  centum,  to  be  expended  by  the  President  for  the  benefit  of  said 
Indians,  in  such  manner  as  he  i^iay  deem  proper.     And  for  this  purpose 
an  accurate  account  shall  be  kept  by  the  Secretary  of  the  Interior  of  the 
money  received  as  proceeds  of  sale,  and  the  aggregate  amount  received 
prior  to  the  first  day  of  November  of  each  year  shall  be  the  amount  upon 
which  the  payment  of  interest  shall  be  based.     The  proceeds  of  sale  of 
said  land  shall  be  carried  to  the  credit  of  said  Indians  on  the  books  of  the 
treasury,  and  shall  bear  interest  at  the  rate  of  five  per  cent,  per  annum: 
Provided,  That  the  diminished  reserve  of  said  Indians  in  Kansas  shall  be 
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surveyed  under  the  direction  of  the  Secretary  of  the  Interior  as  other 
public  lands  are  surveyed,  as  soon  as  the  consent  of  said  Indians  is  ob- 
tained as  above  provided,  the  expense  of  said  survey  to  be  paid  from  the 
proceeds  of  sale  of  said  land.     *     *     * 

Approved,  July  15,  1870.     (16  Stats.,  p.  361.) 


No-  28- — An  Act  to  amend  an  Act  entitled  "An  Act  grantinjr  Lands  to  the 
St4ite  of  Oregon  to  aid  in  the  Constructiou  of  a  military  Wagon  Road  from 
Albany,  Oregon,  to  Ihe  eastern  Boundary  of  said  State." 

Be  it  enacted  bif  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Conqress  assembled,  That  an  act  entitled 
**  An  act  Gjrantin^ lands  to  the  State  of  Oregon  to  aid  in  the  construction 
of  a  military  road  from  Albany,  Oregon,  to  the  eastern  boundary  of 
said  State.*'  be  amended  so  as  to  strike  out  the  words  **  by  way  of 
Canyon  City,"  in  the  first  section  of  said  act,  and  insert  instead  thereof 
the  words  "  by  way  of  Camp  Harney." 

Approved,  July  15,  1870.     (16  Stats.,  p.  363.)     See  No.  114. 


No.  29. — An  Act  granting  to  the  Utah  Central  Railroad  Company  a  Right  of 
Way  through  the  public  Lands  for  the  Construction  of  a  Railroad  and  Tel- 
egraph. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  right  of 
way  through  the  public  lands  be,  and  the  same  is  hereby,  granted  to 
the  Utah  Central  Railroad  Company,  a  corporation  created  under  the 
laws  of  the  legislative  assembly  of  the  Territory  of  Utah,  its  successors 
and  assigns,  for  the  construction  of  a  railroad  and  telegraph  from  a 
point  at  or  near  Ogden  City,  in  the  Territory  of  Utah,  to  Salt  Lake 
City,  in  said  Territory;  and  the  right,  power  and  authority  is  [are] 
hereby  given  to  said  corporation  to  take  from  the  public  lands  adjacent 
to  the  line  of  said  road  material  of  earth,  stone,  timber,  and  so  forth,  for 
the  construction  thereof.  Said  way  is  granted  to  said  railroad  to  the 
extent  of  two  hundred  feet  in  width  on  each  side  of  said  railroad  where 
it  may  pass  through  the  public  domain,  including  all  necessary  ground 
for  station  buildings,  work-shops,  depots,  machine-shops,  switches,  side- 
tracks, turn-tables,  and  water-stations :  Provided^  That  within  three 
months  from  the  passage  of  this  act  the  said  Utah  Central  Railroad 
Company  shall  file  with  the  Secretary  of  the  Interior  a  map  to  be  ap- 
proved by  him,  exhibiting  the  line  of  the  railroad  of  said  company,  as 
the  same  has  been  located  and  constructed  :  Provided  further,  That 
said  company  shall  not  charge  the  government  higher  rates  than  they 
do  individuals  for  like  transportation  and  telegraphic  service.  And  it 
shall  be  the  duty  of  the  Utah  Central  Railroad  Company  to  permit  any 
other  railroad,  which  has  been  or  shall  be  authorized  to  be  built  by  the 
United  States,  or  by  the  legislature  of  the  Territory  of  Utah,  to  form 
running  connections  with  its  road  on  fair  and  equitable  terms. 

Sec.  2.  And  be  it  further  enacted.  That  the  United  States  make  the 
grants  herein,  and  that  the  said  Utah  Central  Railroad  Company  ac- 
cepts the  same,  upon  the  express  condition  that  the  said  company  shall 
not  exercise  the  power  given  by  section  ten  of  chapter  sixteen  of  the 
laws  of  the  Territory  of  Utah,  approved  February  nineteenth,  eighteen 
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hundred  aad  sixty-aine;  aad  upon  the  further  express  cooditioa  that 
if  the  said  compaDj  make  any  breach  of  the  conditions  hereof,  then  in 
such  case,  at  any  time  hereafter,  the  United  States,  by  its  Congress,  may 
do  any  and  all  acts  and  things  which  may  be  needful  and  necessary  for 
the  enforcement  of  such  conditions. 

Sec.  3.  And  be  it  further  enacted,  That  said  Utah  Central  Railroad 
shall  be  a  post  route  and  a  military  road,  subject  to  the  use  of  the  United 
States  for  postal,  military,  naval,  and  all  other  government  service,  and 
also  subject  to  such  regulations  as  Congress  may  impose,  restricting 
the  charges  for  such  government  transportation. 

Seo.  4.  And  be  it  further  enacted.  That  the  acceptance  of  the  terms, 
conditions  and  impositions  of  this  act,  by  the  said  Utah  Central  Rail- 
road Company,  shall  be  signified  in  writing  under  the  corporate  seal 
of  said  company,  duly  executed  pursuant  to  the  direction  of  its  board 
of  directors  first  bad  and  obtained,  which  acceptance  shall  be  made  within 
three  months  after  the  passage  of  this  act,  and  shall  be  served  on  the 
President  of  the  United  States ;  and  if  such  acceptance  and  service  shall 
not  be  so  made,  this  grant  shall  be  void. 

Sec.  6.  And  be  it  further  enacted,  That  Congres  may  at  any  time, 
having  due  regard  for  the  rights  of  said  Utah  Central  Railroad  Com- 
pany, add  to,  alter,  amend,  or  repeal  this  act. 

Approved,  December  1&.  1870.     (16  Stats.,  p.  396.) 


No.  30. — Joint  Resolution  (No.  24)  relative  to  School  Lands  in  the  State  of 

Oregon. 

Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  Congress  hereby 
assents  to  the  application  of  the  five  hundred  thousand  acres  of  land 
granted  to  the  State  of  Oregon  by  the  act  of  Congress  approved  Sep- 
tember four,  eighteen  hundred  and  forty -one,  to  the  support  of  common 
schools,  as  provided  in  section  two,  article  eight,  of  the  constitution  of 
said  State :  Provided,  That  nothing  herein  shall  influence  the  construc- 
tion or  effect  of  the  act  admitting  said  State  into  the  Union  as  to  said 
application. 

Approved,  February  9,  18TI.     (16  Stats.,  p.  595.) 


No.  31. — An  Act  to  repeal  an  Act  entitled  **  An  Act  for  the  Survey  of  Grants 
or  Claims  of  Land,"  approved  June  second,  eighteen  hundred  and  sixty- 
two. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  an  act  entitled 
"An  act  for  the  survey  of  grants  or  claims  of  land,"  approved  June 
second,  eighteen  hundred  and  sixty-two,  being  chapter  XC.  of  the  acts 
of  the  second  session  of  the  Thirty-seventh  Congress  of  the  United 
States,  be,  and  the  same  is  hereby,  repealed :  Provided,  That  the  repeal 
of  said  act  shall  not  affect  any  rights  heretofore  acquired  under  the 
same. 

Approved,  February  18,  18TL  (16  Stats.,  p.  416.)  See  Title  VL, 
Nos.  506,  50T. 
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No.  32. — An  Act  to  provide  for  the  Disposition  of  useless  military  Ee? erva- 

'tions. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentativea  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary  of 
War  be,  and  he  is  hereby,  authorized  and  empowered  to  transfer  to  the 
custody  and  control  of  the  Secretary  of  the  Interior,  for  disposition  for 
cash,  according  to  the  existing  laws  of  the  United  States  relating  to  the 
public  lands,  after  appraisement,  to  the  highest  bidder,  and  at  not  less 
than  the  appraised  value,  nor  at  less  than  one  dollar  and  twenty-five 
cents  per  acre,  the  United  Stales  military  reservations  at  Forts  Lane 
and 'Walla- Walla,  in  the  State  of  Oregon  ;  Fort  Zarah,  in  the  State  of 
Kansas  ;  Camp  McGarry,  in  the  State  of  Nevada ;  Fort  Sumner,  in  the 
Territory  of  New  Mexico ;  Forts  Jessup  and  Sabine,  in  the  State  of 
Louisiana;  Fort  Wayne  and  Fort  Smith,  in  the  State  of  Arkansas; 
such  portion  of  the  Fort  Abercrombie  reservation  as  lies  east  of  the  Red 
River  of  the  North  ;  and  such  portions  of  the  reservation  at  Fort 
Bridger,  in  the  Territory  of  Wyoming,  as  may  no  longer  be  required 
for  military  purposes :  Provided^  That  the  ^^ecreta^y  of  the  Interior 
shall,  whenever  in  his  opinion  the  public  interests  may  require  it,  cause 
any  of  the  foregoing  reservations,  or  part  thereof,  to  be  subdivided  into 
tracts  less  than  forty  acres  each,  or  into  town  lots:  And  provided  also, 
That  each  subdivision  shall  be  appraised  and  offered  separately  at  public 
outcry,  to  the  highest  bidder,  as  hereinbore  provided,  after  which  any 
unsold  land  or  lot  shall  be  subject  to  sale  at  private  entry  for  the  ap- 
praised value,  at  the  proper  land-office :  And  provided  further,  That 
should  there  be  improvements  of  buildings,  or  of  building  materials,  or 
other  valuable  property,  the  Secretary  of  the  Interior  shall  have  them 
appraised  ;  and  no  patent  shall  issue  for  the  real  estate  until  the  im- 
provements are  paid  for,  at  the  appraised  value  thereof,  under  such 
regulations  as  may  be  prescribed  by  the  said  Secretary. 

Seo.  2.  And  be  it  further  enacted,  That  the  right  is  hereby  granted  to 
Dalles  City  to  have  and  use  the  waters  of  Mill  creek  flowing  through 
the  military  reservation  of  Fort  Dalles,  Oregon,  and  the  right  of  way  to 
convey  the  same  through  said  reservation  for  the  purposes  of  supplying 
Dalles  City  with  water  and  for  manufacturing  purposes. 

Seo.  3.  And  be  it  further  enacted^  That  permission  is  granted  to  the 
corporated  authorities  of  Dalles  City  to  extend  Liberty  Street  southerly, 
on  the  line  of  the  same,  through  said  reservation,  and  [that]  th6  land 
lying  east  thereof  be,  and  the  same  is,  granted  to  said  Dalles  City,  in 
fee,  upon  the  payment  to  the  United  States  therefor  [of]  the  sum  of 
five  dollars  per  acre. 

Seo.  4.  And  be  it  further  enacted,  That  the  land  hereby  granted  said 
city  shall  be  surveyed  under  the  direction  of  the  surveyor-general  for  the 
State  of  Oregon  upon  application  to  him  made  by  the  mayor  of  said 
city  ;  and  the  expenses  of  such  survey  shall  be  paid  by  said  Dalles  City. 

Approved,  February  24, 1871.  (16  Stats.,  p.  430.)  See  Nos.  202,  204. 


Noi  33. — An  Act  to  incorporate  the  Texas  Pacific  Railroad  Company,  and  to 
aid  in  the  Construction  of  its  Road,  and  for  other  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  John  C  Fre- 
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mont,  James  L.  Alcorn,  G.  M.  Dodge,  0.  C.  French,  John  D.  Cald- 
well, J.  J.  Noah,  A.  C.  Osborne,  Timothy  Hurley,  C.  C.  Pool,  Silas  N. 
Martin,  John  M.  Corse,  George  K  Wentworth,  Philip  H.  Morgan,  J. 
D.  Cameron,  Marshal  O.  Koberts,  James  L.  Hodges,  John  Ray,  W. 
Vermilye,  Enoch  L.  Faucher,  Charles  F.  Livermore,  Joseph  H.  Ogles- 
by,  John  Whytock,  Daniel  Drew,  F.  8.  Davis,  W.  Orton,  A.  C.  Bab- 
cock,  Thomas  A.  Scott,  Samuel  D.  HoflFman,  H.  Ramsdale,  William  H. 
Jackson,  R.  C.  Parsons,  Delos  W.  Emmons,  M.  A.  South  worth,  John 
H.  Hall,  G.  C.  Kinzey,  W.  P.  Clark,  James  Dart,  H.  Jacobs,  L.  T. 
Smith,  W.  P.  Dole,  C.  A.  Weed,  A.  P.  K.  Saflford,  H.  McCullough, 
Charles  Jackson,  Elisha  Dyer,  Alfred  Anthony,  James  Hoy,  M.   W- 
Benjamin,  H.  D.  Cooke,  Joseph  R.  West,  W.  S.  Huntington,  J.  M. 
Tebbetts.  C.  C.  Leoudridge,  D.  D.  Porter,  M.  Woodhull,  Hiram  Price, 
M.  C.  Hunter,  W.  T.  Walters,  J.  B.  Brownlow,  T.  A.  Morris,  Owen 
Tuller,  J.  H.  Ledlie,  K.  M.  Bishop,  Samuel  Craighead,  D.  N.  Stanton, 
Augustus  H.  Whiting,  G.  L.  Johnston,  J.  W.  Goodland,  Powell  Clay- 
ton, Samuel  Tate,  W.  Bolton,  H.   Robinson,  George  Maney,  U.  H. 
Bynum,  M.  Burns,  J.  C.  Goodloe,  E.  G.  Barney,  Cyrus  Busey,  J.  W. 
Forney,   J.  Lock  wood,  E.    M.    Davis,  N.   Patton,  W,    Flanegan,  G. 
O'Brien,  G.  P.  Buel,  G.  H.  Gidding,  J   J.  Newell,  E.  W.  Rice,  R.  M. 
Shoemaker,  Samuel  Sloan,  S  W.  Morton,  J.  B.  Bowman,  L.  M.  Flour- 
noy,  J.  J.  Hinds,  G.  R.  Weeks,  J.  T.  Ludling,  B.  C.  Gilbert,  B.  D. 
Williams,  Thomas  Olcott,  G  A.  Fosdick,  Harry  Hays,  P.  S.  Forbes, 
John  T.  Sprague,  L.  R.  xMarsh,  A.  W.  Beckwith,  J.  C.  Stanton,  Cyrus 
H.  Baldwin,  A.  J.  Hamilton,  Rush  R.  Sloan,  Silas  C.  Colgrove,  Sam'l. 
D.  Jones,  N.  H.  Decker,  William  N.  Leet,  B.  F.  Allen,  J.  B.  Chaves, 
Augustus  Kountze,  John  N.  Goodwin,  William  S.  Rosecrans,  Michael 
Hahn,  H.  C.  Warmouth,  J.  S.  Williams,  G.  M.  Spencer,  L.  J.  Higby, 
W.  C.  Kimball,  and  all  such  persons  as  shall  or  may  be  associated  with 
them,  and  their  successors,  are  hereby  created  a  body  politic  and  cor- 
porate in  fact  and  in  law,  by  the  name,  style,  and  title  of  the  Texas  Pa- 
cific Railroad  Company,  and  by  that  name  shall  have  perpetual  suc- 
cession, and  shall  be  able  to  sue  and  be  sued,  plead  and  be  impleaded, 
defend  and  be  defended,  in  all  courts  of  law  and  equity  within  the 
United  States,  and  may  make  and  use  a  common  seal ;  and  the  said 
corporation  is  hereby  authorized  and  empowered  to  lay  out,  locate,  con- 
struct, furnish,  maintain,  and  enjoy  a  continuous  railroad  and  telegraph 
line,  with  the  appurtenances,  from  a  point  at  or  near  Marshall,  county 
of  Harrison,  State  of  Texas ;  thence  by  the  most  direct  and  eligible 
route,  to  be  determined  by  said  company,  near  the  thirty-second  parallel 
of  north  latitude,  to  a  point  at  or  near  El  Paso ;  thence  by  the  most 
direct  and  eligible  route,  to  be  selected  by  said  company,  through  New 
Mexico  and  Arizona,  to  a  point  on  the  Rio  Colorado,  at  or  near  the 
southeastern  boundary  of  the  State  of  California ;  thence  by  the  most 
direct  and  eligible  route  to  San  Diego,  California,  to  ship's  channel,  in 
the  bay  of  San  Diego,  in  the  State  of  California,  pursuing^in  the  location 
thereof,  as  near  as  may  be,  the  thirty-second  parallel  of  north  latitude, 
and  is  hereby  vested  with  all  the  powers,  privileges,  and  immunities 
necessary  to  carry  into  effect  the  pur[po]ses  of  this  act 

Sec.  2.  That  the  persons  named  in  the  first  section  of  this  act  shall 
constitute  a  board  of  commissioners,  (twenty  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business,)  to  be  known  as  the  Texas  Pacific 
Railroad  commissioners,  who  shall  meet  in  the  city  of  New  York  within 
ninety  days  after  the  passage  of  this  act^  at  a  time  to  be  designated  in 
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a  notice  to  be  signed  bj  the  person  first  named  in  the  list  of  corporators 
and  six  of  his  associates,  and  to  be  published  for  two  weeks  in,  at  least, 
one  daily  newspaper  in  New  York,  New  Orleans,  and  Washington ;  and, 
when  so  met,  they  may  cause  books  to  be  opened  for  the  subscription  of 
the  capital  stock  of  said  company,  and  when  twenty  thousand  shares, 
amounting  to  two  millions  of  dollars,  shall  have  been  subscribed,  and  ten 
per  centum  actually  paid  thereon,  in  money,  to  the  treasurer,  to  be 
elected  by  said  commissioners,  who  shall  give  bond  for  its  safe  keeping 
and  payment  to  the  treasurer  of  the  company  when  organized,  then  it 
shall  be  lawful  for  such  subscribers  or  stockholders,  or  a  majority  thereof, 
to  organize  said  company  in  accordance  with  the  provisions  of  this  act, 
and  to  elect  not  less  than  seven,  nor  more  than  seventeen  directors,  a 
majority  of  whom  shall  be  necessary  to  the  transaction  of  business,  and 
who  shall  hold  their  offices  for  one  year  and  until  their  successors  shall 
be  elected  and  qualified;  and  the  said  directors  shall  immediately  pro- 
ceed to  elect  a  president,  vice-president,  secretary,  and  treasurer;  the 
president  and  vice-president  shall  be  directors.  At  all  elections  for 
directors,  each  share  of  stock  shall  be  entitled  to  one  vote,  which  may  be 
given  by  the  holders  in  person,  or  by  proxy,  who  shall  also  be  a  share- 
bolder.  The  directors  yhall  hold  their  offices  for  any  term  not  exceed- 
ing three  years,  as  may  be  provided  in  the  by-laws ;  and  the  annual 
meetings  of  stockholders  shall  take  place  as  provided  for  in  said  by-laws. 

Seo  3.  That  the  capital  stock  of  the  Texas  Pacific  Railroad  Company 
shall  be  fixed  by  the  board  of  directors,  at  a  sum  not  exceeding  fifty 
millions  of  dollars,  in  shares  of  one  hundred  dollars;  and  when  the 
amount  is  so  fixed,  it  shall  never  be  increased  except  by  consent  of  Con- 
gress. Assessments  upon  said  stock  shall  only  be  made  by  a  majority 
vote  of  the  whole  number  of  directors  at  a  regular  meeting,  which  said 
assessments  shall  be  paid  at  the  expiration  of  thirty  days  after  a  notice 
given  in  one  newspaper  4n  each  of  the  cities  of  Washington,  Philadel- 
phia, New  York,  and  New  Orleanfi. 

Seo.  4.  That  the  said  Texas  Pacific  Railroad  Company  shall  have 
power  and  lawful  authority  to  purchase  the  stock,  land  grants,  franchises, 
and  appurtenances  of,  and  consolidate  on  such  terms  as  may  be  agreed 
upon  between  the  parties,  with  any  railroad  company  or  companies 
heretofore  chartered  by  congressional.  State,  or  territorial  authority,  on 
the  route  prescribed  in  the  first  section  of  this  act;  but  no  such  consoli- 
dation shall  be  with  any  competing  through  line  of  railroads  to  the 
Pacific  Ocean. 

Seo.  5.  That  the  said  company  shall  have  power  and  authority  to 
make  running  arrangements  with  any  railroad  company  or  companies 
heretofore  chartered,  or  that  may  hereafter  be  chartered  by  congres- 
sional, State,  or  territorial  authority  ;  also  to  purchase  lands,  or  to 
accept  donations,  or  grant  of  lands,  or  other  property,  from  States  or 
individuals,  for  the  purpose  of  aiding  in  carrying  out  the  object  of  this 
company. 

Seo.  6.  That  the  rights,  lands,  land  grants,  franchises,  privileges  and 
appurtenances,  and  property  of  every  description,  belonging  to  each  of 
the  consolidated  or  purchased  railroad  company  or  companies,  as  herein 
provided,  shall  vest  in  and  become  absolutely  the  property  of  the  Texas 
Pacific  Railroad  Company  :  Provided,  That  in  all  contracts  made  and 
entered  into  by  said  company  with  any  and  all  other  railroad  company 
or  companies,  to  perfect  such  aforesaid  consolidation  or  purchase,  the 
indebtedness  or  other  legal  obligations  of  said  company  or  companies 
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shall  be  assumed  by  tbe  said  Texas  Pacific  Railroad  Company  as  may 
be  agreed  upou,  and  no  such  consolidation  or  purchase  shall  impair  any 
lien  which  may  exist  on  any  of  the  railroads  so  consolidated  or  pur- 
chased; but  said  company  shall  not  assume  the  debts  or  obligations  of 
any  company  with  which  it  may  consolidate  or  purchase  as  aforesaid,  to 
an  amount  greater  than  the  cash  value  of  the  assets  received  from  the 
same. 

Sec.  T.  That  the  said  Texas  Pacific  Railroad  Company  shall  have 
power  to  make  and  enforce  rules  and  by-laws  for  the  election  of  its 
officers  and  the  government  and  management  of  the  business  of  the 
company,  and  to  do  and  perform  all  needful  and  proper  things  to  be  done 
and  performed  to  promote  the  objects  of  the  company  hereby  incor- 
porated, not  inconsistent  with  the  laws  of  the  United  States  and  the 
provisions  of  this  charter. 

Sec.  8.  That  the  right  of  way  through  the  public  lands,  be,  and  the 
same  is  hereby,  granted  to  the  said  company  for  the  construction  of  the 
said  railroad  and  telegraph  line,  and  the  right,  power,  and  authority  is 
hereby  given  to  said  company  to  take,  from  the  public  lands  adjacent  to 
the  line  of  said  road,  earth,  stone,  timber,  and  other  materials  for  the 
construction  thereof.  Said  right  of  way  is  granted  to  said  company  to 
the  extent  of  two  hundred  feet  in  width  on  each  side  of  said  railroad 
where  it  may  pass  over  the  public  lands ;  and  there  is  also  hereby 
granted  to  said  company  grounds  for  stations,  buildings,  workshops, 
wharves,  switches,  side-tracks,  turn-tables,  water-stations,  and  such 
other  structures  as  may  be  necessary  for  said  railroad,  not  exceeding 
forty  acres  of  land  at  any  one  point. 

Sec.  9.  That  for  the  purpose  of  aiding  in  the  construction  of  the  rail- 
road and  telegraph  line  herein  provided  for,  there  is  hereby  granted  to 
the  said  Texas  Pacific  Railroad  Company,  its  successors  and  assigns, 
every  alternate  section  of  public  land^  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  such  line  may  be  adopted  by  said  company, 
through  the  Territories  of  the  United  States,  and  ten  alternate  sections 
of  land  per  mile  on  each  side  of  said  railroad  in  California,  where  the 
same  shall  not  have  not  have  been  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead  claim 
may  not  have  attached  at  the  time  the  line  of  said  road  is  definitely 
fixed.  In  case  any  of  said  lands  shall  have  been  sold,  reserved,  occu- 
pied, or  pre-empted,  or  otherwise  disposed  of,  other  lands  ^hall  be  se- 
lected in  lieu  thereof  by  said  company,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  in  alternate  sections,  and  designated  by  odd  num- 
bers, not  more  than  t«n  miles  beyond  the  limits  of  said  alternate  sections 
first  above  named,  and  not  including  the  reserved  numbers.  If,  in  the 
too  near  approach  of  the  said  railroad  line  to  the  boundary  of  Mexico, 
the  number  of  sections  of  land  to  which  the  company  is  entitled  can- 
not be  selected  immediately  Oh  the  line  of  said  railroad,  or  in  lieu  of 
mineral  lands  excluded  from  this  grant,  a  like  quantity  of  unoccupied 
and  unappropriated  agricultural  lands,  in  odd-numbered  sections  near- 
est the  line  of  said  railroad  may  be  selected  as  above  provided;  and  the 
word  "  mineral,"  where  it  occurs  in  this  act,  shall  not  be  held  to  include 
iron  or  coal :  Provided^  however,  That  no  public  lands  are  hereby 
granted  within  the  State  of  California  further  than  twenty  miles  on  each 
side  of  said  road,  except  to  make  up  deficiencies  as  aforesaid,  and  then 
not  to  exceed  twenty  miles  from  the  lands  originally  granted.     The 
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term  ''  ship's  channel,"  as  used  in  this  bill,  shall  not  be  construed  as 
conveying  any  greater  right  to  said  company  to  the  water  front  of  San 
Diego  bay  than  it  may  acquire  by  gift,  grant,  purchase,  or  otherwise, 
except  the  right  of  way,  as  herein  granted  :  And  provided^  further^  That 
all  such  lands,  so  granted  by  this  section  to  said  company,  which  shall 
not  be  sold,  or  otherwise  disposed  of,  as  provided  in  this  act,  within  three 
years  after  the  completion  of  the  entire  road,  shall  be  subject  to  settle- 
ment and  pre  emption  like  other  lands,  at  a  price  to  be  fixed  by  and  paid 
to  said  company,  not  exceeding  an  average  of  two  dollars  and  fifty  cents 
per  acre  for  all  the  lands  herein  granted. 

Sso.  10.  That  when  the  route  of  said  railroad  and  telegraph  line 
shall  pass  through  the  lands  of  private  persons,  or  where  it  may  be 
necessary  for  said  railroad  company  to  take  any  lands  belonging  to  pri- 
vate persons  for  any  of  the  purposes  herein  mentioned  necessary  to  said 
road,  such  right  of  way  through  or  title  to  such  lands,  shall  be  secured 
in  accordance  with  the  laws  of  the  State  or  Territory  in  which  they  may 
be  situated. 

Seo.  1 1.  That  the  Texas  Pacific  Railroad  Company  shall  have  power 
and  authority  to  issue  two  kinds  of  bonds,  secUred  by  mortgage,  namely : 
first,  construction  bonds ;  second,  land  bonds.  Construction  bonds  shall 
be  secured  by  mortgage,  first,  on  all  or  any  portion  of  the  franchises, 
road-bed,  or  track  of  said  railroad,  and  all  the  appurtenances  thereto 
belonging,  when  constructed  or  in  the  course  of  construction,  from  a 
point  at  or  near  Marshall,  to  ship's  channel,  in  the  bay  of  San  Diego, 
in  the  State  of  California,  as  aforesaid.  ^Land  bonds  shall  be  secured 
by  mortgage,  first,  on  all  or  any  portion  of  the  lands  hereby  granted  in 
aid  of  the  construction  of  said  railroad  as  is  provided  for  in  this  act ; 
second,  on  lands  acquired  by  any  arrangement  or  purchase  or  terms  of 
consolidation  with  any  railroad  company  or  companies  to  whom  grants 
of  lands  may  have  been  made,  or  may  hereafter  be  made,  by  any  con- 
gressional, State,  or  territorial  authority,  or  who  may  have  purchased 
the  same  previous  to  any  such  arrangement  or  consolidation  :  Provided^ 
That  all  the  mortgages  made  and  executed  by  said  railroad  company 
shall  be  filed  and  recorded  in  the  Department  of  the  Interior,  which 
shall  be  a  sufficient  evidence  of  their  legal  execution,  and  shall  confer 
all  the  rights  and  property  of  said  company  as  therein  expressed :  Arid 
provided  also,  That  the  proceeds  of  the  sales  of  the  aforesaid  construc- 
tion and  land  bonds  shall  be  applied  only  in  the  construction,  operation, 
and  equipment  of  the  contemplated  railroad  line ;  And  provided  further, 
That  said  mortgage  shall  in  no  wise  impair  or  affect  any  lien  existing 
on  the  property  of  said  company  or  companies  at  or  before  the  time  of 
such  consolidation. 

Sec.  12.  That  whenever  the  said  company  shall  complete  the  first  and 
each  succeeding  section  of  twenty  consecutive  miles  of  said  railroad  and 
put  it  in  running  order  as  a  first-class  road  in  all  its  appointments,  it 
shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause  patents  to  be 
issued  conveying  to  said  company  the  number  of  sections  of  land  oppo- 
site to  and  coterminous  with  said  completed  road  to  which  it  shall  be 
entitled  for  each  section  so  completed.  Said  company,  within  two  years 
after  the  passage  of  this  act,  shall  designate  the  general  route  of  its  said 
road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same  in  the  Depart- 
ment of  the  Interior;  and  when  the  map  is  so  filed,  the  Secretary  of  the 
Interior,  immediately  thereafter,  shall  cause  the  lands  within  forty  miles 
on  each  side  of  said  designated  route  within  the  Territories,  and  twenty 
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miles  within  the  State  of  California,  to  be  withdrawn  from  pre-emption, 
private  entry,  and  sale:  Provided^  however,  That  the  provisions  of  the 
act  of  September,  eighteen  hundred  and  forty- one,  granting-  pre-emption 
rights,  and  the  acts  amendatory  thereof,  and  of  the  act  entitled  "  An 
act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,"  ap- 
proved May  twenty,  eighteen  hundred  and  sixty-two,  and  the  amend- 
ments thereto,  shall  be,  and  the  same  are  hereby,  extended  to  all  other 
lands  of  the  United  States  on  the  line  of  said  road  when  surveyed,  ex- 
cept those  hereby  granted  to  said  company. 

Sec.  13.  That  the  president  of  the  company  shall  annually,  by  the 
first  day  of  July,  make  a  report  and  file  it  with  the  Secretary  of  the 
Interior,  which  report  shall  be  under  oath,  exhibiting  the  financial 
situation  of  the  company,  the  amount  of  money  received  and  expended, 
and  the  number  of  miles  of  road  constructed  each  year ;  and  further, 
the  names  and  residences  of  the  stockholders,  of  the  directors,  and  of 
all  other  officers  of  the  company,  the  amount  of  stock  subscribed,  and 
the  amount  thereof  actually  paid  in,  a  description  of  the  lines  of  road 
surveyed  and  fixed  upon  for  construction,  the  amount  received  from 
passengers  and  for  freight,  respectively,  on  the  road,  a  statement  of  the 
expenses  of  said  road  and  its  fixtures,  and  a  true  statement  of  the 
indebtedness  of  said  company  and  the  various  kinds  thereof. 

Sso.  14.  That  the  certificates  of  the  capital  stock  must  be  signed  by 
the  president  and  se(!retary,  and  attested  by  the  seal  of  the  company, 
and  shall  contain  an  extract  from  the  proceedings  of  the  board  of 
directors  fixing  the  amount  thereof,  as  well  as  from  this  act,  authorizing 
such  issue.  All  the  bonds  and  mortgages  issued  by  said  company  must 
be  signed  by  the  president  and  secretary,  and  attested  by  the  seal  of 
said  company,  and  shall  contain  an  extract  from  the  law  authorizing 
them  to  be  issued.  The  face  value  of  said  bonds  shall  bo  one  thousand 
dollars  in  gold,  and  shall  be  redeemable  at  such  times,  and  to  bear  such 
rate  of  interest,  payable  semi-annually  in  gold,  as  may  be  determined 
by  the  directors.  The  total  value  of  the  construction  bonds  to  be  issued 
shall  not  exceed  thirty  thousand  dollars  per  mile  of  said  railroad,  and 
the  total  face  value  of  the  land  bonds  shall  not  exceed  two  dollars  and 
fifty  cents  per  acre  for  all  lands  mortgaged,  the  total  amount  of  each 
to  be  determined  by  the  board  of  directors. 

Sec.  15.  That  all  railroads  constructed,  or  that  may  be  hereafter  con- 
structed, to  intersect  said  Texas  Pacific  railroad,  shall  have  a  right 
to  connect  with  that  line ;  that  no  discrimination  as  regards  charges  for 
freight  or  passengers,  or  in  any  other  matter,  shall  be  made  by  said 
Texas  Pacific  Railroad  Company  against  any  of  the  said  connecting 
roads ;  but  that  the  same  charges  per  mile  as  to  passengers,  and  per 
ton  to  mile  as  to  freight,  passing  from  the  said  Texas  Pacific  railroad 
over  any  of  said  connecting  roads,  or  passing  from  any  of  said  connect- 
ing roads  over  any  part  of  said  Texas  Pacific  railroad,  shall  be  made  bj 
said  company  as  they  make  for  freight,  and  passengers  over  their  own 
road:  Provided  also,  That  said  connecting  roads  shall  reciprocate  said 
right  of  connection  and  equality  of  charges  with  said  Texas  Pacific 
railroad:  And  provided  further,  That  the  rates  charged  for  carrying 
passengers  and  freight,  per  mile,  shall  not  exceed  the  prices  which  may 
be  fixed  by  Congress  for  carrying  passengers  and  freight  on  the  Union 
Pacific  and  Central  Pacific  railroads. 

Sec.  16.  That  said  road  shall  be  constructed  of  iron  or  steel  rails 
manufactured  from  American  ore,  except  such  as  may  have  heretofore 
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been  contracted  for  by  any  railroad  company  which  may  be  purchased 
or  consolidated  with  by  the  company  hereby  incorporated,  as  provided 
by  this  act. 

Seo.  17.  That  the  said  Texas  Pacific  Railroad  Company  shall  com- 
mence the  construction  of  its  road  simultaneously  at  8an  Diego,  in  the 
State  of  California,  and  from  a  point  at  or  near  Marshall,  Texas,  as  here- 
inbefore described,  and  so  prosecute  the  same  as  to  have  at  least  fifty 
consecutive  miles  of  railroad  from  each  of  said  points  complete  and  in 
running  order  within  two  years  after  the  passage  of  this  act;  and  to  so 
continue  to  construct  each  year  thereafter  a  sufficient  number  of  miles 
to  secure  the  completion  of  the  whole  line  from  the  aforesaid  point  on 
the  eastern  boundary  of  the  State  of  Texas  to  the  bay  of  San  Diego,  in 
the  State  of  California,  as  aforesaid,  within  ten  years  after  the  passage 
of  this  act ;  and  upon  failure  to  so  complete  it,  Congress  may  adopt 
such  measures  as  it  may  deem  necessary  and  proper  to  secure  its  speedy 
completion. 

Sec.  18.  That  the  President  of  the  United  States,  upon  the  comple- 
tion of  the  first  section  of  twenty  miles,  shall  appoint  one  commissioner, 
whose  duty  it  shall  be  to  examine  the  various  sections  of  twenty  miles 
as  they  shall  be  completed,  and  report  thereon  to  him  in  writing ;  and 
if,  from  such  report,  he  be  satisfied  that  said  comany  has  fully  com- 
pleted each  section  of  its  road,  as  in  this  act  provided,  he  shall  direct 
the  Secretary  of  the  Interior  to  issue  patents  to  said  company  for  the 
lands  it  is  entitled  to  under  this  act,  as  fast  as  each  section  of  said  road 
is  completed. 

Seo.  19.  That  the  Texas  Pacific  Railroad  Company  shall  be,  and  it  is 
hereby,  declared  to  be  a  military  and  post  road ;  and  for  the  purpose  of 
insuring  the  carrying  of  the  mails,  troops,  munitions  of  war,  supplies, 
and  stores  of  the  United  States,  no  act  of  the  company  nor  any  law  of 
any  State  or  Territory  shall  impede,  delay,  or  prevent  the  said  company 
from  performing  its  obligations  to  the  United  States  in  that  regard: 
Provided^  That  said  road  shall  be  subject  to  the  use  of  the  United 
States  for  postal,  military,  and  all  other  governmental  services,  at  fair 
and  reasonable  rates  of  compensation,  not  to  exceed  the  price  paid  by 
private  parties  for  the  some  kind  of  service,  and  the  government  shall 
at  all  times  have  the  preference  in  the  use  of  the  same  for  the  purpose 
aforesaid. 

Sec.  20.  That  it  shall  not  be  lawful  for  any  of  the  directors,  either  in 
their  individual  capacity  or  as  members  of  an  incorporated  or  joint-stock 
company,  to  make  any  contracts  or  agreements  with  the  said  Texas 
Pacific  Railroad  Company  for  the  construction,  equipment,  or  running 
of  its  road,  or  lo  have  any  interest  therein ;  and  all  such  contracts  or 
agreements  are  hereby  declared  null  and  void,  and  all  money  or  property 
received  under  such  contracts  or  agreements  may  be  recovered  back  for 
the  benefit  of  the  company  by  any  stockholder. 

Seo.  21.  That  any  railroad  company  whose  route  lies  across  the  route 
of  the  Texas  Pacific  railroad  may  cross  the  same,  and  for  the  purpose 
of  crossing  shall  have  the  right  to  acquire  at  the  double  minimum  price 
all  lands,  whether  of  the  United  States  or  granted  by  this  act,  which 
shall  be  needed  for  a  right  of  way  two  hundred  feet  wide  through  faaid 
lands,  and  for  depots,  stations,  sidetracks,  and  other  needful  purposes, 
not  exceeding  for  such  purposes  forty  acres  at  any  one  station. 

Sec.  22.  That  the  New  Orleans,  Baton  Rouge,  and  Yicksburg  rail- 
road Company,  chartered  by  the  State  of  Louisiana,  shall  have  the 
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right  to  connect  by  the  most  eligible  route  to  be  selected  by  said  com- 
pany with  the  said  Texas  Pacific  railroad  at  its  eastern  terminus,  and 
shall  have  the  right  of  way  through  the  public  land  to  the  same  extent 
granted  hereby  to  the  said  Texas  Pacific  Railroad  Company ;  and  in 
aid  of  its  construction  from  New  Orleans  to  Baton  Rouge,  thence  by 
the  way  of  Alexandria,  in  said  State,  to  connect  with  the  said  Texas 
Pacific  Railroad  Company  at  its  eastern  terminus,  there  is  hereby 
granted  to  said  company,  its  successors  and  assigns,  the  same  number 
of  alternate  sections  of  public  lands  per  mile  in  the  State  of  Louisiana, 
as  are  by  this  act  granted  in  the  State  of  California,  to  said  Texas  Pa- 
cific Railroad  Company;  and  said  lands  shall  be  withdrawn  from 
market,  selected,  and  patents  issued  therefor,  and  opened  for  settlement 
and  pre-emption,  upon  the  same  terms  and  in  the  same  manner  and 
time  as  is  provided  for  and  required  from  said  Texas  Pacific  Railroad 
Company,  within  said  State  of  California ;  Provided^  That  said  com- 
pany shall  complete  the  whole  of  said  road  within  five  years  from  the 
passage  of  this  act. 

Sec.  23.  That,  for  the  purpose  of  connecting  the  Texas  Pacific  railroad 
with  the  city  of  San  Francisco,  the  Southern  Pacific  Railroad  Company 
of  California  is  hereby  authorized  (subject  to  the  laws  of  California)  to 
construct  a  line  of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by 
way  of  Los  Angeles,  to  the  Texas  Pacific  railroad  at  or  near  the  Colo- 
rado river,  with  the  same  rights,  grants  and  privileges,  and  subject  to 
the  same  limitations,  restrictions,  and  conditions  as  were  granted  to 
said  Southern  Pacific  Railroad  Company  of  California,  by  the  act  of 
July  twenty-seven,  eighteen  hundred  and  sixty-six :  Fravided,  however, 
That  this  section  shall  in  no  way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  and  Pacific  Railroad  Company  or  any  other 
railroad  company. 

Apjjroved,  March  3,  187L     (16  Stats.,  p.  673.)     See  Nos.  63,  121. 


No.  34. — An  Act  to  renew  certain  Grants  of  Land  to  the  State  of  Alabama. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assenibled,  That  the  grant  of  lands 
made  to  the  State  of  Alabama  by  the  act  of  Congress  approved  June 
three,  eighteen  hundred  and  fifty-six,  entitled  "  An  act  granting  public 
lands,  in  alternate  sections,  to  the  State  of  Alabama,  to  aid  in  the  con- 
struction of  certain  railroads  in  said  State,''  to  assist  in  the  building  of 
a  railroad  froiu  the  city  of  Montgomery,  Alabama,  to  some  point  on  the 
Alabama  and  Tennessee  State  line,  m  the  direction  of  iSiashville,  is 
hereby  revived  and  renewed  for  the  use  and  benefit  of  the  South  and 
iNorth  Alabama  Railroad  Company,  subject  to  all  the  conditions  and 
restrictions  contained  in  the  act  referred  to,  and  subject  to  the  further 
limitation,  that  if  the  said  railroad  is  not  completed  within  three  years 
from  the  passage  of  this  act  no  further  sale  shall  be  made  for  the  benefit 
of  said  road,  and  the  lands  unsold  shall  revert  to  the  United  States: 
Provided^  That  the  lands  granted  by  the  act  hereby  revived,  except 
mineral  lands,  shall  be  sold  to  actual  settlers  only,  in  quantities  not 
greater  than  one  quarter  section  to  any  one  purchaser,  and  for  a  price 
not  exceeding  two  dollars  and  fifty  cents  per  acre. 

Sec.  2.  That  the  right,  power,  and  authority  is  hereby  given  to  the 
company  building  the  aforesaid  railroad  to  take  from  the  public  land, 
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adjacent  to  tbe  Hoes  of  said  railroad,  earth,  stone,  and  other  materials 
for  the  construction  thereof ;  and  the  right  of  way  is  hereby  granted  to 
the  extent  of  one  hundred  feet  in  width  on  each  side  of  said  railroad 
where  it  may  pass  o^er  the  public  lauds,  including  all  necessary  grounds 
for  stations  and  structures  connected  therewith,  not  exceeding  forty 
acres  at  any  one  station. 

Approved,  March  3,  1871.     (16  Stats.,  p.  580.)     See  No.  2. 


No.  35. — An  Act  amendatory  of  an  Act  entitled  "  An  Act  to  further  provide 
for  giving  Effect  to  the  various  Grants  of  public  Lands  to  the  State  of  Ne- 
vada," approved  June  eighth,  eighteen  hundred  and  sixty-eight. 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the  United 
Slates  of  America  in  Congress  assembled,  That  section  four  of  an  act 
entitled  "  An  act  to  fuither  provide  for  giving  effect  to  the  various 
grants  of  public  lands  to  the  State  of  Nevada,"  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows :  And  it  is  further  enacted 
that  the  land  gpranted  to  the  State  of  California  for  the  establishment 
of  an  agricultural  college  by  the  act  of  July  second,  eighteen  hundred 
and  sixty-two,  and  acts  amendatory  thereto,  may  be  selected  by  said 
State  from  any  lands  within  said  State,  subject  to  pre-emption  settle- 
ment, entry,  sale,  or  location,  under  any  laws  of  the  United  States. 
Such  selection  may  be  made  in  any  legal  subdivisions,  adjoining  by 
sides,  so  as  to  constitute  bodies  of  not  less  than  one  hundred  and  sixty 
acres ;  or  they  may  be  made  in  separate  subdivisions  of  forty,  eighty, 
crone  hundred  and  twenty  acres,  respectively:  Provided^  That  this 
privilege  shall  not  extend  to  lands  upon  which  there  may  be  rightful 
claims  under  the  pre-emption  and  homestead  laws,  nor  to  mineral  lands : 
And  provided  further.  That  if  lauds  be  selected  as  aforesaid,  the  mini- 
mum price  of  which  is  two  dollars  and  fifty  cents  per  acre,  they  shall 
be  taken  acre  for  acre  in  part  satisfaction  of  the  grant,  and  the  State  of 
California  shall  pay  to  the  United  States  the  sum  of  one  dollar  and 
twenty- five  cents  per  acre  for  each  acre  so  selected,  when  the  same  shall 
be  patented  to  the  State  by  the  United  States :  Provided  /M[r^]/ier, 
That  where  lands,  sought  to  be  selected  for  the  agricultural  college,  are 
unsurveyed,  the  proper  authorities  of  the  State  shall  file  a  statement  to 
that  effect  with  the  register  of  the  United  States  land-office,  describing 
the  land  by  township  and  range,  and  shall  make  application  to  the 
United  States  Surveyor-General  for  a  survey  of  the  same,  the  expenses 
of  the  survey  for  field  work  to  be  paid  by  the  State,  provided- there  be 
no  appropriation  by  Congress  for  that  purpose.  The  United  States 
Surveyor-General,  as  soon  as  practicable,  shall  have  the  said  lands  sur- 
veyed and  the  township  plats  returned  to  the  United  States  land-office, 
and  lands  so  surveyed  and  returned  shall,  for  thirty  days  after  the 
filing  of  the  plats  in  the  United  States  land-office,  be  held  exclusively 
for  location  for  the  agricultural  college,  and  within  said  thirty  days  the 
proper  authorities  of  the  State  shall  make  application  to  the  United 
States  land-office  for  the  lands  sought  to  be  located  by  sections  and 
parts  of  sections :  Provided,  That  any  rights,  under  the  pre-emption 
or  homestead  laws,  acquired  prior  to  the  filing  of  the  required  state- 
ment with  the  United  States  register,  shall  not  be  impaired  or  affected 
by  this  act :  And  provided  further,  That  such  selections  shall  be  made 
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in  every  other  respect  subject  to  the  conditions,  restrictions,  and  limita- 
tions contained  in  the  acts' hereby  modified. 

Approved,  March  3,  187L   (16    Stats.,  p.  581.)   See  Title  V.,  Nos. 
440,  441. 


No.  38. — An  Act  to  amend  an  Act  entitled  "  An  Act  to  reduce  the  Kxponscs 
of  the  Survey  and  Sale  of  the  public  Lands  in  the  L'nited  Stiile.s/'  j:|»- 
proved  May  thirty,  eighteen  hundred-and  sixty-two. 

Be  it  enacted  by  the  Senate  and  House  of  JRepret^entalices  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  entitled 
**  An  act  to  reduce  the  expenses  of  the  survey  and  sale  of  the  public 
hinds  in  the  United  States,"  approved  'May  thirty,  eighteen  hundred 
and  sixty-two,  be,  and  the  same  is  hereby,  amended  by  adding  thereto 
the  following-  additional  section,  to  be  numbered  as  section  eleven, 
viz  ? : — 

"  Sec.  11.  And  he  it  further  enacted^  That  in  all  cases  where  settlers 
shall  make  deposits  in  accordance  with  this  act,  to  the  credit  of  the 
United  States,  for  public  surveys,  such  amounts  so  deposited  shall  go  in 
part  payment  for  their  lands  situated  in  the  townships,  the  surveying 
of  which  is  paid  for  out  of  said  deposits  ;  and  effect  shall  be  given  to 
this  act  by  regulations  to  be  prescribed  by  the  Commissioner  of  the 
General  Land-Office. 

Approved,  March  3,  1871.  (16  Stats.,  p.  581.)  See  Title  IL,  No. 
2Y8,  and  Title  XIV.,  Nos.  596,  597,  598. 


No.  37. — An  Act  to  extend  the  Time  for  the  Reversion  to  the  United  States 
of  the  Lands  granted  by  Congress  to  the  State  of  Michi<jan  to  aid  in  the 
Construction  of  a  Railroad  from  Pere  Marquette  to  Flint,  in  said  Stiite, 
and  for  other  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  time  speci- 
fied in  the  fourth  section  of  the  act  of  Congress,  approved  JuYie  third, 
eighteen  hundred  and  fifty-six,  entitled  **  An  act  making  a  grant  of 
alternate  sections  of  the  public  land  to  the  State  of  Michigan  to  aid  in 
the  construction  of  certain  railroads  in  said  State,  and  for  other  pur- 
poses," for  the  reversion  to  the  United  States  of  the  lands  granted  by 
said  act  to  aid  in  the  construction  of  a  railroad  from  Pere  Marquette 
to  Flint,  and  for  the  completion  of  said  road,  be,  and  the  same  is  hereby, 
further  extended  for  the  period  of  five  years  from  and  after  the  passage 
of  this  act. 

Sec.  2.  That  the  State  of  Michigan  may  authorize  the  sale  of  sixty 
sections  of  the  land  granted  to  aid  the  construction  of  said  railroad  from 
Pere  Marquette  to  Flint,  whenever  and  as  often  as  the  governor  Of  said 
State  shall  certify  that  ten  additional  miles  of  said  railroad  is  completed 
and  in  running  order  as  a  first-class  railroad:  Provided,  That  said 
lands  authorized  to  be  sold  as  aforesaid  shall  include  only  lands  situated 
opposite  to  and  coterminous  with  the  completed  sections  :  And  provided. 
That  in  case  said  railroad  shall  not  be  fully  completed  from  Flint  to 
Lake  Michigan  within  the  time  as  extended  by  this  act,  all  the  lands 
included  in  said  grant  to  which  the  right  to  sell  shall  not  then  have 
attached  shall  revert  to  the  United  States. 

Approved,  March  3,  1871    (16  Stats.,  p  582.)  See  Title  IV.,  No.  404. 
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No.  38. — An  Act  to  extend  the  Benefits  of  the  Donation  Law  of  September 
twenty-seven,  eighteen  hundred  and  fifty,  to  certain  Persons. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  persons  who, 
at  the  time  of  settlement,  possessed  the  qualifications  prescribed  in  the 
fourth  and  fifth  sections  of  "An  act  to  create  the  office  of  surveyor-gen- 
eral of  the  public  lands  in  Oregon  and  to  provide  for  the  survey,  and  to 
make  donations  to  settlers  of  the  said  public  lands,"  approved  September 
twenty-seven,  eighteen  hundred  and  fifty,  and  who  made  bona  fide  set- 
tlement upon  the  lands  claimed  by  the  Puget  Sound  Agricultural  Com- 
pany, in  Washington  Territory,  within  the  time  limited  for  settlement 
by  said  act  and  the  amendments  thereto,  shall  be,  and  are  hereby 
declared  to  be,  entitled  to  all  the  privileges  and  benefits  of  said  act  and 
'  amendments. 

Seo.  2.  That  the  rights  and  privileges  of  heirs  and  assigns  under  the 
said  donation  law,  and  the  amendments  thereto,  shall  be,  and  are  hereby, 
extended  to  the  heirs  and  assigns  of  the  settlers  named  in  the  first  section 
of  this  act. 

Approved,  March  3,  18YL     (16  Stats.,  p.  583.) 


No.  39. — An  Act  to  enable  the  Jackson,  Lansing  and  Saginaw  Railroad  Com- 
pany to  change  the  northern  Terminus  of  its  Road  from  Traverse  Bay  to 
the  Straits  of  Mackinaw,  and  for  other  Purposes. 

Be  it  enacted  by  the  Senaie  and  House  of  Bepresentatives  of  the 
United  Stages  of  America  in  Congress  assembled,  That  the  Jackson, 
Lansing,  and  Saginaw  Railroad  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Michigan,  and  to  which  the  said 
State  granted  a  portion  of  the  land  grant  made  to  aid  in  the  construction 
of  a  railroad  from  Amboy,  by  Hillsdale  and  Lansing,  to  some  point  on 
or  near  Traverse  bay,  by  an  act  entitled  "An  act  making  a  grant  of 
alternate  sections  of  the  public  lands  to  the  State  of  Michigan  to  aid  in 
the  construction  of  certain  railroads  in  said  State,  and  for  other  pur- 
poses,'' approved  June  three,  eighteen  hundred  and  fifty-six,  be,  and 
hereby  is,  empowered  and  authorized  to  change  the  northern  terminus 
of  its  railroad  from  Traverse  bay  to  some  point  on  or  near  the  straits  of 
Mackinaw,  in  said  State  of  Michigan,  and  to  change  the  location  of  the 
incompleted  portion  of  its  railroad,  so  as  to  obtain  the  most  direct  and 
suitable  practicable  route  from  Saginaw  river  to  the  straits  of  Mackinaw : 
Provided,  That  such  change  shall  lessen  the  length  of  said  line  by 
rendering  it  more  direct:  And  provided  further.  That  no  change  in  the 
location  of  said  line  of  railroad  shall  have  the  effect  or  be  construed  to 
work  any  change  in  the  land  grant  made  to  aid  in  the  construction  of 
said  road :  And  provided  also,  That  such  new  location  shall  be  made 
within  the  limits  of  such  land  grant  until  the  northern  limit  of  said 
grant  is  passed. 

Sec.  2.  That  only  the  lands  embraced  within  the  limits  of  the  said 
grant  as  the  same  was  originally  located  under  said  act  of  Congress  of 
June  three,  eighteen  hundred  and  fifty-six,  shall  pertain  to  said  railroad, 
or  be  applicable  to  aid  in  the  building  of  the  same,  whether  it  be  con- 
structed on  such  new  or  improved  location,  or  on  the  said  original  loca- 
tion.    But  all  the  lands  within  the  limits  of  said  grant  now  remaining 
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unsold,  and  of  the  character  described  and  embraced  in  said  act  of  Con- 
gress, whether  heretofore  listed  and  certified  by  the  Commissioner  of  the 
Land-Office  as  inuring  under  said  gprant  or  not,  shall  belong  to  and  be 
applicable  to  aid  in  the  construction  of  said  railroad,  whether  built  on 
said  improved  or  said  original  location,  and  the  said  company,  on  com- 
pleting its  said  railroad,  or  any  portion  thereof,  within  the  time  and  in 
the  manner  required  by  law,  namely,  on  or  before  June  third,  eighteen 
hundred  and  seventy-three,  the  time  limited  in  the  act  of  Congress  of 
July  third,  eighteen  hundred  and  sixty-six,  on  such  new  or  improved 
line,  shall  be  entitled  to  the  same  amount  of  said  lands  for  each  mile  of 
said  railroad  so  constructed  as  if  the  same  had  been  built  on  the  line 
originally  located  under  said  act :  Provided,  That  said  company  shall 
not  be  entitled  to  any  of  said  lands  for  that  part  of  its  said  new  or  im- 
proved line  situate  to  the  northward  of  the  limits  of  its  said  land  grant,' 
and  between  that  point  and  the  straits  of  Mackinaw ;  but  the  right  of 
way  for  said  railroad  over  the  public  lands  on  its  now  or  improved 
location  is  hereby  granted. 
Approved,  March  3,  187  L     (16  Stats.,  p.  586.) 


No.  40. — An  Act  authorizing  the  St.  Paul  and  Pacific  Railroad  Company  to 
change  its  Line  in  Consideration  of  a  Relinquishment  of  Lands. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Saint  Paul 
and  Pacific  Railroad  Company  may  so  alter  its  branch  lines  that,  instead 
of  constructing  a  road  from  Crow  Wing  to  St.  Vincent,  and  from  St. 
Cloud  to  the  waters  of  Lake  Superior,  it  may  locate  and  construct,  in 
lieu  thereof,  a  line  from  Crow  Wing  to  Brainerd,  to  intersect  with  the 
Northern  Pacific  railroad,  and  fronx  St.  Cloud  to  a  point  of  intersection 
with  the  line  of  the  original  grant  at  or  near  Otter  Tail  or  Rush  lake, 
so  as  to  form  a  more  direct  route  to  St.  Vincent,  with  the  same  propor- 
tional grant  of  lands  to  be  taken  in  the  same  manner  along  said  altered 
lines,  as  is  provided  for  the  present  lines  by  existing  laws :  Provided^ 
however,  That  this  change  shall  in  no  manner  enlarge  said  grant,  and 
that  thi^  act  shall  only  take  effect  upon  condition  of  being  in  accord  with 
the  legislation  of  the  State  of  Minnesota  and  upon  the  further  condi- 
tion that  proper  releases  shall  be  made  to  the  United  States  by  said 
company,  of  all  lands  along  said  abandoned  lines  from  Crow  Wing  to 
St.  Vincent,  and  from  St.  Cloud  to  Lake  Superior,  and  that  upon  the 
execution  of  said  releases  such  lands  so  released  shall  be  considered  as 
immediately  restored  to  market  without  further  legislation.  * 

Approved,  March  3,  18Y1.     (16  Stats.,  p.  588.)     See  Nos.  124,  217. 


No.  41. — A  Resolution  (No.  52)  for  the  Relief  of  Settlers  on  the  public  Lands. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  settlers  on  the 
public  lands  of  the  United  States  who  have  Ibeen  required  to  make  proof 
and  payment  for  their  lands  under  the  act  to  extend  the  provisions  of 
the  pre-emption  laws  to  the  Territory  of  Colorado,  and  for  other  pur- 
poses, approved  July  fourteen,  eighteen  hundred  and  seventy,  and  by 
instructions  from  the  general  land  office,  under  date  July  thirty,  eigh- 
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teen  hundred  and  seventy,  shall  have  twelve  months'  additional  time 
given  them  under  which  to  make  such  proof  and  payment. 

Approved,  March  3, 1871.     (16  Stats,  p.  601.)     See  No.  26  and  Title 
IIL  No.  364. 


No.  42. — An  Act  to  enable  the  Leavenworth,  Lawrence  and  Galveston  Rail- 
road Company  to  relocate  a  portion  of  its  Road. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Leaven- 
worth, Lawrence  and  Galveston  Railroad  Company,  for  the  purpose  of 
improving  its  route  and  accommodating  the  country,  may  relocate  any 
portion  of  its  road  south  of  fhe  town  of  Thayer,  within  the  limits  of  its 
grant,  as  prescribed  by  the  act  of  Congress  entitled  *'  An  act  for  a 
grant  of  lands  to  the  State  of  Kansas,  in  alternate  sections,  to  aid  in  the 
construction  of  certain  railroads  and  telegraphs  in  said  State,''  approved 
March  third,  eighteen  hundred  and  sixty-three,  but  not  thereby  to 
change,  enlarge,  or  diminish  said  land  grant. 

Approved,  April  19,  1871.     (17  Stats.,  p.  5.) 


No.  43. — An  Act  making  Appropriations  to  supply  Deficiencies  in  the  Ap- 
propriations for  the  Service  of  the  Year  ending  June  thirtieth,  eighteen 
hundred  and  seventy-one,  and  for  additional  Appropriations  for  the  Ser- 
vice of  the  Year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
two,  and  for  other  Purposes.    *    *    * 

Sec.  16.  That  any  bona-iide  settler  under  the  homestead  or  pre  emp- 
tion  laws  of  the  United  States  who  has  filed  the  proper  application  to 
enter  not  to  exceed  one  quarter-section  of  the  public  lands  in  any  dis- 
trict land-office,  and  who  has  been  subsequently  appointed  a  register  or 
receiver,  may  perfect  the  title  to  the  said  land  under  the  pre-emption 
laws  by  furnishing  the  proofs  and  making  the  payments  required  by  law, 
to  the  satisfaction  of  the  Commissioner  of  the  General  Land-Office. 

Approved,  April  20,  1871.     (17  Stats.,  p.  10.)     *     *     ♦ 


No.  44. — An  Act  to  enable  the  Houghton  and  Ontonagon  Railroad  Company 

to  make  a  Resurvey  of  its  Road. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Houghton 
and  Ontonagon  Railroad  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Michigan,  and  upon  which  the  said 
State,  in  pursuance  of  a  joint  resolution  of  Congress  approved  May 
twentieth,  eighteen  hundred  and  sixty-eight,  has  conferred  the  grants 
of  land  made  to  aid  in  the  construction  of  a  road  from  Marquette  to  On- 
tonagon, be  authorized  to  make  a  resurvey  and  new  location  of  that 
part  of  the  line  between  Marquette  and  Ontonagon  to  be  constructed 
by  said  company :  Provided,  That  the  said  company  shall  be  entitled 
to  select  and  receive  only  its  complement  of  lands  for  each  mile  of  road 
constructed  and  completed,  in  the  manner  required  by  law,  from  the 
alternate  odd-numbered  sections  of  lands  belonging  to  the  United  States 
and  within  the  limits  heretofore  assigned  to  said  line  of  road :  Provided 
further,  That  on  the  completion  of  said  survey  a  map  of  the  new  line 
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shall  be  filed  with  the  Commissioner  of  the  General  Land-Office :  And 
provided  further,  That  said  company  shall  not  be  entitled  to  receive 
any  lands  for  any  increased  length  of  the  new  line  hereby  authorized, 
and  shall  only  be  entitled  to  receive  its  lands  coterminous  with  its  line 
of  road  as  completed :  And  provided,  That  nothing  contained  in  this 
act  shall  be  held  to  interfere  with  homestead  or  pre-emption  rights 
under  existing  laws. 
Approved,  ApHl  20,  18Y1.     (H  Stats.,  p.  643.) 


No.  45. — An  Act  to  set  apart  a  certain  Tract  of  Land  lyinj?  near  the  Head- 
waters of  the  Yellowstone  River  as  a  public  Park. 

[Included  in  sections  2474  and  2475  of  tUe  Revised  Statutes.] 
Approved,  March  1,  1872.     (17  Stats.,  p.  32.) 


No.  46.— An  Act  for  the  Relief  of  Lucas,  0*Brien,  Dickinson,  and  other  Coun- 
ties in  the  Stiite  of  Iowa. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the 
United  Stages  of  America  in  Congress  assembled.  That  the  Commis- 
sioner of  the  General  Land-OflSce  is  hereby  authorized  and  required  to 
receive  and  examine  the  selections  of  swamp-lands  in  Lucas,  O'Brien, 
Dickinson,  and  such  other  counties  in  the  State  of  Iowa  as  formerly 
presented  their  selections  to  the  surveyor-general  of  the  district  includ- 
ing that  State,  and  allow  or  disallow  said  selections,  and  indemnity 
provided  for  according  to  the  acts  of  Congress  in  force  touching  the 
same  at  the  time  such  selections  were  made,  without  prejudice  to  legal 
entries  or  the  rights  of  bona-fide  settler^  under  the  homestead  and  pre- 
emption laws  of  the  United  States  prior  to  the  date  of  this  act. 

Approved,  March  5,  1872.     (17  Stats.,  p.  37.) 


No.  47. — An  Act  to  continue  in  Force  a  Grant  to  the  State  of  Nevada  for 
College  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  grant  made 
to  the  State  of  Nevada  under  section  three  of  the  act  of  July  fourth, 
eighteen  hundred  and  sixty-six,  entitled  "  An  act  concerning  certain 
lands  granted  to  the  State  of  Nevada,"  shall  not  cease  by  reason  of  the 
failure  of  the  said  State  to  provide  at  least  one  college,  as  required  by 
the  several  acts  of  Congress  as  a  condition  of  said  grant,  but  the  same 
shall  continue  in  full  force :  Provided,  That  all  the  conditions  of  law  be 
complied  with  prior  to  the  tenth  of  May,  eighteen  hundred  and  seventy- 
seven. 

Approved,  March  16,  1872.     (17  Stats.,  p.  40.) 


No.  48. — An  Act  for  the  Relief  of  Pre-emption  Settlers  in  the  State  of  Cali- 
fornia. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the 
United  States  of  Avierica  in  Congress  assembled,  That  all  bona-fide 
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pre-emption  claimants  who  may  have  filed  their  declaratory  statements, 
prior  to  the  passage  of  this  act,  upon  any  of  the  public  lands  in  the  State 
of  California,  shall  have  one  year  from,  and  after  the  passage  of  this  act 
in  which  to  make  proof  and  payment  of  their  respective  claims. 

Approved,  March  22,1872.  (17  Stats.,  p.  43.)  See  Title  IIL,No.364. 


No.  49. — An  Act  to  enable  honorably  discharged  Soldiers  and  Sailors,  their 
Widows  and  orphan  Children,  to  acquire  Homesteads  on  the  public  lands 
of  tlie  United  States, 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  every  private 
soldier  and  officer  who  has  served  in  the  army  of  the  United  States 
during  the  recent  rebellion  for  ninety  days,  or  more,  and  who  was 
honorably  discharged,  and  has  remained  loyal  to  the  government,  inclu- 
cluding  the  troops  mustered  into  the  service  of  the  United  States  by 
virtue  of  the  third  section  of  an  act  entitled  "  An  act  making  appropria- 
tions for  completing  the  defences  of  Washington,  and  for  other  pur- 
poses," approved  February  thirteenth,  eighteen  hundred  and  sixty-two, 
and  every  seaman,  marine,  and  oflBcer  who  has  served  in  the  navy 
of  the  United  States,  or  in  the  marine  corps,  during  the  rebellion,  for 
ninety  days,  and  who  was  honorably  discharged,  and  has  remained 
loyal  to  the  government,  shall,  on  compliance  with  the  provisions  of  an 
act  entitled  ''An  act  to  secure  homesteads  to  actual  settlers  on  the 
public  domain,"  and  the  acts  amendatory  thereof,  as  hereinafter  modi- 
fied, be  entitled  to  enter  upon  and  receive  patents  for  a  quantity  of 
public  lands  (not  mineral)  not  exceeding  one  hundred  and  sixty  acres, 
or  one  quarter- section,  to  be  taken  in  compact  form  according  to  legal 
sub-divisions,  including  the  alternate  reserved  sections  of  public  lands 
along  the  line  of  any  railroad  or  other  public  work,  not  otherwise 
reserved  or  appropriated,  and  other  lands  subject  to  entry  under  the  home- 
stead laws  of  the  United  States  :  Provided,  That  said  homestead  settler 
shall  be  allowed  six  months  after  locating  his  homestead  within  which 
to  commence  his  settlement  and  improvement :  And  provided  also.  That 
the  time  which  the  homestead  settler  shall  have  served  in  the  army, 
navy,  or  marine  corps  aforesaid,  shall  be  deducted  from  the  time  here- 
tofore required  to  perfect  title,  or  if  discharged  on  account  of  wounds 
received,  or  disability  incurred  in  the  line  of  duty,  then  the  term  of 
enlistment  shall  be  deducted  from  the  time  heretofore  required  to  perfect 
title,  without  reference  to  the  length  of  time  he  may  have  served : 
Provided,  however,  That  no  patent  shall  issue  to  any  homestead  settler 
who  has  not  resided  upon,  improved,  and  cultivated  his  said  homestead 
for  a  period  of  at  least  one  year  after  he  shall  commence  his  improve- 
ments as  aforesaid. 

Sec.  2.  That  any  person  entitled  under  the  provisions  of  the  fore- 
going section  to  enter  a  homestead,  who  may  have  heretofore  entered 
under  the  homestead  laws  a  quanity  of  land  less  than  one  hundred  and 
sixty  acres,  shall  be  permitted  to  enter  under  the  provisions  of  this  act 
so  much  land  as,  when  added  to  the  quantity  previously  entered,  shall 
not  exceed  one  hundred  and  sixty  acres. 

Sec.  3.  That  in  case  of  the  death  of  any  person  who  would  be  en- 
titled to  a  homestead  under  the  provisions  of  the  first  section  of  this  act, 
his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then  bis 
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minor  orphan  children,  by  a  guardian  duly  appointed  and  officially  accred- 
ited at  the  Department  of  the  Interior,  shall  be  entitled  to  all  the  bene- 
fits enumerated  in  this  act,  subjept  to  all  the  provisions  as  to  settlement 
and  improvements  therein  contained  :  Provided,  That  if  such  person 
died  during  his  term  of  enlistment,  the  whole  term  of  his  enlistment 
shall  be  deducted  from  the  time  heretofore  required  to  perfect  the  title. 

Sec.  4.  That  where  a  party  at  the  date  of  his  entry  of  a  tract  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was  actually  en- 
listed and  employed  in  the  army  or  navy  of  the  United  States,  his  ser- 
vices therein  shall,  in  the  administration  of  said  homestead  laws,  be 
construed  to  be  equivalent,  to  all  intents  and  purposes,  to  a  residence 
for  the  same  length  of  time  upon  the  tract  so  entered :  Provided,  That 
if  his  entry  has  been  cancelled  by  reason  of  his  absence  from  said  tract 
while  in  the  military  or  naval  service  of  the  United  States,  and  such 
tract  has  not  been  disposed  of,  his  entry  shall  be  restored  and  confirmed : 
And  provided  further,  That  if  such  tract  has  been  disposed  of,  said  party 
may  enter  another  tract  subject  to  entry  under  said  laws ;  and  his  right 
to  a  patent  therefor  shall  be  determined  by  the  proofs  touching  his  res- 
idence and  cultivation  of  the  first  tract,  and  his  absence  therefrom  in 
such  service. 

Sec.  5.  That  any  soldier,  sailor,  marine,  officer,  or  other  person  coming 
within  the  provisions  of  this  act,  may,  as  well  by  an  agent  as  in  person, 
enter  upon  said  homestead  :  Provided,  That  said  claimant  in  person  shall, 
within  the  time  prescribed,  commence  settlements  and  improvements  on 
the  same,  and  thereafter  fullfil  all  the  requirements  of  this  act. 

Sec.  6.  That  the  Commissioner  of  the  General  Land-Office  shall  have 
authority  to  make  all  needful  rules  and  regulations  to  carry  into  effect 
the  provisions  of  this  act. 

Approved,  April  4,  18T2.  (17  Stats.,  p.  49.)  Repealed  by  Act  ot 
June  8,  1872.     No.  73. 


No.  60. — An  Act  for  the  Relief  of  Thomas  B.  Valentine. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentaiives  of  the 
United  States  of  America  in  CongresH  assembled.  That  the  ninth  cir- 
cuit court  of  the  United  States,  of  California,  be,  and  hereby  is,  author- 
ized and  required  to  hear  and  decide  upon  the  merits,  the  claim  of 
Thomas  B.  Valentine,  claiming  title,  under  a  Mexican  grant  to  Juan 
Miranda,  to  a  place  called  the  Rancho  Arroyo  de  San  Antonio,  situate 
in  the  county  of  Sonoma,  and  State  of  California,  in  the  same  manner, 
and  with  the  same  jurisdiction,  as  if  the  claim  to  the  said  tract  of  land 
had  been  duly  presented  to  the  board  of  land  commissioners  under  the 
provisions  of  the  act  entitled  "  An  act  to  ascertain  and  settle  the  private 
land  claims  in  the  State  of  California,"  approved  March  third,  eighteen 
hundred  and  fifty-one,  and  an  appeal  had  been  duly  taken  from  their 
decision  to  the  district  court  of  California,  by  the  said  Thomas  B.  Val- 
entine. 

Sec.  2.  That  on  the  said  hearing  any  testimony  heretofore  taken 
before  the  said  board  of  commissioners,  in  relation  to  said  claim  on 
behalf  of  the  said  claimant,  or  of  the  United  States,  may  be  read, 
subject  to  all  just  exceptions  to  its  competency ;  and  additional  testi- 
mony, on  either  part,  may  be  taken,  under  the  order  and  direction  of 
said  circuit  court,  as  to  the  validity  and  extent  of  said  claim. 
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Sec.  3.  That  an  appeal  shall  be  taken  from  the  final  decision  and 
decree  of  said  circuit  court  to  the  Supreme  Court  of  the  United  States, 
by  either  party,  in  accordance  with  the  provisions  of  the  tenth  section 
of  said  act  of  March  third,  eighteen  hundred  and  fifty-one,  within  six 
months  after  the  rendition  of  such  final  decision ;  and  a  decree  under 
the  provisions  of  this  act,  in  favor  of  said  claim,  shall  not  affect  any 
adverse  right  or  title  to  the  lands  described  in  said  decree;  but  in  lieu 
thereof,  the  claimant,  or  his  legal  representatives,  may  select,  and  shall 
be  allowed,  patents  for  an  equal  quantity  of  the  unoccupied  and  unap- 
propriated public  lands  of  the  United  States,  not  mineral,  and  in  tracts 
not  less  than  the  subdivisions  provided  for  in  the  United  States  land 
laws,  and,  if  unsurveyed  when  taken,  to  conform,  when  surveyed,  to 
the  general  system  of  the  United  States  land  surveys ;  and  the  Com- 
missioner of  the  General  Land-Office,  under  the  direction  of  the  Secre- 
tary of  the  Interior,  shall  be  authorized  to  issue  scrip,  in  legal 
subdivisions,  to  the  said  Valentine,  or  his  legal  representatives,  in 
accordance  with  the  provisions  of  this  act :  Fravided,  That  no  decree 
in  favor  of  said  Valentine  shall  be  executed  nor  be  of  any  force  or  effect 
against  any  person  or  persons ;  nor  shall  land  scrip  or  patents  issue  as 
hereinbefore  provided,  unless  the  said  Valentine  shall  first  execute  and 
deliver  to  the  Commissioner  of  the  General  Land- Office  a  deed  convey- 
ing to  the  United  States  all  his  right,  title,  and  interest  to  the  lands 
covered  by  said  Miranda  grant. 

Approved.April  5, 1872.  (17  Stats.,p.  649.)  Title XVI.,  Nos.  637,  638. 


No.  51. — An  Act  to  settle  and  quiet  the  Titles  to  Lands  along  the  Boundary 
Line  between  the  titates  of  Georgia  and  Florida. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  titles  to  all 
lands  lying  south  of  the  line  dividing  the  States  of  Georgia  and  Florida, 
known  as  the  Orr  and  Whitner  line,  lately  established  as  the  true 
boundary  between  said  States,  and  north  of  the  line  run  by  Georgia, 
known  as  the  Watson  line,  being  all  the  lands  lying  between  said  lines, 
be,  and  the  same  are  hereby,  confirmed,  so  far  as  the  United  States  has 
title  thereto,  in  the  present  owners  deriving  titles  from  the  State  of 
Georgia. 

Approved,  April  9,  1872.     (17  Stats.,  p.  52.) 


No.  52.— An  Act  granting  the  Right  of  Way  through  the  public  Lands  for 
the  Construction  of  a  Kailroad  I'rom  Great  Salt  Lake  to  Portland,  Oregon. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  tlie 
United  States  of  America  in  Congress  assembled.  That  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  and  telegraph  line  from  Port- 
land, in  the  State  of  Oregon;  by  the  way  of  Dalles  city,  to  some  suita- 
ble point  on  the  Union  Pacific  or  Central  Pacific  Railroad  in  the  vicin- 
ity of  Salt  Lake,  not  further  east  than  Green  River,  with  a  branch  from 
a  suitable  point  west  of  the  Blue  Mountains  to  a  suitable  point  in  Walla- 
Walla  Valley,  there  are  hereby  granted  to  the  Portland,  Dalles,  and 
Salt  Lake  Railroad  Company,  organized  under  articles  of  incorporation 
filed  in  the  office  of  the  Secretary  of  State  of  Oregon  on  the  twenty- 
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fifth  day  of  March,  anno  Domini  eighteen  hundred  and  serenty-one,  and 
to  their  successors  and  assigns,  a  strip  of  land  one  hundred  feet  wide 
on  each  side  of  the  centre  line  of  said  road,  and  the  necessary  lands  for 
depots,  stations,  side-tracks,  and  other  needful  uses  in  operating  said 
road  and  telegraph,  not  exceeding  forty  acres  at  any  one  place :  Pro- 
vided, That  the  locations  for  depots,  stations,  and  side-tracks  shall  not 
exceed  for  the  whole  line  of  said  road  more  than  one  location  of  forty 
acres  for  every  ten  miles  of  the  same,  and  when  made  upon  surveyed 
lands  shall  conform  to  the  government  surveys  thereof. 

Sec.  2.  That  said  company  shall,  within  six  months  after  the  loca- 
tion of  any  section  of  twenty  miles  or  more  of  their  said  road,  if  the 
same  he  upon  surveyed  land,  and  if  upon  unsurveyed  land,  then  within 
six  months  after  the  survey  thereof  by  the  United  States,  file  a  plat  of 
such  located  section,  together  with  proof  thereof,  with  the  register  of 
the  land  office  for  the  district  wherein  said  located  section  may  be  situ- 
ated, and  upon  approval  thereof  the  same  shall  be  noted  upon  the  town- 
ship plats  in  said  office,  and  thereafter  all  lands  over  which  the  said 
line  of  road  shall  pass  shall  be  Kold,  located,  or  disposed  of  by  the  United 
States,  subject  to  such  right  of  way  so  located  as  aforesaid :  Provided, 
That  the  line  of  said  road  shall  be  located  within  three  years  after  the 
passage  of  this  act :  And  provided  further,  That  said  road  shall  be  com- 
pleted within  ten  years  thereafter. 

Approved,  April  12,  1872.     (17  Stats.,  p.  52.)     See  No.  97. 


No.  53. — An  Act  supplementary  to  an  Act  entitled  "  An  Act  to  incorporate 
the  Texas  Pacific  Kailroad  Company ,  and  to  aid  in  the  Construction  of  its 
Road,  and  for  other  Purposes",  approved  March  third,  eighteen  hundred 
and  seventy-one. 

Be  it  enacted  by  the  Senate  and  Home  of  Hepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  name,  style, 
and  title  of  the  Texas  Pacific  Kailroad  Company  shall  hereafter  be 
'*  The  Texas  and  Pacific  Railway  Company; "  and  the  said  The  Texas 
and  Pacific  Railway  Company  shall  have,  possess,  and  enjoy  all  the 
rights,  privileges,  and  franchises  heretofore  conferred  upon  the  said  Texas 
Pacific  Railroad  Company. 

Sec.  2.  That  the  said  The  Texas  and  Pacific  Railway  Company  shall 
have  power  and  authority  to  issue  the  construction  and  land  bonds  au- 
thorized by  the  eleventh  section  of  said  act  of  incorporation,  for  such 
amounts,  not  exceeding  forty  thousand  dollars  per  mtle  of  said  road,  of 
construction  bonds,  as  said  company  may  deem  ueedtui  to  provide  for  the 
construction  and  equipment  of  its  line,  and  to  include  in  the  mortgage  or 
mortgages  to  secure  said  construction  bonds  all  or  any  portion  of  the  lands 
granted  in  aid  of  the  construction  of  said  railroad  ;  and  in  the  mortgage 
or  mortgages  to  secure  said  land  bonds,  any  portion  of  said  lands  not 
80  used  to  secure  the  construction  bonds  atoresaid ;  and  ail  or  any  por- 
tion of  the  lands  acquired  by  the  terms  of  consolidation  lawfully  author- 
ized by  the  fourth  section  of  said  act  of  March  third,  eighteen  hundred  and 
seventy-onOy  with  any  railroad  company  or  companies  to  whom  grants 
of  land  may  have  been  made,  or  may  hereafter  be  made,  by  any  con- 
gressional, State,  or  territorial  authority,  or  who  may  have  purchased 
the  same  previous  to  any  such  arrangement  or  consolidation,  and  within 
the  time  limited  for  the  completion  of  the  road,  and  ail  such  lands  oi 
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every  description  shall  be  subject  to  all  limitations  and  conditions  now 
by  law  existing  in  relation  thereto,  and  as  modified  by  this  act ;  and 
this  act  shall  not  be  construed  to  revive,  enlarge,  extend,  or  create  any 
land  grant  whatever,  beyond  that  heretofore  granted  by  Congress,  and 
which  shall  duly  inure  to  said  company  upon  compliance  with  the  terms 
of  this  act  in  relation  to  the  times  fixed  for  completion  of  said  railway, 
and  all  such  mortgages  shall  be  subject  to  ail  the  conditions  and  limi- 
tations by  law  existing  under  this  act  and  the  acts  to  which  it  is  sup- 
plementary in  respect  to  such  lands,  and  shall  not  be  held  to  vest  any 
title  in  the  mortgage  or  create  any  lien  on  such  lands,  other  than  such 
company  is  or  may  become  lawfully  entitled  to  vest  or  create  there- 
under;  but  the  amount  of  said  land  bonds  shall  not  exceed  two  and  a 
half  dollars  per  acre  for  all  lands  covered  by  the  mortgage  or  mort- 
gages securing  the  same. 

Seo.  3.  That  all  the  mortgages  made  and  executed  by  said  railroad 
company  shall  be  filed  and  recorded  in  the  Department  of  the  Interior, 
which  shall  be  a  sufficient  evidence  of  their  legal  execution :  Provided^ 
That  the  aforesaid  bonds  and  the  authorized  capital  stock,  or  the  pro- 
ceeds thereof,  shall  be  applied  only  for  the  purpose  of  securing  the  con- 
struction, operation,  and  equipment  of  the  contemplated  railroad  line, 
under  lawful  contracts  with  such  parties,  and  on  such  terms  and  condi- 
tions as  said  company  may  deem  needful,  and  for  the  further  purpose  of 
purchase,  consolidation,  completion,  equipment,  and  operating  of  the 
other  roads,  as  contemplated  by  said  act  and  specified  therein,  being  a 
part  of  the  aforesaid  railroad  line,  and  for  the  expenses  necessary  and 
incident  to  the  works  authorized  thereby :  Fromdedj  however^  That 
said  road  and  its  equipment  shall  be  of  the  standard  heretofore 
required  by  the  United  States  government  for  the  existing  Pacific  rail- 
way lines  :  And  provided  further ,  That  said  mortgage  or  mortgages 
shall  in  nowise  impair  or  affect  any  lien  existing  on  the  property  of  said 
company  or  companies  at  or  before  the  time  of  such  consolidation. 

Sec.  4.  That  said  road  shall  be  constructed  of  iron  and  steel  rails 
manufactured  from  American  ore,  except  such  as  may  have  been  con- 
tracted for  before  consolidation  by  any  railroad  company  which  may  be 
purchased  by  or  consolidated  with  this  company. 

Sec.  5.  That  the  said  Texas  and  Pacific  Railway  Company  shall  com- 
mence the  construction  of  its  road  at  or  near  Marshall,  Texas,  and  pro- 
ceed with  its  construction,  under  the  original  act  and  this  supplement, 
or  in  pursuance  of  the  authority  derived  from  any  consolidation  as 
aforesaid,  westerly  from  a  point  near  Marshall,  and  towards  San  Diego, 
in  the  State  of  California,  on  the  line  authorized  by  the  original  act, 
and  so  prosecute  the  same  as  to  have  at  least  one  hundred  consecutive 
miles  of  railroad  from  said  point  complete  and  in  running  order  within  two 
years  after  the  passage  of  this  act ;  and  so  continue  to  construct,  each 
year  thereafter,  a  sufficient  number  of  miles,  not  less  than  one  hundred,  to 
secure  the  completion  of  the  whole  line,  from  the  aforesaid  point  on  the 
eastern  boundary  of  the  State  of  Texas  to  the  bay  of  San  Diego,  in  the 
State  of  California,  as  aforesaid,  within  ten  years  after  the  passage  of  this 
act ;  and  said  road  from  Marshall,  Texas,  throughout  the  length  thereof, 
shall  be  of  uniform  gauge :  Promded,  however,  That  the  said  company 
shall  commence  the  construction  of  said  road  from  San  Diego  eastw^ard 
within  one  year  from  the  passage  of  this  act,  and  construct  not  less  than 
ten  miles  before  the  expiration  of  [the]  second  year,  and,  after  the  sec- 
ond year,  not  less  than  twenty-five  miles  per  annum  in  continuous  line, 
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thereafter  between  San  Diego  and  the  Colorado  river  until  the  junction 
is  formed  with  the  line  from  the  east  at  the  latter  point  or  east  thereof ; 
and  upon  failure  to  so  complete  it,  Congress  may  adopt  such  measures 
as  it  may  deem  necessary  and  proper  to  secure  its  speedy  completion ; 
and  it  shall  also  be  lawful  for  said  company  to  commence  and  prose- 
cute the  construction  of  its  line  from  any  other  point  or  points  on  its 
line ;  but  nothing  in  this  act  contained  shall  be  so  construed  as  to 
authorize  the  grant  of  any  additional  lands  or  subsidy,  of  any  nature  or 
kind  whatsoever,  on  the  part  of  the  government  of  the  United  States : 
Provided,  That  said  Texas  and  Pacific  Railway  Company  shall  be,  and 
it  is  hereby,  authorized  and  required  to  construct,  maintain,  control, 
and  operate  a  road  between  Marshall,  Texas,  and  Shreveport,  Louisi- 
ana, or  control  and  operate  any  existing  road  between  said  points,  of  the 
same  gauge  as  the  said  Texas  and  Pacific  railroad ;  and  that  all  roads 
terminating  at  Shreveport  shall  have  the  right  to  make  the  same  run- 
ning connections,  and  shall  be  entitled  to  the  same  privileges,  for  the 
transaction  of  business  in  connection  with  the  said  Texas  and  Pacific 
railway,  as  are  granted  to  roads  intersecting  therewith :  Provided  fur- 
ther.  That  nothing  herein  shall  be  construed  as  changing  the  terminus 
of  said  Texas  and  Pacific  railway  from 'Marshall  as  provided  in  the 
original  act. 

Seg.  6.  That  all  acts  or  parts  of  acts  inconsistent  with  this  supple- 
ment be,  and  the  same  are  \_are']  hereby,  repealed. 

Approved,  May  2,  1872.     (17  Stats.,  p.  59.)     See  Nos.  33,  121. 


No.  64.— An  Act  to  provide  for  the  Removal  of  the  Kansas  Tribe  of  Indians 
to  the  Indian  Territory,  and  to  dispose  of  their  Lands  in  Kansas  to  actual 

Settlers. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  and  empowered  to  cause 
to  be  appraised  and  sold  so  much  of  the  lands  heretofore  owned  by  the 
Kansas  tribe  of  Indians  in  the  State  of  Kansas,  and  which  was  ceded  to 
the  United  States  in  trust  in  the  treaty  made  by  the  United  States  and 
said  Indians  proclaimed  November  seventeenth,  anno  Domini  eighteen 
hundred  and  sixty,  and  which  remain  unsold,  in  the  following  manner, 
viz:  The  said  Secretary  shall  appoint  three  disinterested  and  competent 
persons,  who  shall,  after  being  duly  sworn  to  perform  said  service 
faithfully  and  impartially,  personally  examine  and  appraise  said  lands 
by  legal  subdivisions  of  one  hundred  and  sixty  acres  or  less,  separately 
from  the  value  of  any  improvements  on  the  same,  and  also  the  value  of 
said  improvements,  distinguishing  between  improvements  made  by  mem- 
bers of  said  Indian  tribe,  the  United  States,  and  white  settlers,  and 
make  return  thereof  to  the  Commissioner  of  Indian  Affairs:  Provided, 
That  the  Secretary  of  the  Interior  may,  in  his  discretion,  set  aside  any 
appraisements  that  may  be  made  under  the  provisions  of  this  section, 
and  cause  a  new  appraisement  to  be  made. 

Sec.  2.  That  each  bona-fide  settler  at  the  time  occupying  any  portion 
of  said  lands  and  having  made  valuable  improvements  thereon,  or  the 
heirs  at  law  of  such,  who  is  a  citizen  of  the  United  States,  or  who  has 
declared  his  intention  to  become  such,  shall  be  entitled,  at  any  time 
within  one  year  from  the  approval  of  said  appraisement,  to  purchase, 
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for  cash,  the  land  so  occupied  and  improved  by  him,  not  to  exceed  one 
hundred  and  sixty  acres  in  each  case,  at  the  appraised  value  thereof, 
including  the  appraised  value  of  any  improvements  which  may  have  been 
made  by  the  United  States  or  any  of  said  Indians  on  the  same,  under 
such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe. 

Sec.  3  That  all  the  lands  mentioned  in  the  first  section  of  this  act  now 
occupied  by  bona- fide  settlers,  as  mentioned  in  the  second  section  of  this 
act,  remaining  unsold  at  the  expiration  of  one  year  from  the  approval  of 
said  appraisement,  shall  be  sold  at  public  sale,  after  due  advertisement,  to 
the  highest  bidder  for  cash,  in  tracts  not  exceeding  one  hundred  and  sixty 
acres;  and  all  the  lands  mentioned  in  the  first  section  of  this  act  which 
shall  be  unoccupied  by  bona-fide  settlers  at  the  date  of  such  appraisement 
may  be  sold  at  any  time  after  the  approval  of  said  appraisement,  at  pub- 
lic sale,  after  due  advertisement,  to  the  highest  bidder  for  cash,  in  tracts 
not  exceeding  one  hundred  and  sixty  acres,  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe:  Provided,  That  in 
no  case  shall  any  of  the  lands  mentioned  in  this  act  be  sold  at  less  than 
their  appraised  value:  And  provided  further,  That  the  Secretary  of  the 
Interior  may,  in  his  discretion,  open  any  of  said  lands  remaining  unsold 
after  having  been  publicly  offered  to  cash  entry  at  their  appraised  value, 
subject  to  the  rights  of  bona-fide  settlers  as  provided  for  in  this  act: 
Provided,  however ,  That  the  proceeds  of  the  sale  of  said  lands  and  im- 
provements, after  paying  the  expenses  of  said  appraisement  and  sale, 
shall  be  applied  in  accordance  with  the  provisions  of  said  treaty  in  the 
payment  of  the  liquidated  indebtedness  of  said  Kansas  tribe  of  Indians 
pro  rata  as  the  same  shall  be  received,  and  the  excess,  if  any,  shall  be 
distributed  to  the  said  Indians,  per  capita,  in  money.    . 

Sec.  4.  That  if  said  Kansas  tribe  of  Indians  shall  signify  to  the  Presi- 
dent of  the  United  States  their  desire  to  sell  their  diminished  reserve,  as 
indicated  in  said  treaty,  including  lands  held  in  severalty  and  in  common, 
and  to  remove  from  the  State  of  Kansas,  and  shall  so  agree  in  such  man- 
ner as  the  President  may  prescribe,  the  Secretary  of  the  Interior  may 
cause  the  same  to  be  appraised  in  legal  subdivisions  as  hereinbefore  pro- 
vided for  the  appraisement  of  the  so-called  *'  trust  lands,"  and  sold  in 
quantities  not  exceeding  one  hundred  and  sixty  acres  at  not  less  than  its 
appraised  value,  after  due  notice,  to  the  highest  bidder  or  bidders  on 
sealed  bids,  including  improvements  of  every  character,  and  no  prefer- 
ence shall  be  given  to  settlers  on  any  part  of  said  diminished  reserve, 
and  the  appraised  value  of  any  improvements  on  any  part  of  said  dimin- 
ished reserve  made  by  any  member  of  said  tribe  shall  be  paid  to  him  or 
her  in  person,  and  the  residue  of  the  proceeds  of  said  sales  shall  belong 
to  said  tribe  in  common,  fifty  per  centum  of  which  shall  be  placed  to 
their  credit  on  the  books  of  the  treasury,  and  bear  interest  at  the  rate  of 
five  per  centum  per  annum,  said  interest  to  be  paid  to  them  semi-annually 
for  the  term  of  twenty  years,  after  which  period  the  principal  shall  be 
paid  to  the  members  of  said  tribe  per  capita,  and  the  remaining  fifty  per 
centum  of  the  proceeds  of  sales  as  aforesaid  shall  be  used  in  providing 
and  improving  for  them  new  homes  in  the  Indian  Territory,  and  in  sub- 
sisting them  until  they  may  become  self-sustaining:  Provided,  That  if 
any  adult  member  of  said  tribe  to  whom  an  allotment  was  assigned 
under  the  provision  of  articles  one  and  two  of  said  treaty  of  November, 
eighteen  hundred  and  sixty,  shall  desire  to  remain  upon  the  same,  such 
member  of  said  tribe  shall,  upon  satisfying  the  Secretary  of  the  In- 
terior that  he  or  she  is  the  person  to  whom  such  allotment  was  origi- 
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nally  assigned,  and  that  he  or  she  has,  since  the  date  of  such  assignment, 
continued  to  occupy  and  cultivate  the  same,  be  entitled  to  demand  and 
receive  for  such  allotment  a  patent  in  fee-simple;  but  such  land  so 
patented  shall  be  exempt  from  levy,  taxation,  or  sale  during  the  natural 
life  of  such  Indian. 

Approved,  May  8,  1872.     (17  Stats.,  p  85.)     See  No.  125  and  Title 
X.,  Nos.  567,  568. 

No.  55. — An  Act  to  extend  the  Time  of  Payment  for  their  Lands  by  Persons 
holding  Pre-emptions  on  the  public  Lands  in  the  States  of  IVJinnesota, 
Wisconsin,  and  Michigan,  and  Territory  of  Dakota. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  all  persons 
holding  pre-emptions  upon  any  of  the  public  lands  of  the  United  iStaies 
within  the  States  of  Minnesota,  Wisconsin,  and  Michigan,  and  Terri- 
tory of  Dakota,  whose  final  payment  has  not  been  made,  shall  be  al- 
lowed the  additional  time  of  one  year  in  which  to  make  final  proof  and 
payment  from  the  time  at  which  such  pre-emptions  are  required  to  be 
paid  for  by  the  present  laws. 

Approved,  May  9,  1872.     (17  Stats.,  p.  88.)     Title  III,  No.  367. 


No.  56.— An  Act  for  the  Relief  of  Settlers  on  the  Osage  Lands  in  the  State 

of  Kansas. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Osage  In- 
dian trust  and  diminished  reserve  lands  in  the  State  of  Kansas,  ex- 
cepting the  sixteenth  and  thirty-sixth  sections  in  each  township,  shail 
be  subject  to  disposal,  for  cash  only,  to  actual  settlers,  in  quantities  not 
exceeding  one  hundred'  and  sixty  acres  or  one  quarter-section  to  each, 
in  compact  form,  in  accordance  with  the  general  principles  of  the  pre- 
emption laws,  under  the  direction  of  the  Commissioner  of  the  General 
Land-OflBce  :  Provided,  That  claimants  shall  tile  their  declaratory  state- 
ments as  prescribed  in  other  cases  upon  unoffered  lands,  and  shall  pay 
for  the  tracts,  respectively,  settled  upon  within  one  year  from  date  of 
settlement  where  the  plat  of  survey  is  on  file  at  that  date,  and  within 
one  year  from  the  filing  of  the  township  plat  in  the  district  office  where 
such  plat  is  not  on  file  at  date  of  settlement. 

Seo.  2.  That  any  actual  settler  upon  these  lands  who  may  have  failed 
to  pay  for  and  enter  the  land  settled  upon  by  him  under  the  act 
of  July  fifteenth,  eighteen  hundred  and  seventy,  shall  have  three 
months  from  the  date  of  this  act  in  which  to  file  his  declaratory  state- 
ment, and  shall  be  required  to  prove  up  his  claim  and  pay  for  the  laud 
before  the  first  day  of  January,  eighteen  hundred  and  seventy-three 
And  in  case  of  failure  of  any  party  to  comply  with  the  provisions  of 
this  act,  the  land  claimed  by  him  or  her  shall  be  subject  to  the  settle- 
ment and  entry  of  any  other  qualified  person :  Prodded^  That  all  the 
persons  availing  themselves  of  the  provisions  of  this  section  shall  be 
required  to  pay,  and  there  shall  be  collected  from  them,  at  the  time  of 
making  payment  for  their  land,  interest  on  the  total  amounts  paid  by 
them,  respectively,  at  the  rate  of  five  per  centum  per  annum,  from  the 
dale  at  which  they  would  have  been  required  to  make  payment  under 
the  act  of  July  fifteenth,  eighteen  hundred  and  seventy,  until  the  date 
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of  actual  payment :  Promded  further,  That  the  twelfth  section  of  said 
act  of  July  sixteenth  [fifteenth],  eighteen  hundred  and  seventy,  is  here- 
by so  amended  that  the  aggregate  amount  of  the  proceeds  of  sale  re- 
ceived prior  to  the  first  day  of  March  of  each  year  shall  be  the  amount 
upon  which  the  payment  of  interest  shall  be  based. 

Sec.  3.  That  the  sale  or  transfer  of  his  or  her  claim  upon  any  portion 
of  these  lands  by  any  settler  prior  to  the  issue  of  the  Commissioner's 
instructions  of  April  twenty-sixth,  eighteen  hundred  and  seventy-one, 
shall  not  operate  to  preclude  the  right  of  entry,  under  the  provisions  of 
this  act,  upon  another  tract  settled  upon  subsequent  to  such  sale  or 
transfer :  Promded,  That  satisfactory  proof  of  good  faith  be  furnished 
upon  such  subsequent  settlement:  Provided  further ,  That  the  restric- 
tions of  the  pre-emption  laws  relating  to  previous  enjoyment  of  the  pre- 
emption right,  to  removal  from  one's  own  land  in  the  same  State,  or 
the  ownership  of  over  three  hundred  and  twenty  acres,  shall  not  apply 
to  any  settler  actually  residing  on  his  or  her  claim  .at  the  date  of  the 
passage  of  this  act. 

Approved,  May  9,  18Y2.  (17  Stats.,  p.  90.)  See  Nos.  5,  27^,  128, 
18li,  and  Title  X.,  555  to  561. 


No.  57. — An  Act  to  promote  the  Development  of  the  mining  Resources  of 

the  United  States. 

Approved,  May  10,  1872.     (17  Stats.,  p.  91). 
[Contained  in  the  Revised  Statutes;  Sections  2318  to  2344  inclusive. 
See  Copp's  Mining  Laws]. 

No.  58. — An  Act  to  carry  out  certain  Provisions  of  the  Cherokee  Treaty  of 
eighteen  hundred  and  sixty -six,  and  for  the  Relief  of  Settlers  on  the  Cher- 
okee Lands  in  the  State  of  Kansas. 

Whereas  in  order  that  certain  provisions  of  the  treaty  of  July  nine- 
teenth, eighteen  hundred  and  sixty-six,  between  the  United  States 
and  the  Cherokee  nation  may  be  rendered  clearer,  and  made  more  sat- 
isfactory to  settlers  upon  the  lands  known  as  the  ''Cherokee  strip," 
in  the  State  of  Kansas,  said  settlers  having  moved  thereon  since  the 
date  of  said  treaty,  and  for  the  purpose  of  facilitating  the  sale  of  said 
lands:  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentativea  of  the 
United  States  of  America  in  Congress  assembled,  That  the  strip  of 
land  lying  west  of  the  Neosho  river,  and  included  in  the  State  of  Kansas, 
conveyed  to  the  Cherokee  nation  of  Indians  by  the  United  States,  and 
now  belonging  to  said  nation,  shall  be  surveyed,  under  the  direction  of 
the  Commissioner  of  the  General  Land-Office,  in  the  same  manner  as  the 
public  lands  of  the  United  States  are  surveyed,  and  shall  be  by  him  of- 
fered for  sale  under  the  provisions  and  restrictions  of  this  act ;  and  all 
the  lands  in  said  tract  lying  east  of  the  Arkansas  river  shall  be  sold  at 
two  dollars  per  acre,  and  all  lands  in  said  tract  lying  west  of  said  river 
shall  be  sold  at  one  dollar  and  fifty  cents  per  acre,  except  as  hereinafter 
provided :  Provided,  That  where  there  is  a  fraction  of  land  less  than 
forty  acres,  the  same  shall  be  sold  with  the  contiguous  tract,  expense  of 
survey  to  be  paid  out  of  the  proceeds  of  said  land  in  accordance  with 
the  treaty  of  July  ninth,  eighteen  hundred  and  sixty-six. 

Seo.  2.  That  each  person  being  the  head  of  a  family  or  over  twenty- 
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one  years  of  age  who  has  made  a  bona-fide  settlement  and  improvement 
upon  any  portion  of  said  lands,  and  is  now  occupying  the  same,  or,  in 
case  of  his  or  her  death,  the  heirs  of  such,  or,  if  such  heirs  are  minors, 
their  guardians  for  them,  shall  be  entitled  to  enter  and  purchase  the  lands 
so  settled  upon  and  occupied,  not  exceeding  one  hundred  and  sixty  acres, 
at  the  price  fixed  in  the  first  section  of  this  act,  payment  for  which  shall 
be  made  at  any  time  within  one  year  from  the  date  of  the  approval  by 
the  Secretary  of  the  Interior  of  the  acceptance  of  the  provisions  of  this 
act,  as  provided  for  in  the  fifth  section  hereof;  and  all  persons  heads  of 
families  or  over  twenty-one  years  of  age  who  may  settle  upon  said  lands 
at  any  time  within  one  year  from  the  date  of  the  passage  of  this  act,  may 
purchase  the  land  so  settled  upon,  not  exceeding  one  hundred  and  sixty 
acres,  at  the  price  fixed  in  the  first  section  of  this  act,  and  shall  make 
payment  therefor  within  one  year  from  the  date  of  said  settlement : 
Frovided,  That  all  lands  not  sold  under  the  foregoing  provisions  of  this 
section,  and  all  lands  settled  upon  but  unpaid  for  at  the  expiration  of 
the  limitation  named  in  the  foregoing  provisions  of  this  act,  shall,  unless 
such  payment  be  suspended  by  reason  of  contest  or  appeal,  be  sold  by 
the  Secretary  of  the  interior,  on  sealed  bids  after  due  advertisement,  in 
tracts  not  exceeding  one  hundred  and  sixty  acres,  and  at  not  less  than  the 
price  fixed  in  the  first  section  of  this  act;  Provided  further,  That  proof 
of  settlement,  entry,  and  payment  shall  be  made  at  the  land -office  of 
the  proper  district,  under  such  regulations  as  the  Commissioner  of  the 
Greneral  Land-Office  shall  prescribe  :  And  provided  further,  That  the 
town-site  laws  shall  be,  and  hereby  are,  extended  to  and  made  applica- 
ble to  said  lands,  subject  to  the  provisions  of  this  act:  And  provided 
further,  That  the  Secretary  of  the  Interior  may  cause  public  advertise- 
ment to  be  made  of  the  provision^  of  this  act. 

Sec.  8.  That  any  Cherokee  citizen,  or  the  heirs  at  law  of  such  who 
had  rights  under  the  Cherokee  laws  to  any  portion  of  said  lands,  and 
whose  titles  were  valid  at  the  date  of  the  treaty  of  eighteen  hundred 
and  sixty-six,  and  who  may  be  able  to  establish  such  validity  within 
one  year  from  the  date  ot  the  passage  of  this  act,  under  such  rules  as 
the  Secretary  of  the  Interior  may  prescribe,  shall  receive  the  proceeds 
of  the  sale  ot  such  identical  lands,  not  exceeding  one  hundred  and  sixty 
acres,  instead  of  their  being  invested  as  hereinafter  provided  for  in  the 
fourth  section  of  this  act. 

S£0.  4.  That  all  moneys  accruing  from  the  sales  of  land  under  this 
act  shall,  without  unnecessary  delay,  be  invested  in  the  registered  five 
per  centum  bonds  of  the  United  States,  as  provided  in  the  twenty-third 
article  of  the  treaty  of  eighteen  hundred  and  sixty-six. 

Sec.  5.  That  the  sale  of  said  lands,  as  hereinbefore  provided  for,  shall 
not  take  place  until  the  provisions  of  this  act  are  accepted  by  the  Chero- 
kee national  council,  or  by  a  delegation  duly  authorized  thereby  ;  which 
acceptance  shall  be  filed  with  the  Secretary  of  the  Interior,  and,  when 
approved  by  him,  the  same  shall  be  final  and  conclusive. 

Approved,  May  11,  1872.     (17  Stats.,  p.  98  )     See  No.  107. 


No  59  —An  Act  declaring  the  Lands  constituting  the  Fort  Collins  military 
Reservation,  in  the  Territory  of  Colorado,  subject  to  Pre-emption  and 
Homestead  Entry,  as  provided  for  in  existing  Laws. 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 

United  States  of  America  in  Congress  assembled,  That  the  lands  con- 
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Btitatiog  the  Fort  Collins  military  reservation,  in  the  Territory  of  Colo- 
rado, so  far  as  the  same  have  not  been  lawfully  disposed  of  since  their 
reservation,  are  hereby  restored  to  the  United  States  and  made  subject 
to  pre-emption  and  homestead  entry  only,  as  now  provided  for  by  law. 
Approved,  May  15,  1872.     (17  Stats.,  p.  120.) 


No.  60. — An  Act  to  reduce  tlie  limits  of  the  military  Reservation  at  Fort 

Stanton,  New  Mexico. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Secretary  of 
War  be,  and  he  is  hereby  authorized  and  instructed  to  reduce  the  limits 
of  the  military  reservation  at  Fort  Stanton,  in  New  Mexico,  to  a  tract 
not  exceeding  sixteen  square  miles.  The  new  limits  of  said  reservation 
shall  embrace  a  strip  of  land  eight  miles  in  length,  and  shall  extend  one 
mile  from  each  bank  of  the  Rio  Bonito ;  the  boundaries  thereof  to  be 
determined  by  the  Secretary  of  War,  and  the  balance  of  the  reservation 
to  be  thrown  open  to  entry  and  settlement  under  the  law?  of  the  United 
States. 

Approved,  May  21,  1872.     (1 7  Stats ,  p.  139.) 


No.  61. — An  Act  relating  to  certiiiii  Lands  in  the  State  of  Alabama. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  the  lands 
heretofore  certified  to  the  State  of  Alabama  by  the  Commissioner  of 
the  General  Land-Office  for  the  benefit  of  the  railroad  from  Selma  to 
Gadsden,  then  known  as  the  Alabama  and  Tennessee  River  Railroad, 
under  act  of  Congress,  eutitled  ''An  act  granting  public  lands  in  alter- 
nate sections  to  the  State  of  Alabama  to  aid  in  the  construction  of  cer- 
tain railroads,"  approved  June  third,  eighteen  hundred  and  fifty-six,  be, 
and  the  same  are  hereby,  confirmed  to  the  said  State  of  Alabama  for  the 
sole  use  and  benefit  of  the  Selma,  Rome,  and  Dalton  Railroad  Company, 
the  successors  of  the  said  Alabama  and  Tennessee  Railroad  Company. 

Sec.  2.  That  the  right  of  way  and  use  of  a  strip  of  land  one  hundred 
feet  in  width  from  the  centre  and  on  each  side  of  the  said  railroad,  as 
the  same  is  now  located  and  constructed,  upon  and  over  any  lands  of 
the  United  States  in  the  State  of  Alabama,  be,  and  the  same  is  hereby, 
granted  to  the  said  Selma,  Rome,  and  Dalton  Railroad  Company. 

Approved,  May  23,  1872.     (17  Stats.,  p.  159.) 


No.  62. — An  Act  to  authorize  the  Chicago  and  Northwestern  Railway  Com- 
pany to  change  their  projected  Line  of  Railway  in  the  State  of  Michigan. 

Be  it  enacted  by  the  Senaie  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Chicago 
and  Northwestern  Railway  Company  are  hereby  authorized  to  change 
and  relocate  that  part  of  their  projected  line  of  railway  "  from  the  city 
of  Fond  du  Lac,  in  the  State  of  Wisconsin,  northerly  to  Esconaba,  in 
the  State  of  Michigan,"  which  lies  in  said  State  of  Michigan,  so  as  to  run 
said  line  from  "  at  or  near  the  mouth  of  the  Menomonee  river  to  Esco- 
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naba,"  on  such  line  within  the  limits  of  the  land  grant  reserved  for  the 
use  of  said  company,  now  on  file  in  the  office  of  the  Commissioner  of  the 
General  Land-Office,  as  they  may  deem  most  advantageous,  and  shall 
cause  a  plat  of  their  line,  as  relocated,  to  be  filed  in  said  office  within 
six  months  of  the  passage  of  this  act ;  Proinded,  That  the  grant  of  lands 
heretofore  made  to  aid  in  the  construction  of  said  railroad  shall  not  be 
increased  or  changed  in  any  respect  whatever  by  the  change  of  line 
hereby  authorized. 
Approved  May  23,  1872.     (17  Stats.,  p.  160.) 


No.  63. — An  Act  in  relation  to  the  Dakota  Southern  Railroad  Comi>»^ny. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  asserabled,  That  the  act  passed 
by  the  legislative  assembly  of  the  Territory  of  Dakota,  and  approved  by 
the  governor  on  the  twenty-first  day  of  April,  eighteen  hundred  and 
seventy-one,  entitled  "  An  act  to  enable  organized  counties  and  town- 
ships to  vote  aid  to  any  railroad,  and  to  provide  for  the  payment  of  the 
same"  be,  and  the  same  is  hereby,  disapproved  and  annulled,  except  in 
so  far  as  is  herein  otherwise  provided.  But  the  passage  of  this  act  shall 
not  invalidate  or  impair  the  organization  of  the  company  heretofore  or- 
ganized for  the  construction  of  the  Dakota  Southern  railroad,  leading 
from  Sioux  City,  Iowa,  by  way  of  Yankton,  the  capital  of  said  Territory, 
to  the  west  line  of  Bon  Homme  county,  or  any  vote  that  has  been  or  may 
be  given  by  the  counties  of  Union,  Clay,  Yankton,  and  Bon  Homme,  or 
any  township  granting  aid  to  said  railroad,  or  any  subscription  thereto,  or 
anything  authorized  by,  and  that  may  have  been  done  in  pursuance  of, 
the  provisions  of  the  aforesaid  act  of  the  legislative  assembly  of  said  Ter- 
ritory toward  the  construction  and  completion  of  said  railroad  ;  and  the 
said  Dakota  Southern  Railroad  Company,  as  organized  under  and  in  con- 
formity to  the  acts  of  the  legislative  assembly  of  said  Territory,  is  here- 
by recognized  and  declared  to  be  a  legal  and  valid  corporation  ;  and  the 
provisions  of  the  act  of  said  legislative  assembly  first  aforesaid,  so  far 
as  the  same  authorize,  and  for  the  purpose  of  validating  any  vote  of  aid 
and  subscription^  to  said  company  for  the  construction,  completion,  and 
equipment  of  the  main  stem  of  said  railroad,  between  the  termini  afore- 
said, are  hereby  declared  to  be  and  remain  in  full  force,  but  no  further, 
and  for  no  other  purpose  whatsoever. 

Sec.  2.  That  for  the  purpose  of  enabling  the  said  Dakota  Southern 
Railroad  Company  to  construct  its  said  road  through  the  public  lauds  be- 
tween the  termini  aforesaid,  the  right  of  way  through  the  said  public 
lands  is  hereby  granted  to  said  company  to  the  extent  of  one  hundred 
feet  in  width  on  each  side  of  said  road :  Provided,  That  nothing  in  this 
act  shall  relieve  said  Dakota  Southern  Railroad  Company  from  con- 
structing and  completing  said  railroad  in  accordance  with  the  conditions 
and  stipulations  under  which  the  citizens  of  the  counties  therein  named 
voted  aid  to  said  railroad  in  accordance  with  the  laws  of  said  Territory, 
approved  April  twenty-first,  eighteen  hundred  and  seventy-one :  Fro- 
videdfurther,  That  said  Dakota  Southern  Railroad  Company  shall  issue, 
to  the  respective  counties  and  townships  voting  aid  to  said  railroad,  paid 
up  certificates  of  stock  in  the  same  in  amounts  equal  to  the  sums  voted 
by  the  respective  counties  and  townships. 

Approved,  May  27,  1872.     (17  Stats ,  p.  162.) 
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No.  64. — An  Act  relating  to  the  Creation  of  new  Land  Districts. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  hereafter  in  case 
of  the  division  of  existini^  land  diBtricts  by 'the  erection  of  new  ones,  or 
by  a  change  of  boundaries  by  the  President  of  the  United  States,  all 
basiness  in  such  original  districts  shall  be  entertained  and  transacted, 
without  prejudice  or  change,  until  the  offices  in  the  new  districts  shall 
be  duly  opened  by  public  announcement  under  the  direction  of  the 
Secretary  of  the  Interior. 

Sec  2.  That  all  sales  or  disposals  of  the  puublic  lands  heretofore 
regularly  made  at  any  land  office  after  the  said  lands  have  been  made 
part  of  another  district  by  any  act  of  Congress,  or  by  any  act  of  the 
President,  are  hereby  confirmed,  provided  the  same  are  free  from  con- 
flict with  prior  valid  rigl^. 

Approved,  May  31,  1872.     (17  Stats.,  p.  192). 


No.  65. — An  Act  granting  the  Ri$i;ht  of  Way  to  the  Dakota  Grand  Trunk 

Rixilway  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  Siaies  of  America  in  Congress  assembled.  That  for  the  purpose 
of  enabling  the  Dakota  Grand  Trunk  Railway  Company,  a  corporation 
organized  under  the  laws  of  Dakota,  to  extend  its  road  and  branches 
by  the  most  advantageous  and  practicable  lines,  in  accordance  with  its 
charters,  the  right  of  way  through  the  public  lands  in  the  Territory  of 
Dakota  be,  and  the  same  is  hereby,  granted  to  said  company.  Said 
right  of  way  hereby  granted  to  said  company  is  to  the  extent  of  one 
hundred  feet  in  width  on  each  side  of  the  central  line  of  said  road  and 
branches  where  they  may  pass  over  the  public  lands ;  and  there  is  also 
hereby  granted  to  said  company  all  necessary  ground,  not  to  exceed 
twenty  acres  for  each  ten  miles  in  length  of  the  main  line  of  said  rail- 
road, for  station-buildings,  work-shops,  depots,  machine-shops,  switches, 
side-tracks,  turn-tables,  water  stations,  and  so  forth.  And  when  it  may 
be  necessary  to  use  material  from  the  public  lands  for  Jhe  construction 
of  said  road,  it  may  be  done ;  but  no  private  property  shall  be  taken  for 
the  use  of  said  company,  in  said  Territory,  except  in  the  manner  now 
provided  by  the  laws  thereof  relative  to  the  taking  of  such  property 
for  like  uses,  and  in  which  manner  it  may  be  done,  with  compensation 
to  the  owners  as  therein  provided. 

Seo.  2.  That  the  said  company  shall  have  power  to  mortgage,  in  the 
usual  manner,  its  franchise,  road-bed,  and  all  property  of  every  kind 
belonging  to  said  company,  to  an  amount  not  exceeding  twenty-five 
thousand  dollars  per  mile  for  the  entire  length  of  said  road,  upon  such 
terms  as  may  to  said  company  seem  best ;  but  in  no  case  shall  the 
United  States  be  liable,  in  any  manner  whatever,  for  any  act  or  thing 
done  by  said  company. 

Seo.  3.  That  the  rights  herein  granted  shall  not  preclude  the  con- 
struction of  other  roads  through  any  canon,  defile,  or  pass  on  the  route 
of  said  road. 

Seo.  4.  That  said  railway  company  shall  locate  the  route  of  said  rail- 
road, and  file  a  map  of  such  location  within  one  year  in  the  office  of  the 
Secretary  of  the  Interior,  and  shall  complete  its  railroad  within  ten 
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years  of  the  passage  of  this  act ;  and  nothing  herein  contained  shall  be 
construed  as  recognizing  or  denying  the  authority  of  the  legislature  of 
Dakota  Territory  to  create  railroad  corporations. 

Sec  5.  That  Congress  reserves  to  itself  the  right  to  alter,  amend,  or 
repeal  this  act  whenever  in  its  judgment  the  interests  of  the  people  may 
require  it. 

Approved,  June  1,  18T2.     (IT  Stats.,  p.  202.) 


No.  66.— An  Act  granting  [a]  Right  of  Way  to  the  Utah,  Idaho,  and  Montana 

Railroad  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assemhledy  That  for  the  purpose 
of  enabling  the  Utah,  Idaho,  and  Montana  RaUroad  Company,  a  corpora- 
tion  organized  under  the  laws  of  the  Territory  of  Utah,  which  said  organ- 
ization is  hereby  legalized  and  made  valid,  to  build  and  extend  their  line 
by  way  of  Malade  River  and  Snake  River  Valleys,  through  Utah,  Idaho, 
and  Montana  Territories,  to  a  connection  with  the  Northern  Pacific 
Railroad,  or  with  the  Helena  and  Utah  Northern  Railroad,  by  the  most 
eligible  route,  to  be  selected  by  said  company,  the  right  of  way  to  the 
extent  of  one  hundred  feet  in  width  on  each  side  of  the  centre  of  said  road, 
through  the  public  lands,  be,  and  the  same  is  hereby,  granted  to  said 
company,  their  successors  and  assigns,  for  the  construction  of  a  railroad 
and  telegraph  from  Corinne  City,  Utah  Territory,  to  the  Northern 
Pacific  Railroad,  or  to  said  Helena  and  Northern  Utah  Railroad,  as 
said  company  may  elect,  together  with  the  right  to  increase  their  capi- 
tal stock  in  proportion  to  the  increased  length  of  their  line  by  resolu- 
tion of  their  board  of  directors,  and  the  filing  with  the  auditor  of  public 
accounts  of  Utah  of  an  additional  certificate  setting  forth  said  increase, 
and  to  take  from  the  public  lands  adjacent  to  the  line  of  said  road  mate- 
rial of  earth,  stone,  timber,  and  water  for  the  construction  and  main- 
tenance thereof,  and  the  necessary  ground  for  station-buildings,  work- 
shops, depots,  machine-shops,  switches,  side-tracks,  turn-tables,  and 
water-stations,  not  exceeding  twenty  acres  for  every  ten  miles  of  the 
main  line  of  said  road :  Provided,  That  no  private  property  shall  be 
taken  for  the  use  of  said  company  except  in  manner  prescribed  by  the 
laws  of  Utah  Territory,  or  by  section  three  of  an  act  entitled  "An  act 
to  amend  'An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph 
[line]  from  the  Missouri  river  to  the  Pacific  Ocean,  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses,' approved  July  first,  eighteen  hundred  sixty-two,"  approved  July 
second,  eighteen  hundred  and  sixty-four. 

Sec  2.  That 'said  company  shall  be,  and  they  are  hereby,  authorized 
and  empowered  to  mortgage,  in  the  usual  manner,  their  franchise,  road- 
bed, and  all  property  belonging  to  said  company,  to  an  amount  not  ex- 
ceeding thirty  thousand  dollars  per  mile  for  the  entire  length  of  said 
road,  upon  such  terms  as  may  seem  to  them  best ;  and  upon  said  mort- 
gage may  issue  mortgage-bonds,  not  to  exceed  thirty  thousand  dollars 
per  mile :  Provided,  That  in  no  case  shall  the  United  States  be  respon- 
sible for  said  bonds. 

Sec.  3.  That  the  rights  herein  granted  shall  not  preclude  the  con- 
struction of  other  roads  through  any  caiion,  defile,  or  pass  on  the  route 
of  said  road;  nor  shall  any  thing  herein  contained  be  construed  as 
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recognizing  or  denying  the  authority  of  the  governor  and  legislature  of 
Utah  Territory  to  create  railroad  corporations. 

Sec  4.  That  said  company  shall  locate  said  railroad  and  telegraph 
line  within  eighteen  months  from  the  passage  of  this  act,  and  shall  com- 
plete the  same  within  ten  years  thereafter,  failing  in  which  this  act  shall 
be  null  and  void. 

Sec.  5.  That  Congress  hereby  reserves  the  right  to  alter,  amend  or 
repeal  this  act  at  any  time,  having  due  regard  to  the  rights  of  said 
company. 

Approved,  June  1,  1872     (17  Stats ,  p.  212) 


No.  67. — An  Act  amendatory  of  an  Act  entitled  *'  An  Act  donating  public 
lands  to  the  several  States  and  Territories  which  mav  provide  Colleges  for 
the  Benefit  of  agricultural  and  mechanical  Arts/^  passed  July  second, 
eighteen  hundred  and  sixty-two,  and  acts  amendatory  thereto. 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  lands 
granted  to  the  State  of  Oregon,  for  the  establishment  of  an  agricultural 
college,  by  act  of  Congress  of  July  second,  eighteen  hundred  and  sixty- 
two,  and  acts  amendatory  thereto,  may  be  selected  by  said  State  from 
any  lands  within  said  State  subject  to  homestead  or  pre-emption  entry 
under  the  laws  of  the  United  States ;  and  in  any  case  where  land  is 
selected  by  the  State,  the  price  of  which  is  fixed  by  law  at  the  double 
minimum  of  two  dollars  and  fifty  cents  per  acre,  such  land  shall  be 
counted  as  double  the  quantity  toward  satisfying  the  grant. 

Sec.  2.  That  any  such  selections  already  made  by  said  State,  and  the 
lists  duly  filed  in  the  proper  district  land-office,  be,  and  the  same  are 
hereby,  confirmed,  except  so  far  as  they  may  conflict  with  any  adverse 
legal  right  existing  at  the  passage  of  this  act:  Provided,  however,  That 
the  State  shall  not  receive  more  than  ninety  thousand  acres,  the  quan- 
tity granted  by  the  act  of  July  second,  eighteen  hundred  and  sixty-two  : 
Provided,  also,  That  such  lands  shall  not  be  sold  by  said  State  for  less 
than  two  dollars  and  fifty  cents  per  acre ;  and  where  settlement  is  made 
upon  the  same,  preference  in  all  cases  shall  be  given  to  actual  settlers 
at  the  price  for  which  said  lands  may  be  offered. 

Approved,  June  4,  1872.     (17  Stats.,  p.  217.) 


No.  68. — An  Act  supplementary  to  an  Act  entitled  "An  Act  to  aid  in  the 
Construction  of  Telegraph  Lines,  and  to  secure  to  the  Government  the  Use 
of  the  same  for  postal,  military,  and  other  Purposes/'approved  July  tweniy- 
fourth,  eighteen  hundred  and  sixty-six. 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  International 
Ocean  Telegraph  Company  shall  have  the  right  to  pre-empt  and  use 
public  lands  at  the  following  stations  in  Florida  on  the  line  of  telegraph 
belonging  to  said  telegraph  company,  to  wit :  at  the  two  ends  of  the 
cables  on  the  Sinabel  Island,  the  station  at  Punta  Rasa,  near  the  mouth 
of  the  Caloosahatchie  river,  the  station  at  Fort  Myers,  the  points  where 
the  line  of  telegraph  crosses  the  Caloosah[a]tchie  river.,  the  station  at 
Pine  Island,  and  the  stations  at  Branch  river,  Bartow,  and  Tuckertown, 
each  forty  acres  ;  such  lands  being  public  lands,  and  now  actually  used 
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by  the  International  Ocean  Telegraph  Company  of  the  State  of  New 
York :  Provided,  That  whenever  any  one  of  the  smallest  legal  subdi- 
visions at  any  one  of  the  stations  designated  is  less  than  forty  acres,  by 
reason  of  the  land  lying  adjacent  to  the  Gulf  of  Mexico,  or  any  bay  or 
river,  the  said  company  shall  pre-empt  only  such  smallest  fractional 
subdivision  upon  which  thfe  buildings  and  offices  of  the  company  are 
located. 
Approved,  June  4,  1812.     (11  Stats.,  p.  219.) 


No,  69. — An  Act  ^rantine  the  Ripht  of  Way  throuprh  the  public  Lands  for 
the  construction  of  a  Railroad  and  Telegraph  in  Florida. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  right  of  way 
through  the  public  lands  be,  and  the  same  is  hereby,  granted  to  the  Great 
Southern  Railway  Company,  a  corporation  created  under  the  laws  of  the 
State  of  Florida,  its  successors  and  assigns,  for  the  construction  of  a 
railroad  and  telegraph  from  the  Saint  Mary's  river,  in  the  State  of 
Florida,  to  Key  West,  in  said  State,  together  with  a  branch  road  from 
the  most  eligible  point  on  said  road  to  Tampa  Bay  and  Caloosa  En- 
trance, in  said  State ;  and  the  right,  power,  and  authority  are  hereby 
jriven  to  said  corporation  to  take,  from  the  public  lands  adjacent  to  the 
line  of  said  road,  materials  for  the  construction  thereof.  Said  way  is 
granted  to  said  railroad  to  the  extent  of  one  hundred  feet  in  width  on 
each  side  of  the  central  line  of  said  road  where  it  maj  pass  through 
the  public  domain,  including  grounds  for  station-buildings,  work-shops, 
depots,  machine-shops,  switches,  side-tracks,  turn-tables,  and  water- 
stations,  to  an  amount  not  exceeding  twenty  acres  for  each  ten  miles 
in  length  of  the  main  line  of  said  railroad  :  Frovided,  That  within  one 
year  from  the  passage  of  this  act  the  said  company  shall  file  with  the 
Secretary  of  the  Interior  its  acceptance  of  the  terms  of  this  act,  and  a 
map  of  the  route,  exhibiting  the  line  of  the  road  and  its  branch,  as  the 
same  has  been  located,  and  shall  complete  said  road  within  ten  years  of 
the  passage  of  this  act.  It  shall  be  the  duty  of  the  said  company  to 
permit  any  other  railroad  which  has  been  or  shall  be  authorized  by  the 
United  States,  or  by  the  State  of  Florida,  to  form  running  connections 
with  its  road  on  fair  and  equitable  terms.  In  case  of  disagreement, 
such  terms  shall  be  fixed  by  the  Secretary  of  the  Interior. 

Seo.  [2.]  That  said  road  shall  be  a  post  route  and  a  military  road  ; 
and  Congress  at  any  time,  having  due  regard  for  the  rights  of  said 
company,  may  fix  rates  of  tariff  for  transportation  of  troops,  materials 
of  war.  and  mails,  and  may  add  to,  alter,  or  amend  this  act. 

Seo.  3.  That  Congress  reserves  t7  [to]  itself  the  right  to  alter,  amend, 
or  repeal  this  act  whenever  in  its  judgment  the  interests  of  the  people 
may  require  it. 

Approved,  June  4,  18Y2.     (IT  Stats.,  p.  224.) 


No.  70. — An  Act  to  provide  for  the  Removal  of  the  Flutbead  and  other  In- 
dians from  the  Bitter  Root  Valley,  in  the  Territory  of  Montana. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  it  shall  be  the 
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datj  of  the  PresideDt,  as  soon  as  practicable,  to  remove  the  Flathead 
Indians,  (whether  of  full  or  mixed  bloods,)  and  all  other  Indians  con- 
nected with  aaid  tribe,  and  recognized  as  members  thereof,  from  Bitter 
Koot  valley,  in  the  Territory  of  Montana,  to  the  general  reservation  in 
said  Territory,  (commonly  known  as  the  Jocko  reservation,)  which  by 
a  treaty  concluded  at  Hell  Gate,  in  the  Bitter  Root  valley,  July  six- 
teenth, eighteen  hundred  and  fifty-Gve,  and  ratified  by  the  Senate  March 
eighth,  eighteen  hundred  and  fifty-nine,  between  the  United  States  and 
the  confederated  tribes  of  Flathead,  Kootenai,  and  Pend  d'Oreille  In- 
dians, was  set  apart  and  reserved  for  the  use  and  occupation  of  said 
confederated  tribes. 

Sec  2  That  as  soon  as  practicable  after  the  passage  of  this  act,  the 
surveyor-general  of  Montana  Territory  shall  cause  to  be  surveyed,  as 
other  public  lands  of  the  United  States  are  surveyed,  the  lands  in  the 
Bitter  Root  valley  lying  above  the  Lo-lo  fork  of  the  Bitter  Root  river; 
and  said  lands  shall  be  open  to  settlement,  and  shall  be  sold  in  legal 
subdivisions  to  actual  settlers  only,  the  same  being  citizens  of  the  United 
States,  or  having  duly  declared  their  intention  to  become  such  citizens, 
said  settlers  being  heads  of  families,  or  over  twenty-one  years  of  age,  in 
quantities  not  exceeding  one  hundred  and  sixty  acres  to  each  settler,  at 
the  price  of  one  dollar  and  twenty-five  cents  per  acre,  payment  to  be 
made  in  cash  within  twenty  one  months  from  the  date  of  settlement,  or 
of  the  passage  of  this  act.  The  sixteenth  and  thirty-sixth  sections  of 
said  lands  shall  be  reserved  for  school  purposes  in  the  manner  provided 
by  law.  Town-sites  in  said  valley  may  be  reserved  and  entered  as  pro- 
vided by  law :  Provided,  That  no  more  than  fifteen  townships  of  the 
lands  so  surveyed  shall  be  deemed  to  be  subject  to  the  provisions  of  this 
act:  And  provided  further,  That  none  of  the  lauds  in  said  valley  above 
the  Lo-lo  fork  shall  be  open  to  settlement  under  the  homestead  and  pre- 
emption laws  of  the  United  States.  An  account  shall  be  kept  by  the 
Secretary  of  the  Interior  of  the  proceeds  of  said  lands,  and  out  of  the  first 
moneys  arising  therefrom  there  shall  be  reserved  and  set  apart  for  the 
use  of  said  Indians  the  sum  of  fifty  thousand  dollars,  to  be  by  the  Pres- 
ident expended,  in  annual  installments,  in  such  manner  as  in  his  judg- 
ment shall  be  for  the  best  good  of  said  Indians,  but  no  more  than  five 
thousand  dollars  shall  be  expended  in  any  one  year. 

Beo.  3.  That  any  of  said  Indians,  being  the  head  of  a  family,  or 
twenty-one  years  of  age,  who  shall,  at  the  passage  of  this  act,  be  actu- 
ally residing  upon  and  cultivating  any  portion  of  said  lands,  shall  be 
permitted  to  remain  in  said  valley  and  pre-empt  without  cost  the  land 
so  occupied  and  cultivated,  not  exceeding  in  amount  one  hundred  and 
sixty  acres  for  each  of  such  Indians,  for  which  he  shall  receive  a  patent 
without  power  of  alienation  :  Provided,  That  such  Indian  shall,  prior 
to  August  first,  eighteen  hundred  and  seventy-two,  notify  the  superin- 
tendent of  Indian  affairs  for  Montana  Territory  that  he  abandons  his 
tribal  relations  with  said  tribe,  and  intends  to  remain  in  said  valley : 
And  provided  further,  That  said  superintendent  shall  have  given  such 
Indian  at  least  one  month's  notice  prior  to  the  date  last  above  mentioned 
of  the  provisions  of  this  act  and  of  his  right  so  to  remain  as  provided 
in  this  section  of  this  act. 

Sec  4.  That  in  case  John  Owen,  an  actual  settler  in  said  valley, 
above  the  Lo-Lo  fork,  shall  come  within  the  provisions  of  the  act  of 
Congress  of  September  twenty-seventh,  eighteen  hundred  and  fifty, 
entitled  ''  An  act  to  create  the  office  of  surveyor-general  of  the  public 
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lands  in  Oregon,  and  to  provide  for  the  survey,  and  to  make  donations 
to  settlers  of  the  said  public  lands,"  and  the  acts  amendatory  thereof, 
he  shall  be  permitted  to  establish  such  fact  in  the  land-office  in  the  said 
Territory  of  Montana,  and,  upon  proof  of  compliance  with  the  provi- 
sions of  said  act  or  acts,  shall  be  permitted  to  obtain  title,  in  the  man- 
ner provided  therein,  to  such  quantity  of  land  as  he  may  be  entitled  to 
under  the  same.  All  disputes  as  to  title  to  any  lands  mentioned  in  this 
act  shall  be  decided  according  to  the  rules  governing  the  decision  of 
disputes  in  ordinary  cases  under  the  pre-emption  laws  of  the  United 
States. 

Approved,  June  5,  18T2.      (17  Stats.,  p.  226.)     See  No.  102  and 
Title  X.,  Nos.  669,570. 


No.  71. — An  Act  to  carry  into  Effect  the  fourth  Article  of  the  Treaty  of 
February  twenty-three,  eighteen  Imndred  and  sixty-seven,  with  the  Seneca, 
Shawnee,  Quapaw,  and  other  Indians. 

Whereas,  by  the  fourth  article  of  the  treaty  of  February  twenty-thirdf 
eighteen  hundred  and  sixty-seven,  with  the  Shawnee,  Quapaw,  and 
other  Indians,  the  strip  of  lands  belonging  to  said  Quapaws  lying 
within  tho  State  of  Kansas  was  sold  to  the  United  States,  and  intended, 
by  the  amendment  to  said  article,  to  be  sold  to  actual  settlers,  under 
the  pre-emption  laws  of  the  United  States  ;  but  whereas,  by  the  man- 
ner of  insertion  of  said  amendment,  the  said  lands  are  left  without  any 
provisions  for  their  disposal :  Therefore,  for  the  purpose  of  carrying 
out  the  intention  of  the  treaty  and  of  its  amendments, 
Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  said  amend- 
ment shall  not  be  construed  as  authorizing  or  providing  for  the  disposal 
of  the  lands  of  the  said  Quapaw  Indians,  which,  by  the  fourth  article 
of  the  said  treaty  of  February  twenty-third,  eighteen  hundred  and  sixty- 
seven,  were  sold  to  the  Uuited  States  at  one  dollar  and  fifteen  cents  an 
acre,  and  lying  and  being  within  the  boundary  of  the  Indian  Territory, 
but  said  amendment  shall  refer  to,  and  be  construed  to  authorize  and 
direct,  the  disposal  of  the  strip  of  land  theretofore  belonging  to  said 
Indians,  lying  and  being  within  the  State  of  Kansas,  and  which,  by 
the  aforesaid  article  of  said  treaty,  were  [was]  sold  to  the  United  States 
for  one  dollar  and  twenty-five  cents  an  acre. 

Seo.  2.  That  the  said  strip  of  land  within  the  State  of  Kansas,  so 
ceded  to  the  United  States  by  the  said  Quapaw  band  of  Indians,  be, 
and  the  same  is  hereby,  declared  open  to  entry  and  pre-emption,  under 
the  pre-emption  laws  of  the  United  States,  at  the  price  of  one  dollar 
and  twenty-five  cents  an  acre,  excepting  therefrom  one  half-section,  to 
be  patented  to  Samuel  G.  Yallier,  including  his  improvements,  as  pro- 
vided in  the  fourth  article  of  said  treaty ;  and  all  such  pre  emptions 
shall  be  paid  for  in  the  lawful  money  of  the  United  States,  at  the  pro- 
per land  office  of  the  United  States,  within  one  year  from  the  date  of 
settlement,  or  where  settlemeU  was  made  before  the  passage  of  this 
act,  then  within  one  year  from  the  passage  of  the  same :  Provided, 
That  in  case  any  settler  has  entered  upon  and  improved  a  single  tract, 
not  exceeding  one  hundred  and  sixty  acres,  a  part  of  which  is  embraced 
in  said  Quapaw  strip,  and  a  part  on  the  government  strip,  so  called, 
his  entry  of  the  part  on  the  government  strip,  under  the  pre-emption 
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laws,  shall  not  prevent  the  entry  of  the  remainder  of  his  tract  upon  said 
Quapaw  lands,  in  ihe  State  of  Kansas,  under  this  act. 
Appr&ved,  June  5,  1872.     (17  Stats.,  p.  228.) 


U^^  72  —An  Act  granting  the  Right  of  Way  through  the  public  Lands  to  the 
Jacksonville  and  Saint  Augustine  Railroad  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  ihe 
United  States  of  America  in  Congress  assembled,  That  there  is  hereby 
granted  to  the  Jacksonville  and  Saint  Augustine  Railroad  Company, 
the  same  being  a  corporation  existing  under  the  laws  of  the  State  of 
Florida,  the  right  of  way  through  the  public  lands  of  the  United  States 
between  Jacksonville  and  Saint  Augustine,  for  one  hundred  feet  in  width 
on  each  side  of  the  track  of  said  railroad  and  of  any  of  its  branches,  with 
the  right  to  take  from  said  lands,  or  from  aay  of  the  public  lands  adja- 
cent thereto,  stone,  timber,  earth,  or  other  material,  to  be  used  in  the 
construction  and  repair  of  said  railroad ;  and  said  company  shall  also 
have  the  right  to  enter  upon  any  of  the  public  lands  or  lots  of  land,  the 
property  of  the  United  States,  and  take  the  same  for  depots,  shops, 
side-tracks,  or  other  necessary  uses  of  said  railroad  :  Provided,  That  no 
lot  or  tract' of  land  so  taken  shall  exceed  forty  acres  in  any  one  place. 
No  military  reservation  shall  be  crossed  or  appropriated  unless  the  con- 
sent of  the  Secretary  of  War  be  first  obtained,  and  then  only  under  such 
restrictions  as  he  shall  establish.  Said  road  shall  be  a  postal  and  military 
road,  and  Congress  shall  have  the  right  to  alter,  amend,  or  repeal  this 
act  as  shall  in  its  discretion  be  deemed  best. 

Approved,  June  7,  1872.     (17  Stats.,  p.  280.) 


No.  73.— An  Act  to  amend  an  Act  relating  to  Soldiers'  and  Sailors'  Home- 
steads. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  act  entitled 
"An  act  to  enable  honorably  discharged  soldiers  and  sailors,  their 
widows  and  orphan  children,  to  acquire  homesteads  on  the  public  lands 
of  the  United  States,"  approved  April  fourth,  eighteen  hundred  and 
seventy-two,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows :     [Embraced  in  section,  2304  to  2309,  inclusive  of  the  Revised 

Statutes.] 
Approved,  June  8,  1872.     (17  Stats.,  p.  333.)     See  No.  49  and  Title 

II.,  JNos.  314  to  340.  ^ 


No.  74.— An  Act  relating  to  Homestead  Settlers  burned  out  in  the  States  of 

Minnesota,  Wi'scousin,  and  Michigan. 

Wherbas,  fires  in  extent  unparalleled  in  the  history  of  the  country 
burned  through  the  newly  settled  parts  of  the  States  of  Minnesota, 
Wisconsin,  and  Michigan,  during  the  autumn  of  the  year  eighteen 
hundred  and  seventy-one,  whereby  many  homestead  settlers  lost  their 
dwellings  and  all  their  personal  property,  and  many  were  burned  to 
death  and  many  others  were  so  much  burned  as  to  disable  them  from 


]  26  LAND  LAWS.  [junb  8,  1872. 

labor  for  the  present  winter,  and  are  nnable  to  rebuild  and  occupy 

their  lands  within  a  period  of  six  months  after  said  6tes  had  driven 

them  from  their  homestead,  therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  all  such  persons 
occupying  homestead  claims  under  the  laws  of  the  United  States,  on 
lands  of  the  United  States,  who  were  burned  out,  and  the  heirs  of  such 
persons  who  were  burned  to  death  in  the  year  eighteen  hundred  and 
seventy-one,  in  the  States  of  Minnesota,  Wisconsin,  and  Michigan,  shall 
have  until  the  first  day  of  January,  anno  Domini  eight^n  hundred  and 
seventy-three,  to  rebuild  on  and  re-occupy  said  homestead  lands;  and 
that  when  said  homestead  claimants  shall  prove  up  their  claims,  such 
period  of  time  until  the  first  day  of  January,  eighteen  hundred  and 
seventy-three,  shall  be  included  in  the  five  years'  time  which  they  are 
required  by  law  to  reside  on  said  lands,  in  the  same  manner  as  if  such 
homestead  claimant  had  actually  resided  thereon  during  said  period  of 
time. 

Seo.  2.  That  in  all  cases  where  the  person  having  a  homestead  claim 
under  the  laws  of  the  United  States,  in  said  States  of  Minnesota,  Wis- 
consin, and  Michigan,  shall  have  been  burned  to  death  or  perished  from 
the  effects  of  such  fires,  it  shall  be  lawful  for  the  heirs  or  the  guardian  of 
any  children  which  may  have  survived  said  fires,  or  the  administrator  of 
the  estate  of  said  deceased  homestead  claimant,  to  prove  up  said  claim 
before  the  register  of  the  land  office  of  the  proper  district,  and  upon  proof 
of  the  occupation  and  residence  of  such  homestead  claimant,  up  to  the 
period  of  so  being  burned  out,  a  patent  shall  be  issued  to  said  heir  or 
heirs,  or  guardian  for  the  use  of  such  heir,  or  administrator  for  the  use 
of  such  estate,  in  the  same  manner  as  if  such  homestead  claimant  bad 
resided  thereon  for  five  years. 

Approved^  June  8,  1872.     (17  Stats.,  p.  337.) 


No.  75.— An  Act  granting  the  Right  of  Way  through  the  public  Lands  to  the 

Denver  and  Rio  Grande  Railway  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  right  of  way 
over  the  public  domain,  one  hundred  feet  in  width  on  each  side  of  the 
track,  together  with  such  public  lands  adjacent  thereto  as  may  be  needed 
for  depots,  shops,  and  other  buildings  for  railroad  purposes,  and  for 
yard-room  and  side-tracks,  not  exceeding  twenty  acres  at  any  one  sta- 
tion, and  not  more  than  one  station  in  every  ten  miles,  and  the  right  to 
take  from  the  public  lands  adjacent  thereto  stone,  timber,  earth,  water, 
and  other  material  required  for  the  construction  and  repair  of  its  rail 
way  and  telegraph  line  be,  and  the  same  are  hereby,  granted  and  con- 
firmed unto  the  Denver  and  Rio  Grande  Railway  Company,  a  corpo- 
ration created  under  the  incorporation  laws  of  the  Territory  of  Colorado, 
its  successors  and  assigns;  and  all  the  rights,  powers,  and  franchises 
conferred  by  the  said  laws  on  corporations  created  under  them  for  con- 
structing and  operating  railroad  and  telegraph  lines  are  hereby  ratified 
and  confirmed  to  the  above-named  railway  company,  its  successors  and 
assigns ;  and  the  same  rights,  powers,  and  franchises  conferred  by  the 
general  incorporation  laws  of  the  Territory  of  Colorado  for  the  construc- 
tion of  railroads  and  telegraph  lines,  are  hereby  granted  to  the  said 
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company,  its  successors  and  assigns,  for  the  extension  and  operation  of 
its  railway  and  telegraph  line  in  and  through  any  contiguous  territory 
of  the  United  States  to  the  northern  boundary  line  of  Mexico,  subject 
to  the  compliance  With  the  conditions  and  requirements  of  the  general 
incorporation  laws  of  such  territory  so  far  as  the  same  are  applicable 
and  not  inconsistent  with  the  laws  of  the  United  States ;  and  the  same 
rights,  powers,  and  privileges  conferred  upon  the  Union  Pacific  Rail- 
road Company  by  section  three  of  an  act  approved  July  second,  eigh- 
teen hundred  and  sixty-four,  are  hereby  conferred  upon  the  above- 
named  company,  its  successors  and  assigns :  Provided^  That  applica- 
tions for  the  assessment  of  damages  shall  be  made  to  the  court,  or  any 
judge  of  a  court  having  jurisdiction  in  the  county  in  which  the  lands  or 
premises  lie:  Provided,  That  said  company  shall  complete  its  railway 
to  a  point  on  the  Rio  Grande  as  far  south  as  Santa  Fe  within  five  years 
of  the  passage  of  this  act,  and  shall  complete  fi[f]ty  miles  additional 
south  of  said  point  in  each  year  thereafter,  and  in  default  thereof,  the 
rights  and  privileges  herein  gpranted  shall  be  rendered  null  and  void  so 
far  as  respects  the  unfinished  portion  of  said  road  :  And  pravided  fur- 
ther,  That  nothing  in  this  act  contained  shall  be  construed  as  affirming 
or  denying  the  right  of  any  territory  to  incorporate  a  railroad  company. 
Approved,  June  8,  1872.     (17  otats.,  p.  339.)     See  No  144. 


No.  76.— An  Act  to  prefect  [perfect]  certain  Land-titles  therein  described. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  to  permit  the  purchase, 
with  cash  or  military  bounty-land  warrants,  of  such  lands  as  may  have 
been  located  with  claims  arising  under  the  seventh  clause  of  the  second 
article  of  the  treaty  of  September  thirtieth,  eighteen  hundred  and  fifty- 
four,  at  such  price  per  acre  as  the  Secretary  of  the  Interior  shall  deem 
'equitable  and  proper,  but  not  at  a  less  price  than  one  dollar  and  twenty- 
five  cents  per  acre,  and  that  owners  and  holders  of  such  claims  in 
good  faith  be  also  permitted  to  complete  their  entries,  and  to  perfect 
their  titles  under  such  claims  upon  compliance  with  the  terms  above 
mentioned  :  Provided,  That  it  shall  be  shown  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  said  claims  are  held  by  innocent  parties  in 
good  faith,  and  that  the  locations  made  under  such  claims  have  been 
made  in  good  faith  and  by  innocent  holders  of  the  same. 

Approved,  June  8,  1872.     (17  6tat8.,  p.  340.) 


No.  77.— An  Act  granting  the  Right  of  Way  through  public  Lands  to  the 
Pensacolaand  Louiuvilie  Railroad  Company  of  Alabama. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  Slates  of  America  in  Congress  assembled,  That  the  right  of  way 
through  the  public  lands  be,  and  the  same  is  hereby,  granted  to  the  Pen- 
sacola  and  Louisville  Railroad  Company  of  Alabama,  for  the  construc- 
tion of  a  railroad.  And  the  right  is  hereby  granted  to  said  corporation 
to  take,  from  the  public  lands  adjacent  to  the  line  of  said  road,  material 
for  the  construction  of  said  road  Said  way  is  granted  to  said  company 
to  the  extent  of  one  hundred  feet  on  each  side  of  said  road  where  it  may 
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pass  through  the  public  lands;  also  the  necessary  lands  for  stations, 
buildings,  depots,  workshops,  machine-shops,  side-tracks,  switches, turn- 
tables, and  water-stations,  not  to  exceed  forty  acres  in  any  place.  The 
acceptance  of  the  provisions  of  this  act  by  the  said  company,  and  a  map 
of  the  location  of  the  road,  and  the  lands  to  be  reserved  for  buildings 
and  uses  of  said  road,  shall  be  filed  with  the  Secretary  of  the  Interior, 
within  one  year  from  the  passage  of  this  act;  and  the  road  shall  be 
finished  within  five  years  from  the  passage  of  this  act.  Said  road  shall 
be  a  post  and  military  road,  and  shall  have  the  power  of  mak- 
ing running  connections  for  the  transportation  of  mails,  military  and 
naval  supplies,  passengers,  and  freights  of  all  kinds,  and  the  running 
of  freight-cars  without  the  breaking  of  bulk,  whenever  the  interests  of 
the  public  and  of  the  commerce  between  the  States  will  be  advanced 
thereby,  with  any  other  road  which  has  heretofore  received,  or  may 
hereafter  receive,  aid  from  the  United  States  for  the  construction 
thereof,  on  fair  and  equitable  terms,  and  pro  rata  between  the  roads,  in 
proportion  to  the  length  of  the  several  roads  ;  and  in  the  event  of  a  dis- 
agreement between  the  said  road  and  any  other  road  having  so  received 
aid  from  the  United  States  for  the  construction  thereof,  and  connecting 
with  the  said  Pensacola  and  Louisville  railroad,  then  the  Secretary  of 
the  Interior  shall  establish  such  rates  for  the  transportation  of  mails, 
freights,  and  passengers,  and  running  connections  as  are  herein  pro- 
vided for,  and  also  establish  such  regulations  as  may  be  requisite  for 
the  enforcement  of  the  provisions  of  this  act.  Congress  shall,  in  its 
discretion,  have  the  power  to  alter,  amend,  or  repeal  this  act.  Nothing 
in  this  act  shall  be  so  construed  as  to  invalidate  the  claim  of  any  actual 
pre-emption  or  homestead  settlers. 

Approved,  June  8,  1872.     (17  Stats.,  p.  340.) 


No.  78.— An  Act  to  authorize  the  building  of  the  New  Mexico  and  Gulf 

Railway,  and  for  other  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  Stolen  of  America  in  Congress  assembled,  That  the  New  Mexico 
and  Gulf  Railway  Company  have,  and  there  is  hereby  granted  to  them, 
their  successors  and  assigns,  a  strip  of  land  one  hundred  feet  wide  on 
each  side  of  the  centre  line  of  a  railway  route  extending  from  the  north- 
western boundary  of  New  Mexico,  as  near  as  practicable  to  the  junction 
of  the  San  Juan  with  the  Rio  Mancos,  through  Santa  Fe  county,  and 
down  the  Pecos  river  valley  to  the  passage  of  said  Pecos  river  into  the 
State  of  Texas,  at  or  near  the  thirty-second  parallel,  upon  a  route  to  be 
surveyed  and  designated  by  a  competent  engineer,  as  a  right  of  way, 
together  with  the  necessary  lands  tor  depots,  stations,  side-tracks,  and 
other  needful  uses  in  operating  said  road  and  a  telegraph  line,  not  ex- 
ceeding twenty  acres  at  any  one  place  :  Provided,  That  the  location  for 
depots,  stations  and  side-tracks  shall  not  exceed  for  the  whole  line  of 
said  road  more  than  one  location  of  twenty  acres  for  every  ten  miles  of 
the  same,  and  when  made  upon  surveyed  lands  shall  conform  to  govern- 
ment surveys. 

Sbo.  2.  That  said  company  shall,  within  six  months  after  the  location 
of  any  section  of  twenty  miles  or  more  of  their  said  road,  if  the  same  be 
upon  surveyed  land,  and  if  upon  unsurveyed  land,  then  within  six 
months  after  the  survey  thereof  by  the  United  States,  file  a  plat  of  such 
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located  section,  together  with  proof  thereof,  with  a  register  of  the  land- 
office  for  the  district  wherein  said  located  section  may  be  situated,  and 
upon  approval  thereof  the  same  shall  be  noted  upon  the  township  plats 
in  said  office,  and  thereafter  all  lands  over  which  the  said  line  of  road 
shall  pass  shall  be  sold,  located,  or  disposed  of  by  the  United  States, 
subject  to  such  right  of  way  so  located  as  aforesaid :  Framded,  That 
the  line  of  said  road  shall  be  located  within  one  year  after  the  passage 
of  this  act:  And  provided  further ,  That  said  road  shall  be  completed 
within  ten  years  thereafter :  And  provided  ahOf  That  when  the  route 
of  said  road  shall  pass  through  lands  other  than  those  of  the  United 
States,  or  when  it  may  be  necessary  for  said  railroad  company  to  take 
any  lands  other  than  those  of  the  United  States  for  any  of  the  purposes 
herein  mentioned,  necessary  to  said  right  of  way,  such  right  of  way 
through  or  title  to  such  lands  shall  be  secured  in  accordance  with  the 
laws  of  the  State  or  Territory  in  which  they  may  be  situated :  Provided 
also,  That  the  right  herein  granted  shall  not  preclude  the  construction 
of  other  roads  through  any  canon,  defile  or  pass  on  said  route. 

Sec.  3.  That  nothing  herein  shall  be  construed  as  affirming  or  denying 
the  power  of  a  Territory  to  incorporate  a  railroad  company. 

Sec.  4.  That  Congress  reserves  to  itself  the  right  to  alter,  amend,  or 
repeal  this  act,  whenever  in  its  judgment  the  interest  of  the  people 
shall  require  it. 

Approved,  June  8,  18T2.     (17  Stats.,  p.  343.) 


No.  79. — An  Act  to  extend  the  Provisions  of  an  Act  entitled  "An  Act  for 
the  final  Adjustment  of  private  Land-claims  in  the  States  of  Florida, 
Louisiana,  and  Missouri,  and  for  other  Purposes." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  provisions 
of  the  act  entitled  ''An  act  for  the  final  adjustment  of  private  land- 
claims  in  the  States  of  Florida,  Louisana,  and  Missouri,  and  for  other 
purposes,"  approved  June  twenty- second,  eighteen  hundred  and  sixty, 
be,  and  the  same  are  hereby,  extended,  and  the  same  shall  continue  in 
force  for  a  period  of  three  years  from  and  after  the  passage  of  this  act. 

Sec.  2.  That  all  persons  claiming  land  as  specified  in  the  first  section 
of  said  act  may  have  their  claims  confirmed,  in  accordance  with  the  forms 
and  in  the  manner  prescribed  in  said  act,  in  all  cases  where  it  shall  be 
satisfactorily  proved  that  the  claimants,  and  those  from  whom  they  derive 
title,  have  held  continuous  possession  of  the  land  claimed,  from  the  date 
of  the  cession  to  the  United  States  of  the  territory  out  of  which  the 
States  of  Florida,  Louisiana,  and  Missouri  were  formed. 

Approved,  June  10, 1872.     (17  Stats., p.  37 8.)    See  Title  VL,No.  473. 


No.  80. — An  Act  for  the  Restoration  to  Market  of  certain  Lands  in  Michigan. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  all  the  lands  remaining 
undisposed  of  in  the  reservation  made  for  the  Ottawa  and  Chippewa 
Indians  of  Michigan  by  the  treaty  of  July  thirty-first,  eighteen  hundred 
and  fifty-five,  shall  be  restored  to  market  by  proper  notice,  under  direc- 
tion of  the  Secretary  of  the  Interior,  as  hereinafter  provided. 
9 
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Sec.  2.  That  said  unoccupied  lands  shall  be  open  to  homestead  entry 
for  six  months  from  the  passage  of  this  act  by  Indians  only  of  said  tribes 
who  shall  have  not  made  selections  or  purchases  under  said  treaty,  in- 
cluding such  members  of  said  tribes  as  have  become  of  age  since  the  ex- 
piration of  the  ten  years  named  in  the  treaty  ;  and  any  Indian  so  entitled 
shall  be  permitted  to  make  his  homestead  entry  at  the  local  office  within 
the  six  months  aforesaid  of  not  exceeding  one  hundred  and  sixty  acres, 
or  one  quarter  section  of  minimum,  or  eighty  acres  of  double  minimum 
land,  on  making  proper  proof  of  his  right  under  such  rules  as  may  be 
prescribed  by  the  Secretary  of  the  Interior:  Provided,  That  the  collec- 
tor of  customs  for  the  district  in  which  said  land  is  situated  is  hereby 
authorized,  and  it  is  made  his  duty  to  select  for  such  minor  children  as 
would  be  entitled  under  this  law  as  heirs  of  any  Indian. 

Seo.  3.  That  all  actual,  permanent,  bona  fide  Settlers  on  any  of  said 
lands  who  settled  prior  to  the  first  day  of  January,  eighteen  hundred 
and  seventy-two,  shall  be  entitled  to  enter  either  under  the  homestead 
laws  or  to  pay  for  at  the  minimum  or  double  minimum  price,  as  the 
case  may  be,  not  exceeding  one  hundred  and  sixty  acres  of  the  former 
or  eighty  acres  of  the  latter  class  of  land  on  making  proof  of  his  settle- 
ment and  continued  residence  before  the  expiration  of  six  months  from 
the  passage  of  this  act. 

Seo.  4.  That  all  selections  by  Indians  heretofore  made  and  regularly 
reported  and  recognized  as  valid  and  proper  by  the  Secretary  of  the  In- 
terior and  commissioner  of  Indian  affairs,  shall  be  patented  to  the  re- 
spective Indians  making  the  same;  and  all  sales  heretofore  made  and 
reported  where  the  same  are  regular  and  not  in  conflict  with  such  selec- 
tions, or  with  any  other  valid  adverse  right,  except  of  the  United  States, 
are  hereby  confirmed,  and  patents  shall  issue  thereon  as  in  other  cases 
according  to  law. 

Sec.  6.  That  immediately  after  the  expiration  of  said  six  months,  the 
Secretary  shall  proceed  to  restore  the  remaining  lands  to  market  by 
public  notice  of  not  less  than  thirty  days,  and  after  such  restoration 
they  shall  be  subject  to  the  general  laws  governing  the  disposition  of 
the  public  lands  of  the  United  States :  Provided,  That  none  of  the  lands 
herein  mentioned  shall  be  subject  to  or  taken  under  any  grant  of  lands 
for  public  works  or  improvements,  or  by  any  railroad  company. 

Approved,  June  10,  1872.  (^17  Stats.,  p.  381.)  See  A'o.  141  and 
Title  X.,  Nos.  564,565. 


No.  81. — ^An  Act  to  j?rant  the  Right  of  Way  through  the  public  Lands  to 

the  Eastern  Nevada  Railroad  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  for  the  purpose 
of  aiding  the  Eastern  Nevada  Railroad  Company,  .the  same  being  a 
corporation  organized  under  the  laws  of  the  State  of  Nevada,  to  con- 
struct and  operate  a  railroad  from  the  town  of  Elko  to  the  town  of 
Hamilton  city,  all  in  Nevada,  the  right  of  way  through  the  public 
lands  be,  and  the  same  is,  hereby,  granted  to  said  Eastern  Nevada 
Railroad  Company,  its  successors  and  assigns,  for  the  construction  of  a 
railroad  as  proposed ;  and  the  right  is  hereby  given  to  said  corpo- 
ration to  take  from  the  public  lands  adjacent  to  the  line  of  said  road 
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material  for  tbe  construction  thereof.  Said  way  is  granted  to  said  rail- 
road to  the  extent  of  one  hundred  feet  in  width  on  each  side  of  said 
road  where  it  may  pass  through  the  public  domain  ;  also,  all  necessary 
ground  for  station  buildings,  work-shops,  depots,  machine-shops, 
switches,  side-tracks,  turn-tables,  and  water  stations,  not  to  exceed 
twenty  acres,  not  mineral  lands,  for  each  ten  miles  of  the  entire  length 
of  said  road:  Frovidedf  Th&t  the  right  herein  granted  shall  not  pre- 
clude the  construction  of  other  roads  through  any  canon,  defile,  or  pass. 

Seo  2.  That  the  acceptance  of  this  act  by  the  said  Eastern  Nevada 
Railroad  Company  shall  be  signified  in  writing,  under  the  corporate 
seal  of  said  company,  duly  executed  pursuant  to  the  direction  of  its 
board  of  directors,  first  had  and  obtained,  which  acceptance  shall  be 
made  within  one  year  after  the  passage  of  this  act,  aud  not  afterward, 
and  shall  be  deposited  with  the  Secretary  of  the  Interior ;  and  within 
the  same  period  the  said  company  shall  also  file  with  said  Secretary  of 
the  Interior  a  map  of  the  definite  location  of  the  entire  line  of  the  road, 
and  the  said  secretary  shall  thereupon  take  the  requisite  steps,  by  with- 
drawal or  otherwise,  to  protect  said  right  of  way :  Promded^  however, 
That  the  entire  line  of  said  road,  in  manner  in  accordance  with  its 
charter,  shall  be  fully  completed  within  two  years  from  date  of  approval 
of  this  act,  or  in  default  thereof,  the  right  of  way  hereby  granted  shall 
be  forfeited  and  revert  to  the  United  States. 

Approved,  June  10,  1872.     (17  Stats.,  p.  393.) 


No.  82-— An  Act  to  authorize  the  Issuance  of  College  Scrip  to  the  State  of 

Arkansas,  and  for  other  Purposes. 

Whereas  the  State  of  Arkansas  has  complied  with  all  the  provisions 
and  requirements  of  an  act  entitled  ''An  act  donating  public  lands  to 
the  several  States  and  Territories  which  may  provide  colleges  for  the 
benefit  of  agriculture  and  the  mechanic  arts,'*  approved  July  second, 
eighteen  hundred  and  sixty-two,  and  other  acts  amendatory  thereto : 
Therefore, 

lie  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary 
of  the  Department  of  the  Interior  be,  and  he  is  hereby,  authorized  and 
directed  to  issue  at  once,  and  deliver  to  the  Secretary  of  the  State  of 
Arkansas,  the  full  amount  of  college  scrip,  to  wit,  one  hundred  and  fifty 
thousand  acres,  and  ninety  thousand  acres  to  the  Secretary  of  the  Board 
of  Trustees  of  the  Florida  State  Agricultural  College  of  the  State  of 
Florida,  as  provided  for  in  said  act,  to  be  used  and  appropriated  to  and 
for  the  purposes  and  objects  in  said  act  specified,  and  none  other:  Pro- 
vided, That  no  scrip  as  aforesaid  shall  be  delivered  to  the  authorities 
of  the  State  of  Arkansas  until  said  State  shall  have  made  some  satis- 
factory arrangement  by  which  the  bonds  of  said  State,  principal  and 
Interest,  now  held  by  the  United  States  as  Indian  trust  funds,  shall  be 
funded  in  new  bonds  authorized  to  be  issued  by  said  6tate  for  this  pur- 
pose. 

Seo.  2.  That  the  time  within  which  the  State  of  Indiana  may  com- 
ply with  the  provisions  of  the  act  of  July  twenty -third,  eighteen  hun- 
dred and  sixty-six,  entitled  "An  act  to  amend  the  fifth  section  of  an  act 
entitled  'An  act  donating  public  lands  to  the  several  States  and  Terri- 
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tories  which  may  provide  colleges  for  the  beneCt  of  agriculture  and  the 
mechanic  arts,'  approved  July  second,  eighteen  hundred  and  sixty-two, 
so  as  to  extend  the  time  within  which  the  provisions  of  said  act  shall 
be  accepted  and  such  colleges  established, '^  is  hereby  extended  so  that 
the  State  of  Indiana  shall  have  the  period  of  two  years  after  the  first 
day  of  July,  eighteen  hundred  and  seventy-two,  within  which  to  pro- 
vide at  least  one  college,  as  described  in  the  fourth  section  of  an  act 
entitled  "An  act  donating  public  land  to  the  several  States  and  Terri- 
tories which  may  provide  colleges  for  the  benefit  of  agriculture  and  the 
mechanic  arts,"  approved  July  second,  eighteen  hundred  and  sixty- 
two. 

Approved,  December  13,  1872.     (IT  Stats.,  p.  397.)    See  No.  84. 


No.  83.— An  Act  to  quiet  the  Title  to  certain  Lands  in  the  State  of  Missouri. 

Whereas  by  an  act  of  the  Congress  of  the  United  States,  approved  on  the 
twenty-eighth  day  of  September,  eighteen  hundred  and  fifty,  the  State 
of  Missouri,  with  other  States,  acquired  title  to  all  swamp  and  over- 
flowed lands  within  their  limits ;  that  the  State  of  Missouri  by  an  act 
of  its  general  assembly,  approved  February  twenty-third,  eighteen 
hundred  and  fifty-three,  passed  the  title  thus  acquired  to  the  several 
counties  in  which  said  lauds  were  situated,  for  the  purpose  and  to  the 
end  that  the  same  should  be  drained  and  reclaimed  as  provided  by  said 
act  of  Congress ;  and  that  after  the  donation  as  aforesaid  a  commis- 
sioner was  appointed,  charged  with  the  duty  to  select  and  locate  such 
swamp-lands,  who  did  make  such  selections  and  locations  in  said  county 
of  Scott,  and  State  of  Missouri,  making  due  report  of  the  same,  which 
report  was,  by  proper  authority,  approved,  and  the  lands  so  located 
patented  by  the  government  of  the  United  States  to  the  State  of  Mis- 
souri, and,  on  the  twenty-ninth  day  of  April,  eighteen  hundred  and 
seventy,  by  said  State  to  said  county  of  Scott :  and  whereas  said  com- 
missioner, in  his  report,  described  other  lands  situated  in  said  county  as 
unsurveyed  swamp-lands,  and  that  in  the  year  eighteen  hundred  and 
sixty  said  lands  were  ordered  to  be  surveyed  by  the  general  govern- 
ment, which  survey  was  approved  by  the  surveyor  general  of  Mis- 
souri on  the  second  day  of  July,  eighteen  hundred  and  sixty-one,  and 
that  by  act  of  Congress  approved  March  the  twelfth,  eighteen  hundred 
and  sixty,  said  county  was  given  two  years  in  which  to  present  its  claim 
and  make  proof  to  its  title  to  said  lands,  which  could  not  be  done, 
owing  to  the  existence  of  civil  war  then  afflicting  the  people  of  said 
county :  and  whereas  said  county,  believing  further  time  would  be 
given  to  make  said  claim  and  proof,  did  sell  to  actual  settlers  the  greater 
portion  of  said  lands,  which  purchasers,  relying  on  said  title,  have  made, 
in  many  instances,  permanent  and  valuable  improvements:  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Bepreaentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  lands  above 
referred  to  be,  and  the  same  are  hereby,  granted  to  the  county  of  Scott, 
in  the  State  of  Missouri,  which  lands,  in  the  aggregate,  amount  to  four 
thousand  four  hundred  and  ten  and  seventy-one  hundredths  acres,  and 
described  as  follows:  Parts  of  sections  one,  two,  three,  eleven,  twelve, 
thirteen,  twenty-four,  and  twenty-five,  all  in  township  number  twenty- 
seven,  range  twelve:  Provided,  That  nothing  in  this  act  shall  prejudice 
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the  rights  of  anj  homestead  or  other  entry  made,  by  any  person  what- 
soever, under  the  laws  of  the  United  States  on  said  lands. 
Approved,  December  27,  18T2.     (17  Stats.,  p.  404).     See  No.  233. 


No.  84. — An  Act  to  amend  an  Act  entitled  "  An  Act  to  amend  the  fifth 
Section  of  an  Act  entitled  '  An  Act  donating  public  Lands  to  the  several 
States  and  Territories  which  may  provide  Colleges  for  the  Benefit  of 
Agriculture  and  the  mechanic  Arts,'  approved  July  second,  eighteen  hun- 
dred and  sixty-two,  so  as  to  extend  the  Time  withm  which  the  Provisions 
of  said  Act  shall  be  accepted  and  such  Colleges  established,''  approved 
July  twenty-third,  eighteen  hundred  and  sixty-six. 

Jie  it  enacted  by  the  Senate  and  Houbc  of  Hepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  tinje  within 
which  the  several  States  may  comply  with  the  provisions  of  the  act  of 
July  twenty-third,  eighteen  hundred  and  sixty-six,  entitled  **  An  act  to 
amend  the  fifth  section  of  an  act  entitled  '  An  act  donating  public  lands 
to  the  several  States  and  Territories  which  may  provide  colleges  for  the 
benefit  of  agriculture  and  the  mechanic  arts,'  approved  July  second, 
eighteen  hundred  and  sixty-two,  so  as  to  extend  the  time  within  which 
the  provisions  of  said  act  shall  be  accepted  and  such  colleges  estab- 
lished," is  hereby  extended  so  that  the  States  which  have  not  com- 
plied with  the  provisions  of  said  acts  in  establishing  colleges  shall  have 
the  period  of  two  years,  after  the  first  day  of  July,  eighteen  hundred 
and  seventy-two,  within  which  to  provide  at  least  one  college,  as  de- 
scribed in  the  fourth  section  of  an  act  entitled  "  An  act  donating  public 
lands  to  the  several  States  and  Territories  which  may  provide  colleges 
for  the  benefit  of  agriculture  and  the  mechanic  arts,"  approved  July 
second,  eighteen  hundred  and  sixty-two. 

Approved,  January  23,  1873.    (17  Stats.,  p.  416.) 


Ho.  85. — An  Act  authorizing  the  Removal  of  Restrictions  upon  the  Alien- 
ation of  certain  Miami  Indian  Lands  in  the  State  of  Kansas. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreseniatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  legislature 
of  the  State  of  Kansas  is  hereby  authorized  to  remove  the  restrictions 
against  the  liability  to  leases,  alienation,  levy,  sale,  execution,  taxation, 
and  forfeiture  of  lands  in  said  State,  patented  under  and  in  pursuance 
of  the  second  article  of  the  treaty  of  June  fifth,  eighteen  hundred  and 
fifty-four,  between  the  Miami  Indians  and  the  United  States,  in  all  cases 
in  which  the  title  has  legally  passed  to  citizens  of  the  United  States 
other  than  Indians.  And  Congress  hereby  assents  to  the  removal  of 
said  restrictions  as  provided  by  the  joint  resolution  of  Kansas,  approved 
March  first,  eighteen  hundred  and  seventy-two,  subject  to  the  provisions 
of  this  act. 

Approved,  January  23,  1873.    (17  Stats.,  p.  417.) 


No.  86. — An  Act  to  quiet  the  Title  to  certain  Lands  in  the  State  of  Iowa. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  title  to  the 
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lands  in  the  State  of  Iowa,  heretofore  approved  and  certified  by  the  De- 
partment of  the  Interior  for  railroad  purposes,  to  aid  in  the  construction 
of  a  railroad  from  the  city  of  Davenport,  via  Iowa  city,  to  Council  Bluffs, 
under  the  grants  made  by  Congress,  according  to  the  adjustments  there- 
of made  at  the  General  Land-Office,  be,  and  the  same  is  hereby,  con- 
firmed to  the  Mississippi  and  Missouri  Railroad  Company  and  the  Chi- 
cago, Rock  Island  and  Pacific  Railroad  Company,  and  their  assigns, 
they  being  the  corporations  to  whom  said  lands  were  certified :  Pro- 
vided, That  this  act  shall  be  construed  as  conveying  only  any  reversion- 
ary or  oth^r  interest  which  the  United  States  may  have  in  said  lands, 
and  all  lands  settled  upon  in  good  faith  and  now  occupied  by  home- 
stead or  pre  emption  settlers  shall  be  excluded  from  the  operations  of 
this  act.  J.G.BLAINE, 

Speaker  of  the  House  of  Bepreaentativea. 
SCHUYLER  COLFAX, 
Vice-President  of  the  United  States  and  Preside  fit  of  the  Sen  ate. 

Received  by  the  President  January  20,  1873.  (Law  from  January 
31,  1873.) 

[Note  by  the  Department  op  State. — The  foregoing  act  having 
been  p^'esented  to  the  President  of  the  United  States  for  his  approval, 
and  not  having  been  returned  by  him  to  the  House  of  Congress  in 
which  it  originated  within  the  time  prescribed  by  the  Constitution  of 
the  United  States,  has  become  a  law  without  his  approval.]  (17  Stats., 
p.  421.) 


No.  87. — An  Act  to  confirm  certain  Entries  of  Lands  therein  named. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentntives  of  the 
United  States  of  America  in  Congress  assembledf  That  all  entries  of 
public  lands  under  the  act  to  graduate  and  reduce  the  price  of  the  pub- 
lic lands  subject  to  entry  to  actual  settlers  and  cultivators,  approved  the 
fourth  day  of  August,  eighteen  hundred  and  fifty -four;  made  prior  to 
the  passage  of  this  act,  in  which  the  purchaser  has  made  the  affidavit 
and  paid,  or  tendered,  the  purchase  money  as  required  by  said  act,  and 
the  instructions  issued  and  in  force,  and  in  the  hands  of  the  register  at 
the  time  of  making  said  entry,  are  hereby  legalized*  and  patents  shall 
issue  to  the  parties,  respectively,  provided  that  in  case  of  tender  the 
money  shall  be  paid,  excepting  those  entries  under  said  act  which  the 
Commissioner  of  the  General  Land-OflSce  may  ascertain  to  have  been 
fraudulently  or  evasively  made  :  Provided,  That  this  act  shall  not  be 
so  construed  as  to  confirm  any  of  said  entries  which  have  heretofore 
been  annulled  and  vacated  by  said  Commissioner  on  account  of  fraud, 
evasion  of  law,  or  other  special  cause:  And  provided  further.  That 
nothing  herein  contained  shall  be  so  construed  as  to  deprive  any  actual 
settler  and  cultivator  of  his  right  to  any  land  on  which  he  resided  at 
the  time  of  an  entry  by  another  person  under  tho  act  to  which  this  is 
an  amendment. 

Approved,  February  17, 1873.    (17  Stats.,  p.  464.)    Title  XVI.,  No. 
625. 
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No.  88. — An  Act  in  Relati  ^n  to  Mineral  Lands. 

Be  it  enacted  by  the  Senate  and  Houae  of  Representaiives  of  the 
United  States  of  America  in  Congress  assembled,  That  within  the 
States  hereinafter  named  deposits  or  mines  of  iron  and  coal  be,  and  they 
are  hereby,  excluded  from  the  operations  of  an  act  entitled  '*  An  act  to 
promote  the  development  of  the  mining  resources  of  the  United  States," 
approved  May  tenth  eighteen  hundred  and  seventy-two,  and  said  act 
shall  not  apply  to  the  mineral  lands  situate  and  being  within  the  States 
of  Michigan,  Wisconsin,  and  Minnesota,  and  that  said  lands  are  hereby 
declared  free  and  open  to  exploration  and  purchase,  according  to  the 
legal  subdivisions  thereof,  as  before  the  passage  of  said  act;  and  that 
Aiiy  bona-fide  entries  of  such  lands  within  said  States,  since  the  passage 
thereof,  may  be  patented  without  reference  to  the  provisions  of  said  act. 

Approved,  February  18,  1873.     (17  Stats.,  p.  465). 


No.  89. — An  Act  to  provide  for  the  Sale  of  Certain  New  York  Indian  Lands 

in  Kansas. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  those  persons 
being  heads  of  families  or  single  persons  over  twenty-one  years  of  age 
who  have  made  settlement  and  improvement  upon,  and  are  bona-fide 
claimants  of,  and  occupants  of,  either  in  person  or  by  tenants,  the  lands 
in  Kansas  which  were  allotted  to  certain  New  York  Indians,  and  for 
which  certificates  of  allotment,  dated  the  fourteenth  day  of  September, 
eighteen  hundred  and  sixty,  for  three  hundred  and  twenty  acres  of  land 
each  were  issued  to  thirty-two  of  said  Indians,  shall  be,  and  hereby  are 
authorized  and  permitted  to  enter  and  purchase  at  the  proper  land-office 
said  lands  so  occupied  by  them,  in  tracts  not  exceeding  one  hundred  and 
sixty  a^res,  according  to  the  government  surveys,  on  paying  therefor  in 
lawful  money  of  the  United  States  the  appraised  value  of  said  tracts  re- 
spectively, to  be  ascertained  by  three  disinterested  and  competent  ap- 
praisers, to  be  appointed  by  the  Secretary  of  the  Interior,  who  shall 
examine  in  person  each  tract  and  report  under  oath  its  value,  exclusive 
of  improvements;  and  patents  shall  issue  to  them  therefor  as  in  other 
cases,  but  no  sale  shall  be  made  under  this  act  for  less  than  three  dollars 
and  seventy-five  cents  per  acre;  and  the  Secretary  of  the  Interior  shall 
prescribe  such  regulations  as  may  be  necessary  to  carry  this  act  into 
effect  according  to  the  intent  thereof,  and  such  entries  shall  be  made 
within  two  years  from -the  time  such  regulations  shall  be  promulgated, 
and  the  moneys  that  shall  arise  from  such  sales  shall  be  paid  into  the 
treasury  of  the  United  States,  in  trust  for,  and  to  be  paid  to,  said  In- 
dians respectively,  to  whom  said  certificates  were  issued,  or  to  their 
heirs,  upon  satisfactory  proof  of  their  identity  to  the  kSecretary  of  the 
Interior,  at  any  time  within  five  years  from  the  passage  of  this  act;  and 
in  case  such  proof  is  not  made  within  the  time  specified,  then  the  pro- 
ceeds of  such  sales,  or  so  much  thereof  as  shall  not  have  been  paid  under 
the  provisions  of  this  act,  shall  become  a  part  of  the  public  moneys  of 
the  United  States:  Provided^  That  any  Indian  to  whom  any  of  said 
certificates  was  is'^ued,  and  who  is  now  occupying  the  land  allotted 
thereby,  shall  be  entitled  to  receive  a  patent  therefor. 

Approved,  February  19,  1873.     (17  Stats.,  p.  466.) 
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No.  90. — An  Act  for  the  Relief  of  Settlers  on  the  late  Sioux  Indian  Reserva- 
tion, in  the  State  of  Minnesota. 

Be  it  enacted  by  the  Senate  and  House  of  Representativen  of  the 
United  States  of  America  in  C(mgre»s  assembled,  That  all  actual  set- 
tlers who  have  duly  filed  their  declaratory  statements  under  the  pre- 
emption laws,  with  the  register  of  the  proper  local  land-oflSce,  upon  the 
unsold  lands  now  included  within  the  limits  of  the  late  Sioux  Indian 
reservation  in  the  State  of  Minnesota,  shall  be  allowed  until  the  first 
day  of  March,  anno  Domini,  eighteen  hundred  and  seventy  four,  in 
which  to  make  proof  and  payment  for  their  claims. 

Approved,  February  24,  1873.     (17  Stats.,  p.  475.(See  Nos.  70,  205. 


No.  91. — An  Act  to  authorize  Pre-emptors  or  Settlers  upon  Homesteads  on 
the  public  I^and  to  alienate  Portions  of  their  Pre-emptions  or  Homesteads 
for  certain  public  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  any  person  who 
has  already  settled  or  hereafter  may  settle  on  the  public  lands  of  the 
United  States,  either  by  pre-emption,  or  by  virtue  of  the  homestead  law 
or  any  amendments  thereto,  shall  have  the  right  to  transfer  by  warranty, 
against  his  or  her  own  acts,  any  portion  of  his  or  her  said  pre-emption  or 
homestead  for  church,  cemetery,  or  school  purposes,  or  for  the  right  of 
way  of  railroads  across  such  pre-emption  or  homestead,  and  the  trans- 
fer for  such  public  purposes  shall  in  no  way  vitiate  the  right  to  com- 
plete and  perfect  the  title  to  their  pre-emptions  or  homesteads. 

Approved,  March  3,  1873.     (17  Stats.,  p.  602.) 


No.  92, — An  Act  to  encourage  the  Growth  of  Timber  on  western  Prairies. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  any  person  who 
shall  plant,  protect,  and  keep  in  a  healthy,  growing  condition  for  ten 
years  forty  acres  of  timber,  the  trees  thereon  not  being  more  than 
twelve  feet  apart  each  way  on  any  quarter-section  of  any  of  the  public 
lands  of  the  United  States  shall  be  entitled  to  a  patent  for  the  whole  of 
said  quarter-section  at  the  expiration  of  said  ten  years,  on  making  proof 
of  such  fact  by  not  less  than  two  credible  witnesses ;  Provided,  That 
only  one  quarter  in  any  section  shall  be  thus  granted. 

Sec.  2.  That  the  person  applying  for  the  benefit  of  this  act  shall, 
upon  application  to  the  register  of  the  land-office  in  which  he  or  she  is 
about  to  make  such  entry,  make  affidavit  before  said  register  or  receiver 
that  said  entry  is  made  for  the  cultivation  of  timber,  and  upon  filing  said 
affidavit  with  said  register  and  receiver,  and  on  payment  of  ten  dollars 
he  or  she  shall  thereupon  be  permitted  to  enter  the  quantity  of  land 
specified:  Provided  however,  That  no  certificate  shall  be  given  or 
patent  issue  therefor  until  the  expiration  of  at  least  ten  years  from  the 
date  of  such  entry;  and  if  at  the  expiration  of  such  time,  or  at  any  time 
within  three  years  thereafter,  the  person  making  such  entry,  or  if  he  or 
she  be  dead,  his  or  her  heirs  or  legal  representatives,  shall  prove  by 
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two  credible  witnesses  that  he,  she,  or  they  have  planted,  and  for  not 
less  than  ten  years  have  cultivated  and  protected  such  quantity  and 
character  of  timber  as  aforesaid,  they  shall  receive  the  patent  for  such 
quarter-section  of  land. 

Sec.  3.  That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior 
to  the  issuing  of  the  patent  for  said  land,  it  shall  be  proven  after  due 
notice  to  the  party  making  such  entry  and  claiming  to  cultivate  such 
timber,  to  the  satisfaction  of  the  register  of  the  land-office  that  such 
person  has  abandoned  or  failed  to  cultivate,  protect  and  keep  in  good 
condition  such  timber,  then,  and  in  that  event,  said  land  shall  revert  to 
the  United  States.  * 

Sec.  4.  That  each  and  every  person  who,  under  the  provisions  of  an 
act  entitled  **  An  act  to  secure  homesteads  to  actual  settlers  on  the  pub- 
lic domain"  approved  May  twentieth,  eighteen  hundred  and  sixty-two, 
or  any  amendment  thereto,  having  a  homestead  on  said  public  domain, 
who,  at  the  end  of  the  third  year  of  his  or  her  residence  thereon,  shall 
have  had  under  cultivation,  for  two  years,  one  acre  of  timber,  the  trees 
thereon  not  being  more  than  twelve  feet  apart  each  way,  and  in  a  good 
thrifty  condition,  for  each  and  every  sixteen  acres  of  said  homestead, 
shall  upon  due  proof  of  said  fact  by  two  credible  witnesses  receive  his 
or  her  patent  for  said  homestead. 

Sec.  5.  That  no  land  acquired  under  provisions  of  this  act  shall,  in 
any  event,  become  liable  to  the  satisfaction  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  patent  therefor. 

Sec.  6.  That  the  Commissioner  of  the  General  Land-Office  is  hereby 
required  to  prepare  and  issue  such  rules  and  regulations,  consistent  with 
this  act,  as  shall  be  necessary  and  proper  to  carry  its  provisions  into 
effect ;  and  that  the  registers  and  receivers  of  the  several  land-offices 
shall  be  entitled  to  receive  the  same  compensation  for  any  lands  entered 
under  the  provisions  of  this  that  they  are  now  entitled  to  receive  when 
the  same  quantity  of  land  is  entered  with  money. 

Sec.  7.  That  the  fifth  section  of  the  act  entitled  "  An  act  in  addition 
to  an  act  to  punish  crimes  against  the  United  States,  and  for  other  pur- 
poses" approved  March  third,  eighteen  hundred  and  fifty-seven,  shall 
extend  to  all  oaths,  affirmations,  and  affidavits  required  or  authorized 
by  this  act. 

Approved,  March  3,  1873.  (17  Stats.,  p.  605.)  See  No.  103,  Act 
of  March  13,  1874,  and  Title  VII.,  Nos.  602  to  519,  526. 


No.  93.— An  Act  to  amend  an  Act  entitled  "An  Act  to  enable  honorably 
discharged  Soldiers  and  Sailors,  their  Widows  and  orphan  Children,  to 
acquire  Homesteads  on  the  public  Lands  of  the  United  States,"  and  the 
Amendments  thereto. 

JBe  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  section  two  of  the 
act  entitled  "  An  act  to  amend  an  act  relating  to  soldiers'  and  sailors' 
homesteads,"  approved  June  eighth,  eighteen  hundred  and  seventy-two, 
be  amended  so  as  to  read  as  follows :  That  any  person  entitled  under 
the  provisions  of  the  foregoing  sections  to  enter  a  homestead,  who  may 
have  heretofore  entered  under  the  homestead  laws  a  quantity  of  land 
less  than  one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so 
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much  land  as.  when  added  to  tho  quantity  previously  entered,  shall  not 
exceed  one  hundred  and  sixty  acres. 

Approved,  March  3,  1873."    (17  Stats.,  p.  605.)   See  Title  IL,  Nos. 
334  to  340. 


No.  94. — An  Act  to  provide  for  the  sale  of  the  Lands  of  the  United  States 

containing  Coal. 

Be  it  enacted  by  the  Senate  and  House  of  RepresejitativeH  of  the 
United  States  of  America  in  Congre.^8  ^tisenihled,  That  any  person 
above  the  a<^e  of  twenty-one  years,  who  is  a  citizen  of  the  United  States, 
or  who  has  declared  his  intention  to  become  such,  or  any  association 
of  persons  severally  qualified  as  above,  shall,  upon  application  to  the 
register  of  the  proper  land-office,  have  the  right  to  enter  by  legal  subdi- 
visions, any  quantity  of  vacant  coal  lands  of  the  United  States,  not 
otherwise  appropriated  or  reserved  by  competent  authority,  not  exceed- 
ing one  hundred  and  sixty  acres  to  such  individual  person,  or  three 
hundred  and  twenty  acres  to  such  association,  upon  payment  to  the 
receiver  of  not  less  than  ten  dollars  per  acre  for  such  lands,  where  the 
same  shall  be  situated  more  than  fifteen  miles  from  any  completed  rail- 
road, and  not  less  than  twenty  dollars  per  acre  for  such  lands  as  shall 
be  within  fifteen  miles  of  such  road. 

Sec.  2.  That  any  person  or  association  of  persons  severally  qualified 
as  above,  who  have  opened  and  improved,  or  shall  hereafter  open  and 
improve,  any  coal  mine  or  mines  upon  the  public  lands,  and  shall  be  in 
actual  possession  of  the  same,  shall  be  entitled  to  a  preference  right  of 
entry,  under  the  foregoing  provisions,  of  the  mines  so  opened  and  im- 
proved :  Provided.  That  when  any  association  of  not  less  than  four  per- 
sons, severally  qualified  as  in  section  one  of  this  act,  shall  have  expended 
not  less  than  five  thousand  dollars  in  working  and  improving  any  such 
mine  or  mines,  such  association  may  enter  not  exceeding  six  hundred 
and  forty  acres,  including  such  mining  improvements 

Sec.  3.  That  all  claims  under  section  two  of  this  act  must  be  pre- 
sented to  the  register  of  the  proper  land-district  within  sixty  days  after 
the  date  of  actual  possession  and  the  commencement  of  improvements 
on  the  land.' by  the  filing  of  a  declaratory  statement  therefor :  Provided, 
That  when  the  township  plat  i.'^  not  on  file  at  the  date  of  such  improve- 
ment, filing  must  be  made  within  sixty  days  from  the  receipt  of  such 
plat  at  the  district  office  ;  And  provided  further,  That  where  the  im- 
provements shall  have  been  made  prior  to  the  expiration  of  three  months 
from  the  passage  of  this  act,  sixty  days  from  the  expiration  of  said  three 
months  shall  be  allowed  for  the  filing  of  a  declaratory  statement,  and 
no  sale  under  the  provisions  of  this  act  shall  be  allowed  until  the  expi- 
ration of  six  months  from  the  date  hereof. 

Sec  4.  That  this  act  shall  be  held  to  authorize  only  one  entry  by 
the  same  person  or  association  of  persons  under  its  provisions ;  and  no 
association  of  persons,  any  member  of  which  shall  have  taken  the  bene- 
fit of  this  act  either  as  an  individufil  or  as  a  member  of  any  other  asso- 
ciation shall  enter  or  hold  any  other  lands  under  the  provisions  of  this 
act ;  and  no  member  of  any  association  which  shall  have  taken  the 
benefit  of  this  act  shall  enter  or  hold  any  other  lands  under  its  provi- 
sions ;  and  all  persons  claiming  under  section  two  hereof,  shall  be  re- 
quired to  prove  their  respective  rights  and  pay  for  the  lands  filed  upon 
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within  one  year  from  the  time  prescribed  for  filing  their  respective 
claims  ;  and  upon  failure  to  file  the  proper  notice,  or  to  pay  for  the  land 
within  the  required  period,  the  same  shall  be  subject  to  entry  by  any 
other  qualified  applicant. 

Sec.  5.  That  in  case  of  conflicting  claims  upon  lands  where  the  im- 
provements shall  be  hereafter  commenced,  priority  of  possession  and 
improvement,  followed  by  proper  filing  and  continued  good  faith,  shall 
determine  the  preference  right  to  purchase.  And  also  where  im- 
provements have  already  been  made  at  the  date  of  the  passage  of  this 
act,  division  of  the  land  claimed  may  be  made  by  legal  subdivisions,  to 
include,  as  near  as  may  be,  the  valuable  improvements  of  the  respec- 
tive parties ;  and  the  Commissioner  of  the  General  Land  Office  shall  be, 
and  is  hereby,  authorized  to  issue  all  needful  rules  and  regulations  for 
carrying  into  effect  the  provisions  of  this  act. 

Sec.  6.  That  nothing  in  this  act  shall  be  construed  to  destroy  or  im- 
pair any  rights  which  may  have  attached  prior  to  its  passage,  or  to 
authorize  the  sale  of  lands  valuable  for  mines  of  gold,  silver,  or  copper. 

Approved,  March  3,  1813.  (17  Stats.,  p.  607.)  Title  VIIL,  Nos. 
534  to  541. 


No.  95. — An  A  ct  authorizing  joint  Entry  by  Pre-emption  Settlers,  and  for 

other  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Repre»entatwen  of  the 
United  States  of  America  in  Congress  assembled,  That  when  settle- 
ments have  been  made  upon  agricultural  public  lands  of  the  United 
States  prior  to  the  survey  thereof,  and  it  has  been  or  shall  be  ascer- 
tained, after  the  public  surveys  have  been  extended  over  such  lands, 
that  two  or  more  settlers  have  improvements  upon  the  same  legal  sub- 
division, it  shall  be  lawful  for  such  settlers  to  make  joint  entry  of  their 
lands  at  the  local  land-office,  or  for  either  of  said  settlers  to  enter  into 
contract  with  his  co- settlers  to  convey  to  them  their  portion  of  said  land 
after  a  patent  is  issued  to  him,  and  after  making  said  contract,  to  file  a 
declaratory  statement  in  his  own  name,  and  prove  up  and  pay  for  said 
land,  and  proof  of  joint  occupation  by  himself  and  others,  and  of  such 
contract  with  them  made  shall  be  equivalent  to  proof  of  sole  occupation 
and  pre-emption  by  the  applicant :  Provided,  That  in  no  case  shall  the 
amount  patented  under  this  act  exceed  one  hundred  and  sixty  acres,  nor 
shall  this  act  apply  to  lands  not  subject  to  homestead  or  pre-emption 
entry. 

Sec.  2.  That  effect  shall  be  given  to  this  act  by  regulations  to  be  pre- 
scribed by  the  Commissioner  of  the  General  Land-Office. 

Approved,  March  3,  1873.     (17  Stats.,  p.  609.)     Title  IIL,  No.  360. 


No.  96. — An  Act  granting  the  Right  of  Way  through  the  public  Lands  to 

the  Utah  Northern  Railroad  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  for  the  purpose 
of  enabling  the  Utah  and  Northern  Railroad  Company,  a  corporation 
organized  under  the  laws  of  the  Territory  of  Utah,  to  build  and  extend 
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its  line  by  way  of  Bear  River  Yalley,  Soda  Springs,  Snake  River  Val- 
ley, and  through  Montana  Territory,  to  a  connection  with  the  Northern 
Pacific  Railroad,  by  the  most  advantageous  and  practicable  line,  to  be 
selected  by  said  company,  the  right  of  way  through  the  public  lands  in 
the  Territory  of  Utah,  Idaho,  and  Montana  is  hereby  granted  to  said 
company.  Said  right  of  way  hereby  granted  to  said  company  is  to  bo 
the  extent  of  one  hundred  feet  in  width  on  each  side  of  the  central  line 
of  said  road  where  it  may  pass  over  the  public  lands.  There  is  also 
hereby  granted  to  said  company  all  necessary  ground,  not  to  exceed 
twenty  acres  for  each  ten  miles  in  length  of  the  main  line  of  said  rail- 
road, for  station-buildings,  work-shops,  depots,  machine-shops,  switches, 
side-tracks,  turn-tables,  and  water-stations.  And  whenever  it  may  be 
necessary  to  use  material  from  the  public  lands  for  the  construction  of 
said  road  it  may  be  done;  but  no  private  property  shall  be  taken  for 
the  use  of  said  company,  except  in  the  manner  now  provided  by  section 
three  of  an  act  entitled  ''An  act  to  amend  an  act  entitled  'An  act  to  aid 
in  the  construction  of  a  railroad  and  telegraph  line  from  the  Missouri 
River  to  the  Pacific  Ocean,  and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  military,  and  other  purposes,'  approved  July  first, 
eighteen  hundred  and  sixty-two,"  approved  July  second,  eighteen  hun- 
dred and  sixty-seven. 

Sec.  2.  That  said  company  shall  be  authorized  and  empowered  to 
mortgage,  in  the  usual  manner,  their  franchise,  road-bed,  and  all  pro- 
perty belonging  to  said  company,  to  an  amount  not  to  exceed  fifteen 
thousand  dollars  per  mile  for  the  entire  length  of  said  road,  upon  such 
terms  as  may  seem  to  them  best ;  and  upon  said  mortgage  may  issue 
mortgage  bonds,  not  to  exceed  the  same  amount  per  mile ;  but  in  no 
case  shall  the  United  States  be  liable  in  any  way  whatever  for  anything 
done  by  said  company. 

Sec.  3.  That  the  rights  herein  granted  shall  not  preclude  the  con- 
struction of  other  roads  through  any  canyon,  defile,  or  pass  on  the  route 
of  said  road. 

Sec.  4.  That  the  said  railroad  company  shall  locate  the  route  of  said 
railroad  and  file  a  map  of  such  location  within  one  year  in  the  ofiice  of 
the  Secretary  of  the  Interior,  and  shall  complete  its  railroad  within  ten 
years  after  the  passage  of  this  act;  and  nothing  herein  contained  shall 
be  construed  as  recognizing  or  denying  the  authority  of  the  legislature 
of  Utah  Territory  to  create  railroad  corporations. 

Sec.  5.  The  Congress  reserves  to  itself  the  right  to  alter,  amend,  or 
repeal  this  act  whenever  in  its  judgment  the  interests  of  the  people  may 
require  it. 

Approved,  March  3,  18T3.     (17  Stats.,  p.  612.) 


No.  97. — An  Act  supplemental  to  an  Act  entitled  "  An  Act  granting  the  Right 
of  Way  through  the  public  Lands  for  the  Construction  of  a  Railroad  from 
Great  Salt  Lake  to  JPortland,  Oregon,"  approved  April  twelfth,  eighteen 
hundred  and  seventy-two. 

Be  it  enacted' by  the  Senate  and  House  of  Eepresentaiives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Portland, 
Dalles  and  Salt  Lake  Railroad  Company  shall  have  the  right  to  take 
from  the  public  lands  of  the  United  States,  timber,  stone,  and  other 
material,  necessary  for  the  construction  of  its  road. 
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Seo.  2.  That  this  act  shall  at  all  times  be  subject  to  amendment  or 
repeal  by  Congress* 

Approved,  March  3,  1873.     (17  Stats.,  p.  612.)     See  No.  62. 


No.  98. — An  Act  to  amend  an  Act  entitled  "An  Act  granting  the  Right  of 
Way  to  the  Walla- Walla  and  Columbia  River  Railroad  Company,  and  for 
other  Purposes,"  approved  March  third,  eighteen  hundred  and  sixty-nine. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  all  after  and 
including  the  word  *'  Provided,"  in  the  tenth  line  of  section  three  of  an 
act  entitled  ''An  act  granting  the  right  of  way  to  the  Walla-Walla  and 
Columbia  River  Railroad  Company,  and  for  other  purposes,"  approved 
March  third,  eighteen  hundred  and  sixty-nine,  be,  and  the  same  is  here- 
by modified  as  follows : 
*  Sec.  2.  That  the  right  is  hereby  granted  to  the  said  Walla- Walla 
and  Columbia  River  Railroad  Company  to  take  from  the  public  lands, 
earth,  stone,  timber  and  other  materials,  for  the  construction  of  the 
Walla-Walla  and  Columbia  River  Railroad  for  two  years  from  the  pass- 
age of  this  act. 
Approved,  March  S,  1873.     (17  Stats.,  p.  613.) 


Uq,  99,— A.n  Act  to  authorize  the  President  to  ascertain  the  Value  of  cer- 
tain Lands  in  the  State  of  Iowa,  north  of  the  Raccoon  Fork  of  th6  Des 
Moines  River  held  by  Settlers  under  the  Pre-emption  and  Homestead 
Laws  of  the  United  States.    » 

Be  it  enacted  by  the  Senate  and  Hotise  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  President  of 
the  United  States  shall  be,  and  he  is  hereby,  authorized  to  appoint  three 
commissioners,  who  shall  ascertain  the  number  of  acres,  and  by  appraise- 
ment or  otherwise  the  value  thereof  exclusive  of  improvements,  of  all  such 
lands  lying  north  of  Raccoon  Fork  of  the  Des  Moines  river,  in  the 
State  of  Iowa,  as  may  now  be  held  by  the  Des  Moines  Navigation  and 
Railroad  Company,  or  persons  claiming  title  under  it  adversely  to  per- 
sons holding  said  lands,  either  by  entry  or  under  the  pre-emption  or 
homestead  laws  of  the  United  States,  and  on  what  terms  the  adverse 
holders  thereof  will  relinquish  the  same  to  the  United  States ;  and  that 
they  report  the  facts  at  the  commencement  of  the  next  session  of  Con- 
gress ;  but  nothing  herein  contained  shall  be  held  to  affect,  in  any  man- 
ner, the  question  of  title  to  any  of  said  lands. 

Sec.  2.  That  the  compensation  of  said  commissioners  shall  be  eight 
dollars  per  diem  during  the  time  they  shall  be  engaged  in  said  service. 

Approved,  March  3,  1873.     (17  Stats.,  p.  618.) 


No.  100.— An  Act  to  abolish  the  tribal  Relations  of  the  Miami  Indians,  and 

for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  if  the  Miami 
tribe  of  Indians  in  Kansas  shall  signify  to  the  President  of  the  United 
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States  their  desire  to  sell  the  lands  reserved  for  the  future  homes  of  the 
said  ludians  bj  the  first  article  of  the  treaty  of  June  fifth,  eighteen  hun- 
dred and  fifty-four,  and  which  remain  unallotted,  together  with  the 
school-section  mentioned  in  said  article,  said  lands  shall  be  disposed  of  in 
the  following  manner  to  wit :  The  said  secretary  shall  appoint  three 
disinterested  and  competent  persons,  who  shall,  after  being  duly  sworn, 
to  perform  said  service  faithfully  and  impartially,  personally  examine 
and  appraise  said  lands  by  legal  subdivisions  of  onf^  hundred  and  sixty 
acres  or  less,  separately,  and  make  return  thereof  to  the  commissioner 
of  Indian  aflfairs :  Provided,  That  the  Secretary  of  the  Interior  may, 
in  his  discretion,  set  aside  auy  appraisements  that  may  be  made  under 
the  provisions  of  this  act,  and  cause  a  new  appraisement  to  be  made : 
And  provided  further  f  That  in  making  said  appraisement,  the  land  and 
improvements  made  by  the  United  States  and  Indians  shall  be  included, 
and  the  improvements  made  by  white  settlers  shall  be  excluded  in  de- 
termining an  estimate  of  the  value  thereof. 

JSeo.  2.  That  each  bona- fide  settler  occupying  any  portion  of  said 
lands  at  the  date  of  the  passage  of  this  act,  and  having  made  valuable 
improvements  thereon,  or  the  heirs  at  law  of  such,  who  is  a  citizen  of 
the  United  States,  or  who  has  declared  his  intention  to  become  such, 
shall  be  entitled,  at  any  time  within  one  year  from  the  return  of  said 
appraisement,  to  purchase,  for  cash,  the  land  so  occupied  and  improved 
by  him,  not  to  exceed  one  hundred  and  sixty  acres  in  each  case,  at  the 
appraised  value  thereof,  under  such  rules  and  regulations  as  the  ^;ecre- 
tary  of  the  Interior  may  prescribe.  And  on  failure  to  make  payment 
within  one  year  from  date  of  said  approval  of  appraisement  the  right 
of  sbch  settler  to  purchase  as  aforesaid  shall  cease,  and  it  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  sell  the  same,  either  at  public 
sale  or  on  sealed  bids,  for  cash,  to  the  highest  bidder,  at  not  less  than 
the  appraised  value,  nor  less  than  one  dollar  and  twenty-five  cents  per 
acre,  after  due  notice  by  public  advertisement.  And  all  lands  referred 
to  in  this  and  the  foregoing  sections  not  so  occupied  and  improved  by 
settlers  at  the  date  of  the  approval  of  this  act  shall  be  appraised  by  said 
appraisers,  including  all  improvements  thereon  of  every  character,  and 
sold  by  direction  of  the  Secretary  of  the  Interior  to  the  highest  bidder, 
for  cabh,  after  due  advertisment,  either  at  public  sale  or  on  sealed  bids, 
at  not  less  than  the  appraised  value,  nor  less  than  one  dollar  and  twenty- 
five  cents  per  acre  as  aforesaid,  in  quantities  not  exceeding  one  hundred 
and  sixty  acres  aforesaid. 

Sec.  3.  *  *  On  the  presentation  of  said  certificate  (of  citizenship  from 
the  court)  to  the  Secretary  of  the  Interior,  with  satisfactory  proof  of 
identity,  he  may,  at  the  request  of  such  person  or  persons,  cause  the 
lands  severally  held  by  them  and  their  minor  children  to  be  conveyed 
to  them  by  patent  in  fee  simple  without  the  power  of  alienation  and 
may,  at  his  discretion,  cause  to  be  paid  to  them,  from  to  time,  their  pro- 
portion of  all  the  moneys  and  effects  of  said  tribe  held  for  them  by  the 
United  States,  or  which  may  be  received  as  the  net  proceeds  of  the  sale 
of  lands  under  the  provisions  of  this  act :  after  which  said  ludians  and 
their  minor  children  shall  cease  to  be  members  of  any  Indian  tribe ; 
but  the  lands  so  patented  to  them  shall  not  be  subject  to  levy,  taxation, 
or  sale  during  the  natural  lives  of  said  ludians,  or  of  their  minor  children. 

Ajyproved,  March  3,  1813.     {11  Stats.,  p.  631.)     See  No.  126. 
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No.  101. — An  Act  to  quiet  the  Title  to  the  Laiids  of  the  Settlers  on  Lands 
chiimed  by  tJie  West  Wisconein  Railway  Company. 

Whereas,  by  the  neglect  of  the  ComraissioQer  of  the  General  Land- 
Office  to  have  the  lands  withdrawn  from  market  embraced  in  the 
grant  of  lands  from  the  town  of  Pomah  to  the  city  of  Hudson,  in  the 
State  of  Wisconsin,  as  soon  as  the  West  Wisconsin  Railway  Com- 
pany (to  which  company  the  said  grant  belongs)  had  finally  located 
its  road  and  filed  the  map  of  such  location,  a  large  amount  of  lands — 
about  twenty  thousand  acres — were  taken  up  under  the  homestead 
laws  and  otherwise  entered :  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  provided  said 
West  Wisconsin  Railway  Company  shall,  waive  and  release  all  claims 
to  any  lands  taken  up  under  the  homestead  laws  or  otherwise  entered 
after  the  final  location  of  their  road,  as  aforesaid,  it  shall  be  lawful  for 
said  company  to  make  up  any  such  deficiency  in  their  grant,  not  how- 
ever to  exceed  twenty  thousand  acres,  from  the  vacant  odd- numbered 
sections  from  the  south-eastern  part  or  portion  of  the  indemnity  limits 
of  the  former  grant  for  the  branch  roads  from  the  said  city  of  Hudson 
to  Lake  Superior. 
Approved,  March  3,  1873.     (17  Stats.,  p.  634.) 


No.  102.— An  Act  to  amend  the  act  entitled  "  An  Act  to  provide  for  the 
removal  of  the  Flathead  and  other  Indians  from  the  Bitterroot  Valley  in 
the  Territory  of  Montana,"  approved  June  fifth,  eighteen  hundred  and 
seventy-two. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  time  of  sale 
and  payment  of  pre-empted  lands  in  the  Bitterroot  Valley,  in  the  Ter- 
ritory of  Montana,  is  hereby  extended  for  the  period  of  two  years  from 
the  expiration  of  the  time  allotted  in  the  act  entitled  "An  act  to  provide 
for  the  removal  of  the  Flathead  and  other  Indians  from  the  Bitterroot 
Valley,  in  the  Territory  of  Montana,''  approved  June  fifth,  eighteen 
hundred  and  seventy-two. 

Sec.  2.  That  the  benefit  of  the  homestead  act  is  hereby  extended  to 
all  the  settlers  on  said  lands  who  may  desire  to  take  advantage  of  the 
same. 

Approved,  February  11,  1874.  (18  Stats.,  p.  15.)  See  No.  70  and 
Title  X.,  Nos.  569,570. 


No.  103. — An  Act  to  amend  the  act  entitled  "  An  Act  to  encourage  the 

growth  of  timber  on  western  prairies." 

Be  it  enacted  by  the  Senate  and  House  of  Rej)resentatives  of  the 
United  States  of  America  in  Congress  assmbled.  That  the  act  entitled 
"An  act  to  encourage  the  growth  of  timber  on  western  prairies,"  ap- 
proved March  third,  eighteen  hundred  and  seventy-three,  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows :  That  any  person 
who  is  the  head  of  a  family  or  who  has  arrived  at  the  age  of  twenty- 
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one  years,  and  is  a  citizen  of  the  United  States,  or  who  shall  have  filed 
his  declaration  of  intention  to  become  such,  as  required  bj  the  naturali- 
zation laws  of  the'United  States,  who  shall  plant,  protect,  and  keep  in 
a  healthy,  growing  condition  for  eight  years,  forty  acres  of  timber,  the 
trees  thereon  not  being  more  than  twelve  feet  apart  each  way,  on  any 
quatter-section  of  any  of  the  public  lands  of  the  United  States,  or 
twenty  acres  on  any  legal  subdivision  of  eighty  acres,  or  ten  acres  on 
any  legal  subdivision  of  forty  acres,  or  one-fourth  part  of  any  fractional 
subdivision  of  land  less  than  forty  acres,  shall  be  entitled  to  a  patent 
for  the  whole  of  said  quarter-section,  or  of  such  legal  subdivision  of 
eighty  or  forty  acres,  or  fractional  subdivision  of  less  than  forty  acres, 
as  the  case  may  be,  at  the  expiration  of  said  eight  years,  on  making 
proof  of  such  fact  by  not  less  than  two  credible  witnesses :  Provided, 
That  not  more  than  one-quarter  of  any  section  shall  be  thus  granted, 
and  that  no  person  shall  make  more  than  one  entry  under  the  provis- 
ions of  this  act,  unless  fractional  subdivisions  of  less  than  forty  acres 
are  entered  which,  in  the  aggregate  shall  not  exceed  one  quarter- 
section. 

Sec.  2.  That  the  person  applying  for  the  benefit  of  this  act  shall,  upon 
application  to  the  register  of  the  land-district  in  which  he  or  she  is 
about  to  make  such  entry,  make  affidavit  before  the  register,  or  the  re- 
ceiver, or  some  officer  authorized  to  administer  oaths  in  the  district 
where  the  land  is  situated,  who  is  required  by  law  to  use  an  official  seal, 
that  said  entry  is  made  for  the  cultivation  of  timber,  and  upon  filing 
said  affidavit  with  said  register  and  said  receiver,  and  on  payment  of 
ten  dollars,  he  or  she  shall  thereupon  be  permitted  to  enter  the  quantity 
of  land  specified ;  and  the  party  making  an  entry  of  a  quarter-section 
under  the  provisions  of  this  act  shall  be  required  to  break  ten  acres  of 
the  land  covered  thereby  the  first  year,  ten  acres  the  second  year,  and 
twenty  acres  the  third  year  after  date  of  entry,  and  to  plant  ten  acres 
of  timber  the  second  year,  ten  acres  the  third  year,  and  twenty  acres  the 
fourth  year  after  date  of  entry.  A  party  making  an  entry  of  eighty 
acres  shall  break  and  plant  at  the  times  hereinbefore  prescribed,  one 
half  of  the  quantity  required  of  a  party  who  enters  a  quarter-section, 
and  a  party  entering  forty  acres  shall  break  and  plant,  at  the  times  here- 
inbefore prescribed,  one-quarter  of  the  quantity  required  of  a  party  who 
enters  a  quarter-section,  or  a  proportionate  quantity  for  any  smaller 
fractional  subdivision :  Provided  however^  That  no  final  certificate  shall 
be  given  or  patent  issued  for  the  land  so  entered  until  the  expiration  of 
eight  years  from  the  date  of  such  entry ;  and,  if  at  the  expiration  of 
such  time,  or  at  anytime  within  five  years  thereafter,  the  person  making 
such  entry,  or  if  he  or  she  be  dead,  his  or  her  heirs  or  legal  representa- 
tives shall  prove,  by  two  credible  witnessess,  that  he,  or  she,  or  they 
have  planted,  and,  for  not  less  than  eight  years,  have  cultivated  and 
protected  such  quantity  and  character  of  timber  as  aforesaid,  they  shall 
receive  a  patent  for  such  quarter- section  or  legal  subdivision  of  eighty 
or  forty  acres  of  land,  or  for  any  fractional  quantity  of  less  than  forty 
acres,  as  herein  provided.  And  in  case  of  the  death  of  a  person  who 
has  complied  with  the  provisions  of  this  act  for  the  period  of  three 
years,  his  heirs  or  legal  representatives  shall  have  the  option  to  comply 
with  the  provisions  of  this  act,  and  receive  at  the  expiration  of  eight 
years,  a  patent  for  one  hundred  and  sixty  acres,  or  receive  without  de- 
lay a  patent  for  forty  acres,  relinquishing  all  claim  to  the  remainder. 

Seo.  8.  That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior 
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to  the  issuing  of  the  patent  for  said  land,  the  claimant  shall  abandon  the 
land,  or  fail  to  do  the  breaking  and  planting  required  by  this  act,  or  any 
part  thereof,  or  shall  fail  to  cultivate,  protect,  and  keep  in  good  condi- 
tion such  timber,  then,  and  in  that  event,  such  land  shall  be  subject  to 
entry  under  the  homestead  laws,  or  by  some  other  person  under  the 
provisions  of  this  act :  Provided,  That  the  party  making  claim  to  said 
land,  either  as  a  homestead  settler  or  under  this  act,  shall  give,  at  the 
time  of  filing  his  application,  sach  notice  to  the  original  claimant  as 
shall  be  prescribed  by  the  rules  established  by  the  Commissioner  of  the 
General  Land-Office,  and  the  rights  of  the  parties  shall  be  determined 
as  in  other  contested  cases. 

Seo.  4.  That  each  and  every  person  who,  under  the  provisions  of  the 
act  entitled  ^'An  act  to  secare  homesteads  to  actual  settlers  on  the  pub- 
lic domain,"  approved  May  twentieth,  eighteen  hundred  and  sixty-two, 
or  any  amendment  thereto,  having  a  homestead  on  said  public  domain, 
who  at  any  time  after  the  end  of  the  third  year  of  his  or  her  residence 
thereon,  shall,  in  addition  to  the  settlement  and  improvements  now  re- 
quired by  law,  have  had  under  cultivation,  for  two  years,  one  acre  of 
timber,  the  trees  thereon  not  being  more  than  twelve  feet  apart  each 
way,  and  in  a  good  thrifty  condition,  for  each  and  every  sixteen  acres  of 
said  homestead,  shall,  upon  due  proof  of  such  fact  by  two  credible  wit- 
nesses, receive  his  or  her  patent  for  said  homestead. 

Sec.  5.  That  no  land  acquired  under  the  provisions  of  this  act  shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  certificate  therefor. 

Seo.  6.  That  the  Commissioner  of  the  General  Land-OfiSce  is  hereby 
required  to  prepare  and  issue  such  rules  and  regulations,  consistent 
with  this  act,  as  shall  be  necessary  and  proper  to  carry  its  provisions 
into  effect ;  and  that  the  registers  and  the  receivers  of  the  several  land- 
offices  shall  each  be  entitled  to  receive  two  dollars  at  the  time  of  entry, 
and  the  same  sum  when  the  claim  is  finally  established  and  the  final 
certificate  issued. 

Sec;  T.  That  the  fifth  section  of  the  act  entitled  "  An  act  in  addition 
to  an  act  to  punish  crimes  against  the  United  States,  and  for  other  pur- 
poses," approved  March  third,  eighteen  hundred  and  fifty-seven,  shall 
extend  to  all  oaths,  affirmations,  and  affidavits  required  or  authorized 
by  this  act. 

Seo.  8.  That  parties  who  have  already  made  entries  under  the  act 
approved  March  third,  eighteen  hundred  and  seventy-three,  of  which 
this  is  amendatory,  shall  be  permitted  to  complete  the  same  upon  full 
compliance  with  the  provisions  of  this  act. 

Approved,  March  13, 1874.  (18  Stats.,  p.  21.)  See  Title  VII.,  Nos. 
512  to  528. 


No.  104.— An  Act  to  establish  a  reservation  for  certain  Indians  in  the  Ter- 
ritory of  Montana. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  following 
described  tract  of  country,  in  the  Territory  of  Montana,  be,  and  the  same 
is  liereby,  set  apart  for  the  use  and  occupation  of  the  Gros  Ventre, 
Piegan,  Blood,  Blackfoot,  River  Crow,  and  such  other  Indians  as  the 
President  may,  from  time  to  time,  see  fit  to  locate  thereon,  viz :  Com- 
idencing  at  the  northwest  corner  of  the  Territory  o  f  Dakota,  being  the 
10 
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iDtersection  of  the  forty-ninth  parallel  of  north  latitude,  and  the  one 
hundred  and  fourth  meridian  of  west  longitude  ;  thence  south  to  the 
south  bank  of  the  Missouri  river ;  thence  up  and  along  the  south  bank 
of  said  river,  to  a  point  opposite  the  mouth  of  the  Maria's  river ;  thence 
along  the  main  channel  of  the  Maria's  river  to  Birch  Creek  ;  thence  up 
the  main  channel  of  Birch  Creek  to  its  source ;  thence  west  to  the  sum- 
mit of  the  main  chain  of  the  Rocky  Mountains ;  thence  along  the  sum- 
mit of  the  Rocky  Mountains  to  the  northern  boundary  of  Montana ; 
thence  along  said  northern  boundary  to  the  place  of  beginning. 
Appraoedy  April  16,  1874.     (18  Stats.,  p.  28.) 


No.  105.— An  Act  to  forfeit  to  the  United  States  certain  lands  eranted  to  the 
Placerville  and  Sacramento  Valley  Railroad  Company  to  aid  in  construct- 
ing a  railroad  from  the  town  of  Folsom  to  the  town  of  Placerville,  in  the 
State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  Stales  of  America  in  Congress  assembledy  That  all  lands  which 
were  granted  by  Congress  in  the  year  eighteen  hundred  and  sixty-six 
to  the  Placerville  and  Sacramento  Valley  Railroad  Company  to  aid  in 
constructing  a  railroad  from  the  town  of  Folsom  to  the  town  of  Placer- 
ville, in  the  State  of  California,  and  which  have  not  been  patented  by 
the  United  States  to  said  company  under  said  grant  which  have  expired 
by  limitation,  are  hereby  declared  forfeited  to  the  United  States,  and 
these  lands  shall  hereafter  be  disposed  of  as  other  public  lands  of  the 
United  States. 

Approved,  April  16,  18U.     (18^  Stats.,  p.  29.) 


No.  106. — An  act  to  ratify  an  agreement  with  certain  Ute  Indians  in  Colo- 
rado, and  to  make  an  appropriation  for  carrying  out  the  same. 

«  «  *  *  *«  «*««« 

Abtiole  I.  The  confederated  band  of  the  Ute  Nation  hereby  relin- 
quish to  the  United  States  all  right,  title,  and  claim  and  interest  in  and 
to  the  following  described  portion  of  the  reservation  heretofore  conveyed 
to  them  by  the  United  States,  viz :  Beginning  at  a  point  on  the  eastern 
boundary  of  said  reservation  fifteen  miles  due  north  of  the  southern 
boundary  of  the  Territory  of  Colarado,  and  running  thence  west  on  a 
line  parallel  to  the  said  southern  boundary  to  a  point  on  said  line  twenty 
miles  due  east  of  the  western  boundary  of  Colorado  Territory ;  thence 
north  by  a  line  parallel  with  the  western  boundary  to  a  point  ten  miles 
north  of  the  point  where  said  line  intersects  the  thirty-eighth  parallel 
of  north  latitude ;  thence  east  to  the  eastern  boundary  of  the  Ute  res- 
ervation ;  thence  south  along  said  boundary  to  the  place  of  beginning : 
Provided,  That  if  any  part  of  the  Uncopagre  Park  shall  be  found  to  ex- 
tend south  of  the  north  line  of  said  described  country,  the  same  is  not 
intended  to  be  included  therein,  and  is  hereby  reserved  and  retained  as 
a  portion  of  the  Ute  reservation. 

Article  II.  The  United  States  shall  permit  the  Ute  Indians  to  hunt 
upon  said  lands  so  long  as  the  game  lasts  and  the  Indians  are  at  peace 
with  the  white  people.  ******* 

Approved,  April  29,  1874.     (18  Stats.,  p.  36.) 
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No.  107. — An  act  for  the  relief  of  settlers  on  the  Cherokee  strip  in  Kansas. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  Staies  of  America  in  Congress  assembled,  That  all  persons  who, 
by  the  provisions  of  the  second  section  of  the  act  entitled  /'  An  act  to 
carry  out  certain  provisions  of  the  Cherokee  treaty  of  eighteen  hundred 
and  sixty-six,  and  for  the  relief  of  settlers  on  the  Cherokee  lands  in  the 
State  of  Kansas,"  approved  May  eleventh,  eighteen  hundred  and  seventy- 
two  who  have  become  entitled  at  any  time  to  enter  and  purchase  any  por- 
tion of  the  lands  mentioned  in  said  act,  but  who  have  failed  to  make  proof 
of  settlement,  entry,  and  payment  within  the  times  provided  by  said  act, 
shall  have  and  be  allowed  additional  time  within  which  to  make  such 
proof  of  settlement,  entry,  and  payment  to  the  first  day  of  January, 
eighteen  hundred  and  seventy-five ;  and  no  forfeiture  of  any  rights  of 
such  persons  shall  be  had  or  have  eflfect  by  reason  of  failure  heretofore 
to  make  such  proof  of  settlement,  entry,  and  payment  within  the  time 
provided  by  said  act,  anything  in  the  said  act  to  the  contrary  notwith- 
standing; and  all  persons  availing  themselves  of  the  provisions  of  this 
act  shall,  at  the  time  of  entry  and  payment,  pay  interest  on  the  purchase 
money  of  their  lands  at  the  rate  of  five  per  centum  per  annum  from  the 
time  at  which  such  payments  should  have  been  made  by  the  terms  of 
the  aforesaid  act  to  the  time  that  payment  shall  be  made. 

Approved,  April  29,  1874.  (18  Stats.,  p.  41.)  See  No.  58  and 
Title  X.,  No.  562.  _______ 

No.  108. — An  Act  for  the  relief  of  certain  settlers  on  the  Fort  Randall  mil- 
itary reservation. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary 
of  War  be  and  he  is  hereby,  authorized  to  transfer  to  the  custody  of 
the  Department  of  the  Ulterior  such  portions  of  the  military  reserva- 
tion of  Fort  Randall,  in  Dakota,  as  were  actually  occupied  by  settlers 
prior  to  the  promulgation  of  the  order  of  the  President  of  June  four- 
teenth, eighteen  hundred  and  sixty,  setting  apart  the  reservation  for 
military  purposes,  and,  further,  such  portions  of  the  said  reservation  as 
were  released  from  military  occupation  and  control  between  the  years 
eighteen  hundred  and  sixty-seven  and  eighteen  hundred  and  seventy 
and  were  during  that  time  settled  upon  in  good  faith  and  in  the  belief 
that  the  lands  were  open  to  settlement. 

Seo.  2.  That  the  Secretary  of  the  Interior  be  authorized  to  confirm,, 
in  accordance  with  existing  laws,  the  titles  of  such  settlers  upon  the 
military  reservation  of  Fort  Randall  as  may  be  reported  by  the  Secre- 
tary of  War  for  that  purpose,  and  to  cause  patents  to  be  issued  for  such 
lands  as  the  aforesaid  settlers  may  be  entitled  to  under  existing  laws 
and  the  provisions  of  this  act. 

Sec.  3.  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  au- 
thorized to  pay  to  each  of  the  aforesaid  settlers  the  respective  amounts 
that  were  appraised  as  the  value  of  their  respective  improvements,  by  a 
military  board  of  survey  convened  for  that  purpose,  at  Fort  Randall, 
under  instructions  from  the  War  Department,  dated  March  third, 
eighteen  hundred  and  seventy  one :  Provided^  That  in  case  any  im- 
provements, or  portion  thereof,  shall  have  been  restored  or  delivered  to 
any  settler,  after  the  appraisement  of  the  same  by  the  said  military 
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board  of  survey,  such  settler  shall  not  be  entitled  to  payment  under 
this  act  for  the  improvements,  or  portion  thereof,  so  restored  or  delivered 

to  him. 
Approved,  May  18,  1874.     (18  Stats.,  p.  47.) 


No.  109.— An  Act  for  the  benefit  of  occupying  claimants. 

Be  a  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  when  an  occu- 
pant of  land,  having  color  of  title,  in  good  faith  has  made  valuable  im- 
provements thereon,  and  is,  in  the  proper  action,  found  not  to  be  the 
rightful  owner  thereof,  such  occupant  shall  be  entitled  in  the  Federal 
courts  to  all  the  rights  and  remedies,  and,  upon  instituting  the  proper 
proceedings,  such  relief  as  may  be  given  or  secured  to  him  by  the  stat- 
utes of  the  State  or  Territory  where  the  land  lies,  although  the  title  of 
the  plaintiff  in  the  action  may  have  been  granted  by  the  United  States 
after  said  improvements  were  so  made. 

Approved,  June  1,  1874.     (18  Stats.,  p.  50.) 


No.  110. — An  act  to  extend  the  time  to  pre-emptors  on  the  public  lands  in 

the  State  of  Minnesota,  to  make  final  payment. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  time  at 
which  pre-emptors  on  the  public  lands  in  the  State  of  Minnesota,  in- 
cluding the  lands  within  Fort  Ridgely  and  Sioux  Indian  reservations, 
are  now  required  to  make  final  proof  and  payment,  is  extended  for  the 
period  of  two  years. 

Approved^  June  3,  1874.     (18  Stats.,  p.  62.)     Title  III.,  No.  868. 


2Jq^  111, An  act  obviating  the  necessity  of  issuing  patents  for  certain  pri- 
vate laud-claims  in  the  State  of  Missouri^  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  of  the  right, 
title,  and  interest  of  the  United  States  in  and  to  all  of  the  lands  in  the 
State  of  Missouri  which  have  at  any  time  heretofore  been  confirmed  to 
any  person  or  persons  by  any  act  ot  Congress,  or  by  any  oflBcer  or  offi- 
cers or  board  or  boards  of  commissioners,  acting  under  and  by  author- 
ity of  anv  act  of  Congress,  shall  be,  and  the  same  are  hereby,  granted, 
released  and  relinquished  by  the  United  States,  in  fee-simple,  to  the 
respective  owners  of  the  equitable  titles  thereto,  and  to  their  respective 
heirs  and  assigns  forever,  as  fully  and  as  completely,  in  every  respect 
whatever,  as  could  be  done  by  patents  issued  therefor  according  to  law. 

fc>EO.  2.  That  nothing  contamed  in  the  first  section  of  this  act  shall, 
in  any  manner,  abridge,  divest,  impair,  injure  or  prejudice  any  valid 
right,  title  or  interest  of  any  person  or  persons  in  or  to  any  portion  or 
part  of  the  lands  mentioned  in  said  first  section ;  and  this  act  shall  in 
no  wise  affect  any  lands  or  lots  heretofore  relinquished  to  the  United 

States. 

Sec.  3.  That  whenever  the  Secretary  of  the  Interior  shall  be  of  the 
opinion  that  the  public  interest  no  longer  requires  tlie  continuance  of 
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the  office  of  recorder  of  land  titles  in  Missouri,  be  may  close  and  discon- 
tinue the  same ;  and  all  of  the  records,  maps,  plats,  field-notes,  books, 
papers,  and  everything  else  concerning,  pertaining,  or  belonging  to 
said  office  of  recorder,  shall  be  delivered  to  the  State  of  Missouri  : 
Provided,  however,  That  said  State  shall  provide  by  law  for  the  re- 
ception and  safe  keeping  of  said  records,  maps,  plats,  field-notes,  books, 
papers,  and  everything  else  belonging  to  said  office  of  recorder,  as  pub- 
lic records,  and  for  the  allowance  of  free  access  to  the  same  by  the 
authorities  of  the  United  States,  for  the  purpose  of  taking  extracts 
therefrom,  or  making  copies  thereof  without  charge  of  any  kind  :  And 
provided  further,  That  when  said  office  of  recorder  shall  be  closed 
and  discontinued  as  aforesaid,  the  Commissioner  of  the  General  Land- 
Office  shall  forever  thereafter  possess  and  exercise  all  of  the  powers  and 
authority  and  perform  all  the  duties  of  said  recorder. 
Approved,  June  6,  1874.     (18  Stats.,  p.  62.) 


No.  112. — An  Act  to  reduce  the  area  of  the  military  reservation  of  Fort 
Sanders,  and  providing  for  the  survey  of  said  reservation  as  reduced. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  Stales  of  America  in  Congress  assembled,  That  the  military 
reservation  of  Fort  Sanders,  in  the  Territory  of  Wyoming,  is  hereby 
reduced  in  area,  and  the  said  reservation  shall,  after  the  passage  of  this 
act,  be  limited  and  bounded  as  follows :  Beginning  at  the  point  where 
the  old  stage  road  to  Salt  Lake  crosses  the  Big  Laramie  River,  and 
running  thenee  east  four  miles  ;  thence  south  four  and  five-tenths 
miles ;  thence  in  a  west  southwest  direction  to  the  junction  of  what  is 
known  as  the  Five  Mile  Creek  with  the  present  south  line  of  the  re- 
serve ;  thence  along  this  creek  to  its  junction  with  the  Big  Laramie 
River;  thence  along  the  said  Big  Laramie  River,  to  the  place  of 
beginning.  • 

Seo.  2.  That  immediately  after  the  passage  of  this  act  it  shall  be  the 
duty  of  the  officer  commanding  the  military  department  of  the  Platte, 
under  the  direction  of  the  Secretary  of  War,  to  cause  a  direct  survey  of 
said  reservation  to  be  made  in  conformity  with  the  provisions  of  the 
first  section  of  this  act,  and  to  have  posts  or  monuments  planted  &t  each 
of  the  corners  thereof,  and  so  marked  that  they  will  indicate  the  boun- 
daries of  said  reservation. 

Seo.  3.  That  the  lands  heretofore  constituting  the  Fort  Sanders  mili- 
tary reservation  outside  of  the  limits  of  the  new  reservation,  as  defined 
in  section  one  of  this  act,  shall  be  held  to  be  and  have  been  subject  and 
liable  to  the  operation  of  the  laws  of  the  United  States  in  the  same 
manner  and  to  the  same  extent  as  if  the  same  had  never  been  included 
within  the  limits  of  said  reservation:  Provided,  That  in  all  cases  where 
any  of  said  last  mentioned  lands  would  be  subject  to  entry  under  the 
pre-emption  and  homestead  laws  of  the  United  States,  the  actual  set- 
tlers on  said  lands  shall  have  the  right  and  privilege  to  make  proot  and 
payment  for  their  respective  claims,  under  the  provisions  of  the  pre- 
emption and  homestead  laws,  by  filing  their  declaratory  statements,  as 
provided  by  existing  laws,  at  any  time  within  six  months  from  the  pas- 
sage of  this  act. 

Approved,  June  9,  1874.    (^18  Stats.,  p.  65.) 
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No.  113. — An  Act  to  forfeit  certain  public  lands  granted  to  the  Stockton  and 
Copperopolis  Railroad,  in  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assenibledj  That  all  lands  which 
were  granted  by  Congress  in  the  year  eighteen  hundred  and  sixty-seven, 
to  the  Stockton  and  Copperopolis  Railroad,  to  aid  in  the  construction 
of  a  railroad  from  the  city  of  Stockton  to  the  town  of  Copperopolis,  in 
the  State  of  California,  and  which  have  not  been  patented  by  the 
United  States  to  said  company  under  said  grant,  which  has  expired  by 
limitation,  are  hereby  declared  forfeited  to  the  United  States,  and  ihese 
lands  shall  hereafter  be  disposed  of  as  other  public  lands  of  the  United 
States. 

Approved,  June  16,  1874.     (18  Stats.,  p.  72.) 


No.  114. — An  Act  to  authorize  the  issuance  of  patents  for  lands  granted  to 

the  State  of  Oregon  in  certain  cases. 

Whereas,  Certain  lands  have  heretofore,  by  acts  of  Congress,  been 
granted  to  the  State  of  Oregon  to  aid  in  the  construction  of  certain 
military  wagon-roads  in  said  State,  and  there  exists  no  law  providing 
for  the  issuing  of  formal  patents  for  said  lands :  Therefore, 
Be  it  enacted  by  the  Senaie  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  in  all  cases 
when  the  road's  in  aid  of  the  construction  of  which  said  lands  were 
granted  are  shown  by  the  certificate  of  the  governor  of  the  State  of 
Oregon,  as  in  said  acts  provided,  to  have  been  constructed  and  com- 
pleted, patents  for  said  lands  shall  issue  in  due  form  to  the  State  of 
Oregon  as  fast;  as  the  same  shall,  under  said  grants,  be  selected  and 
certified,  unless  the  State  of  Oregon  shall  by  public  act  have  transferred 
its    interests  in  said  lands    to   any   corporation  or  corporations,   in 
which  case  the  patents  shall  issue  from  the  General  Land-Office  to  such 
corporation  or  corporations  upon  their  payment  of  the  necessary  ex- 
penses thereof:  Provided,  That  this  shall  not  be  construed  to  revive 
any  land  grant  already  expired  nor  to  create  any  new  rights  of  any 
kind  except  to  provide  for  issuing  patents  for  lands  to  which  the  State 
is  already  entitled. 
Approved,  June  18,  1874.     (18  Stats.,  p.  80.) 


No.  115.— An  Act  for  the  relief  of  certain  settlers  on  the  public  lands  in  cer- 
tain portions  of  the  States  of  Minnesota  and  Iowa. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assenMed,  That  it  shall  be  law- 
ful for  homestead  and  pre-emption  settlers  on  the  public  lands  in  the 
counties  of  Cottonwood,  Noble,  Martin,  Jackson,  Watonwan,  Murray, 
Rock,  Lyon,  Redwood,  Btown,  Chippewa,  and  Renville,  in  the  State 
of  Minnesota,  and  the  counties  of  Iowa  which  compose  the  Sioux  City 
Land  District,  and  counties  contiguous  to  either  of  the  above  exempted 
sections,  where  the  crops  of  such  settlers  were  destroyed  or  seriously 
injured  by  grasshoppers  in  the  year  eighteen  hundred  and  seventy- 
three,  and  where  such  grasshoppers  shall  reappear  in  eighteen  hundred 
and  seventy-four  to  the  like  destruction  of  the  crops  of  such  settlers,  to 
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leave  and  be  absent  from  said  lands  until  May  first,  eighteen  hundred 
and  seventy-fire,  under  such  regulations  as  to  proof  of  the  same  as  the 
Commissioner  of  the  General  Land-Office  may  prescribe. 

Seg.  2.  That  during  such  absence  no  adverse  rights  shall  attach  to 
said  lands — such  settlers  being  allowed  to  resume  and  perfect  their  set- 
tlements as  though  no  such  absence  had  been  enjoyed  or  allowed. 

Seo.  3.  That  the  same  exemption  from  continued  residence  shall  be 
extended  to  those  making  settlements  in  eighteen  hundred  and  seventy- 
four  and  suffering  the  same  destruction  of  crops  as  those  making  settle- 
ment of  eighteen  hundred  and  seventy-three,  or  any  previous  year. 

Approved,  June  18,  18U.  (18  Stats.,  p.  81.)  See  No.  130  and 
Title  IL,  Nos.  310,  311,  312,  313. 


No.  116.— An  Act  to  authorize  the  issue  of  duplicate  agricultural  land  scrip 

where  the  original  has  been  lost  or  destroyed. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  provisions 
of  the  act  of  Congress  of  the  twenty-third  day  of  June,  eighteen  hun- 
dred and  sixty,  relating  to  the  reissue  of  land  warrants  in  certain  cases, 
be,  and  the  same  are  hereby,  extended  so  as  to  include  the  reissue  of 
agricultural-college  land  scrip  lost,  cancelled  or  destroyed  without  the 
fault  of  the  owner  thereof,  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe. 

Approved,  June 20,  1874.    (18  Stats.,  p.  111.)    Title  XVI.,  No.  629. 


No.  117. — An  Act  to  ascertain  the  possessory  rights  of  the  Hudson  Bay  Com- 
pany and  other  British  subjects  within  the  limits  which  were  the  subject 
of  the  award  of  his  Maiesty  the  Emperor  of  Germany  under  the  treaty  of 
Washington  of  May  eight,  eighteen  hundred  and  seventy-one,  and  for  other 
purposes. 

Whereas  it  was  stipulated  by  article  one  of  the  treaty  concluded  at 
Washington  on  the  fifteenth  day  of  June,  eighteen  hundred  and  forty- 
six,  between  the  United  States  and  Great  Britain,  that  the  line  of 
boundary  between  the  territories  of  the  United  States  and  her  Britannic 
Majesty,  from  the  point  on  the  forty-ninth  parallel  of  north  latitude  up 
to  which  it  had  already  been  ascertained,  should  be  continued  west- 
ward along  said  parallel  of  north  latitude  **  to  the  middle  of  the  channel 
which  separates  the  continent  from  Yancouver's  Island,  and  thence 
southerly  through  the  middle  of  said  channel  and  of  Fuca  Straits  to  the 
Pacific  ocean;"  and  whereas  by  article  three  of  the  treaty  aforesaid, 
it  was  stipulated  that ''  in  the  future  appropriation  of  the  territory 
south  of  the  forty-ninth  parallel  of  north  latitude,  as  provided  in  the 
first  article  of  tMs  treaty,  the  possessory  rights  of  the  Hudson  Bay 
Company,  and  of  all  British  subjects  who  may  be  in  the  occupation 
of  land  or  other  property  lawfully  acquired  within  the  said  territory, 
shall  be  respected ;"  and  whereas  by  article  thirty- four  of  the  treaty 
concluded  at  Washington  on  the  eighth  day  of  May,  eighteen  hundred 
and  seventy-one,  the  question  of  where  "  the  boundary  which  runs 
southerly  through  the  middle  of  the  channel  aforesaid"  should  be  loca- 
ted was  submitted  to  His  Majesty  the  Emperor  of  Germany,  whose  de- 
cision was  to  be  final  and  without  appeal ;  and  whereas  by  the  award 
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of  His  Majesty  the  Emperor  of  Germany  of  October  twenty-first, 

eighteen  hundred  and  seventy-two,  said  boundary  was  established, 

and  it  now  devolves  upon  the  United  States  to  discharge  its  treaty 

obligations :  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  BepreserUatives  of  the 
United  States  of  America  in  Congress  assembled,  That  a  commission 
be  appointed  by  the  President  of  the  United  States,  to  make  and  report 
to  the  Secretary  of  the  Interior  a  list  of  all  British  subjects  who,  on  the 
fifteenth  day  of  June,  eighteen  hundred  and  forty-six,  were  in  the  oc- 
cupation of  land,  lawfully  acquired,  within  the  limits  which  were  the 
subject  of  the  award  of  His  Majesty  the  Emperor  of  Germany,  together 
with  a  description  of  the  land  actually  occupied  by  each  at  said  date ; 
and  said  commissioner  shall  proceed  to  the  vicinity  of  the  land  in 
question,  and  there  receive  proof  of  the  occupancy  of  such  land  and 
of  the  mode  by  which  such  occupancy  was  acquired,  after  first  giving 
reasonable  notice  as  to  the  said  matters  to  be  so  reported  by  him. 
Such  proof  shall  consist  of  oral*  testimony,  under  oath  and  such  docu- 
mentary proofs  as  the  said  occupants  may  present  The  testimony  of 
all  witnesses  shall  be  reduced  to  writing  and  all  documentary  proof 
offered  by  the  parties  and  received  by  the  commissioner  shall  be  at- 
tached to  the  deposition  of  the  party  offering  such  proofs,  which  testi- 
mony and  proofs  shall  be  submitted  by  said  commissioner  with  his 
report,  and  such  report  shall  be  subject  to  review  by  the  Secretary  of 
the  Interior,  whose  action  thereon  shall  be  final.  For  the  purposes  of 
this  act,  the  said  commissioner  shall  have  authority  to  subpoena  wit- 
nesses and  to  administer  oaths  and  take  testimony. 

Seo.  2.  That  said  commissioner  shall  receive  for  his  services  ten  dol- 
lars per  diem,  together  with  traveling  expenses  at  the  rate  of  ten  cents 
per  mile  for  the  distance  actually  traveled  in  the  execution  of  said  com- 
mission; and  the  sum  of  one  thousand  dollars  is  hereby  app  ropriated 
from  any  unappropriated  money  in  the  Treasury  to  defray  such  ex- 
penses. 

Seo.  3.  That  all  British  subjects  whose  claims  shall  be  approved  by 
the  Secretary,  as  provided  in  section  one  of  this  act,  shall  be  allowed  to 
purchase  from  the  United  States  the  land  so  designated  at  any  time 
within  one  year  from  such  approval,  at  the  ordinary  minimum  price  per 
acre  where  the  lands  are  situated  outside  railroad  limits,  and  at  dou- 
ble minimum  price  where  the  lands  are  within  railroad  limits. 

Seo.  4.  That  such  entries  shall  be  according  to  legal  subdivisions,  so 
as  to  include  the  improvements  of  such  occupants ;  and  where  two  or 
more  parties  shall  have  improvements  on  the  same  smallest  legal  sub- 
division, they  may  make  a  joint  entry  thereof:  Frovidedf  That  in  case 
entry  and  payment  are  not  made  within  one  year  from  the  date  of  such 
approval  by  the  Secretary  of  the  Interior,  then  all  possessory  rights 
named  in  article  three  of  the  treaty  of  June  fifteenth,  eighteen  hundred 
and  forty-six,  shall  be  considered  forfeited,  and  the  lands  shall  thereafter 
be  deemed  and  treated  as  a  part  of  the  public  domain,  to  be  disposed  of 
as  other  lands. 

Sec.  5.  That  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
make  all  needful  regulations  to  give  effect  to  the  provisions  of  this  act. 

Avproved,  June  20,  1874.     (18  Stats.,  p.  129.) 
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No.  118. — An  Act  granting  to  the  Nevada  County  Narrow  Gauge  Railroad 
Company  a  right  of  way  through  the  public  lands  for  a  railroad. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembledf  That  the  right  of 
way  through  the  public  lands  be,  and  the  same  is  hereby,  granted  to 
the  Nevada  County  Narrow  Gauge  Railroad  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  California  and  having  its  prin- 
cipal place  of  business  in  Grass  Yalley,  Nevada  County,  State  of  Cali- 
fornia, its  successor  and  assigns,  for  a  railroad  from  Colfax  to  Nevada 
City,  by  the  most  direct,  practicable  route,  being  a  distance  of  about 
twenty  miles.  Said  right  of  way  is  granted  to  said  railroad  to  the  ex- 
lent  of  fifty  feet  in  width  on  each  side  of  said  railroad  where  it  may 
pass  through  the  public  domain,  including  the  right  to  take,  from  the 
public  lands  adjacent,  materials  of  earth,  stone,  and  timber  necessary 
for  the  construction  thereof;  also  including  grounds  for  station-build- 
ings, workshops,  depots,  machine  shops,  switches,  side  tracks,  turn 
tables,  and  water  stations,  to  an  amount  not  exceeding  ten  acres  not 
mineral  lands  for  each  station,  which  stations  shall  not  occur  oftener 
than  one  in  ten  miles :  Provided^  That  the  grant  hereby  made  shall 
not  take  effect  on  any  lands  to  which  any  bona  fide  pre-emption  or 
homestead  claim  has  attached  before  the  definite  location  of  the  line  of 
road,  and  the  designation  of  the  lands  to  be  appropriated  under 
this  law :  Provided  further,  That  within  six  months  from  the  passage 
of  this  act  the  Nevada  County  Narrow  Gauge  Railroad  Company  shall 
file  with  the  Secretary  of  the  Interior  a  map  to  be  approved  by  him, 
exhibiting  the  line  of  the  railroad  of  said  company,  as  the  same  has 
been  located  and  the  ground  to  be  occupied  at  the  several  stations ; 
And  provided  further,  That  the  said  railroad  shall  be  completed 
within  four  years  from  the  passage  of  this  act. 

Sec.  2.  That  in  case  the  right  of  way  granted  by  this  act  extends 
through  any  canyon,  pass,  or  defile,  any  other  railroad  corporation 
shall  not  be  excluded  from  a  passage  through  the  same  or  over  and 
upon  the  track  of  the  constructed  road  upon  equitable  terms ;  and  in 
case  of  disagreement,  upon  application  of  either  of  the  parties,  the  same 
shall  be  adjusted  by  the  Secretary  of  the  Interior,  after  hearing,  upon 
reasonable  notice  to  the  parties,  whose  decision  may  be  enforced  by  a 
court  of  competent  jurisdiction ;  Provided,  That  this  act  shall  not  pre- 
vent other  railroads  from  crossing  the  same  at  grade,  and  provided 
further  that  the  right  of  Congress  at  any  time  to  amend,  alter  or  re- 
peal this  act  is  hereby  reserved. 

Approved^  June  20,  1874.     (18  Stats.,  p.  130.) 


No  119. — An  Act  to  legalize  entries  of  public  lands  under  the  homestead 

laws  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  in  all  cases  ot 
entries  of  public  lands  heretofore  made  under  the  act  entitled  '*  An  act 
to  secure  homesteads  to  actual  settlers  on  the  public  domain,"  approved 
May  twentieth,  eighteen  hundred  and  sixty-two,  where  the  affidavit 
required  by  section  two  of  said  act  was  made  before  the  clerk  of  the 
county  of  the  residence  of  the  person  making  the  entry,  without  having 
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first  made  tbe  settlement  and  improvement  required  by  the  provisions 
of  section  three  of  the  act  entiled  ''  An  act  amendatory  of  the  homestead 
law,  and  for  other  purposes,"  approved  March  twenty-first,  eif^hteen 
hundred  and  sixty-four,  said  affidavits  be,  and  the  same  are  hereby, 
legalized  and  confirmed,  so  as  to  have  the  same  force  and  validity  as  it 
the  provisions  of  said  last-named  act  had  been  strictly  complied  with  : 
Provided,  That  nothing  in  this  act  shall  have  the  effect  or  be  construed 
to  impair  the  valid  and  paramount  adverse  rights  of  any  person  or  cor- 
poration to  any  of  such  lands,  except  in  so  far  as  the  right  of  Congress 
to  protect  the  claims  or  rights  of  homestead  settlers  upon  lands  within 
the  limits  of  grants  of  lands  to  any  railroad  company  may  have  been 
reserved  in  the  acts  making  such  grants  and  be  now  lawfully  existing. 
Approved,  June  22,  18T4.     (18  Stats.,  p.  192.) 


No»  120. — An  Act  for  the  relief  of  settlers  on  railroad  lands. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  in  the  adjust^ 
ment  of  all  railroad  land  grants,  whether  made  directly  to  any  railroad 
company  or  to  any  State  for  railroad  purposes,  if  any  of  the  lands 
granted  be  found  in  the  possession  of  an  actual  settler  whose  entry  or 
filing  has  been  allowed  under  the  pre-emption  or  homestead  laws  of  the 
United  States  subsequent  to  the  time  at  which,  by  the  decision  of  the 
land-office,  the  right  of  said  road  was  declared  to  have  attached  to  such 
lands,  the  grantees,  upon  a  proper  relinquishment  of  the  lands  so  entered 
or  filed  for,  shall  be  entitled  to  select  an  equal  quantity  of  other  lands 
in  lieu  thereof  from  any  of  the  public  lands  not  mineral  and  within  the 
limits  of  the  grant  not  otherwise  appropriated  at  the  date  of  selection,  to 
which  they  shall  receive  title  the  same  as  though  originally  granted. 
And  any  such  entries  or  filings  thus  relieved  from  conflict  may  be  per- 
fected into  complete  title  as  if  such  lands  had  not  been  granted  :  Pro- 
vided,  That  nothing  herein  contained  shall  in  any  manner  be  so  con- 
strued as  to  enlarge  or  extend  any  grant  to  any  such  railroad  or  to  ex- 
tend to  lands  reserved  in  any  land  grant  made  for  railroad  purposes : 
And  provided  further.  That  this  act  shall  not  be  construed  so  as  in  any 
manner  to  confirm  or  legalize  any  decision  or  ruling  of  the  Interior  De- 
partment under  which  lands  have  been  certified  to  any  railroad  com- 
pany when  such  lands  have  been  entered  by  a  pre-emption  or  homestead 
settler  after  the  location  of  the  line  of  the  road  and  prior  to  the  notice 
to  the  local  land-office  of  the  withdrawal  of  such  lands  from  market. 

Approved,  June  22, 1874.  (18  Stats.,  p.  1 94.)  Title  lY.,  Nos.  394,  421. 


No.  121. — An  Act  supplementary  to  the  act  entitled  "  An  act  to  incorporate 
the  Texas  Pacific  Railroad  Company,  and  to  aid  in  the  construction  of  its 
road,  and  for  other  purposes." 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Texas  and 
Pacific  Railway  Company  is  hereby  empowered  to  secure,  by  one  or 
more  mortgages  upon  the  whole  or  any  portion  of  its  line,  the  construc- 
tion-bonds heretofore  authorized  to  be  issued,  and  to  cancel  the  mort- 
gage now  on  record  with  the  Secretary  of  the  Interior  so  far  as  the  same 
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can  be  done  without  prejadiee  to  existing  rights,  and  to  substitute 
therefor  the  mortgage  or  mortgages  hereby  authorized,  which  substi- 
tuted mortgages  shall  expressly  reserve  all  rights  which  may  have  been 
acquired  under  the  existing  mortgage :  Provided^  That  the  aggregate 
of  the  said  bonds  to  be  issued  under  and  secured  by  said  mortgage  or 
mortgages  shall  not  exceed  the  limit  heretofore  fixed  by  Congress ;  and 
said  mortgages  for  the  division  east  of  Fort  Worth  shall  embrace  the 
roads  and  property  of  the  Southern  Pacific  Railroad  Company  and  of 
the  Southern  Trans-continental  Railway  Company,  heretofore  merged 
in  and  consolidated  with  the  said  Texas  and  Pacific  Railway  Company, 
under  the  authority  and  requirements  of  the  laws  of  the  State  of  Texas ; 
and  which  roads  so  merge  as  aforesaid  shall  for  that  and  all  other  pur- 
poses be  deemed  and  taken  to  be  a  part  of  the  said  Texas  and  Pacific 
Railway,  and  shall  hereafter  be  subject  to  all  the  provisions  and  limi- 
tations of  the  act  of  Congress  incorporating  said  company,  and  of  the 
supplements  thereto  ;  And  provided  further.  That  nothing  in  this  act 
shall  be  construed  or  have  the  efifect  to  entitle  said  corporation  to  any 
other  or  further  rights  to  public  lands,  or  in  any  other  respect  as  against 
the  United  States,  than  such  as  by  law  it  is  now  entitled  to. 
Approved,  June  22, 18T4.    (18  Stats.,  p.  19T0     See  Nos.  33,  53. 


No.  122.— An  Act  authorizing  the  Secretary  of  War  to  relinquish  and  turn 
over  to  the  Interior  Department  parts  of  certain  reservations  in  the  Terri- 
tory of  Arizona  as  may  be  no  longer  required  for  military  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary 
of  War  be,  and  he  is  hereby,  authorized  to  relinquish  and  turn  over  to 
the  Department  of  the  Interior,  for  restoration  to  the  public  domain, 
such  parts  of  what  are  known  as  the  Fort  Yuma,  Fort  Whipple,  and 
Camp  Date  Creek  reservations,  in  the  Territory  of  Arizona,  as  may  in 
the  opinion  of  the  Secretary  of  War,  be  no  longer  required  for  military 
purposes:  Provided,  That  the  Secretary  of  the  Interior  shall  expose  the 
same  at  public  offering  for  sale  to  the  highest  bidder  in  the  legal  sub- 
division not  greater  than  one  quarter  section  when  the  same  can  be 
made,  and  not  below  the  minimum  price  provided  by  law.  And  any 
land  left  unsold  at  such  offering  to  be  held  thereafter  for  disposal  as 
other  public  lands.  Notice  of  such  public  sale  shall  be  published  for 
sixty  days  in  two  newspapers  each,  one  published  in  the  capital  of  the 
Territory,  and  the  other  circulating  nearest  the  place  of  sale :  Provided 
further,  That  bona  fide  settlers,  upon  any  part  of  said  lands  prior  to  the 
declaration  of  the  reservation  lines,  shall  have  aright  to  acquire  title 
to  the  lands  so  occupied  by  them  at  said  time,  not  exceeding  one  hun- 
dred and  sixty  acres  each,  under  the  land-laws  of  the  United  States. 

Approved,  June  22,  1874.     (18  Stats.,  p.  201.) 


No.  123. — An  Act  to  appropriate  lands  for  the  support  of  schools  in  certain 

fractional  townships  in  the  State  of  Missouri. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  for  all  fractional 
townships  in  the  State  of  Missouri,  which  are  entitled  to  public  lands 
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for  the  support  of  schools,  aceordiDg  to  the  provisions  of  the  act  of  Con- 
gress approved  May  twentieth,  eighteen  hundred  and  twenty-six,  enti- 
tled "An  act  to  appropriate  lands  for  the  support  of  schools  in  certain 
townships  and  fractional  townships  not  before  provided  for,"  and  for 
which  no  selections  have  heretofore  been  made,  there  shall  be  reserved 
and  appropriated  out  of  the  public  lands,  for  each  of  said  fractional 
townships,  the  amount  of  land  to  which  they  were  respectively  entitled 
according  to  the  provisions  of  said  act. 

Sec.  2.  That  the  lands  to  which  said  fractional  townships  are  entitled 
as  aforesaid  shall  be  selected  by  the  Commissioner  of  the  General  Land- 
Office  out  of  any  unappropriated  public  land  within  the  State  of  Mis- 
souri subject  to  sale  or  location  at  one  dollar  and  twenty-five  cents  an 
acre;  Provided,  That  said  Commissioner,  in  making  such  selection, 
shall  select  such  land  as  shall  be  designated  to  him  for  that  purpose  by 
the  county  courts  of  the  counties  in  which  such  fractional  townships 
are  situated ;  and,  when  so  selected,  said  lands  shall  be  held  by  the 
same  tenure,  and  upon  the  same  terms,  for  the  support  of  schools  in 
such  fractional  townships,  as  sections  numbered  sixteen  are,  or  may  be, 
held  in  the  State  of  Missouri. 

Approved,  June  22, 1874.    (18  Stots.,  p.  202.)    See  Title  V.,  No.  467. 


No.  124. — An  Act  to  extend  the  Act  of  March  third,  eighteen  hundred  and 
seventy-three,  entitled  **Anact  for  the  extension  of  time  to  the  Saint  Paul 
and  Pacific  Railroad  Company  for  the  completion  of  its  roads. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentativea  of  the 
United  Staimt  of  America  in  Congress  assembled,  That  the  provisions 
of  the  act  of  Congress  approved  March  third,  eighteen  hundred  and 
seventy-three,  entitled  "An  act  for  the  extension  of  time  to  the  Saint 
Paul  and  Pacific  Railroad  Company  for  the  completion  of  its  roads," 
be,  and  the  same  are  hereby  revived  and  extended  until  the  third  day 
of  March,  A.  D.,  eighteen  hundred  and  seventy-six,  and  no  longer  upon 
the  following  conditions  :  That  all  rights  of  actual  settlers  and  their 
grantees  who  have  heretofore  in  good  faith  entered  upon  and  actually 
resided  on  ^ny  of  said  lands  prior  to  the  passage  of  this  act,  or  who 
otherwise  have  legal  rights  in  any  of  such  lands  shall  be  saved  and  se- 
cured to  such  settlers  or  such  other  persons  in  all  respects  the  same  as 
if  said  lands  had  never  been  granted  to  aid  in  the  construction  of  the 
said  lines  of  railroad. 

Seo.  2.  That  the  company  taking  the  benefit  of  this  act  shall  before 
acquiring  anj'^  rights  under  it,  by  a  certificate  made  and  signed  by  the 
president  and  a  majority  at  least  of  the  directors,  and  sealed  with  the 
corporate  seal,  accept  the  conditions  contained  in  this  act,  and  file  such 
acceptance,  in  the  Department  of  the  Interior  for  record  and  preserva- 
tion. 

Approved,  June  22,  1874.     (18  Stats,  p..  203.)     See  Nos.  40,  217. 


No.  125. — An  Act  providing  for  the  sale  of  the  Kansas  Indian  lands  in  Kan- 
sas to  actual  settlers,  and  for  the  disposition  of  the  proceeds  of  the  sale. 

Whereas,  The  Secretary  of  the  Interior,  in  pursuance  of  an  act  ap- 
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proved  May  eighth,  eighteen  hundred  and  seventy-two  has  caused  to 
be  appraised  the  lands  heretofore  owned  by  the  Kansas  tribe  of  Indi- 
ans, in  the  State  of  Kansas,  which  by  the  terms  of  the  treaty  made 
by  the  United  States  and  said  Indians,  and  proclaimed  November 
seventeenth,  eighteen  hundred  and  sixty,  were  to  be  sold  for  the 
benefit  of  said  Indians ;  which  appraisement  also  includes  all  im- 
provements on  the  same,  and  the  value  of  said  improvements  distin- 
guishing between  improvements  made  by  members  of  said  Indian 
tribe,  the  United  States,  and  white  settlers ;  and  whereas  the  ap- 
praisement thus  made  was  so  high  that  neither  settlers  nor  purcha- 
chasers  were  able  to  pay  the  same,  and  the  said  land  has  remained 
unsold  from  the  passage  of  the  act,  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  each  bona  fide 
settler  on  any  of  the  trust-lands  embraced  in  said  act,  heretofore  re- 
ported as  such  by  the  commissioners  appointed  to  make  said  appraise- 
ment, and  the  rejected  claimants  as  bona  fide  settlers,  who  were  re- 
commended as  such  by  Andrew  C.  Williams,  acting  under  instructions 
to  Superintendent  Hoag,  from  the  Indian  Office,  dated  October  twenty- 
fourth,  eighteen  hundred  and  seventy-two,  be  permitted  to  make  pay- 
ment of  the  appraised  value  of  their  lands  to  the  local  land  office  at  To- 
peka,  Kansas,  under  such  rules  as  the  Commissioner  of  the  General 
Land-Office  may  adopt,  in  six  equal  annual  instalments ;  the  first  instal- 
ment payable  on  the  first  of  January,  eighteen  hundred  and  seventy-five, 
and  the  remaining  instalments  payable  annually  from  that  time,  and 
drawing  interest  at  six  per  centum  per  Minum  until  paid :  Provided,  That 
where  there  is  timber  on  any  of  the  lands  to  be  sold  under  the  provis- 
ions of  this  act,  the  Secretary  of  the  Interior  shall  require  the  purcha- 
ser to  enter  into  bond,  with  approved  security,  that  he  shall  commit  no 
waste  on  the  timber,  or  otherwise,  on  said  land  until  the  last  payment 
is  made,  and  give  his  notes  to  secure  the  purchase  money  thereof  on 
the  terms  aforesaid. 

Seo.  2.  That  all  the  remainder  of  the  trust-lands  and  of  the.  undis- 
posed portion  of  the  diminished  reserve  shall  be  subject  to  entry  at  the 
local  land  office  at  Topeka,  Kansas,  in  tracts  not  exceeding  one  hun- 
dred and  sixty  acres,  unless  a  legal  subdivision  of  a  section  shall  be 
fractional  and  found  to  contain  a  greater  number  of  acres,  by  actual 
settlers,  under  such  rules  and  regulations  as  the  Commissioner  of  the 
General  Land-Office  may  prescribe.  And  the  parties  making  such  en- 
tries shall  be  required  to  make  payment  of  the  appraised  value  of  the 
land  entered  and  occupied  by  each,  in  the  following  manner:  One-fourth 
at  the  time  that  the  entry  is  made,  and  the  remainder  in  three  equal  an- 
nual payments,  drawing  interest  at  six  per  centum  per  annum,  which 
payments  shall  be  secured  by  notes  payable  to  the  United  States,  and 
the  Secretary  of  the  Interior,  shall  withhold  title  until  the  last  payment 
is  made ;  and  the  Secretary  of  the  Interior,  where  there  is  timber  on  the 
lands,  shall,  in  addition,  compel  the  purchaser  to  enter  bond,  with  ap- 
proved security,  to  commit  no  waste  by  the  destruction  of  timber,  or 
otherwise,  on  the  premises,  until  final  payment  has  been  made ;  and  the 
Secretary  of  the  Interior  shall  cause  patents  in  fee  simple  to  be  issued 
to  all  parties  who  shall  complete  purchases  under  the  provisions  of  this 
act :  Provided,  That  if  any  person  or  persons  applying  to  purchase  land 
under  the  provisions  of  this  act  shall  fail  to  make  payment,  or  to  per- 
form any  other  conditions  required  by  the  provisions  of  this  act,  or  by 
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rules  and  regulations  that  may  be  prescribed  in  the  execution  hereof, 
within  ninety  days  after  such  payment  shall  become  due,  or  perform- 
ance be  required  by  the  terms  hereof,  or  by  the  rules  and  regulations 
which  may  be  prescribed  in  execution  hereof,  such  person  or  persons 
shall  forfeit  all  rights  under  the  provisions  of  this  act,  and  all  claim  or 
right  to  reimbursement  or  compensation  for  previous  action  or  payment 
by  said  person  or  persons  under  the  provisions  hereof;  and  the  land 
proposed  to  be  purchased  by  such  person  or  persons  shall  again  be  sub- 
ject to  sale,  as  though  no  action  had  been  had  in  regard  to  the  same: 
And  provided,  That  all  of  the  lands  not  taken  within  twelve  months  af- 
ter the  passage  of  this  act  may  be  sold  in  amounts  not  to  exceed  one 
hundred  and  sixty  acres  to  any  one  person,  at  the  appraised  price  in  the 
land  district  in  which  they  are  situated. 

Sec.  3.  That  in  preparing  or  giving  their  testimony,  all  settlers  or 
purchasers  of  land  under  the  provisions  of  this  act  may  have  such  tes- 
timony taken,  after  due  and  legal  notice  to  the  opposing  party  in  inter- 
est, before  any  notary  public  or  person  qualified  to  administer  an  oath, 
and  may  forward  such  testimony  with  their  application  to  the  land 
offices  or  parties  authorized  to  dispose  of  said  lands,  which  testimony 
shall  be  received  as  if  taken  before  the  officers  of  such  land  office. 

Sbo.  4.  That  the  net  proceeds  arising  from  such  sales,  after  defraying 
the  expenses  of  appraisement  and  sale,  which  have  heretofore  or  may 
hereafter  be  incurred,  and  also  the  outstanding  indebtedness,  principal 
and  interest,  of  said  Kansas  tribe  of  Indians,  which  has  heretofore  been 
incurred  under  treaty  stipulations,  shall  belong  to  said  tribe  in  common, 
and  the  residue  not  so  required  shall  be  placed  to  their  credit  on  the 
books  of  the  Treasury,  and  bear  interest  at  the  rate  of  five  per  centum 
per  annum,  and  be  held  as  a  fund  for  their  civilization,  the  interest  of 
which  and  the  principal,  when  deemed  necessary  by  the  President  of 
the  United  States,  may  be  used  for  such  purpose. 

.  Approved,  June  23,  ISIi.  (18  Stats.,  p.  272.)  Title  X.,  Nos.  667, 668. 


No.  126.— An  Act  to  further  provide  foi  the  sale  of  certain  Indian  lands  in 

Kansas. 

Be  it  enacted  by  the  SencUe  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  those  persons 
who  by  the  provisions  of  the  second  section  of  the  act  entitled  **An  act 
to  abolish  the  tribal  relations  of  the  Miami  Indians,  and  for  other  pur- 
poses," approved  March  third,  eighteen  hundred  and  seventy-three,  are 
entitled  to  purchase,  for  cash,  the  land  occupied  by  them  at  the  appraised 
value  thereof,  be  permitted  to  make  payment  for  said  lands  at  the  land 
office  at  Topeka,  Kansas,  under  such  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Interior,  in  three  equal  annual  instalments  ;  the 
first  instalment  to  be  payable  on  or  before  the  thirtieth  day  of  October, 
eighteen  hundred  and  seventy-four,  and  the  remaining  two  instalments 
annually  thereafter,  with  interest  at  the  rate  of  six  per  centum  per 
annum,  from  the  thirtieth  day  of  October,  eighteen  hundred  and 
seventy-four. 

Sec.  2.  That  those  persons  who,  by  the  provisions  of  the  act  entitled 
"An  act  to  provide  for  the  sale  of  certain  New  York  Indian  lands  in 
Kansas,"  approved  February  nineteenth,  eighteen  hundred  and  seventy- 
three,  are  entitled  to  enter  and  purchase,  for  cash,  the  lands  in  said  act 


JUNE  23, 1874.]  LAND  LAWS.  159 

set  forth,  be  permitted  to  make  payment  for  the  same  at  the  land  office 
at  Independence,  Kansas,  under  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  in  two  equal  instalments ;  the  first  instal- 
ment to  be  payable  on  or  before  the  thirtieth  day  of  September,  eighteen 
hundred  and  seventy-five,  and  the  remaining  instalment  within  one 
year  thereafter,  with  interest  at  the  rate  of  six  per  centum  per  annum 
from  said  thirtieth  day  of  September,  eighteen  hundred  and  seventy- 
five.  Providedj  however,  That  this  act  shall  only  apply  to  actual 
settlers  on  the  land  so  purchased. 

Approved,  June  23,  18T4.     (18  Stats.,  p.  273.)     See  No.  85. 


No.  127.— An  Act  granting  the  right  of  way  through  the  public  lands  to  the 

Arkansas  Valley  Railway  Company. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  right 
of  way  throngh  the  public  lands  be,  and  the  same  is  hereby,  granted  to 
the  Arkansas  Yalley  Railway  Company,  a  corporation  duly  created 
under  the  laws  of  the  Territory  of  Colorado,  its  successors  and  assigns, 
for  a  railroad  and  telegraph  line,  now  partially  completed  and  in  opera- 
tion, from  a  point  on  the  line  of  the  Kansas  Pacific  Railway  at  Kit 
Carson;  thence  southward  to  West  Las  Animas;  thence  westward 
along  or  near  the  Arkansas  River  to  Pueblo,  a  distance  of  about  one 
hundred  and  fifty  miles,  and  within  said  Territory  of  Colorado.  Said 
right  of  way  is  granted  to  said  railway  company  to  the  extent  of  one 
hundred  feet  in  width  on  each  side  of  said  railroad  where  it  may  pass 
throngh  the  public  domain  and  military  reservation  at  Fort  Lyon,  in- 
cluding grounds  for  station  buildings,  work-shops,  depots,  machine- 
shops,  switches,  side-tracks,  turn-tables,  cattle  yards,  and  water  stations, 
to  the  amount  not  exceeding  ten  acres,  not  mineral  lands,  for  each 
station,  and  for  not  more  than  one  station  in  every  ten  miles ;  together 
with  the  right  to  take,  from  the  public  lands  while  belonging  to  the 
United  States,  adjacent  to  said  right  of  way,  stone,  earth,  and  other 
material  necessary  for  the  construction,  maintenance,  and  repair  of  its 
railway  and  telegraph ;  Provided,  That  within  six  months  from  the 
passage  of  this  act  the  said  Arkansas  Yalley  Railway  Company  shall  file 
with  the  Secretary  of  the  Interior  a  map,  to  be  approved  by  him,  exhibi- 
ting the  line  of  the  railroad  of  said  company  as  the  same  has  been 
located :  And  provided  further,  That  the  right  of  way  across  the 
military  reservation  at  Fort  Lyon,  and  the  depot  grounds  thereon,  shall 
be  located  and  set  aside  under  the  direction  of  the  Secretary  of  War: 
Provided,  That  this  grant  of  the  right  of  way  shall  not  prevent  any 
railroad  company  from  crossing  said  Arkansas  Valley  Railway  Company 
at  grade. 

Approved,  June  23,  1814.    (18  Stats.,  p.  274.) 


No.  128. — An  Act  to  extend  the  time  for  completing  entries  of  Osage  Indian 

lands  in  Kansas. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  actual  set- 
tlers upon  the  Osage  Indian  trust  and  diminished  reserve  lands  in  the 
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State  of  Kansas  shall  be  allowed  one  year  from  the  passage  of  this  act 
in  which  to  make  proof  and  payment:  Provided,  That  all  purchasers 
who  avail  themselves  of  the  provisions  of  this  act  shall  pay  interest  on 
the  purchase  price  of  their  lauds  at  the  rate  of  five  per  centum  f^om  the 
date  when  payment  was  required  by  previous  laws  to  date  of  actual 
payment:  And  provided  further,  That  no  further  extension  of  payment 
shall  be  granted  than  that  provided  for  in  this  act,  and  that  all  occu- 
pants now  upon  said  Osage  lands  shall  file  their  application  to  purchase 
the  lands  occupied  by  them  within  three  months  after  the  passage  of 
this  act,  or  forfeit  all  right  or  claim  to  the  same. 

Approved,  June  23,  1874.    (18  Stats.,  p.  283.)     See  Title  X.,  Nos. 
555  to  562. 


No.  129. — An  Act  to  confirm  an  agreement  made  with  the  Shoshone  Indians 
(eastern  band)  for  the  purchase  of  the  south  part  of  their  reservation  in 
Wyoming  Territory. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  agreement  entered 
into  on  the  twenty-sixth  day  of  September,  in  the  year  of  our  Lord, 
eighteen  hundred  and  seventy-two,  between  Felix  R.  Brunot,  commis- 
sioner on  the  part  of  the  United  States,  and  the  chief,  head-men,  and 
men  of  the  eastern  band  of  Shoshone  Indians,  in  the  words  and  figures 
following,  be,  and  the  same  is  hereby,  confirmed,  satisfied,  and  approved 
by  the  Congress  and  President  of  the  United  States :  Provided,  That 
the  cattle  furnished  under  this  agreement  shall  be  good,  young  Ameri- 
can cattle,  suitable  for  breeding  purposes. 

Articles  of  a  convention  made  and  concluded  at  the  Shoshone  and 
Bannock  Indian  agency  in  Wyoming  Territory,  this  twenty-sixth  day 
of  September,  in  the  year  of  our  Lord,  eighteen  hundred  and  seventy- 
two,  by  and  between  Felix  R.  Brunot,  commissioner  on  the  part  of  the 
United  States,  and  the  chief,  head  men,  and  men  of  the  eastern  band  of 
Shoshone  Indians,  constituting  a  majority  of  all  the  adult  male  Indians 
of  said  band  on  tribe  of  Indians,  and  duly  authorized  to  act  in  the 
premises,  witnesseth : 

That  whereas  by  article  eleven  of  a  treaty  with  the  Shoshone  (east- 
ern band)  and  Bannock  tribes  of  Indians,  made  the  third  day  of  July, 
eighteen  hundred  and  sixty-eight,  at  Fort  Bridger,  Utah  Territory,  a 
reservation  was  set  apart  for  the  use  and  occupancy  of  said  tribes  of 
Indians  in  the  following  words:  ''  The  United  States  further  agrees  that 
the  following  district  of  country,  to  wit,  *  commencing  at  the  mouth  of 
Owl  Creek  and  running,  due  south,  to  the  crest  of  the  divide  between 
the  Sweetwater  and  the  Papo-Agie  Rivers ;  thence  along  the  crest  of 
said  divide  and  the  summit  of  Wind  River  Mountains  to  the  longitude 
of  North  Fork  of  Wind  River ;  thence  due  north,  to  mouth  of  said  North 
Fork,  and  up  its  channel  to  a  point  twenty  miles  above  its  mouth ; 
thence  in  a  straight  line  to  head  waters  of  Owl  Creek,  and,  along  middle 
of  channel  of  Owl  Creek,  to  place  of  beginning,'  shall  be,  and  the  same 
is,  set  apart  for  the  absolute  and  undisturbed  use  and  occupation  of  the 
Shoshone  Indians  herein  named :" 

And  whereas,  previous  to  and  since  the  date  of  said  treaty,  mines 
have  been  discovered,  and  citizens  of  the  United  States  have  made  im- 
provements within  the  limits  of  said  reservation,  and  it  is  deemed  ad- 
visable for  the  settlement  of  all  difficulty  between  the  parties,  arising 
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in  consequence  of  said  occupancy,  to  change  the  southern  limit  of  said 
reservation : 

I.  The  Shoshone  band  or  tribe  of  Indians  (eastern  band)  hereby  cede 
to  the  United  States  of  America  that  portion  of  their  reservation  in 
Wyoming  Territory  which  is  situated  south  of  a  line  beginning  at  a  point 
on  the  eastern  boundarv  of  the  Shoshone  and  Bannock  reservation,  due 
east  to  the  mouth  of  the  Little  Papo-Agie,  at  its  junction  with  the  Papo- 
Agie,  and  running  from  said  point  west  to  the  mouth  of  the  Little  Papo- 
Agie  ;  thence  up  the  Papo-Agie  to  the  North  Fork,  and  up  the  North 
Fork  to  the  mouth  of  the  canyon  ;  thence  west  to  the  western  boundary 
of  the  reservation. 

IL  The  United  States  agree  to  pay  to  the  Shoshone  feastern  band) 
or  tribe  the  sum  of  twenty-five  thousand  dollars ;  said  sum  to  be  ex- 
pended under  the  direction  of  the  President  for  the  benefit  and  use  of 
said  Indians  in  the  following  manner,  viz :  On  or  before  the  tenth  day 
of  August  of  each  year,  for  the  term  of  five  years  after  the  ratification 
of  this  agreement,  five  thousand  dollars  shall  be  expended  in  the  pur- 
chase of  stock  cattle,  and  said  cattle  delivered  to  the  Shoshones  on  their 
reservation.  Second.  The  salary  of  five  hundred  dollars  per  annum 
shall  be  paid  by  the  United  States  for  the  term  of  five  years  to  Wash- 
a-kie,  chief  of  the  Shoshones. 

III.  Within  the  term  of  six  months,  and  as  soon  as  practicable  after 
the  ratification  of  this  agreement,  the  United  States  shall  cause  the 
southern  line  of  the  Shoshone  reservation,  as  herein  designated,  to  be 
surveyed,  and  marked  at  suitable  points  on  the  ground,  and  until  said 
line  has  been  so  surveyed  and  marked,  the  United  States  binds  itself 
not  to  permit  the  intrusion  of  any  white  persons  upon  any  of  the  agri- 
cultural or  other  lands  within  the  limit  of  the  district  proposed  to  be 
ceded. 

IV.  This  convention  or  agreement  is  made  subject  to  the  approval  of 
the  President  and  the  ratification  or  rejection  of  the  Congress  of  the 
United  States. 

Approved^  Decernber  15,  18t4.     (18  Stats.,  p.  291.) 


No.  130. — An  Act  for  the  relief  of  certain  settlers  on  the  public  lands. 

Be  'it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  it  shall  be 
lawful  for  homestead  and  pre-emption  settlers  on  the  public  lands,  whose 
crops  were  destroyed  or  seriously  injured  by  grasshoppers  in  the  year 
eighteen  hundred  and  seventy-four  to  leave  and  be  absent  from  said  lands 
until  July  first,  eighteen  hundred  and  seventy-five,  under  such  regula- 
tions as  to  proof  of  the  same  as  the  Commissioner  of  the  General  Land- 
Office  may  prescribe ;  and  where  such  grasshoppers  shall  re-appear  in 
eighteen  hundred  and  seventy-five,  to  the  like  destruction  of  the  crops 
of  settlers,  the  right  to  leave  and  be  absent  as  aforesaid  shall  continue  to 
July  first,  eighteen  hundred  and  seventy-six. 

Sec.  2.  That  during  such  absence  no  adverse  rights  shall  attach  to 
said  lands  ;  such  settlers  being  allowed  to  resume  and  perfect  their  set- 
tlement as  though  no  such  absence  had  been  enjoyed  or  allowed. 

Sec.  3.  That  the  time  for  making  final  proof  and  payment  by  pre- 
emptors  whose  crops  have  been  destroyed  or  injured  as  aforesaid,  is 
11 
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hereby  extended  for  one  year  after  the  expiration  of  the  term  of  absence 
provided  for  in  the  first  section  of  this  act. 

Approved,  December  28,  1874.      (18  Stats.,  p.  294.)     See  No.  115 
and  Title  IL,  Nos.  310,  311,  312,  313. 


No.  131. — An  Act  explanatory  of  the  resolution  entitled  "A  resolution  for  the 
reliefof  settlers  upon  the  Absentee  Shawnee  lands  in  Kansas,"  approved 
April  seventh,  eighteen  hundred  and  sixty-nine. 

Whereas  several  tracts  of  land  ceded  to  the  Shawnee  Indians  by  the 
treaty  concluded  between  them  and  the  United  States  which  was 
proclaimed  November  second,  eighteen  hundred  and  fifly-four,  were  er- 
roneously set  apart  and  allotted  to  various  individuals  of  the  Shawnee 
tribe  of  Indians,  and  which  said  allotments  were  subsequently  can- 
celled, and  therefore  form  a  part  of  the  residuum  of  the  land  which  by 
the  treaty  aforesaid  was  to  be  set  apart  for  the  Absentee  Shawnees : 
Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  terms  of 
the  resolution  approved  seventh  April,  eighteen  hundred  and  sixty-nine, 
for  the  relief  of  the  settlers  upon  the  Absentee  Shawnee  lands  in  Kan- 
sas, should  be  extended  to  those  settlers  who  now  occupy  and  have  im- 
proved tracts  of  land  known  and  described  as  the  east  half  of  the  north- 
east quarter  and  the  southwest  quarter  of  the  northeast  quarter  of  sec- 
tion twenty-nine,  in  township  twelve,  of  range  twenty-three  east,  of  the 
sixth  principal  meridian ;  the  south  half  of  the  southwest  quarter  of 
section  five  ;  the  south  half  of  the  southwest  quarter,  the  north  half  of 
the  southwest  quarter,  and  the  northwest  quarter  of  section  eight,  in 
township  thirteen  of  range  twenty-two  east,  of  the  sixth  principal  meri- 
dian ;  all  located  in  the  State  of  Kansas,  within  the  boundaries  of  the 
tract  ceded  to  the  Shawnees  by  the  treaty  proclaimed  on  the  second 
November,  eighteen  hundred  and  fifty-four. 

[pproved,  January  11,  1875.     (18  Stats.,  p.  295.)     See  No.  1 


A'i 


No.  132. — An  act  to  grant  title  to  certain  lands  in  the  Territory  of  Arizona. 

Whereas,  certain  lands  in  Santa  Cruz  Yalley,  county  of  Pima,  and 
Territory  of  Arizona,  have  for  many  years  been  occupied  and  possessed 
by  persons  of  Mexican  birth,  who  became  citizens  of  the  United 
States  under  the  treaty  of  Guadalupe  Hidalgo  and  the  Gadsden 
treaty ;  and  whereas  the  said  persons  desire  to  secure  patents  for  said 
lands  in  the  small  and  irregular  tracts  in  which  they  were  originally 
taken  up  under  Mexican  authority,  and  have  been  held  and  cultivated 
to  the  present  time,  and  they  cannot  do  so  under  the  existing  land 
laws  of  the  United  States ;  Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  the  right 
and  title  of  the  United  States  to  the  land  embraced  in  sections  two, 
eleven,  and  fourteen,  and  the  east  half  of  sections  three,  ten,  and  fifteen 
of  township  fourteen  south,  range  thirteen  east,  Gila  and  Salt  River 
meridian,  in  the  county  of  Pima,  Territory  of  Arizona,  be,  and  the  same 
are  hereby,  relinquished  and  granted  to  the  person  or  persons  who  have 
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been  in  the  actual  bona-fide  occupancy  or  possession  of  said  land,  by 
themselves  or  their  ancestors  or  grantors  for  twenty  years  next  pre- 
ceding the  date  of  the  passage  of  this  act ;  and  it  shall  be  the  duty  of 
the  register  and  the  receiver  of  the  United  States  land-oflSce  for  the  dis- 
trict in  which  said  land  lies,  to  hear  and  determine,  subject  to  the  ap- 
proval of  the  Commissioner  of  the  General  Land-Oflice,  the  rights  of  the 
parties  claiming  under  this  act ;  and  for  that  purpose  the  said  register 
and  the  said  receiver  shall  have  power  to  summon  witnesses,  administer 
oaths,  and  take  testimony  relative  to  such  occupancy  or  possession : 
Prodded,  That  no  claim  as  aforesaid  shall  be  of  any  validity  under  this 
act  unless  it  shall  have  been  duly  filed  with  the  said  register  and  the 
said  receiver  within  one  year  after  the  passage  of  this  act :  And  pro- 
vided further^  That  this  grant  shall  not  extend  to  any  reservation  of 
the  United  States,  nor  prejudice  any  valid  adverse  right  or  claim,  if  such 
exist,  to  said  land,  or  any  part  thereof,  nor'  preclude  a  judicial  exami- 
nation and  adjustment  thereof. 

Seo.  2.  That  whenever  it  shall  have  been  determined  by  the  said  reg- 
ister and  the  said  receiver,  or  on  appeal  by  the  Commissioner  of  the 
General  Land-Office  or  Secretary  of  the  Interior  that  any  tract  has 
been  occupied  as  aforesaid,  it  shall  be  the  duty  of  the  Surveyor-General 
for  said  Territory  to  cause  the  said  claims  to  be  surveyed  in  accordance 
with  the  lines  of  such  occupancy,  and  to  furnish  approved  plats  of  the 
same,  upon  the  receipt  and.  approval  of  which  said  plats,  and  the  field- 
notes  thereof  by  the  Commissioner  of  the  General  Land-Office,  patents 
shall  issue  as  in  other  cases. 

Sec.  3.  That  any  part  or  parts  of  said  designated  lands  that  are  not 
shown,  to  the  satisfaction  of  the  Commissioner  of  the  General  Land- 
Office,  to  have  been  so  occupied  for  twenty  years,  shall  be  held  by  him  as 
open  to  settlement  under  the  provisions  of  the  pre-emption  or  home- 
stead laws  of  the  United  States,  and  patents  may  be  issued  therefor 
for  any  number  of  acres  not  exceeding  one  hundred  and  sixty  that  par- 
ties complying  with  said  legal  provisions  may  desire  to  hold :  Provided^ 
That  all  existing  occupants  who  have  settled  on  said  lands  within  a 
period  of  less  than  twenty  years  shall  have  the  prior  right  to  acquire  the 
same  under  the  homestead  laws  of  the  United  States. 

Approved,  February  5,  1875.     (18  Stats.,  p.  305.) 


No.  133. — An  Act  granting  the  right  of  way  and  depot-grounds  to  the 
Oregon  Central  Pacific  Railway  Company  through  the  public  lands  of  the 
United  States,  from  Winiiemucca,  in  the  State  of  Nevaaa,  to  theColuhibia 
Riyer,  via  Portland,  in  the  State  of  Oregon. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  for  the  purpose 
of  aiding  in  the  construction  of  a  railway  and  telegraph  line  from  a  point 
at  or  near  Winnemucca,  on  the  Central  Pacific  Railroad,  in  the  State  of 
Nevada;  thence  northwesterly  to  and  across  Goose  Lake  Yalley,  and 
by  way  of  Sprague  River  Valley,  to  the  waters  of  the  Middle  Fork  of 
the  Willamette  River,  in  the  Cascade  Mountains ;  thence  down  said 
river,  on  the  north  side,  to  Springfield ;  thence  crossing  to  and  continu- 
ing upon  the  west  side  of  said  river  to  the  waters  of  the  Columbia  River, 
via  Portland,  Oregon,  there  is  hereby  granted  to  the  Oregon  Central 
Pacific  Railway  Company,  organized  under  and  by  virtue  of  the  laws  of 
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the  State  of  Oregon,  on  the  sixteenth  day  of  September,  eighteen  hun- 
dred and  seventy-four,  and  to  their  successors  and  assigns,  a  strip  of 
land,  one  hundred  feet  wide,  on  each  side  of  the  central  line  of  said  road, 
through  the  public  lands,  and  the  necessary  lands  for  depots,  stations, 
side-tracks,  and  other  needful  uses  in  operating  said  road  and  telegraph , 
not  exceeding  twenty  acres  at  any  one  place:  Provided^  That  the  loca- 
tions for  depots,  stations,  and  side-tracks  shall  not  exceed  for  the  whole 
line  of  said  road  more  than  one  location  of  twenty  acres  for  every  ten- 
miles  of  the  same,  and  when  made  upon  surveyed  lands  shall  conform  to 
the  Government  surveys  thereof:  And  provided  further ,  That  the  State 
or  States,  within  the  limits  of  which  said  road  or  any  part  thereof  shall 
be  hereafter  situated,  shall  have  the  power  to  regulate  and  limit  the  cost 
of  transportation  of  persons  or  freight  over  the  same. 

Sec.  2.  That  said  company  shall,  within  six  months  after  the  loca* 
tion  of  any  section  of  twenty  miles  or  more  of  their  said  road,  if  the 
same  be  upon  surveyed  lands,  and  if  upon  unsurveyed  lands,  then  with- 
in six  months  after  the  survey  thereof  by  the  United  States,  file  a  plat 
of  such  located  section,  together  with  proof  thereof,  with  the  register 
of  the  land  office  for  the  district  wherein  said  located  section  may  be 
situated,  and  upon  approval  thereof  the  same  shall  be  noted  upon  the 
township-plats  in  said  office ;  and  thereafter  all  lands  over  which  the 
line  of  said  road  shall  pass  shall  be  sold,  located,  or  disposed  of  by  the 
United  States,  subject  to  such  right  of  way  so  located  as  aforesaid : 
Provided,  That  the  line  of  said  road  shall  -be  completed  within  ten 
years  thereafter:  Provided  further ,  That  this  act  shall  not  take  effect 
on  any  lands  to  which  any  bona  fide  pre-emption  or  homestead  claim  has 
attached  before  the  definite  location  of  the  line  of  road,  and  the  notice 
of  the  same  has  been  given  to  the  land-office  in  the  district  where  the 
same  is  located. 

Sec.  8.  That  the  rights  herein  granted  shall  not  preclude  the  con- 
struction of  other  railroads  or  telegraph-lines  through  any  canyon,  de- 
file»  or  pass  on  the  route  of  said  road,  or  the  crossing  of  the  same  at 
grade  by  other  railroads. 

Seo.  4.  That  said  company  shall  locate  its  road  within  three  years 
from  the  passage  of  this  act,  and  complete  the  said  railroad  within  ten 
years  from  -the  same  date,  failing  in  which,  this  act  shall  be  null  and 
void. 

Sec.  5.  That  Congress  hereby  reserves  the  right  to  alter,  amend,  or 
repeal  this  act  any  time  that  the  public  interest  may  require  it. 

Approved,  February  5,  1875.     (18  Stats.,  p.  306.) 


No.  134. — An  Act  to  amend  section  two  thousand  three  hundred  and  twenty- 
lour  of  the  revised  statutes,  relating  to  the  developuieiit  of  the  mining 
resources  of  the  United  Stales. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congj'ess  assembled,  That  section  two 
thousand  three  hundred  and  twenty-four  of  the  Revised  Statutes,  be, 
and  the  same  is  hereby,  amended  so  that  where  a  person  or  company 
has  or  may  run  a  tunnel  for  the  purposes  of  developing  a  lode  or  lodes, 
owned  by  said  person  or  company,  the  money  so  expended  in  said  tun- 
nel shall  be  taken  and  considered  as  expended  on  said  lode  or  lodes, 
whether  located  prior  to  or  since  the  passage  of  said  act;  and  such  per- 
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son  or  company  shall  not  be  required  to  perform  work  on  the  surface  of 
said  lode  or  lodes  in  order  to  hold  the  same  as  required  by  said  act. 

Approved,  February  11,  1875.     (18  Stats.,  p.  315.)     See   Copp's 
Mining  Laws. 


No.  135. — An  Act  for  the  relief  of  actual  settlers  on  lands  claimed  to  be 
swamp  and  overflowed  lands  in  the  State  of  Missouri. 

Be  it  enacted  hj  the  Senate  and  House  of  Representati\:es  of  the 
United  States  of  America  in  Congress  assembled,  That  in  all  cases  in 
the  State  of  Missouri  where  lands  have  heretofore  been  selected  and 
claimed  as  swamp  and  overflowed  lands  by  said  State,  and  the  vari- 
ous counties  therein,  by  virtue  of  any  act  of  Congress,  and  said  lands 
have  been  withheld  from  market  in  consequence  thereof  by  the  General 
Government,  and  the  said  State  and  counties  have  sold  said  lauds  to 
actual  settlers,  and  said  settlers  have  improved  the  same  to  the  value 
of  one  hundred  dollars;  said  settlers,  their  heirs,  assigns,  and  legal  re- 
presentatives, who  have  continued  to  reside  thereon,  shall  have  priority 
of  right  to  pre  empt  or  homestead  all  such  lands  as  may  be  rejected  by 
the  United  tftates  as  not  being  in  fact  swamp  and  overflowed  lands  ;  and 
it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  make  such  rules 
and  regulations  as  may  be  necessary  to  carry  into  effect  the  provisions 
of  this  act:  Provided,  That  nothing  herein  contained  shall  prejudice 
the  rights  of  any  person  who  may  have  made  actual  settlement  upon 
such  lands  under  the  pre-emption  or  homestead  laws  prior  to  the  passage 
of  this  act. 

Approved,  February  23,  1875.  (18  Stats.,  p.  834.)  See  Title  Y., 
No.  464. 


No.  136. — An  Act  making  appropriations  to  supply  deficiejicies  in  the  appro- 
priations for  fiscal  year  ending  June  thirtietli,  eighteen  hundred  tnd 

seventy-tive,  and  prior  years,  and  for  other  purposes. 

«  *  *      '     *  *  *  *  *  *  * 

Sec.  15.  That  any  Indian  born  in  the  United  States,  who  is  the  head 
of  a  family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and  who 
has  abandoned,  or  may  hereafter  abandon,  his  tribal  relations,  shall,  on 
making  satisfactory  proof  of  such  abandonment,  under  rules  to  be  pre- 
scribed by  the  Secretary  of  the  Interior,  be  entitled  to  the  benefits  of 
the  act  entitled  **  An  act  to  secure  homesteads  to  actual  settlers  on  the 
public  domain,"  approved  May  twentieth,  eighteen  hundred  and  sixty- 
two,  and  the  acts  amendatory  thereof,  except  that  the  provisions  of 
the  eighth  section  of  the  said  act  shall  not  be  held  to  apply  to  entries 
made  under  this  act :  Provided,  however,  That  the  title  to  lands  acquired 
by  any  Indian  by  virtue  hereof  shall  not  be  subject  to  alienation  or 
incumbrance,  either  by  voluntary  conveyance  or  the  judgment,  decree, 
or  order  of  any  court,  and  shall  be  and  remain  inalienable  for  a  period  of 
five  years  from  the  date  of  the  patent  issued  therefor  :  Provided,  That 
any  such  Indian  shall  be  entitled  to  his  distributive  share  of  all  annuities, 
tribal  funds,  lands,  and  other  property,  the  same  as  though  he  had 
maintained  his  tribal  relations ;  and  any  transfer,  alienation,  or  incum- 
brance of  any  interest  he  may  hold  or  claim  by  reason  of  his  former 
tribal  relations  shall  be  void. 

Sec.  16.  That  in  all  cases  in  which  Indians  have  heretofore  entered 
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public  lands  under  the  homestead! a w^,  and  have  proceeded  in  accord- 
ance with  the  regulations  prescribed  by  the  Commissioner  of  the  Gen- 
eral Land-OflSce,  or  in  which  they  may  hereafter  be  allowed  to  so  enter 
under  said  regulations  prior  to  the  promulgation  of  regulations  to  l^e 
established  by  the  Secretary  of  the  Interior  under  the  fifteenth  section 
of  this  act,  and  in  which  the  conditions  prescribed  by  law  have  been  or 
may  be  complied  with,  the  entries  so  allowed  are  hereby  confirmed,  and 
patents  shall  be  issued  thereon ;  subject,  however,  to  the  restrictions 
and  limitations  contained  in  the  fifteenth  section  of  this  act  in  regard 
to  alienation  and  incumbrance. 

Approved,  March  3,   1875.      (18  Stats.,  p.  402.)      See  Title  IL, 
No.  343. 


No.  137. — An  act  to  enable  the  people  of  Colorado  to  form  a  constitution 
and  State  government,  and  for  the  admission  of  the  said  State  into  the 
Union  on  an  equal  footing  with  the  original  States . 

Seo,  t.  That  sections  numbered  sixteen  and  thirty-six  in  every  town- 
ship, and  where  such  sections  have  been  sold  or  otherwise  disposed  of 
by  any  act  of  Congress,  other  lands,  equivalent  thereto,  in  legal  subdi- 
visions of  not  more  than  one  quarter-section,  and  as  contiguous  as  may 
be,  are  hereby  granted  to  said  State  for  the,  support  of  common  schools. 

Seo.  8.  That,  provided  the  State  of  Colorado  shall  be  admitted  into 
the  Union  in  accordance  with  the  foregoing  provisions  of  this  act,  fifty 
entire  sections  of  the  unappropriated  public  lands  within  said  State,  to 
be  selected  and  located  by  direction  of  the  legislature  thereof,  and  with 
the  approval  of  the  President,  on  or  before  the  first  day  of  January, 
eighteen  hundred  and  seventy- eight,  shall  be,  and  are  hereby,  granted, 
in  legal  subdivisions  of  not  less  than  one  quarter-section,  to  said  State 
for  the  purpose  of  erecting  public  buildings  at  the  capital  of  said  State 
foi"  legislative  and  judicial  purposes,  in  such  manner  as  the  legislature 
shall  prescribe. 

Sec.  9.  That  fifty  other  entire  sections  of  land  as  aforesaid,  to  be 
selected  and  located  and  with  the  approval  as  aforesaid,  in  legal  subdi- 
visions as  aforesaid,  shall  be,  and  they  are  hereby,  gi*anted  to  said 
State  for  the  purpose  of  erecting  a  suitable  building  for  a  penitentiary 
or  State  prison  in  the  manner  aforesaid. 

Sec.  10.  That  seventy-two  other  sections  of  land  shall  be  set  apart 
and  reserved  for  the  use  and  support  of  a  State  university,  to  be  selected 
and  approved  in  manner  as  aforesaid,  and  to  be  appropriated  and  ap- 
plied as  the  legislature  of  said  State  may  prescribe  for  the  purpose 
named  and  for  no  other  purpose. 

Sec.  11.  That  all  salt-springs  within  said  State,  not  exceeding  twelve 
in  number,  with  six  sections  of  land  adjoining,  and  as  contiguous  as 
may  be  to  each,  shall  be  granted  to  said  State  for  its  use,  the  said  land 
to  be  selected  by  the  governor  of  said  State  within  two  years  after  the 
admission  of  the  State,  and  when  so  selected  to  be  used  and  disposed 
of  on  such  terms,  conditions,  and  regulations  as  the  legislature  shall 
direct :  Provided^  That  no  salt-spring  or  lands  the  right  whereof  is  now 
vested  in  any  individual  or  individuals,  or  which  hereafter  shall  be  con- 
firmed or  acyudged  to  any  individual  or  individuals,  shall  by  this  act 
be  granted  to  said  State. 
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Sec.  12.  That  five  per  centum  of  the  proceeds  of  the  sales  of  a<yricul- 
tural  public  lands  lying  within  said  State  which  shall  be  sold  by  the 
United  States  subsequent  to  the  admission  of  said  State  into  the  Union, 
after  deducting  all  the  expenses  incident  to  the  same,  shall  be  paid  to 
the  said  State  for  the  purpose  of  making  such  internal  improvements 
within  said  State  as  the  legislature  thereof  may  direct:  Provided,  That 
this  section  shall  not  apply  to  any  lands  disposed  of  under  the  home- 
stead laws  of  the  United  States,  or  to  any  lands  now  or  hereafter  re- 
served for  public  or  other  uses. 

Sec.  13.  That  any  balance  of  the  appropriations  for  the  legislative 
expenses  of  said  Territory  of  Colorado  remaining  unexpended  shall  be 
applied  to  and  used  for  defraying  the  expenses  of  said  convention,  and 
for  the  payment  of  the  members  thereof,  under  the  same  rules  and  regu- 
lations and  rates  as  are  now  provided  by  law  for  the  payment  of  the 
territorial  legislature. 

Sec.  14.  That  the  two  sections  of  land  in  each  township  herein 
granted  for  the  support  of  common  schools  shall  be  disposed  of  only  at 
public  sale  and  at  a  price  not  less  than  two  dollars  and  fifty  cents  per 
acre,  the  proceeds  to  constitute  a  permanent  school-fund,  the  interest 
of  which  to  be  expended  in  the  support  of  common  schools. 

Sec.  15.  That  all  mineral-lands  shall  be  excepted  from  the  operation 
and  grants  of  this  act. 

Approved,  March  3, 1875.     (18  Stats.,  p.  474.) 


No,  138. — An  Act  to  protect  ornamental  and  other  trees  on  Government 
reservations  and  on  lands  purchased  by  the  United  States,  and  for  other 
purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  if  any  person 
or  persons  shall  knowingly  and  unlawfully  cut,  or  shall  knowingly  aid, 
assist,  or  be  employed  in  unlawfully  cutting,  or  shall  wantonly  destroy 
or  injure,  or  procure  to  be  wantonly  destroyed  or  injured,  any  timber- 
tree  or  any  shade  or  ornamental  tree,  or  any  other  kind  of  tree,  standing, 
growing,  or  being  upon  any  lands  of  the  United  States,  which,  in  pur- 
suance of  law,  have  been  reserved,  or  which  have  been  purchased  by  the 
United  States  for  any  public  use,  every  such  person  or  persons  so 
offending,  on  conviction  thereof  before  any  circuit  or  district  court  of  the 
United  States,  shall,  for  every  such  offense,  pay  a  fine  not  exceeding  five 
hundred  dollars,  or  shall  be  imprisoned  not  exceeding  twelve  months. 

Sec.  2.  That  if  any  person  or  persons  shall  knowingly  and  unlawfully 
break  or  destroy  any  fence,  wall,  hedge,  or  gate  inclosing  any  lands  of 
the  United  States,  which  have,  in  pursuance  of  any  law,  been  reserved 
or  purchased  by  the  United  States  for  any  public  use,  every  such  per- 
son so  offending,  on  conviction,  shall,  for  every  such  offense,  pay  a  fine 
not  exceeding  two  hundred  dollars,  or  be  imprisoned  not  exceeding  six 
months. 

Sec.  3.  That  if  any  person  or  persons  shall  knowingly  and  unlawfully 
break,  open,  or  destroy  any  gate,  fence,  hedge,  or  wall  inclosing  any  lands 
of  the  United  States,  reserved  or  purchased  as  aforesaid,  and  shall  drive 
any  cattle,  horses,  or  hogs  upon  the  lands  aforesaid  for  the  purpose  of 
destroying  the  grass  or  trees  on  the  said  grounds,  or  where  they  may 
destroy  the  said  grass  or  trees,  or  if  any  such  person  or  persons  shall 


168  LAND  LAWS.  [mabch  3,  1875. 

knowingly  permit  his  or  their  cattle,  horses,  or  hogs  to  enter  through 
any  of  said  inclosures  upon  the  lands  of  the  United  States  aforesaid, 
where  the  said  cattle,  horses,  or  hogs  may  or  can  destroy  the  grass  or 
trees  or  other  property  of  the  United  States  on  the  said  land,  every  such 
person  or  persons  so  offending,  on  conviction,  shall  pay  a  fine  not  exceed- 
ing five  hundred  dollars,  or  be  imprisoned  not  exceeding  twelve  months : 
Provided,  That  nothing  in  this  act  shall  be  construed  to  apply  to  unsur- 
veyed  public  lands  and  to  public  Ituids  subject  to  pre-emption  and  home- 
stead laws,  or  to  public  lands  subject  to  an  act  to  promote  the  develop- 
ment of  the  mining  resources  of  the  United  States,  approved  May 
tenth,  eighteen  hundred  and  seventy-two. 

Approved,  March  3,  1815.     (18  Stats.,  p.  481.) 


No.  139. — An  Act  gniiitinp  to  railroads  the  right  of  way  through  the  public 
lands  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  right  of 
way  through  the  public  lands  of  the  United  States  is  hereby  granted  to 
any  railroad  company  duly  organized  under  the  laws  of  any  Ktate  or 
Territory,  except  the  District  of  Columbia,  or  by  the  Congress  of  the 
United  States,  which  shall  have  filed  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles  of  incorporation,  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  one  hundred  feet  on  each  side  of  the 
central  line  of  said  road ;  also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material,  earth,  stone,  and  timber  ne- 
cessary for  the  construction  of  said  railroad ;  also  ground  adjacent  to 
such  right  of  way  for  station-buildings,  depots,  machine  shops,  side- 
tracks, turn-outs,  and  water  stations,  not  to  exceed  in  amount  twenty 
acres  for  each  station,  to  the  extent  of  one  station  for  each  ten  miles  of 
its  road. 

Seo.  2.  That  any  railroad  company  whose  right  of  way,  or  whose 
track  or  road-bed  upon  such  right  of  way,  passes  through  any  canyon, 
pass,  or  defile,  shall  not  prevent  any  other  railroad  company  from  the 
use  and  occupancy  of  the  said  canyon,  pass  or  defile,  for  the  purposes  of 
its  road,  in  common  with  the  road  first  located,  or  the  crossing  of  other 
railroads  at  grade.  And  the  location  of  such  right  of  way  through  any 
canyon,  pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other 
public  highway  now  located  therein,  nor  prevent  the  location  through 
the  same  of  any  such  wagon  road  or  liighway  where  such  road  or  high- 
way may  be  necessary  for  the  public  accommodation ;  and  where  any 
change  in  the  location  of  such  wagon  road  is  necessary  to  permit  the 
passage  of  such  railroad  through  any  canyon,  pass,  or  defile,  said  rail- 
road company  shall,  before  entering  upon  the  ground  occupied  by  such 
wagon  road,  cause  the  same  to  be  reconstructed  at  its  own  expense  in 
the  most  favorable  location,  and  in  as  perfect  a  manner  as  the  original 
road  :  Provided,  That  such  expenses  shall  be  equitably  divided  between 
any  number  of  railroad  companies  occupying  and  using  the  same  can- 
yon, pass,  or  defile. 

Sec.  3.  That  the  legislature  of  the  proper  Territory  may  provide  for 
the  manner  in  which  private  lands  and  possessory  claims  on  the  public 
lands  of  the  United  States  may  be  condemned ;  and  where  such  pro- 
vision shall  not  have  been  made,  such  condemnation  may  be  made  in 
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accordance  with  section  three  of  the  act  entitled  ''An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri  River  to 
the  Pacific  Ocean,  and  to  secure  to  the  Qovernment  the  use  of  the  same 
for  postal,  military,  and  other  purposes,  approved  July  first,  eighteen 
hundred  and  sixty-:two,"  approved  July  second,  eighteen  hundred  and 
sixty-four. 

Sec.  4.  That  any  railroad  company  desiring  to  secure  the  benefits  of 
this  act,  shall,  within  twelve  months  after  the  location  of  any  section  of 
twenty  miles  of  its  road,  if  the  same  be  upon  surveyed  lands,  and,  if 
upon  unsurveyed  lands,  within  twelve  months  after  the  survey  thereof 
by  the  United  States,  file  with  the  register  of  the  land  office  for  the  dis- 
trict where  such  land  is  located  a  profile  of  its  road ;  and  upon  approval 
thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon 
the  plats  in  said  office;  and  thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way : 
Provided,  That  if  any  section  of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said  section,  the  rights  herein 
granted  shall  be  forfeited  as  to  any  such  uncompleted  section  of  said 
road. 

Seo.  5.  That  this  act  shall  not  apply  to  any  lauds  within  the  limits 
of  any  military,  park,  or  Indian  reservation,  or  other  lands  specially 
reserved  from  sale,  unless  such  right  of  way  shall  be  provided  for  by 
treaty-stipulation  or  by  act  of  Congress  heretofore  passed. 

Sec.  6.  That  Congress  hereby  reserves  the  right  at  any  time  to  alter, 
amend,  or  repeal  this  act,  or  any  part  thereof. 

Approved,  March  3, 18t5.  (18  Stats.,  p.  482.)  See  Title  IV.,  No.  406. 


No.  140. — An  act  to  provide  for  the  sale  of  desert  lands  in  Lassen  County, 

California. 

Be  it  enacted  by  the  Senatf.  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  it  shall  be  lawful  for 
any  citizen  of  the  United  States,  or  any  person  of  requisite  age  who 
mav  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declaration 
of  intention  to  become  such,  to  file  a  declaration  with  the  register  and  the 
receiver  of  the  proper  land  district  for  the  county  of  Lassen,  California, 
in  which  any  desert  land  is  situated,  that  he  intends  to  reclaim  a  tract 
of  desert  land  situated  in  said  county,  not  exceeding  one  section,  by 
conducting  water  upon  the  same,  so  as  to  reclaim  all  of  said  land  within 
the  period  of  two  years  thereafter ;  and  said  declaration  shall  be  under 
oath  and  shall  describe  particularly  said  section  of  land,  if  surveyed, 
and,  if  unsurveyed,  shall  describe  the  same  as  nearly  as  possible  with- 
out a  survey  ;  which  said  declaration  shall  be  supported  by  the  affida- 
vit of  at  least  two  credible  witnesses,  establishing  to  the  satisfaction 
of  the  register  or  receiver  the  fact  that  said  lands  are  of  the  character 
described  in  this  act.  And  at  any  time  within  the  period  of  two  years 
after  filing  said  declaration,  and  upon  making  satisfactory  proof  of  the 
reclamation  of  said  tract  of  land  in  the  manner  aforesaid,  before  the  reg- 
ister and  the  receiver  of  said  land  office,  such  person  shall  be  entitled  to 
enter  or  locate  the  reclaimed  section,  or  any  part  thereof,  in  the  same 
manner  as  in  cases  where  public  lands  of  the  United  States  are  subject 
to  entry,  at  a  price  not  exceeding  one  dollar  and  twenty  five  cents  per 
acre,  and  shall  receive  a  patent  therefor. 
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Seo.  2.  That  all  lands  within  said  county  of  Lassen,  exclusive  of  tim- 
ber lands  and  of  mineral  lands,  which  do  not  produce  grass,  or  which 
will  not,  without  such  reclamation,  produce  some  agricultural  crop, 
shall  be  deemed  desert  lands  within  the  meaning  of  this  act. 

Approved,  March  3,  1875.     (18  Stats.,  p.  497.)   See  Title  L,  No.  272. 


No.  141.— An  Act  granting  the  right  of  way  through  the  public  lands  to  con- 
struct and  maintain  a  railroad. 

Be  if  enacted  by  the  Senate  and  House  of  Eepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  right  of 
way  through  the  public  lands  is  hereby  granted  to  Daniel  P.  Holland, 
the  proprietor  of  the  JacksouFille,  Pensacola  and  Mobile  Railroad,  his 
associates,  successors  and  assigns,  for  the  construction  of  a  railroad  in 
the  States  of  Florida  and  Alabama  from  the  present  terminus  of  said 
railroad  on  the  Apalachicola  River,  in  the  State  of  Florida,  through  the 
the  States  of  Florida  and  Alabama,  to  the  city  of  Mobile.  Alabama;  and 
from  a  point  on  the  line  of  said  railroad  to  the  city  of  Pensacola ;  and 
from  a  point  opposite  the  corporate  limits  of  the  city  of  Jacksonville,  on 
the  Saint  John's  River,  to  the  city  of  Saint  Augustine,  Florida ;  and 
the  right,  power,  and  authority  are  hereby  granted  to  said  Daniel  P. 
Holland,  his  successors,  assi]|^s,  or  associates  to  take  from  the  public 
lands  adjacent  to  the  line  of  said  railway,  to  the  extent  of  one  hundred 
feet  in  width  on  each  side  of  the  central  line  of  said  road  where  it  may 
pass  through  the  public  lands,  material  for  the  construction  and  main- 
tenance thereof;  and  the  necessary  grounds  for  stations  and  depots,  or 
other  necessary  places,  such  as  turn-outs  and  water-stations,  are  hereby 
granted  to  said  Daniel  P.  Holland,  his  successors  or  assigns,  to  an 
amount  not  exceeding  twenty  acres  for  each  ten  miles  in  length  of  main 
line  of  railroad  where  it  may  pass  through  the  public  lands:  Provided, 
That  within  one  year  from  the  passage  of  this  act  the  said  Daniel  P. 
Holland,  proprietor  of  the  Jacksonville,  Pensacola  and  Mobile  Railroad, 
his  successors,  assigns,  or  associates,  shall  file  with  the  Secretary  of  the 
Interior  his  acceptance  of  this  act  and  the  map  of  the  routes  exhibiting 
the  line  of  the  road  and  the  right  to  take  material  shall  cease  upon  the 
completion  of  the  said  road. 

Seo.  2.  That  said  railroad  shall  be  a  post-route  and  a  military  road, 
and  Congress  at  any  time  may  fix  rates  of  tariff  for  troops,  materials  of 
war,  and  mails,  and  may  add  to,  alter,  or  amend  this  act. 

Sec  3.  That  all  acts  and  parts  of  acts  conflicting  with  this  act  be, 
and  they  are  hereby,  repealed. 

Seo.  4.  That  if  the  said  road  shall  not  be  completed  and  put  in  ope- 
ration within  five  years  after  the  passage  of  this  act  all  rights  herein 
granted  shall  cease  and  determine. 

Approved,  March  3,  1875.     (18  Stats.,  p.  509.)     See  No.  72. 


No.  142. — An  Act  authorizing  the  Wisconsin  Central  Railroad  Company  to 

straighten  the  line  of  their  road. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  consent 
aud  approval  of  Congress  are  hereby  given  to  the  Wisconsin  Central 
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Railroad  Compaaj  to  build  that  portion  of  their  road  which  lies  between 
Portage  City  and  Stevens  Point  on  the  line  adopted  by  the  act  of  the 
legislature  of  Wisconsin,  approved  February  tenth,  eighteen  hundred 
and  seventy-five,  instead  of  the  line  adopted  by  the  act  of  the  legislature 
of  Wisconsin.  April  ninth,  eighteen  hundred  and  sixty-six,  chartering  the 
Portage  and  Superior  Railroad  Company :  Provided^  That  no  portion 
of  the  lands  belonging  to  said  grant  situated  south  of  Stevens  Point, 
and  which' may  be  found  outside  of  the  ten-mile  limits,  measured  from 
the  modified  line  of  said  road,  shall  pass  to  said  company  under  its  grant, 
but  such  lands  shall  revert  to  the  United  States  and  become  part  of  the 
public  domain,  to  be  disposed  of  as  other  public  lands,  and  the  accept- 
ance of  the  provisions  of  this  act  by  said  company  shall  be  held  to  be 
a  relinquishment  of  the  same ;  And  provided  further,  That  this  act 
shall  not  be  construed  as  increasing  said  grant,  or  as  granting  to  said 
company  and  lands  whatever. 
Approved,  March  3,  1875.     (18  Stats.,  p.  511.) 


No.  143. — An  act  to  amend  the  act  entitled  "An  act  for  the  restoration  to 
homestead  entry  and  to  market  of  certain  lands  in  Michipfan,"  approved 
June  tenth,  eighteen  hundred  and  seventy-two,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  Avierica  in  Congress  assembled,  That  the  act  ap- 
proved June  tenth,  eighteen  hundred  and  seventy-two,  entitled  "An  act 
for  the  restoration  to  market  of  certain  lands  in  Michigan,"  be,  and 
hereby  is,  amended  so  as  to  authorize  the  Secretary  of  the  Interior  to 
cause  patents  to  be  issued  to  three  hundred  and  twenty  members  of  the 
Ottawa  and  Chippewa  Indians  of  Michigan,  for  the  selections  found  to 
have  been  made  by  them,  but  which  were  not,  prior  to  the  passage  of 
said  act,  regularly  reported  and  recognized  by  the  Secretary  of  the  In- 
terior and  Commissioner  of  Indian  Affairs ;  and  the  remainder  of  said 
lands  not  disposed  of,  and  not  valuable  mainly  for  pine  timber,  shall  be 
subject  to  entry  under  the  homestead  laws,  for  one  year  from  the  passage 
of  this  act ;  and  the  lands  remaining  thereafter  undisposed  of  shall  be 
offered  for  sale  at  a  price  not  less  than  two  dollars  and  fifty  cents  per 
acre. 

Seo.  2.  That  all  Indians  who  have  settled  upon  and  made  improve- 
ments on  section  ten,  in  township  forty- seven  north,  of  range  two  east, 
and  section  twenty-four,  in  township  forty-seven  north,  of  range  three 
west,  Michigan,  shall  be  permitted  to  enter  not  exceeding  eighty  acres 
each,  at  the  minimum  price  of  land,  upon  making  proof  of  such  settle- 
ment and  improvement  before  the  register  of  the  land-office  at  Marquette, 
Michigan ;  and  when  said  entries  shall  have  been  completed  in  accord- 
ance herewith,  the  remaining  lands  embraced  within  the  limits  of  said 
sections  shall  be  restored  to  market. 

Sec.  3.  That  all  actual,  permanent,  boua-flde  settlers  on  any  of  the 
lands  reserved  for  Indian  purposes  under  the  treaty  with  the  Ottawa 
and  Chippewa  Indians  of  Michigan  of  July  thirty-first,  eighteen  hun- 
dred and  fifty-five',  shall  be  entitled  to  enter  not  exceeding  one  hundred 
and  sixty  acres  of  land,  either  under  the  homestead  laws  or  to  pay  the 
minimum  price  of  land,  on  making  proof  of  his  or  her  settlement  and 
continued  residence  before  the  expiration  of  ninety  days  from  the  pass- 
age of  this  act:  Provided,  That  such  settlers  do  not  claim  any  of  the 
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lands  heretofore  pateDted  to  Indians,  or  in  conflict  with  the  selections 
found  to  have  been  made  bj  Indians  referred  to  in  the  first  section  of 
this  act,  and  shall  have  settled  upon  said  lands  prior  to  the  first  day  of 
January,  eighteen  hundred  and  seventy-four. 

Approved,  March  3,  1875.     (18  Stats.,  p.  516.)     See  Xo.  80  and 
Title  X.,  Nos.  564,  565. 


No.  144. — An  act  to  correct  a  clerical  error  in  the  act  granting  the  right  of 
way  through  the  public  lands  to  the  Denver  and  Rio  Grande  Railway 
Company,  approved  June  eighth,  eighteen  hundred  and  seventy-two. 

Whereas  in  the  third  session  of  the  Forty-second  Congress,  the  com- 
mittee of  conference  on  the  disagreeing  votes  of  the  two  houses  on 
the  amendments  to  the  bill  (S.  984)  granting  the  right  of  way  through 
the  public  lands  to  the  Denver  and  Rio  Grande  Railway  Company, 
submitted  as  part  of  their  report  the  recommendation  that  the  second 
proviso  in  the  amendment  of  the  House  of  Representatives  adding 
provisoes  to  the  end  of  the  bill  be  stricken  out  and  the  following 
words  be  inserted :  ^^And  provided  further ,  That  the  said  Denver 
and  Rio  Grande  Railway  Company  is  hereby  recognized  as  a  lawful 
corporation  from  the  date  of  its  incorporation  under  the  laws  of  Col- 
orado, and  all  the  powers,  privileges,  and  franchises  by  said  laws 
conferred  upon  said  company  are  hereby  expressly  ratified,  confirmed, 
and  legalized  as  existing  from  said  date  of  incorporation ;  but  beyond 
such  recognition,  ratification,  and  confirmation  of  and  to  said  com- 
pany, this  act  shall  not  be  construed  as  affirming  or  denying  the 
rights  of  Territories  to  pass  laws  for  the  incorporation  of  railway 
cotnpanies ;"  which  report  of  said  committee  of  conference  was  con- 
curred in  by  both  Houses ;  and 
Whereas  in  transcribing  the  bill,  the  said  second  proviso  in  the 
amendment  of  the  House  of  Representatives  was  not  stricken  out,  and 
the  above  quoted  words  were  not  inserted  and  do  not  appear  in  the 
law  upon  the  statute-books:  Therefore, 

Be  it  enacted  by  the  Senate  ojid  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  said  words 
above  quoted  shall  be  considered  and  taken  as  they  were  intended  to 
be,  and  they  are  hereby  made  a  part  of  said  act  approved  June  eighth, 
eighteen  hundred  and  seventy-two. 

Approved,  March  3,  1875     (18  Stats.,  p.  516.)     See  Xo.  75. 


No.  145.— ;-An  act  to  set  apart  a  certain  portion  of  the  island  of  IMaokinac  in 
the  Straits  of  Mackinac,  within  the  State  of  Michigan,  as  a  national  park. 

Be  it  enacted  by  the  Senate  and  House  of  Eepresentatices  of  the 
United  States  of  America  in  Congress  assembled,  That  so  much  of  the 
island  of  Mackinac,  lying  in  the  Straits  of  Mackinac,  within  the  county 
of  Mackinac,  in  the  State  of  Michigan,  as  is  now  held  by  the  United 
States  under  military  reservation  or  otherwise,  (excepting  the  Fort 
Mackinac  and  so  much  of  the  present  reservation  thereof  as  bounds  it 
to  the  south  of  the  village  of  Mackinac,  and  to  the  west,  north  and  east 
respectively  by  lines  drawn  north  and  south,  east  and  west,  at  a  dis- 
tance from  the  present  fort  flag-staff  of  four  hundred  yards,)  hereby  is 
reserved  and  withdrawn  from  settlement,  occupancy,  or  sale  under  the 
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laws  of  the  United  States,  and  dedicated  and  set  apart  as  a  national 
public  park,  or  grounds,  for  liealtb,  comfort,  and  pleasure,  for  the  benefit 
and  enjoyment  of  the  people ;  and  all  persons  who  shall  locate  or  settle 
upon  or  occupy  the  same,  or  any  part  thereof,  except  as  herein  provided, 
shall  be  considered  trespassers,  and  removed  therefrom. 

Beg.  2.  That  said  public  park  shall  be  under  the  exclusive  control  of 
the  Secretary  of  War,  whose  duty  it  shall  be  as  soon  as  practicable,  to 
make  and  publish  such  rules  and  regulations  as  he  may  deem  necessary 
or  proper  for  the  care  and  management  of  the  same.  Such  regulations 
shall  provide  for  the  preservation  from  injury  or  spoliation  of  all  timber, 
mineral  deposits,  natural  curiosities,  or  wonders  within  said  park,  and 
their  retention  in  their  natural  condition.  The  Secretary  may  in  his 
discretion,  grant  leases  for  building  purposes,  of  small  parcels  of  ground, 
at  such  places  in  said  park  as  shall  require  the  erection  of  buildings  for 
the  accommodation  of  visitors  for  terms  not  exceeding  ten  years ;  all  of 
the  proceeds  of  said  leases  and  all  other  revenues  derived  from  any 
source  connected  with  said  park,  to  be  expended,  under  his  direction,  in 
the  management  of  the  same  and  in  the  construction  of  roads  and  bridle 
paths  therein.  He  shall  provide  against  the  wanton  destruction  of 
game  or  fish  found  within  said  park  and  against  their  capture'or  de- 
struction for  any  purposes  of  use  or  profit.  He  also  shall  cause  all  per- 
sons trespassing  upon  the  same  after  the  passage  of  this  act  to  be 
removed  therefrom,  and  generally  shall  be  authorized  to  take  all  such 
measures  as  shall  be  necessary  or  proper  to  fully  carry  out  the  objects 
and  purposes  of  this  act. 

Sec.  3.  That  any  part  of  the  park  hereby  created  shall  at  all  times 
be  availably  for  military  purposes,  either  as  a  parade  or  drill  ground, 
in  time  of  peace,  or  for  complete  occupation  in  time  of  war,  or  when> 
ever  war  is  expected,  and  may  also  be  used  for  the  erection  of  any*pub- 
lic  buildings  or  works:  Provided,  That  no  person  shall  ever  claim  or 
receive  of  the  United  States  any  damage  on  account  of  any  future 
amendment  or  repeal  of  this  act,  or  the  taking  of  said  park,  or  any  part 
thereof,  for  public  purposes  or  use. 

Approved,  March  3,  1875.     (18  Stats.,  p.  517.) 


No,  146. — An  Act  for  the  relief  of  settlers  on  lauds  within  railroad  limits. 

£e  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  where  any 
actual  settler  who  shall  have  paid  for  any  lands  situate  within  the 
limits  of  any  grant  of  lands  by  Congress  to  aid  in  the  construction  of 
any  railroad,  the  price  of  such  lands  being  fixed  by  law  at  double  mini- 
mum rates,  and  such  railroad  lands  having  been  forfeited  to  the  United 
States  and  restored  to  the  public  domain  for  failure  to  build  such  rail- 
road, such  person  or  persons  shall  have  the  right  to  locate,  on  any  un- 
occupied lands,  an  amount  equal  to  their  original  entry,  without  further 
cost,  except  such  fees  as  are  now  provided  by  law  in  pre-emption  cases : 
Provided,  That  when  such  location  is  upon  double  minimum  lands,  one- 
half  the  amount  only  shall  be  taken. 

Approved,  March  3,  1875.     (18  Stats.,  p.  519.)     See  No.  120  and 
Title  III.,  Nos.  394,  422. 
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Decisions,  Opinions,  and  Instructions. 


TITLE  I-DISPOSAL  OF  THE  PUBLIC  LANDS. 


No.  265. 

CIRCULAR. 

Department  of  the  Interior, 
General  Land  Office, 

Washington,  D  C  ,  June  17,  1875. 

The  following  is  communicated  in  reference  to  the  manner  of  acquiring 
title  to  the  public  lands  under  different  laws  of  Congress : 

There  are  two  classes  of  public  lands,  the  one  class  at  $1.25  per 
acre,  which  is  designated  as  minimum,  and  the  other  at  $2.50  per  acre, 
or  dotiftZe  minimum. 

Title  may  be  acquired  by  purchase  at  public  sale,  or  by  ordinary 
"  private  entry,"  and  in  virtue  of  the  pre-emption,  homestead,  and  tim- 
ber-culture laws. 

BT  PURCHASE  AT  PUBLIC  BALE. 

1.  This  may  be  done  where  lands  are  **  offered"  at  public  auction  to 
the  highest  bidder,  either  pursuant  to  proclamation  by  the  President  or 
public  notice  given,  in  accordance  with  directions  from  the  General 
Land-Office. 

BY  **  PRIVATE  entry"  OR  LOCATION. 

2.  The  lands  liable  to  disposal  in  this  manner  are  those  which  were 
offered  at  public  sale,  but  were  not  then  sold,  and  which  have  not  since 
been  reserved  or  otherwise  withdrawn  from  market.  In  this  class  of 
offered  and  unreserved  public  lands,  the  following  steps  may  be  taken 
to  acquire  title : 

[No.  265  is  a  re-print  of  the  circular  of  August  30. 1872,  with  a  few  verbal 
changes  and  several  additions  consisting  of  the  leading  instructions  under 
the  soldiers'  and  sailors'  homestead  laws,  the  Indian  homestead  provisions 
and  the  timber-culture  act  of  March  13, 1874,  with  the  requisite  references  to 
the  Revised  Statutes. 

It  is  not  deemed  necessary  to  re-publish  the  circular  of  August  30, 1872,  as 
its  language  is  given  herein  with  foot-notes  where  important  changes  are 
made  by  this  circular.] 
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CASH  PUB0HASE8. 

3.  The  applicant  will  present  a  written  application  to  the  register 
for  the  district  in  which  the  land  desired  is  situated,  describing  the 
tract  he  wishes  to  purchase,  giving  its  area.  Thereupon  the  Register, 
if  the  tract  is  vacant,  will  so  certify  to  the  receiver,  stating  the  price, 
and  the  applicant  must  then  pay  the  amount  of  the  purchase  money. 

The  receiver  will  then  issue  his  receipt  for  the  money  paid,  in  dupli- 
cate, giving  to  the  purchaser  a  duplicate  receipt,  and  at  the  close  of  the 
month  the  register  and  receiver  will  make  returns  of  the  sale  to  the 
General  Land-Oflfice,  from  which,  when  the  proceedings  are  found 
regular,  a  patent  or  complete  title  will  be  issued;  and  on  surrender  of 
the  duplicate  receipt,  such  patent  will  be  delivered,  at  the  option  of  the 
patentee,  either  by  the  Commissioner  at  Washington  or  by  the  register 
at  the  district  land  office. 

LOOATIONS   WITH   WABRANTS. 

4.  Applications  must  be  made  as  in  cash  cases,  but  must  be  accompa- 
nied by  a  warrant  duly  assigned  as  the  consideration  for  the  land ;  yet 
where  the  tract  is  $2.50  per  acre,  the  party,  in  addition  to  the  surren- 
dered warrant,  must  pay  in  caah  $1.25  per  acre,  as  the  warrant  is  in 
satisfaction  of  only  so  many  acres,  at  $1.25  per  acre,  or  furnish  a 
warrant  of  such  denomination  as  will,  at  the  legal  value  of  $1.25  per 
acre,  cover  the  rated  price  of  the  land.  For  example :  a  tract  of  40 
acres  of  land,  held  at  $2.50  per  acre,  can  be  paid  for  with  a  warrant 
calling  for  40  acres  and  the  payment  of  $50  in  cash,  or  by  surrendering 
an  80  acre  warrant  for  the  same — the  40  acres  to  be  in  full  satisfaction 
for  the  said  location.  Or  a  tract  of  80  acres,  rated  at  $2.50  per  acre, 
can  be  paid  for  by  the  surrender  of  two  eighty-acre  warrants.  If  there 
is  a  small  excess  in  the  area  of  the  tract  over  the  quantity  called  for  on 
the  face  of  the  warrant  in  any  case,  such  excess  may  be  paid  for  in 
money. 

A  duplicate  certificate  of  location  will  then  be  furnished  the  party, 
to  be  held  until  the  patent  is  delivered,  as  in  cases  of  cash  sales. 

The  following  fees  are  chargeable  by  the  land  officers,  and  the  several 
amounts  must  be  paid  at  the  time  of  location : 

For  a  40-acre  warrant,  50  cents  each  to  the  register  and  receiver — total,  $1.00. 
For  a  60-acre  warrant,  75  cents         "  "  "  "        1,50. 

For  an  80-acre  warrant,  $1.00  "  "  "  "        2.00. 

For  a  120-acre  warrant,  $1.50  "  '*  "  "        3.00. 

For  a  160-acre  warrant,  $2.00  "  "  "  "       4.00. 

AGRIOULTUBAL-GOLLEQE  SORIP 

6.  This  scrip  may  be  used — 

First,  In  the  location  of  lands  at  *^  private  entry j^^  but  when  so  used 
is  only  applicable  to  lands  not  mineral  which  may  be  subject  to  private 
entry  at  $1.25  per  acre,  yet  is  restricted  to  a  technical  "  quarter  section^^ 
— that  is,  land  embraced  by  the  quarter-section  lines  indicated  on  the 
official  plats  of  survey  ;  or  it  may  be  located  on  a  part  of  a  "  quarter- 
section, '^  where  such  part  is  taken  as  in  full  for  a  quarter;  but  it  cannot 
be  applied  to  different  subdivisions  to  make  an  area  equivalent  to  a 
quarter  section.  The  manner  of  proceeding  to  acquire  title  with  this 
class  of  paper  is  the  same  as  in  cash  and  warrant  cases,  the  fees  to  be 
paid  being  the  same  as  on  warrants.  The  location  of  this  scrip  at  pri- 
vate entry  is  restricted  to  three  sections  in  each  township  of  land. 
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Second.  In  payment  of  preemption  claims,  in  the  same  manner  and 
under  the  same  rules  and  regulations  as  govern  the  application  to  pre- 
emptions  of  military  land  warrants ;  this,  too,  without  regard  to  the 
limitation  as  to  the  quantity  located  in  a  township  or  in  any  one  State. 

Third.  In  payment  for  homesteads  commuted  under  section  2301  of 
the  Revised  Statutes  of  the  United  States,  copy  attached. 

PRE-EMPTIONS  ADMISSIBLE  TO  THE  EXTENT  OF  ONE  QUARTER  SECTION,  OR 

ONE  HUNDRED  AND  SIXTY  ACRES. 

6.  These  are  admitted  under  sections  2257  to  2288  of  the  Revised 
Statutes  of  the  United  States,  copies  of  which  sections  are  hereto  at- 
tached, marked  No.  1,  upon  '*  offered  "  and  *'  unoffered  "  lands,  and  upon 
any  of  the  unsurveyed  lands  belonging  to  the  United  States  to  which 
the  Indian  title  is  extinguished,  although  in  the  case  of  unsurveyed 
lands  no  definite  proceedings  can  be  had  as  to  the  completion  of  the  title 
until  after  the  surveys  shall  have  been  extended  and  officially  returned 
to  the  district  land  office. 

The  pre-emption  privilege  is  restricted  to  heads  of  families,  widows, 
or  single  men  over  the  age  of  twenty-one,  who  are  citizens  of  the  United 
States,  or  who  have  declared  their  intention  to  become  citizens,  as  re- 
quired by  the  naturalization  laws.  This  does  not  include  Indians,  ex- 
cept such  as  have  ceased  their  tribal  relations,  and  been  declared 
citizens  by  treaties  or  acts  of  Congress. 

7.  The  right  of  pre-emption,  formerly  extended  by  act  of  Congress  of 
March  3,  1853,  for  one  quarter  section,  or  160  acres,  at  the  price  of 
$2.50  per  acre,  to  the  alternate  United  States  or  reserved  sections  along 
the  \m%  of  railroads,  is  continued  by  the  Revised  Statutes,  sections 
2257,  2259,  and  2279. 

8.  Section  2281  thereof  protects  the  rights  of  settlers  on  sections 
along  the  line  of  railroads,  where  settlement  existed  prior  to  withdrawal, 
and  in  such  cases  allows  the  land  to  be  taken  by  the  preemptors  at 
$1.25  per  acre,  but  requires  that  they  shall  file  the  proper  notices  of 
their  claims^  and  make  proof  and  payment  as  in  other  cases. 

9.  Where  the  tract  is  ^*  offered  "  land,  the  party  must  file  with  the 
district  land  office  his  declaratory  statement  as  to  the  fact  of  his  settle- 
ment within  thirty  days  from  the  date  of  said  settlement,  and  within 
one  year  from  date  of  settlement  must  appear  before  the  register  and 
receiver  and  make  proof  of  his  actual  residence  on,  and  cultivation  of, 
the  tract,  and  secure  the  same  by  paying  cash^  or  locating  thereon  mili- 
tary bounty  land  warrants,  or  agricultural- college  scrip,  according  to 
law. 

10.  Where  the  tract  has  been  surveyed  and  not  oflfered  at  public  sale, 
the  claimant  must  file  his  declaratory  statement  within  three  mouths 
from  date  of  settlement,  and  make  proof  and  payment  within  thirty 
months  after  the  expiration  of  the  three  months  allowed  for  filing  his 
declaratory  notice  ;  or  in  other  words,  within  thirty-three  months  from 
date  of  settlement. 

.  11.  Where  settlements  are  made  on  unsurveyed  lands,  settlers  are 
required,  within  three  months  after  the  date  of  the  receipt  at  the  dis- 
trict land  office  of  the  approved  plat  of  the  township  embracing  their 
claims,  to  file  their  declaratory  statement  with  the  register  of  the  proper 
land  office,  and  thereafter  to  make  proof  and  payment  for  the  tract 
within  thirty  months  from  the  expiration  of  said  three  months. 


182  DISPOSAL  OF  THE  PUBLIC  LANDS.  [title  i. 

When  two  or  more  settlers  on  UQsar^eyed  land  are  fouad  upon  sur- 
vey to  be  residing  upon,  or  to  have  valuable  improvements  upon,  the 
same  smallest  legal  subdivision,  they  may  make  joint  entry  of  such  tract, 
and  separate  entries  of  the  residue  of  their  claims.  This  joint  entry  may 
be  made  in  pursuance  of  contract  between  the  parties,  or  without  it. 
(Revised  Statutes,  sec.  2274.) 

12.  Should  the  settler  in  either  of  the  aforesaid  cases  die  before  estab- 
lishing his  claim  within  the  period  limited  by  law,  the  title  may  be 
perfected  by  the  executor,  administrator,  or  one  of  the  heirs,  by  making 
the  requisite  proof  of  settlement  and  paying  for  the  land  ;  the  entry  to 
be  made  in  the  name  of  "  the  heirs  "  of  the  deceased  settler ;  and  the 
patent  will  be  issued  accordingly.  The  legal  representatives  of  the 
deceased  pre-emptor  are  entitled  to  make  the  entry  at  any  time  within 
the  period  to  which  the  pre-emptor  would'be  entitled  if  living. 

Section  2261  of  the  Revised  Statutes  prohibts  the  second  filing  of  a 
declaratory  statement  (a)  by  any  pre-emptor  qualified  at  the  date  of 
his  first  filing  where  said  filing  has  been  in  all  respects  legal.  Where 
the  first  filing,  however,  is  illegal  from  any  cause,  he  has  the  right  to 
make  a  second  and  legal  filing.  (6) 

LAWS  EXTENDING  THE  HOMESTEAD  PBIVILEQE. 

13.  The  laws  extending  the  homestead  privilege,  embraced  in  sec- 
tions 2289  to  2317  of  the  Revised  Statutes — copies  attached,  marked 
No.  2 — give  to  every  citizen,  and  to  those  who  have  declared  their 
intention  to  become  citizens,  the  right  to  a  homestead  on  suroeyed  lands. 
This  is  conceded  to  the  extent  of  one  quarter  section,  or  160  acres,  or  a 
half  quarter  section,  or  80  acres,  the  former  in  cases  where  the  land 
desired  is  embraced  in  the  class  of  lower  priced  lands  held  b/  law  at 
$1.25  per  acre,  when  disposed  of  to  cash  purchasers ;  the  latter  where 
it  is  of  the  class  of  higher  priced  lands  held  at  $2.50  per  acre  when  so 
disposed  of. 

14.  To  obtain  homesteads,  the  party  must,  in  connection  with  his 
application,  make  an  affidavit  before  the  register  or  receiver  that  he  is 
over  the  age  of  twenty-one,  or  the  head  of  a  family ;  that  he  is  a  citi- 
zen of  the  United  States,  or  has  declared  his  intention  to  become  such ; 
and  that  the  entry  is  made  for  his  exclusive  use  and  benefit,  and  for 
actual  settlement  and  cultivation ;  and  must  pay  the  legal  fee  and  that 
part  of  the  commissions  which  is  payable  when  the  entry  is  made,  as 
given  ia  tables  below. 

15.  Where  the  applicant  has  made  actual  settlement  on  the  land  he 
desires  to  enter,  but  is  prevented  by  reason  of  bodily  infirmity,  distance, 
or  other  good  cause,  from  personal  attendance  at  the  district  land  office, 
the  affidavit  may  be  made  before  the  clerk  of  the  court  for  the  county 
within  which  the  land  is  situated,  under  section  2294  of  the  Revised 
Statutes,  (c) 

(a)  Upon  ofi'ered  lands  (circular  of  August  30, 1872). 

(6)  Upon  unoffered  lands  (circular  of  August  30,  1872). 

(c)  16.  The  amendatory  act  of  21st  March,  1864,  U.  S.  Statutes,  vol.  13, 
page  35,  relaxes  the  requirements  of  personal  attendance  at  the  district 
office  to  persons  in  tlie  military  or  naval  service  where  the  party's  family ^  or 
some  member,  is  residing  on  the  land  that  it  is  desired  to  enter,  and  upon 
which  a  bona-fide  improvement  and  cultivation  have  been  made.  In  such 
cases  the  said  act  of  1864  allows  the  beneficiarv  to  make  the  aflidavit  before 
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16.  Oq  compliance  by  the  party  with  the  foregoing  requirements,  the 
receiver  will  issue  his  receipt  for  the  fee,  and  that  part  of  the  commis- 
sions paid,  a  duplicate  of  which  he  will  deliver  to  the  party.  The 
matter  will  then  be  entered  on  the  records  of  the  district  office,  and  re- 
ported to  the  Qeneral  Land  Office. 

17.  An  inceptive  right  is  vested  in  the  settler  by  such  proceedings, 
and  upon  faithful  observance  of  the  law  in  regard  to  settlement  and  cul- 
tivation for  the  continuous  term  of  five  years,  and  at  the  expiration  of  that 
time,  or  within  two  years  thereafter,  upon  proper  proof  to  the  satisfac- 
tion of  the  land  officers,  and  payment  to  the  receiver,  of  that  part  of  the 
commissions  remaining  to  be  paid,,  as  given  in  tables  below,  the  re- 
ceiver issuing  his  receipt  therefor,  the  register  will  issue  his  certificate, 
and  make  proper  returns  to  this  Office  as  the  basis  of  a  patent  or  com- 
plete title  for  the  homestead.' 

Note. — The  law  is  specific  in  requiring  final  proof  to  be  made  within  two 
years  after  the  expiration  of  the  five  years. 

In  making  final  proof,  it  is  required  that  the  homestead  party  shall 
appear  in  person  at  the  district  land  office,  and  there  make  the  affidavit 
required  of  him  by  law  in  support  of  his  claim.  Where,  from  physical 
disability,  distance,  or  other  good  cause,  the  wUnesmeH  of  said  party 
cannot  attend  in  person  at  the  district  office,  their  testimony  in  support 
of  the  claim  may  be  taken  where  they  reside,  before  an  officer  author- 
ized by  law  to  administer  oaths. 

Their  testimony  must  state  satisfactorily  the  reason  of  their  inability 
to  attend  at  the  district  office ;  and  the  credibility  and  responsibility  of 
the  witnesses  must  be  certified  by  the  officiating  magistrate,  whose  offi- 
cial character  must  be  authenticated  under  seal. 

The  corroborating  testimony  thus  prepared  must  be  deposited  with 
the  register  and  receiver,  and  filed  with  the  affidavit  of  the  homestead 
party,  and  the  decision  to  the  register  and  receiver  indorsed  thereon,  as 
a  preliminary  to  the  transmission  of  the  same  to  the  General  Land- 
Office. 

18.  Where  a  homestead  settler  dies  before  the  consummation  of  his 
claim,  the  widow,  or  in  case  of  her  death  the  heirs,  may  continue  the 


the  officer  commanding  in  the  branch  of  service  in  which  he  may  be  engaged, 
and  the  same  may  be  filed,  by  tlie  wife  or  other  representative  of  the  ab- 
sentee, with  the  register,  together  with  the  homestead  application. 

His  claim  in  that  case  will  become  efiective  from  the  date  of  filing,  pro- 
vided the  required  fee  and  commissions  accompany  the  same  ;  but  imme- 
diately upon  his  discharge  he  must  enter  upon  the  land  and  make  it  his 
bona-fide  home,  as  required  bv  the  original  act  of  20th  May,  1862.  The  25th 
section  of  the  act  of  15th  July,  1870,  so  far  modifies  the  original  homestead 
act  as  to  allow  officers,  soldiers,  and  sailors  who  have  served  in  the  Army 
or  Navy  of  the  United  States  for  ninety  days  during  the  war  of  the  rebellion, 
and  remained  loyal  to  the  Government,  to  enter  160  acres  instead  of  80  acres 
of  double  minimum  lands.  In  all  other  respects  the  requiiements  of  the 
original  and  amendatory  acta  remain  in  force,  actual.  seitUment  and  cidtivation 
being  in  no  case  dispensed  inth.  Special  affidavits  are  required  in  such  cases. 
Congress  has  also  enacted  that  any  alien  of  the  age  of  21  years  and  upward 
who  has  entered  or  shall  enlist  in  the  armies  of  the  United  States,  and  be 
honorably  discharged  therefrom,  shall  not  bo  required  to  make  any  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States,  and  may,  upon 
his  petition,  and  on  proof  of  honorable  military  service,  be  admittea  to  full 
citizenship  after  not  less  than  one  year's  residence  in  the  United  States. 
(This  was  in  circular  of  August  30, 185*2.) 
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settlement  and  cultivation,  and  obtain  title  upon  requisite  proof  at  the 
proper  time.  If  the  widow  proves  up,  the  title  passes  to  her  ;  if  she 
dies  before  proving  up  and  the  heirs  make  the  proof,  the  title  will  vest 
in  them. 

Where  both  parents  die  leaving  infant  heirs,  the  homestead  may  be 
sold  for  cash  for  the  benefit  of  such  heirs,  and  the  purchaser  will  receive 
title  from  the  United  States. 

19.  The  sale  of  a  homestead  claim  by  the  settler  to  another  party 
before  completion  of  title  is  not  recognized  by  this  OBSce,  and  not  only 
vests  no  title  or  equities  in  the  purchaser,  but  would  be  prima  facie 
evidence  of  abandonment,  and  might  give  cause  for  cancellation  of  the 
claim. 

A  party  may  relinquish  his  claim,  but  on  his  doing  so  the  land  reverts 
to  the  Government.  The  party  so  desiring  should  surrender  the  dupli- 
cate receipt  issued  for  the  entry,  with  his  written  relinquishment  of  the 
same  endorsed  thereon,  to  the  register  and  receiver  of  the  proper  dis- 
trict land  office.  If  the  duplicate  receipt  has  been  lost,  he  should 
submit  to  those  officers  a  written  relinquishment  of  the  entry,  in  which 
he  should  state  the  fact  of  the  loss  of  the  duplicate  receipt,  and  which 
should  be  duly  signed  and  acknowledged.  The  register  and  receiver 
will  report  the  relinquishment,  as  any  other  evidence  of  abandonment, 
with  their  opinion  thereon,  for  the  action  of  this  Office. 

Where  application  is  made  to  contest  the  validity  of  a  homestead  entry 
on  the  ground  of  abandonment,  the  party  must  file  his  affidavit  with  the 
district  land  officers,  setting  forth  the  allegations  on  which  his  ap- 
plication is  founded,  describing  the  tract,  and  giving  the  name  of  the 
settler.  Upon  this  the  officers  will  set  apart  a  day  for  a  hearing,  giv- 
ing all  the  parties  in  interest  due  notice  of  the  time  and  place  of  trial. 

After  the  trial,  the  land  officers  will  transmit  the  testimony,  with  their 
joint  report,  for  the  action  of  this  Office. 

The  expenses  incident  to  such  contest  must  be  defrayed  by  the  con- 
testant, and  no  entry  of  the  land  can  be  made  until  the  district  officers 
have  received  notice  from  this  Office  of  the  cancellation  of  the  entry 
covering  the  same  ;  nor  does  an  informant  obtain  any  privileges  thereby. 
Such  person  must,  if  he  desires  the  land,  by  proper  diligence  ascertain 
when  notice  of  cancellation  is  received  by  the  register  and  receiver, 
and  then  make  formal  written  application  for  the  tract ;  the  land,  after 
reception  by  said  officers  of  notice  of  cancellation,  being  always  open 
to  ih^.  fird  legal  applicant^  unless  withdrawn  from  entry  by  competent 
authority. 

20.  As  the  law  allows  but  one  homestead  privilege,  a  settler  relin- 
quishing or  abandoning  his  claim  cannot  thereafter  make  a  second 
entry;  but  where,  a  party  having  made  one  entry,  it  is  cancelled  as  in- 
valid, for  some  other  reason,  he  is  not  thereby  debarred  from  entering 
again. 

Where  an  individual  has  made  settlement  on  a  tract  and  filed  his  pre- 
emption declaration  therefor,  he  may  change  his  filing  into  a  homestead, 
if  he  continues  in  good  faith  to  comply  with  the  pre-emption  laws  until 
the  change  is  effected.  If,  however,  the  land  has  become  double  mini- 
mum in  price,  he  cannot,  unless  entitled  as  a  soldier  or  sailor,  under 
section  2304  of  the  Revised  Statutes,  commute  for  more  than  a  **  half- 
quarter  section,'*  or  80  acres. 

21.  If  the  homestead  settler  does  not  wish  to  remain  five  years  on  his 
tract,  the  law  permits  him  to  pay  for  it  with  cash  or  warrants,  or  agri- 
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cultural-college  scrip,  upon  making  proof  of  settlement  and  cultivation 
for  a  period  not  less  than  six  monthn  from  the  date  of  entry  to  the  time 
of  payment. 

This  proof  of  actual  settlement  and  cultivation  must  be  the  affidavit  of 
the  party,  made  before  the  district  officers,  corroborated  by  the  testi- 
mony of  two  credible  witnesses. 

22  There  is  another  class  of  homesteads  designated  as  **  adjoining  farm 
homesteads."  In  these  cases  the  law  allows  an  applicant  ou7m?i(/  and  7'e- 
siding  on  an  original  farm  to  enter  other  land  lying  contiguous  thereto, 
which  shall  not  with  such  farm,  exceed  in  the  aggregate  160  acres.  Thus, 
for  example,  a  party  owning  or  occupying  80  acres,  may  enter  80  ad- 
ditional of  $1.25,  or  40  acres  of  $2.50  land.  Or,  suppose  the  applicant 
to  own  40  acreSy  then  he  may  enter  120  acres  at  $1.25,  or  40  at  $1.25 
with  40  at  $2.50,  if  both  classes  of  land  should  be  found  contiguous  to 
his  original  farm. 

In  applying  for  an  entry  of  this  class,  the  party  must  make  affidavit 
describing  the  tract  which  he  owns  and  upon  which  he  resides  as  his 
original  farm.  In  making  final  proof,  it  is  not  required  that  he  should 
prove  actual  residence  on  the  separate  tract  entered ;  but  if  he  does 
not,  it  must  appear  from  the  proof  adduced  that  he  has  continued  for 
the  period  required  by  law  to  reside  upon  and  cultivate  the  original 
farm  tract,  and  has  bona  Jide  made  use  of  the  entered  tract  as  a  part  of 
the  homestead,  inclosing,  cultivating,  or  otherwise  improving  the  same. 

23.  Provisions  for  the  benefit  of  soldiers  and  sailors  of  the  late  war, 
their  widows  and  minor  orjyhan  children. — Sections  2304,  2305,  2306, 
2307,  2308,  and  2309  of  the  Revised  Statutes,  for  the  benefit  of  soldiers 
and  sailors,  their  widows  and  minor  orphan  children,  provide — 

1st.  In  section  2304,  that  every  soldier  «nd  officer  of  the  Army,  and 
every  seaman,  marine,  and  officer  of  the  Navy,  who  served  for  not  less 
than  ninety  days  in  the  Army  or  Navy  of  the  United  States  "  during 
the  recent  rebellion,"  and  who  was  honorably  discharged,  and  has  re- 
mained loyal  to  the  Government,  may  enter,  under  the  provisions 
of  the  homestead  law,  160  acres  of  the  public  land,  to  be  taken,  if  de- 
sired, from  the  class  of  double  minimum  lands. 

2d.  In  section  2305,  that  the  time  of  his  service,  or  the  whole  term 
of  his  enlistment,  if  the  party  was  discharged  on  account  of  wounds  or 
disability  incurred  in  the  line  of  duty,  shall  be  deducted  from  the  period 
of  five  years,  during  which,  as  per  section  2291,  the  claimant  must,  to 
perfect  title,  reside  upon  and  cultivate  the  entered  tract,  but  with  the 
proviso  that  the  party  shall  in  every  case  reside  upon,  improve,  and 
cultivate  his  homestead  for  a  period  of  at  least  one  year  after  he  shall 
have  commenced  his  improvements. 

3d.  That  an^person  entitled  to  the  benefits  of  section  2304,  who  had, 
prior  to  the  22d  June,  1874,  made  a  homestead  entry  of  less  than  160 
acres,  may  enter  an'  additional  quantity  of  land  sufficient  to  make  with 
the  previous  entry  160  acres. 

4th.  That  the  widow,  if  unmarried,  or  in  case  of  her  death  or  mar- 
riage, then  the  minor  orphan  children,  of  a  person  who  would  be  enti- 
tled to  the  benefits  of  section  2304,  may  enter  lands  under  its  provisions, 
with  the  additional  privilege  accorded,  that  if  the  person  died  during 
his  term  of  enlistment,  the  widow  or  minor  children  shall  have  the 
benefit  of  the  whole  term  of  enlistment. 

5th.  That  any  person  entitled  to  the  benefit  of  section  2304  may  file 
his  claim  for  a  tract  of  land  through  an  agent,  and  shall  have  six  months 
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thereafter  withiu  which  to  make  his  entry  aad  commence  his  settle- 
ment and  improvement  upon  the  land. 

24.  The  following  is  the  coarse  of  proceedings  for  parties  to  avail 
themselves  of  the  benefits  of  these  sections  of  the  Revised  Statutes  in 
making  homestead  entries : 

1st.  On  the  party  producing  the  proper  proof  of  his  right  to  do  so, 
immediate  entry  of  the  tract  desired  may  be  made  ;  but  if  the  party  so 
elect,  he  may  file  a  declaration  to  the  effect  that  he  claims  a  specified 
tract  of  land  as  his  homestead,  and  that  he  takes  it  for  actual  settlement 
and  cultivation.  The  register  and  receiver  will  number  the  declara- 
tions so  filed  in  a  separate  series,  according  to  the  order  of  filing,  enter 
them  on  their  records,  and  with  their  monthly  returns  forward  an  ab- 
stract, to  embrace  all  declarations  of  this  class  filed  with  them  during 
the  mouth.  Thereafter,  at  any  time  within  six  months  from  the  date 
of  filing,  the  party  may  come  forward,  make  his  entry  of  the  land,  and 
commence  hib  settlement  and  improvement.  Should  the  party  present 
his  declaration  through  an  agent,  as  authorized  by  section  2309,  said 
agent  must  produce  a  duly  executed  power  of  attorney  from  the  princi- 
pal desiring  to  make  the  entry,  who  will  be  bound  by  the  selection  his 
agent  may  make  the  same  as  though  made  by  himself.  Failure  of  the 
party  to  make  entry  of  the  tract  filed  upon  by  himself,,or  agent,  within 
six  months  from  the  date  of  filing,  will  be  regarded  as  an  abandonment, 
and  a  forfeiture  of  his  right  to  enter;  but  in  any  case  where  the  party 
acted  in  good  faith,  and  the  failure  resulted  from  sickness,  misfortune, 
or  any  insurmountable  cause,  he  may  submit,  through  the  register  and 
receiver  of  the  proper  district  land  office,  his  affidavit  setting  forth  that 
such  was  the  case,  with  the  reasons  of  his  failure,  and  that  he  has  not 
attempted  by  sale  barter,  or  in  any  way  whatever,  to  alienate  for  gain 
or  profit  his  claim  or  right  under  the  filing,  or  to  the  land  covered  there- 
by. If  the  showing  so  made  should  be  fouud  satisfactory,  the  register 
and  receiver  will  be  instructed  to  permit  him  to  euter  as  a  homestead 
the  same  tract  for  which  his  declaration  was  filed,  if  no  valid  adverse 
right  to  that  tract  shall  have  intervened,  or  any  other  tract  subject  to 
entry.  In  case  a  valid  adverse  right  shall  have  interved  to  the  tract  filed 
upon. 

2d.  The  claims  of  widows  and  minor  orphan  children  may  be  ioiti- 
ated  by  declaration,  as  above.  Minor  orphan  children  can  act  only  by 
their  duly-appointed  guardians,  who  must  file  certified  copies  of  the 
powers  of  guardianship,  which  must  be  transmitted  to  this  Office  by 
the  registers  and  receivers  with  their  abstracts  of  declarations.  The 
law  does  not  require,  as  a  condition  to  enjoying  its  benefits,  that  the 
party  should  first  file  a  declaratory  statement,  and,  as  before  stated, 
immediate  entry  may  be  made.  » 

3d.  Applications  for  additional  entries  must  be  for  a  quantity  which, 
with  the  original  entry,  will  not  exceed  one  hundred  and  sixty  acres. 

Where  the  party's  first  entry  has  been  consummated,  the  register 
and  receiver  will  require  him  to  make  application  and  affidavit,  in  the 
forms  prescribed,  (Nos.  16  and  17,)  and  to  pay  the  same  fee  and  com- 
missions as  in  cases  of  original  entry  ;  the  receiver  will  issue  his  receipt 
for  the  money  paid,  and  these  papers  will  receive  the  current  date  and 
the  proper  numbers  in  their  homestead  series.  Then,  to  complete 
the  transaction — it  being  an  object,  for  the  convenience  of  business,  that 
the  additional  entry  papers,  and  the  final  papers  therefor,  in  such  cases, 
shall  be  kept  separate  and  distinct — the  party  will  make  payment  of 
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the  usual  final  commissioas  on  the  entered  tract,  for  which  the  receiver 
will  issue  bis  receipt ;  the  register  will  thereupon  issue  his  final  certifi- 
cate, for  the  additional  tract,  (form  No.  18  ;)  the  receipt  and  certificate 
to  bear  their  proper  number  in  the  final  homestead  series,  likewise  a 
reference  to  the  original  entry  and  to  the  final  certificate  thereon,  by 
their  number,  and  also  by  their  district,  where  the  party's  first  entry 
shall  have  been  made  in  a  different  district. 

In  case  the  party  has  not  m  ade  proof  on  his  original  homestead  entry 
when  he  applies  for  additi  onal  land,  he  will  be  allowed  to  make  the 
additional  entry  on  proper  application  and  afiidavit,  as  above  stated, 
and  paying  the  usual  fee  and  commissions,  for  which  the  receiver  will 
issue  his  receipt;  the  papers  to  receive  their  proper  numbers  in  the 
homestead  series,  with  a  reference  thereon  to  the  original  entry.  There- 
after, when  the  party  shall  make  final  proof  on  the  original  entry ^  he 
will  be  required  to  pay  the  final  commissions  on  both  entries,  when  a 
final  receipt  will  be  issued  for  the  money,  and  thereupon  a  final  certifi- 
cate issued  to  call  both  for  the  tract  in  the  original  entry  and  the  addi- 
tional tract.  On  these  papers  the  register  and  receiver  will  make  a 
reference  to  the  original  and  the  additional  entry,  and  on  them  one  patent 
will  issue  for  both  ;  yet  where  it  happens  that  the  original  entry  and 
the  additional  en(ry  are  made  in  different  land  districts,  this  rule  must 
be  departed  from,  so  far  as  regards  the  issuing  of  one  final  certificate  and 
receipt  for  both. 

25.  The  following  proof  will  be  required  of  parties  applying  for  the 
benefits  of  these  sections,  in  addition  to  the  prescribed  affidavit  of  the 
applicant: 

1st.  Certified  copy  of  certificate  of  discharge,  showing  when  the  party 
enlisted  and  when  he  was  discharged  ;  or,  if  this  cannot  be  procured, 
then  the  affidavits  of  two  respectable,  disinterested  witnesses,  corrobo- 
rative of  the  allegations  contained  in  the  prescribed  affidavit  (form  No. 
14)  on  these  points. 

2d.  In  case  of  widows,  the  prescribed  evidence  of  military  service  of 
the  husband,  as  above,  with  affidavit  of  widowhood. 

3d.  In  case  of  minor  orphan  children,  in  addition  to  the  prescribed 
evidence  of  military  service  of  the  father,  proof  of  death  or  marriage  of 
the  mother.  Evidence  of  death  may  be  the  testimony  of  two  witnesses 
or  certificate  of  a  physician  duly  attested.  Evidence  of  marriage  may 
be  certified  copy  of  marriage  certificate,  or  of  the  record  of  same,  or  tes- 
timony of  two  witnesses  to  the  marriage  ceremony. 

26.  The  register  and  receiver  will  be  allowed  to  charge  one  dollar 
each  for  receiving  and  filing  the  initiatory  declaration  of  the  parties  in 
cases  where  such  declarations  are  filed.  This  fee  the  receiver  will 
account  for  in  the  usual  manner,  indicating  the  same  in  his  accounts  as 
fees  for  "homestead  declarations,"  which  will  be  charged  against  the 
maximum  of  $3,000  now  allowed  by  law.  In  the  States  and  Territo- 
ries for  which  50  per  centum  additional  is  allowed  by  the  twelfth  sub- 
division of  section  2238  of  the  Revised  Statutes,  the  additional  allow- 
ance will  apply  to  the  fee  herein  named,  viz :  California,  Oregon, 
Washington,  Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah, 
Wyoming,  and  Montana. 

27.  Promsions  for  the  benefit  of  Indians. — The  15th  and  16th  sec- 
tions of  the  act  of  March  3,  1875,  (copy  attached,  No.  4,)  extends  the 
benefits  of  the  homestead  act  of  May  20,  1862,  and  the  acts  amendatory 
thereof,  (now  embodied  in  sections  2290,  2291,  2292,  and  2295  to  2302, 
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inclusive,  of  the  Revised  Statutes,)  to  any  Indian,  born  in  the  United 
States,  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of 
twenty-one  years,  and  who  has  abandoned,  or  may  hereafter  abandon, 
his  tribal  relations,  with  the  exception  that  the  provisions  of  the  eighth 
section  of  said  act  of  1862,  (section  2301  of  the  Revised  Statutes,)  shall 
not  be  held  to  apply  to  entries  made  thereunder,  and  with  the  proviso 
that  the  title  to  lands  acquired  by  any  Indian  by  virtue  thereof  shall 
not  be  subject  to  alienation  or  incumbrance,  either  by  voluntary  convey- 
ance, or  the  judgment,  decree,  or  order  of  any  court,  and  shall  be  and 
remain  inalienable  for  a  period  of  five  years  from  the  date  of  the  patent 
issued  therefor. 

An  Indian  desiring  to  enter  public  land  under  this  act  must  make  ap- 
plication to  the  register  and  receiver  of  the  proper  district  land  office ; 
also  an  affidavit  setting  forth  the  fact  of  his  Indian  character ;  that  he 
was  born  in  the  United  States ;  that  he  is  the  head  of  a  family,  or  has 
arrived  at  the  age  of  twenty-one  years  ;  that  he  has  abandoned  his  tribal 
relations  and  adopted  the  habits  and  pursuits  of  civilized  life,  (form  No. 
19,)  and  this  must  be  corroborated  by  the  affidavits  of  two  or  more  dis- 
interested witnesses,  (form  No.  20.) 

If  no  objection  appear,  the  register  and  receiver  will  then  permit  him 
to  enter  the  tract  desired  according  to  existing  regulations,  so  far  as 
applicable,  under  the  homestead  law,  the  register  writing  across  the 
face  of  the  application  (form  No.  10)  the  words  "Indian  homestead — 
act  of  March  3,  18Y5 ;"  they  will  note  the  entry  on  their  records  and 
make  returns  thereof  to  this  Office,  with  which  they  will  send  the  affi- 
davits submitted.  It  will  be  observed  that  the  provisions  of  the  eighth 
section  of  the  act  of  May  20,  1 862,  (section  2301  of  the  Revised  Statutes,) 
which  admit  of  the  commuting  of  homestead  to  cash  entries,  do  not  ap- 
ply to  this  class  of  homesteads. 

28.  All  lands  obtained  under  the  homestead  laws  are  exempt  from 
liability  for  debts  contracted  prior  to  the  issuing  of  patent  therefor. 

29.  For  homestead  entries  on  lands  in  Michigan,  Wisconsin,  Iowa, 
Missouri,  Minnesota,  Kansas,  Nebraska,  Dakota,  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Florida,  fees  are  to  be  paid  according  to  the 
following  table : 


Price 

])er 

acre. 

Commissions. 

Fees. 

Acres. 

Total  fees  and 

Payable  wlien  •  Payable  when 

Payable  when 

commissions. 

entry  is  made} certificate  issues 

entry  is  made. 

160    SI  25 

34  00 

$4  00 

$10  00 

$18  00 

80 

1  25 

2  00 

2  00 

5  00 

9  00 

40 

1  25 

1  00 

1  00 

5  00 

7  00 

80 

2  50 

4  00 

4  00 

10  00 

18  00 

40 

2  50.          2  00 

2  00 

5  00        1 

9  00 

Note. — Where  entries  are  made  on  $2.50  lands  by  officers,  soldiers,  and 
sailors,  under  section  2304  of  the  Revised  .Statutes,  double  the  amount  of  the 
above  commissions  must  of  course  be  paid  ;  that  is,  for  160  acres  of  $2.50,  $8 
at  the  date  of  entry,  and  $8  upon  proving  up. 

By  section  2303  of  the  Revised  Statutes  the  public  lands  in  five  of 
the  above  States,  viz  :  Alabama,  Mississippi,  Louisiana,  Arkansas,  and 
Florida,  are  not  subject  to  disposal  in  any  other  manner  than  according 
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to  the  provisions  of  the  homestead  laws.  In  addition  to  the  States 
and  Territories  named,  the  above  rat«s  will  apply  to  Ohio,  Indiana,  and 
Illinois,  if  any  vacant  tracts  can  be  found  liable  to  entry  in  these  three 
States,  where  but  very  few  isolated  tracts  of  public  land  remain  undis- 
posed of. 

30.  In  the  Pacific  and  other  political  divisions,  viz :  on  lands  in  Cali- 
fornia, Nevada,  Oregon,  Colorado,  New  Mexico,  and  Washington,  and 
in  Arizona,  Idaho,  Utah,  Wyoming,  and  Montana,  the  commissions  and 
fees  are  to  be  paid  according  to  the  following  table : 


Price 

Acres. 

per 

acre. 

160 

$1  25 

80 

1  25 

40 

1  25 

80 

2  50 

40 

2  50 

Commisssions. 


Payable  M?/im I  Payable  when 
entry  is  made,  certificate  issues. 


$6  00 
3  00 
1  50 
6  00 
3  00 


$6  00 
3  00 
1  50 
6  00 
3  00 


Fees. 


Payable  when 
entry  is  made. 


$10  00 

5  00 

5  00 

10  00 

5  00 


Total  fees  and 
commissions. 


$22  00 

11  00 

8  00 

22  00 

11  00 


The  note  to  the  table  under  the  29th  head  applies  also  to  this  table  of  rates. 

LAWS  TO  PROMOTE  TIMBER  CULTURE, 

31.  The  timber-culture  act  of  March  13, 1874,  (copy  attached.  No.  3,) 
amendatory  of  the  act  of  March  3,  1873,  (sections  2464  to  2468  of  the 
Revised  Statutes,)  is  to  the  following  effect : 

1.  The  privilege  of  entry  under  this  act  is  confined  to  persons  who 
are  heads  of  families,  or  over  twenty-one  years  of  age,  and  who  are 
citizens  of  the  United  States,  or  have  declared  their  intention  to  become 
such ; 

2.  The  affidavit  required  for  initiating  an  entry  under  this  act  (Form 
No  22)  may  be  made  before  the  register  or  receiver  of  the  district  office 
for  the  land  district  embracing  the  desired  tract,  or  before  some  officer 
authorized  to  administer  oaths  in  that  district,  who  is  required  by  law 
to  use  an  official  seal ; 

3.  Not  more  than  one  quarter  of  any  one  section  can  be  entered  under 
this  act ; 

4.  The  privilege  of  making  more  than  one  entry  thereunder  is  con- 
fined to  such  parties  as  shall  enter,  in  each  and  every  instance,  a 
fractional  subdivision  of  less  than  40  acres,  and  the  aggregate  area  of 
such  entries  shall  not  exceed  160  acres ; 

5.  The  ratio  of  area  required  to  be  broken,  planted,  &c.,  is,  in  all 
cases  initiated  under  the  first  section  of  this  act,  one-fourth  of  the  land 
embraced  in  the  entry ; 

6.  One- fourth  part  of  the  area  required  to  be  devoted  to  timber  must 
be  broken  within  one  year  from  date  of  entry ;  one- fourth  part  more 
within  two  years  from  date  of  entry ;  and  the  remaining  one-half  within 
three  years  from  date  of  entry  ; 

7.  One-fourth  part  of  the  area  required  to  be  devoted  to  timber  must  be 
planted  within  two  years  from  date  of  entry  ;  one-fourth  part  more 
within  three  years  from  date  of  entry ;  and  the  remaining  one-half 
within  four  years  from  date  of  entry ; 

8.  The  trees  are  required  to  be  not  more  than  twelve  feet  apart  each 
way,  and  the  same  are  required  to  be  protected,  cultivated,  and  kept  in 


190  DISPOSAL  OF  THE  PUBLIC  LANDS.  [title  i. 

a  healthy  growing  condition  for  eight  years  next  succeeding  the  date  of 
entry ; 

9.  If,  at  the  expiration  of  the  said  eight  years,  or  at  any  time  within 
five  years  thereafter,  the  person  making  the  entry,  or,  if  he  or  she  be 
dead,  his  or  her  heirs  or  legal  representatives,  shall  prove  by  two  credi- 
ble witnesses  the  fact  of  such  planting,  cultivation,  &c.,  of  the  said 
timber  for  not  less  than  the  said  period  of  eight  years,  he,  she,  or  they 
shall  receive  a  patent  for  the  land  embraced  in  said  entry ; 

10.  In  case  of  the  death  of  a  person  who,  having  entered  a  quarter- 
section,  has  complied  with  the  provisions  of  this  act  for  the  period  of 
three  years — that  is  to  say,  who  has  broken  ten  acres  the  first  year,  ten 
acres  the  second  year,  and  twenty  acres  the  third  year  ;  and  who  has 
planted  ten  acres  with  timber  the  second  year,  and  ten  acres  the  third 
year — then,  and  in  that  case,  his  or  her  heirs  or  legal  representatives 
shall  be  permitted,  at  their  option,  to  continue  to  comply  with  the  pro- 
visions of  this  act  during  the  unexpired  portion  of  the  eight  years,  and 
thereupon  receive  a  patent  for  said  quarter  section;  or,  on  making 
proper  proof  of  the  compliance  of  the  deceased  settler  with  the  require- 
ments of  the  act  for  the  said  period  of  three  years,  they  shall  receive, 
without  delay,  a  patent  for  forty  acres  of  said  quarter  section,  upon  the 
condition  that  they  relinquish  to  the  United  States  all  claim  to  the  re- 
mainder of  the  land  embraced  in  such  entry ; 

11.  If  at  any  time  after  not  less  than  one  year  from  the  date  of  entry 
under  the  first  section  of  this  act,  and  prior  to  the  issue  of  a  patent 
therefor,  the  claimant  shall  fail  to  do  the  breaking  and  planting  required 
by  this  act,  or  any  part  thereof,  or  shall  fail  to  cultivate,  protect,  and 
keep  in  good  condition  such  timber,  then,  and  in  that  event,  such  land 
shall  become  liable  to  a  contest,  in  the  manner  provided  in  homestead 
cases ;  and  upon  due  proof  of  such  failure,  the  entry  shall  be  cancelled 
and  the  land  become  again  subject  to  entry  under  the  homestead  laws, 
or  by  some  other  person  under  the  provisions  of  this  act ; 

12.  Each  and  every  homestead  settler,  at  any  time  after  the  end 
of  the  third  year  of  his  or  her  residence,  who,  in  addition  to  the  settle- 
ment and  improvements  required  by  the  homestead  laws,  shall  have 
had  under  cultivation  for  two  years  one  acre  of  timber,  (the  trees 
thereon  being  not  more  than  twelve  feet  apart  each  way,  and  in  a  good 
thrifty  condition,)  for  each  and  every  sixteen  acres  of  said  homestead, 
shall,  upon  due  proof  of  such  fact  by  two  credible  witnesses,  receive 
his  or  her  patent  for  said  homestead ; 

13.  No  land  acquired  under  the  provisions  of  this  act  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  final  certificate  therefor  ; 

14.  The  fees  for  all  entries  under  this  act  shall  be  ten  dollars,  and 
the  commission  of  regpsters  and  receivers  on  all  entries  (irrespective 
of  area)  shall  be  four  dollars  (two  dollars  to  each)  at  the  date  of  entry, 
and  a  like  sum  at  the  date  of  final  proof; 

15.  No  distinction  is  made,  as  to  area  or  the  amount  of  fee  and 
commissions,  between  minimum  and  double-minimum  lands ;  a  party 
may  enter  160  acres  of  either,  on  payment  of  the  prescribed  fee  and 
commissions ; 

16.  The  fifth  section  of  the  act  entitled  "  An  act  in  addition  to  an  act 
to  punish  crimes  against  the  United  States,  and  for  other  purposes," 
approved  March  3, 1857,  shall  extend  to  all  oaths,  affirmations,  and  affi- 
davits  required  or  authorized  by  this  act. 
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17.  Parties  who  may  have  already  made  entries  under  the  timber- 
cnlture  act  of  March  3,  1873,  of  which  this  is  amendatory,  shall  be  per- 
mitted to  continue  and  complete  the  same  in  the  manner  and  under  the 
conditions  prescribed  by  this  act. 

32.  Pursuant  to  the  foregoing  provisions,  the  following  regulations 
will  be  observed,  viz : 

First.  The  register  and  receiver  will  restrict  entries  under  this  act  to 
some  one  "technical  quarter  section"  in  any  section  of  public  land 
which  is  wholly  prairie  and  naturally  devoid  of  timber,  and  hence,  sub- 
ject to  the  operation  of  the  act,  which  may  be  either  the  northeast  quar- 
ter, southeast  quarter,  northwest  quarter  or  southwest  quarter,  as  the 
first  legal  applicant  for  a  timber-culture  entry  in  such  section  may  elect. 
Before  allowing  any  entry  applied  for,  they  will,  by  a  careful  exami- 
nation of  the  plat  and  tract  books  with  reference  to  any  previous  entry 
or  entries  within  the  limits  of  the  same  section,  satisfy  themselves 
that  the  desired  entry  is  admissible  under  this  rule. 

Second,  In  the  case  of  an  application  for  a  fractional  subdivision  con- 
taining less  than  forty  acres,  they  will  require  the  applicant  to  state  in 
his  affidavit  that  he  has,  or  has  not,  as  the  case  may  be,  made  a  previ- 
ous entry  of  a  similar  fractional  subdivision.  If  be  shall  have  made 
one  or  more  such  previous  entries,  they  will  require  him  to  exhibit  his 
duplicate  receipts  or  patents  therefor,  and  will  note  the  same  by  number, 
acres,  district,  and  description  of  the  land,  upon  the  application  pre- 
sented thus :  "  Previous  entry  No. ,  [^Description,']  acres, 

District." 

Third.  When  they  shall  have  satisfied  themselves  that  the  land  ap- 
plied for  is  properly  subject  to  such  entry,  they  will  require  the  party 
to  make  affidavit,  (Form  No.  22,)  and  to  pay  the  fee  and  that  part  of 
the  commissions  payable  at  the  date  of  entry,  and  the  receiver  will  issue 
his  receipt  therefor,  in  duplicate,  giving  the  party  a  duplicate  receipt. 
They  will  number  the  entry  in  its  order,  in  a  separate  series  of  numbers, 
unless  they  have  already  a  series  under  the  act  of  March  3,  1873,  to 
which  this  act  is  amendatory,  in  which  case  they  mil  number  the  entry 
as  one  of  that  series ;  they  will  note  the  entry  on  their  records,  and  re- 
port it  in  their  monthly  returns,  sending  up  all  the  papers  therein,  with 
an  abstract  of  the  entries  allowed  during  the  month  under  this  act. 

Fourth,  The  fee  and  commissions  in  this  class  of  entries  the  receiver 
will  account  for  in  the  usual  manner,  indicating  the  same  as  fees  and 
commissions  on  timber-culture  entries,  which  will  be  charged  against 
the  maximum  of  $3,000  now  allowed  by  law. 

Fifth,  When  a  homestead  party  claims  a  patent  for  his  homestead 
entry  under  the  fourth  section  of  this  act,  the  register  and  receiver  will 
require  him  to  make  affidavit,  according  to  Form  No.  23,  and  proof,  ac- 
cording to  Form  No.  24,  which  must  show  that  he  has  resided  upon  and 
cultivated  the  tract  for  not  less  than  three  years,  in  addition  to  the 
facts  that  the  land  is  prairie  in  character,  and  that  he  has  cultivated 
timber  thereon,  as  required  to  bring  the  case  within  the  provisions  of 
said  fourth  section.  This  being  done,  and  the  proper  commissions  paid, 
the  receiver  will  issue  his  receipt  for  the  money,  and  the  register  his 
final  certificate  for  the  entry,  (Form  No.  25,)  the  papers  to  be  numbered 
in  the  regular  final  homestead  series. 

Sixth,  In  all  cases  under  this  act,  it  will  be  required  that  trees  shall 
be  cultivated  which  shall  be  of  the  class  included  in  the  term  "timber," 
the  cultivation  of  shrubbery  and  fruit-trees  not  being  sufficient. 
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PRESENTATION  OP  APPEALS. 

33.  Any  party  aggrieved  by  the  rejection  of  his  claim  has  a  right  to 
appeal  from  the  decision  of  the  register  and  receiver  to  the  Commissioner 
of  the  General  Land-Office.  Such  appeal,  however,  with  the  reasons 
therefor,  must  be  filed  with  the  land  officers  within  thirty  days  from  the 
date  of  their  decision,  accompanied  by  the  rejected  papers,  if  any  ;  also, 
with  any  argument  the  party  desires  to  file.  These  papers  will  then  be 
forwarded  to  the  Commissioner  by  the  district  land  officers,  for  review 
and  decision.  Their  report  should  set  forth  the  nature  of  the  claim, 
whether  homestead,  pre-emption,  timber  culture,  railroad,  mineral, 
swamp,  or  other  State  selection,  with  the  names  of  parties,  description 
of  land,  number  of  filing,  entry,  list  or  selection,  and  date  of  hearing. 

No  appeal  will  be  entertained  unless  sent  up  through  the  district 
land  office. 

The  party  may  still  further  appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land-Office  to  the  Secretary  of  the  Interior.  This 
appeal  must  be  taken  within  sixty  days  after  service  of  notice  on  the 
party.  It  may  be  filed  with  the  district  land  officers,  and  by  them  for- 
warded, or  it  may  be  filed  with  the  Commissioner,  and  must  recite  the 
points  of  exception. 

If  not  appealed,  the  decision  is  by  law  made  final.  (See  section  2273 
of  the  Revised  Statutes.)  After  appeal,  thirty  days  are  usually  allowed 
for  filing  arguments,  and  the  case  is  then  sent  to  the  Secretary,  whose 
decision  is  final  and  conclusive. 

BEQISTSBS'  AND  BEOEIVERS'  RETURNS. 

34.  Within  three  days  from  the  close  of  each  month  the  district  land 
officers  are  required  to  make  out  and  transmit  to  the  General  Land- 
Office  a  statement  of  the  business  of  their  respective  offices  for  the  pre- 
ceding month. 

These  reports  are  in  the  form  of  abstracts  of  pre-emption  declarations 
and  of  soldiers'  declarations  filed,  abstracts  of  lands  sold,  abstracts  of 
homesteads  entered,  abstracts  of  timber  culture  entries  allowed,  ab- 
stracts of  military  bounty  land  warrants  and  of  agricultural-college  scrip 
located,  accompanied  by  the  certificates  of  purchase,  receiver's  receipts, 
homestead  and  timber  culture  applications  and  affidavits,  military  bounty 
land  warrants  and  agricultural-college  scrip  surrendered  as  satisfied, 
and  the  certificates  of  location  thereof. 

The  abstracts,  after  being  carefully  examined  by  the  register  and  re- 
ceiver, are  to  be  certified  by  them  as  correct  and  as  in  conformity  with 
the  papers  in  the  entries  or  locations  embraced  therein,  and  with  their 
records,  which  papers,  abstracts,  and  records  must  agree  with  each 
other. 

The  receiver  is  required  also  to  render  promptly  a  monthy  account  of 
all  the  moneys  received^  showing  the  balance  due  the  Government  at  the 
close  of  each  month. 

At  the  end  of  every  quarter  he  must  also  transmit  a  quarterly  account 
as  receiver ;  upon  the  several  accounts  an  adjustment  is  here  made  and 
submitted  to  the  Treasury  Department  for  final  settlement. 

He  must  also  render  a  quarterly  disbursing  account  of  all  moneys 
expended. 

The  receiver  is  required  to  deposit  the  moneys  received  by  him  at 
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some  depository  designated  by  the  Secretary  of  the  Treasury  when  the 
amount  on  hand  shall  have  reached  the  sum  of  two  thousand  dollars; 
and  in  no  case  is  he  authorized,  without  special  instructions,  to  hold  a 
larger  amount  in  his  hands. 

35.  It  is  the  duty  of  the  registers  and  receivers  to  be  in  attendance 
at  their  offices,  and  give  proper  facilities  and  information  to  persons  ap- 
plying for  lands. 

36.  A  list  of  all  the  district  land  offices  in  the  United  States  is  hereto 
annexed. 

37.  Laws  and  instructions  relating  to  mining -claims  form  the  subject 
of  a  separate  circular.  Lands  bearing  **goldj  silver,  cinnabar,  lead,  tin^ 
copper,  or  other  valuable  deposits,'''^  are  not  subject  to  disposal  under 
the  homestead  and  pre  emption  laws. 

38.  Registers  and  receivers  of  the  land  offices  are  not  authorized  by 
law  to  make  any  charge  for  their  services  in  accepting  or  entering  pre- 
emption or  homestead  claims  other  than  such  as  are  herein  set  forth. 

39.  By  section  2242  of  the  Revised  Statutes  it  is,  among  other  things, 
provided  that  upon  satisfactory  proof  that  either  of  said  officers,  or  any 
other  officer,  has  charged  or  received  fees  or  other  rewards  not  author- 
ized by  law,  he  shall  forthwith  be  removed  from  office. 

S.  S.  BURDETT, 
Commissioner  of  the  General  Land  Office. 


[No.  1.] 
[Extract  from  the  Revised  Statutes,  Sections  226T  to  2288  inclusive.] 


[No.  2.] 

[Extract  from  the  Revised  Statutes,  Sections  2289  to  2317  inclu- 
sive.] 


[No.  3.] 

[Copy  of  Act  to  Encourage  the  Growth  of  Timber  on  Western  Prai- 
ries.    Approved  March  13,  1874.     Part  IL     No.  103.] 


[No.  4.] 

[Sections  15  and  16  of  Act  making  Appropriations  to  Supply  De- 
ficiencies.    Approved  March  3,  1875.     Part  if.     No.  136.] 


[No.  5.] 
Land  Office  at 


Date, ,  187—. 

Mr. : has  this  day  paid dollars,  the  register's 

and  receiver's  fees,  to  file  a  declaratory  statement,  the  receipt  whereof 
is  hereby  acknowledged. 

-— — ,  Receiver. 

13 
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No. 


Mr. ,  having  paid  the  fees,  has  this  day  filed  in  this 

ofl&ce  his  declaratory  statement,  No. ,  for of  section ,  in 

township  ,  of  range  ,  containing  acres,  nettled  upon 

,  18 — ,  being oflTered. 


',  Register. 


[No.  6.] 

DECLARATORY  STATEMENT  FOR  CASES  WHERE  THE 
LAND  IS  NOT  SUBJECT  TO  PRIVATE  ENTRY. 

I, ,  of ,  being ,  have,  on  the day 

of ,  A.  D.  18 — ,  settled  and  improved  the quarter  of  sec- 
tion number ,  in  township  number ,  of  range  number ,  in 

the  district  of  lands  subject  to  sale  at  the  land  office  at ,  and  con- 
taining   acres,  which  land  has  not  yet  been  offered  at  public  sale, 

and  thus  rendered  subject  to  private  entry ;  and  I  do  hereby  declare  my 
intention  to  claim  the  said  tract  of  land  as  a  pre-emption  right  under 
section  2259  of  the  Revised  Statutes  of  the  United  States. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 


In  presence  of 


[No.  T.] 
FOR  CASES  WHERE  THE  LAND  CLAIMED  IS  SUBJECT  TO 

PRIVATE  ENTRY. 

I, ,  of ,  being ,  have,  since  the  1st  day 

of ,  A.  D.  18 — ,  settled  and  improved  the quarter  of  section 

number ,  in  township  number ,  of  range  number ,  in  the 

district  of  lands  subject  to  sale  at  the  land  office  at ,  and  con- 
taining —  acres,  which  land  has  been  rendered  subject  to  private  en- 
try prior  to  my  settlement  thereon ;  and  I  do  hereby  declare  my  inten- 
tion to  claim  the  said  tract  of  land  as  a  pre-emption  right,  under  section 
2259  of  the  Revised  Statutes  of  the  United  States. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 


In  presence  of 


[No.  8.] 
AFFIDAVIT  REQUIRED  OF  PRE-EMPTION  CLAIMANT. 

I, ,  claiming  the  right  of  pre-emption  under  section 

2259  of  the  Revised  Statutes  of  the  United  States,  to  the quarter  of 

section  of  number ,  of  township  number  ,  of  range  number 

,  subject  to  sale  at ,  do  solemnly that  I  have  never  had 

the  benefit  of  any  right  of  pre-emption  under  said  section  ;  that  I  am 
not  the  owner  of  three  hundred  and  twenty  acres  of  land  in  any  State 
or  Territory  of  the  United  States,  nor  have  I  settled  upon  and  improved 
said  land  to  sell  the  same  on  speculation,  but  in  good  faith  to  appropri- 
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ate  it  to  vaj  own  exclusive  use  or  benefit ;  and  that  I  have  not,  directly 
or  indirectly,  made  any  agreement  or  contract,  in  any  way  or  manner, 
with  any  person  or  persons  whomsoever,  by  which  the  title  which  I 
may  acquire  from  the  Government  of  the  United  States  should  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  except  myself. 


I, ,  of  the  land  office  at ,  do  hereby  certify  that 

the  above  affidavit  was  taken  and  subscribed  before  me  this day 

of ,  A.  D.  18—. 


[No.  9.] 
We, , ,  do  solemnly  swear  that 


'* and  is  an  inhabitant  of  the quarter  of  section 

number  ,  of  township  number ,  of  range  number  ,  and 

that  no  other  person  resided  upon  the  said  land,  entitled  to  the  right  of 

pre-emption.     That  the  said entered  upon  and  made 

settlement  in  person  on  the  said  land  since  the day  of 18 — , 

to  wit,  on  the  day  of ,  18 — ,  and  has  lived  in  the  said 

house,  and  made  it  his  exclusive  home,  from  the day  of , 

18 — ,  until  the  present  time.     That  he  did  not  remove  from  his  own 

land  within  the  State  of to  make  the  settlement  above  referred 

to  ;  and  that  he  has  since  said  settlement  plowed,  fenced  and  cultivated 
about acres  of  said  land. 


I, ,  do  hereby  certify  that  the  above  affidavit  was 

taken  and  subscribed  before  me  this day  of ,  A.  D.  18 — . 


We  certify  that , ,  whose  name 

subscribed  to  the  foregoing  affidavit, person —  of  respectability. 

,  Register, 


-,  Receiver, 


[No.  10.] 
HOMESTEAD. 


Land  Ofcioe  at , , 

Application)  {Date) ,  18Y — . 

No  .    I 

I, ,  of ,  do  hereby  apply  to  enter,  under  sectioE 

2289  of  the  Revised  Statutes  of  the  United  States,  the of  section 

,  in  township ,  of  range ,  containing acres. 


Land  Office  at 


{Date) ,  187—. 

j^ ^  register  of  the  land  office,  do  hereby  certify  that 

the  above  application  is  for  surveyed  lands  of  the  class  which  the  ap- 

*Here  state  the  personal  qualifications  .prescribed  in  section  2260  of  the  Bovised 
Statutes. 
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plicant  is  legally  entitled  to  enter  under  section  2289  of  the  Revised 
Statutes  of  the  United  Sutes,  and  that  there  is  no  prior,  valid,  adverse 
right  to  the  san^e.  ^  ^^^  .^^^^, 


[No.  11.] 
HpMESTEAD. 

affidavit. 
Land  Office  at 


i^Date) ,  18Y— . 

J of 'i  having  filed  my  application  No.  —   . 

for  kn  entry  under  section  2289  of  the  Revised  Statutes  of  the  United 
States  do  solemnly  swear  that  [here  state  whether  the  applicant  %s  the 
head  of  a  family,  or  over  twenty  one  years  of  age  ;  whether  a  citizen 
of  the  United  States,  or  has  filed  his  declaration  of  intention  of  becom- 
ing  such  /  or,  if  under  twentyone  years  of  age  that  he  has  served  not 
less  than  fourteen  days  in  the  Army  or  Navy  of  the  United  btates  dur- 
ing actual  war  ;  that  said  application  No, is  made  for  his  or  her 

exclusive  benefit;  and  that  said  entry  is  mad^  Jor  the  purpose 
of  actual  settlement  and  cultivation,  and  not,  directly  or  indirectly  for 
ike  use  or  benefit  of  any  other  person  or  persons  whomsoever^}  and 
that  I  have  not  heretofore  had  the  benefit  of  this  act. 

Sworn  to  and  subscribed,  this day  of ,  before 


Register,  [or  Receiver.'] 


[No.  12.] 

SOLDIER'S  HOMESTEAD. 

Section  2304  of  the  Revised  Statutes  of  the  United  States. 

homestead  declaration. 

Land  Office  at , 

J .^  do  hereby  declare  and  give  notice  that  I  claim  for 

a  homestead,  under'section  2304  of  the  Revised  Statutes  of  the  United 
States  granting  homesteads  to  honorably  discharged  soldiers  and  sail- 
ors their  widows  and  orphans,  the of  section ,  of  town- 

gl^ip ^  of  range ,  containing acres ;  and  I  further  declare 

that  I  take  the  said  tract  of  land  for  actual  settlement  and  cultivation, 
and  for  my  own  use  and  benefit. 

Per J  his  Attorney  in  fact. 
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[No.  13.] 
SOLDIER'S  HOMESTEAD. 

Section  2304  of  the  Beviaed  StcUulea  of  the  United  States, 

application. 

Land  Offiob  at , 


{Date) ,  187—. 

I, ,  hereby  apply  to  enter,  under  section  2304  of  the 

Revised  Statutes  of  the  United  States,  the  of  section  ,  of 

township ,  of  range  *,  containing acres,  and  for  which  I 

filed  my  declaration  on  the day  of , ,  through 

,  my  duly  appointed  agent. 


I, ,  register  of  the  land  office  at ,  do 

hereby  certify  that filed  the  above  application  at  this 

office  on  the day  of , ,  and  that  he  has  taken  the  oath 

and  paid  the  fees  and  commissions  prescribed  by  law. 

,  Register.  ^ 


[No.  14.] 
SOLDIER'S  HOMESTEAD. 
Section  2304  of  the  Revised  Statutes  of  the  United  States. 

AFFIDAVIT. 

No. .  Land  Oppioe  at 


(Date) ,  187—. 

I, ,  of ^ ,  do  solemnly  swear  that  I  am  a 

-,  of  the  age  of  twenty-one  years,  and  a  citizen  of  the  United 


States ;  that  I  served  for  ninety  days  in  company , Regiment 

United  States  Volunteers ;  that  I  was  mustered  into  the  United  States 
military  service  the day  of , ,  and  was  honorably  dis- 
charged therefrom  on  the day  of , ;  that  I  have  since 

borne  true  allegiance  to  the  Government ;  and  that  I  have  made  my 
application,  No.  — ,  to  enter  a  tract  of  land  under  section  2304  of  the 
Revised  Statutes  of  the  United  States,  giving  homesteads  to  honorably- 
discharged  soldiers  and  sailors,  their  widows  and  orphan  children  ;  that 
I  have  made  said  application  in  good  faith ;  and  that  I  take  said  home- 
stead for  the  purpose  of  actual  settlement  and  cultivation,  and  for  my 
own  exclusive  use  and  benefit,  and  for  the  use  and  benefit  of  no  other 
person  or  persons  whomsoever ;  and  that  I  have  not  heretofore  acquired 
a  title  to  a  tract  of  land  under  the  homestead  laws,  or  voluntarily  relin- 
quished or  abandoned  an  entry  heretofore  made  under  said  laws :  So 
help  me  God. 

Sworn  to  and  subscribed  before  me, ,  register  of  the 

land  office  at ,  this day ,  187 — . 

,  Register. 


190  DISPOSAL  OF  THE  PUBLIC  LANDS.  [title  i. 

a  healthy  growing  condition  for  eight  years  next  sncceeding  the  date  of 
entry ; 

9.  If,  at  the  expiration  of  the  said  eight  years,  or  at  any  time  within 
five  years  thereafter,  the  person  making  the  entry,  or,  if  he  or  she  be 
dead,  his  or  her  heirs  or  legal  representatives,  shall  prove  by  two  credi- 
ble witnesses  the  fact  of  such  planting,  cultivation,  &c.,  of  the  said 
timber  for  not  less  than  the  said  period  of  eight  years,  he,  she,  or  they 
shall  receive  a  patent  for  the  land  embraced  in  said  entry ; 

10.  In  case  of  the  death  of  a  person  who,  having  entered  a  quarter- 
section,  has  complied  with  the  provisions  of  this  act  for  the  period  of 
three  years — that  is  to  say,  who  has  broken  ten  acres  the  first  year,  ten 
acres  the  second  year,  and  twenty  acres  the  third  year  ;  and  who  has 
planted  tQn  acres  with  timber  the  second  year,  and  ten  acres  the  third 
year — then,  and  in  that  case,  his  or  her  heirs  or  legal  representatives 
shall  be  permitted,  at  their  option,  to  continue  to  comply  with  the  pro- 
visions of  this  act  daring  the  unexpired  portion  of  the  eight  years,  and 
thereupon  receive  a  patent  for  said  quarter  section;  or,  on  making 
proper  proof  of  the  compliance  of  the  deceased  settler  with  the  require- 
ments of  the  act  for  the  said  period  of  three  years,  they  shall  receive, 
without  delay,  a  patent  for  forty  acres  of  said  quarter  section,  upon  the 
condition  that  they  relinquish  to  the  United  States  all  claim  to  the  re- 
mainder of  the  land  embraced  in  such  entry ; 

11.  If  at  any  time  after  not  less  than  one  year  from  the  date  of  entry 
under  the  first  section  of  this  act,  and  prior  to  the  issue  of  a  patent 
therefor,  the  claimant  shall  fail  to  do  the  breaking  and  planting  required 
by  this  act,  or  any  part  thereof,  or  shall  fail  to  cultivate,  protect,  and 
keep  in  good  condition  such  timber,  then,  and  in  that  event,  such  land 
shall  become  liable  to  a  contest,  in  the  manner  provided  in  homestead 
cases ;  and  upon  due  proof  of  such  failure,  the  entry  shall  be  cancelled 
and  the  land  become  again  subject  to  entry  under  the  homestead  laws, 
or  by  some  other  person  under  the  provisions  of  this  act ; 

12.  Each  and  every  homestead  settler,  at  any  time  after  the  end 
of  the  third  year  of  his  or  her  residence,  who,  in  addition  to  the  settle- 
ment and  improvements  required  by  the  homestead  laws,  shall  have 
had  under  cultivation  for  two  years  one  acre  of  timber,  (the  trees 
thereon  being  not  more  than  twelve  feet  apart  each  way,  and  in  a  good 
thrifty  condition,)  for  each  and  every  sixteen  acres  of  said  homestead, 
shall,  upon  due  proof  of  such  fact  by  two  credible  witnesses,  receive 
his  or  her  patent  for  said  homestead  ; 

13.  No  land  acquired  under  the  provisions  of  this  act  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  final  certificate  therefor  ; 

14.  The  fees  for  all  entries  under  this  act  shall  be  ten  dollars,  and 
the  commission  of  registers  and  receivers  on  all  entries  (irrespective 
of  area)  shall  be  four  dollars  (two  dollars  to  each)  at  the  date  of  entry, 
and  a  like  sum  at  the  date  of  final  proof; 

15.  No  distinction  is  made,  as  to  area  or  the  amount  of  fee  and 
commissions,  between  minimum  and  double-minimum  lands ;  a  party 
may  enter  160  acres  of  either,  on  payment  of  the  prescribed  fee  and 
commissions ; 

16.  The  fifth  section  of  the  act  entitled  ''  An  act  in  addition  to  an  act 
to  punish  crimes  against  the  United  States,  and  for  other  purposes," 
approved  March  3, 1857,  shall  extend  to  all  oaths,  affirmations,  and  affi- 
davits  required  or  authorized  by  this  act. 
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1*1,  Parties  who  may  have  already  made  entries  under  the  timber- 
calture  act  of  March  3,  1873,  of  which  this  is  amendatory,  shall  be  per- 
mitted to  continue  and  complete  the  same  in  the  manner  and  under  the 
conditions  prescribed  by  this  act. 

32.  Pursuant  to  the  foregoing  provisions,  the  following  regulations 
will  be  observed,  viz : 

First.  The  register  and  receiver  will  restrict  entries  under  this  act  to 
some  one  '*  technical  quarter  section"  in  any  section  of  public  land 
which  is  wholly  prairie  and  naturally  devoid  of  timber,  and  hence,  sub- 
ject to  the  operation  of  the  act,  which  may  be  either  the  northeast  quar- 
ter, southeast  quarter,  northwest  quarter  or  southwest  quarter,  as  the 
first  legal  applicant  for  a  timber-culture  entry  in  sach  section  may  elect. 
Before  allowing  any  entry  applied  for,  they  will,  by  a  careful  exami- 
nation of  the  plat  and  tract  books  with  reference  to  any  previous  entry 
or  entries  within  the  limits  of  the  same  section,  satisfy  themselves 
that  the  desired  entry  is  admissible  under  this  rule. 

Second.  In  the  case  of  an  application  for  a  fractional  subdivision  con- 
taining less  than  forty  acres,  they  will  require  the  applicant  to  state  in 
his  affidavit  that  he  has,  or  has  not,  as  the  case  may  be,  made  a  previ- 
ous entry  of  a  similar  fractional  subdivision.  If  be  shall  have  made 
one  or  more  such  previous  entries,  they  will  require  him  to  exhibit  his 
duplicate  receipts  or  patents  therefor,  and  will  note  the  same  by  number, 
acres,  district,  and  description  of  the  land,  upon  the  application  pre- 
sented thus :  "  Previous  entry  No. ,  [^JDescriptiorif']  acres, 

District." 

Third.  When  they  shall  have  satisfied  themselves  that  the  land  ap- 
plied for  is  properly  subject  to  such  entry,  they  will  require  the  party 
to  make  affidavit,  (Form  No.  22,)  and  to  pay  the  fee  and  that  part  of 
the  commissions  payable  at  the  date  of  entry,  and  the  receiver  will  issue 
his  receipt  therefor,  in  duplicate,  giving  the  party  a  duplicate  receipt. 
They  will  number  the  entry  in  its  order,  in  a  separate  series  of  numbers, 
unless  they  have  already  a  series  under  the  act  of  March  3,  1873,  to 
which  this  act  is  amendatory,  in  which  case  they  will  number  the  entry 
as  one  of  that  series ;  they  will  note  the  entry  on  their  records,  and  re- 
port it  in  their  monthly  returns,  sending  up  all  the  papers  therein,  with 
an  abstract  of  the  entries  allowed  during  the  month  under  this  act. 

Fourth.  The  fee  and  commissions  in  this  class  of  entries  the  receiver 
will  account  for  in  the  usual  manner,  indicating  the  same  as  fees  and 
commissions  on  timber-culture  entries,  which  will  be  charged  against 
the  maximum  of  $3,000  now  allowed  by  law. 

Fifth.  When  a  homestead  party  claims  a  patent  for  his  homestead 
entry  under  the  fourth  section  of  this  act,  the  register  and  receiver  will 
require  him  to  make  affidavit,  according  to  Form  No.  23,  and  proof,  ac- 
cording to  Form  No.  24,  which  must  show  that  he  has  resided  upon  and 
cultivated  the  tract  for  not  less  than  three  years,  in  addition  to  the 
facts  that  the  land  is  prairie  in  character,  and  that  he  has  cultivated 
timber  th^eon,  as  required  to  bring  the  case  within  the  provisions  of 
said  fourth  section.  This  being  done,  and  the  proper  commissions  paid, 
the  receiver  will  issue  his  receipt  for  the  money,  and  the  register  his 
final  certificate  for  the  entry,  (Form  No.  25,)  the  papers  to  be  numbered 
in  the  regular  final  homestead  series. 

Sixth.  In  all  cases  under  this  act,  it  will  be  required  that  trees  shall 
be  cultivated  which  shall  be  of  the  class  included  in  the  term  **  timber, ^^ 
the  cultivation  of  shrubbery  and  fruit-trees  not  being  sufficient. 
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[No.  20.] 

CORROBORATIVE    APPIDAYIT— INDIAN    HOMESTEAD— 

UNDER  ACT  MARCH  3,  1876. 

and do  solemnly  swear  that  we  are  well 

acquainted  with ,  and  know  that  he  is  an  Indian,  formerly 

of  the tribe  ;  that  he  was  bom  in  the  United  States ;  that  he  has 

abandoned  his  relations  with  that  tribe,  and  adopted  the  habits  and  pur- 
suits of  civilized  life ;  [here  state  that  he  is  twenty  one  years  of  age,  or, 
if  not  J  that  he  is  the  head  of  a  family.'] 


Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 


[No.  21.] 

TIMBER-CULTURE— ACT  OF  MARCH  13,  1874. 

Applioation  No. . 

I, ,  hereby  apply  to  enter,  under  the  provisions  of  the 

first  section  of  the  act  of  March  13,  1874,  entitled  ''An  Act  to  amend 
the  act  entitled  'An  Act  to  encourage  the  growth  of  timber  on  western 

prairies,' "  the of  section  ,  in  township  ,  of 

range ,  containing acres. . 


Land  Office  at 


(Date) ,  187—. 

I, ,  register  of  the  land  office,  do  hereby  certify  that 

he  above  application  is  for  the  class  of  lands  which  the  applicant  is 
gaily  entitled  to  enter  under  the  provisions  of  the  first  section  of  the 
imber-culture  act  of  March  13,  1874  ;  that  there  is  no  prior  valid  ad- 
verse right  to  the  same,  and  that  the  land  therein  described,  together 
with  the  lands  heretofore  entered,  under  the  act  of  March  3,  1873,  of 
which  this  is  amendatory,  in  the  said  section,  does  not  exceed  one- 
quarter  thereof. 

,  Register, 


[No.  22.] 
TIMBER-CULTURE— ACT  OP  MARCH  13,  1874. 


affidavit. 

Land  Office  at 


{Date) ,  187—. 

I, ,  having  filed  my  application,  No.  — ,  for  an  entry 

under  the  provisions  of  the  first  section  of  the  act  of  Congress  approved 
March  13,  1874,  entitled  ''  An  Act  to  amend  an  act  entitled  '  An  Act  to 
encourage  the  growth  of  timber  on  western  prairies,' "  do  solemnly 

that  I  am  the  head  of  a  family,  [or  over  21  years  of  age,]  and 

a  citizen  of  the  United  States,  [or  have  declired  my  intention  to  become 
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such ;]  that  the  section  of  land  specified  in  my  said  application  is 
composed  exclasively  of  prairie  lands  naturally  devoid  of  timber ;  that 
this  entry  is  made  for  the  cultivation  of  timber,  and  that  I  have  not  here- 
tofore made  an  entry  under  this  act,  or  the  act  of  March  3, 18t3,  of 
which  this  is  amendatory. 


Sworn  to  and  subscribed,  this day  of ,  18 — ,  before  me. 

Register,  [or  Receiver. "] 

Note. — In  com  (he  applicant  seeks  to  enter  a  fractional  aubdivigion  containin(g  less 
than  40  OA^reSy  and  shall  have  made  one  or  more  similar  entries  of  such  fractional 
subdivisions,  the  last  clause  of  the  a^e  affidavit  will  be  modified  accordingly. 


[No.  23.] 
TIMBER-CULTURE  HOMESTEAD— ACT  OP  MARCH  13, 18T4. 

FINAL  AFFIDAVIT. 

I, ,  having  made  a  homestead  entry  of  the of 

section '-,  in  township ,  of  range ,  subject  to  entry 

at  ,  under  the  homestead  laws  of  the  United  States,  do  now 

apply  to  perfect  my  claim  thereto  by  virtue  of  the  provisions  of  the  fourth 
section  of  the  act  of  March  13,  1874,  entitled  "An  Act  to  amend  the  act 
entitled  ''An  Act  to  encourage  the  growth  of  timber  on  western  prai- 
ries,' "  and  for  that  purpose  do  solemnly that  I, ,  am 

a  citizen  of  the  United  States ;  that  I  have  made  actual  settlement  upon 
and  have  cultivated  the  said  land,  having  resided  thereon  continuously 

since  the day  of ,  18 — ,  to  the  present  time  ;  that  no  part 

of  said  land  has  been  alienated,  but  that  I  am  the  sole  bona-fide  owner 
as  an  actual  settler ;  and  that  I  will  bear  true  allegiance  to  the  Govern- 
ment of  the  United  States ;  and  I  do  further that  the  above- 
described  lands  are  prairie  lands  naturally  devoid  of  timber,  and  that  I 
have  planted  thereon,  and  had  under  cultivation  for  two  years  last  past, 

acres  of  [here  describe  varieties  of  timber^  timber  of  which  the 

trees  are  not  more  than  twelve  feet  apart  each  way,  and  that  the  same 
are  in  a  good,  thrifty  condition. 


I, , of  the  land  office  at ,  do  hereby  certify 

that  the  above  affidavit  was  taken  and  subscribed  before  me  this 

day  of ,  18— 

Register,  [or  Re(^eiver.'] 


[No.  24.] 
TIMBER-CULTURE  HOMESTEAD. 

PROOF  BEQUIRED  UNDER  THE  HOMESTEAD  LAWS  AND  THE  TIMBER-CULTURE 

ACT  OF  MARCH  13,  1874. 

We, ,  do  solemnly that  we  have  known 

for years  last  past;  that  he  is  r-  consisting  of and 
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a  citizen  of  the  United  States;  that  he  la  an  inhabitant  of 

the  of  section  No.  ,  in  township  No. ,  of  range 

No. ,  and  that  no  other  person  resided  upon  the  said  land  entitled 

to  the  right  of  homestead  or  pre-emption. 

That  the  said entered  upon  and  made  settlement  on  said  land 

on  the  day  of ,  18 — ,  and  has  built  a  house  thereon, 

[here  describe  /lousej  and  has  lived  in  the  said  house  and  made  it 
his  exclusive  home  from  the day  of ,  18 — ,  to  the  pre- 
sent time ;  and  that  he  has,  since  said  settlement,  plowed,  fenced,  and 

cultivated  about  acres  of  said  land,  has  made  the  following 

improvements  thereon,  to  wit :  [here  state  impravenients,']  and  we  do 
further  swear  that  the  above-described  lands  are  prairie  lands,  naturally 

devoid  of  timber,  and  that  the  said has  planted  thereon, 

and  had  under  cultivation  for  two  years  last  past, acres  of  [here 

describe  varieties  of  timber']  timber  of  which  the  trees  are  not  more 
than  twelve  feet  apart  each  way,  and  that  the  same  are  in  a  good,  thrifty 
condition.  . 


I, , ,  do  hereby  certify  that  the  above   affidavit 

was  taken  and  subscribed  before  me  this day  of ,  1 8 — • 

We  certify  that and ,  whose  names  are 

subscribed  to  the  foregoing  affidavit,  are  persons  of  respectability. 

,  Register. 


•f  Beceiver. 


[No.  25.] 
TIMBER-CULTURE  HOMESTEAD. 

Land  Office  at , 

(Date) .  18T-. 

Final  Cebtifioatb  )  f  Application 


No. .         y  1    No. 


It  is  hebebt  oebtified,  that,  pursuant  to  the  provisions  of  the 
homestead  laws  of  the  United  States  and  the  act  of  March  13,  1874, 
entitled  ''An  Act  to  amend  the  act  entitled  'An  act  to  encourage  the 
growth  of  timber  on  western  prairies '  " has  made  pay- 
ment in  full  for of  section  No. ,  in  township  No. ,  of 

range  No. ,  containing acres. 

Now,  THBBEFOBE,  BE  IT  KNOWN,  that  OB  presentation  of  this  certiB- 
cate  to  the  Commissioneb  of  the  Genebal  Land  Offiob  the  said 

shall  be  entitled  to  a  patent  for  the  tract  of  land  above 

described. 

,  Register , 
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UNITED  STATES  LAND  OFFICES. 


Ohio. 

Chillicothe. 
Indiana. 

Indianapolis. 
Illinois. 

Springfield. 
Missouri. 

Boonville. 

Ironton. 

Springfield. 
Alabama. 

Mobile. 

Huntsville. 

Montgomery, 
Mississippi. 

Jackson. 
Louisiana. 

New  Orleans. 

Monroe. 

Natchitoches. 

MiOHIOAN. 

Detroit. 

East  Saginaw. 

Ionia. 

Marquette. 

Traverse  City. 
Arkansas. 

Little  Rock. 

Camden. 

Harrison. 

Dardanelle. 
Florida. 

Gainesville. 
Iowa. 

Fort  Des  Moines. 

Sioux  City. 
Wisconsin. 

Menasha. 


Bayfield. 

Eau  Claire. 
California. 

San  Francisco. 

Marvsville. 

Humboldt. 

Stockton. 

Visalia. 

Sacramento. 

Los  Angeles. 

Shasta. 

Susanville. 

Independence. 
Nevada. 

Carson  City. 

Eureka. 

Pioche. 

Elko. 
Washington  Tbr. 

Olympia. 

Vancouver. 

Walla-Walla. 
Minnesota. 

Taylor's  Falls. 

Saint  Cloud. 

Du  Luth. 

Alexandria. 

Worth  ington. 

New  Ulm. 

Litchfield. 

Detroit. 

Redwood  Falls. 
Oregon. 

Oregon  City. 

Roseburg. 

Le  Grand. 

Linkville. 

Dalles. 


Falls  of  St.  Croix.  Dakota  Tbr. 
Wausau.  Sioux  Falls. 

La  Crosse.  Springfield. 


Fargo. 

Yankton. 

Bismarck. 
Nebraska. 

Norfolk. 

Beatrice. 

Lincoln. 

Niobrara. 

Grand  Island. 

North  Platte. 

Bloomington. 
New  Mexico  Ter. 

Santa  F^. 

La  Mesilla. 
Kansas. 

Topeka. 

Salina. 

Independence. 

Wichita. 

Kirwin. 

Concordia. 

Lamed. 

Hays  City. 
Colorado  Ter. 

Denver  City. 

Fair  Play. 

Central  City. 

Peublo. 

Del  Norte. 
Idaho  Ter. 

Boise  City. 

Lewiston. 
Montana  Ter. 

Helena. 

Bozeman. 
Arizona  Ter. 

Prescott. 

Florence. 
Utah  Ter. 

Salt  Lake  City. 
Wyoming  Ter. 


Cheyenne. 

[Asa  matter  of  convenient  reference  the  several  general  pre-emption  and 
homestead  laws  not  in  Part  II.,  published  in  circular  of  August  30,  1872  are 
here  added,  marked  A.  B.  C.  D.  K  F.  G.  and  H.,  with  corresponding  sections 
of  the  Revised  Statutes. — Ed.] 

(A.) 

An  Act  to  appropriate  the  proceeds  of  the  sales  of  the  public  lands  and 

to  grant  pre-emption  rights. 

»««««■««  ««■ 

Sec.  10.  And  be  it  further  enacted^  That  from  and  after  the  passage  of  this 
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act,  every  person,  being  the  head  of  a  family,  or  widow,  or  single  man  over 
the  age  of  twenty-one  years,  and  being  a  citizen  of  the  United  States,  or 
having  filed  his  declaration  of  intention  to  become  a  citizen  as  required  by 
the  naturalization  laws,  who,  since  the  first  day  of  June,  A.  D.  eighteen  hun- 
dred and  forty,  has  made,  or  shall  hereafter  make,  a  settlement  in  person  on 
the  public  lands  to  which  the  Indian  title  had  been  at  the  time  of  such  settle- 
ment extinguished,  and  which  has  been  or  shall  have  been  surveyed  prior 
thereto,  and  who  shall  inhabit  and  improve  the  same,  and  who  has  or  shall 
erect  a  dwelling  thereon,  shall  be,  and  is,  hereby  authorized  to  enter  with 
the  register  of  the  land  office  for  the  district  in  which  such  land  may  lie,  by 
legal  subdivisions,  any  number  of  acres  not  exceeding  one  hundred  and 
sixty,  or  a  quarter  section  of  land,  to  include  the  residence  of  such  claimant, 
upon  paying  to  the  United  States  the  minimum  price  of  such  land,  subject, 
however,  to  the  following  limitations  and  exceptions :  No  person  shall  be 
entitled  to  more  than  one  pre-emptive  right  by  virtue  of  this  act ;  no  person 
who  is  the  proprietor  of  three  hundred  and  twenty  acres  of  land  in  any  State 
or  Territory  of  the  United  States ;  and  no  person  who  shall  quit  or  abandon 
his  residence  on  his  own  land  to  reside  on  the  public  land  in  the  same  State 
or  Territory,  shall  acquire  any  right  of  pre-emption  under  this  act ;  no  lands 
included  in  any  reservation,  by  treaty,  law,  or  proclamation  of  the  President 
of  the  United  States,  or  reserved  for  salines  or  for  other  purposes  ;  no  lands 
reserved  for  the  support  of  schools,  nor  the  lands  acauired  oy  either  of  the 
two  last  treaties  with  the  Miami  tribe  of  Indians  in  tne  State  of  Indiana,  or 
which  mav  be  acquired  of  the  Wyandot  tribe  of  Indians  in  the  State  of  Ohio, 
or  other  Indian  reservation  to  which  the  title  has  been  or  may  be  extin- 
guished by  the  United  States  at  any  time  during  the  operation  of  this  act ; 
no  sections  of  land  reserved  to  the  United  States  alternate  to  other  sections 
granted  to  any  of  the  States  for  the  construction  of  any  canal,  railroad,  or 
other  public  improvement;  no  sections  or  fractions  of  sections  included 
within  the  limits  of  any  incorporated  town ;  no  portion  of  the  public  lands 
which  have  been  selected  as  tne  site  for  a  city  or  town  ;  no  parcel  or  lot  of 
land  actually  settled  and  occupied  for  the  purposes  of  trade  and  not  agricul- 
ture ;  and  no  lands  on  which  are  situated  any  known  salines  or  mines,  shall 
be  liable  to  entry  under  and  by  virtue  of  the  provisions  of  this  act.  And  so 
much  of  the  ^proviso  of  the  act  of  twenty-second  of  June,  eighteen  hundred 
and  thirty-eight,  or  any  order  of  the  President  of  the  United  States,  as  di- 
rects certain  reservations  to  be  made  in  favor  of  certain  claims  under  the 
treaty  of  Dancing  Rabbit  Creek,  be,  and  the  same  is  hereby,  repealed  ;  Pro- 
vided^ That  such  repeal  shall  not  affect  any  title  to  any  tract  of  land  secured 
in  virtue  of  said  treaty.     [Sees.  2258,  2259,  2260,  2261. J 

Sec.  11.  And  be  it  further  enaciedj  That  when  two  or  more  persons  shall  have 
settled  on  the  same  quarter  section  of  land,  the  ri^ht  of  pre-emption  shall  be 
in  him  or  her  who  made  the  first  settlement,  provided  such  person  shall  con- 
form to  the  other  provisions  of  this  act ;  and  all  questions  as  to  the  right  of 
pre-emption  arising  between  different  settlers  shall  be  settled  by  the  register 
and  receiver  of  the  district  within  which  the  land  is  situated,  subject  to  an 
appeal  to  and  a  revision  by  the  *  Secretary  of  the  Treasury  [Interior]  of  the 
United  States.    [Sec.  2273.] 

Sec.  12.  And  be  it  further  enacted^  That  prior  to  any  entries  being  made 
under  and  by  virtue  of  the  provisions  of  this  act,  proof  of  the  settlement  and 
improvement  thereby  required  shall  be  made  to  the  satisfaction  of  the  regis- 
ter and  receiver  of  the  land  district  in  which  such  lands  may  lie,  agreeably 
to  such  rules  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury,  [In- 
terior,] who  shall  each  be  entitled  to  receive  fifty  cents  from  each  applicant 
for  his  services  to  be  rendered  as  aforesaid ;  and  all  assignments  and  trans- 
fers of  the  right  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be 
null  and  void.    [Sec.  2263.] 

Sbc.  13.  And  be  U  further  enacled^  That  before  any  person  claiming  the  ben- 
efit of  this  act  shall  be  allowed  to  enter  such  lands,  he  or  she  shall  make  oath 
before  the  receiver  or  register  of  the  land  district  in  which  the  land  is  situ- 
ated (who  are  hereby  authorized  to  administer  the  same)  that  he  or  she  has 
never  had  the  benefit  of  any  right  of  pre-emption  under  this  act ;  that  he  or 

^Appellate  power  vested  in  Commissioner  of  the  General  Land-Offloe.  See  10th  sec- 
tion, act  12th  June,  1858.    (Statutes,  vol.  11,  p.  320.) 
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she  is  not  the  owner  of  three  hundred  and  twenty  acres  of  land  in  any  State 
or  territory  of  the  United  States ;  nor  hath  he  or  she  settled  upon  and  im- 
proved said  land  to  sell  the  same  on  speculation,  hut  in  good  faith  to  appro- 
priate it  to  his  or  her  own  exclusive  use  or  henefit ;  and  that  he  or  she  has 
not,  directly  or  indirectly,  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  or  persons  w^hatsoever,  by  which  the  title  which 
he  or  she  might  acquire  from  tne  Government  of  the  United  States  should 
inure  in  whole  or  in  part  to  the  benefit  of  any  person  except  himself  or  her- 
self;  and  if  any  person  taking  such  oath  shall  swear  falsely  in  the  premises, 
he  or  she  shall  be  subject  to  all  the  pains  and  penalties  of  perjury,  and  shall 
forfeit  the  money  which  he  or  she  may  have  paid  for  said  land,  and  all  right 
and  title  to  the  same  ;  and  any  gram  or  conveyance  which  he  or  she  may 
have  made,  except  in  the  hands  of  bona-fide  purchasers,  for  a  valuable  con- 
sideration, shall  De  null  and  void.  And  it  shall  be  the  duty  of  the  officer 
administering  such  oath  to  file  a  certificate  thereof  in  the  public  land-office 
of  such  district,  and  to  transmit  a  duplicate  copy  to  the  General  Land-Office; 
eitherof  which  shall  be  good  and  sufficient  evidence  that  such  oath  was 
administered  according  to  law.    [Sec.  2262.] 

Sec.  14.  And  he  it  further  enacUdj  That  this  act  shall  not  dela^  the  sale  of 
any  of  the  public  lands  of  the  United  States  beyond  the  time  which  has  been, 
or  may,  be  appointed  by  tlie  proclamation  of  the  President,  nor  shall  the 
provisions  of  this  act  be  available  to  any  person  or  persons  who  shall  fail  to 
make  the  proof  and  payment,  and  file  the  affidavit  required,  before  the  day 
appointed  for  the  commencement  of  the  sales  as  aforesaid.    [Sec.  2282.] 

Sec.  15.  And  be  it  further  enacted.  That  whenever  any  person  has  settled  or 
shall  settle  and  improve  a  tract  of  land  subject  at  the  time  of  settlement  to 
private  entry,  and  shall  intend  to  purchase  the  same  under  the  provisions  of 
this  act,  such  person  shall^  in  the  first  case,  within  three  months  after  the 
passage  of  the  same,  and  m  the  last,  within  thirty  days  next  after  the  date 
of  such  settlement,  file  with  the  register  of  the  proper  district  a  written  state- 
ment describing  the  lands  settled  upon,  and  declaring  the  intention  of  such 
person  to  claim  the  same  under  the  provisions  of  this  act;  and  shall,  where 
such  settlement  is  already  made,  within  twelve  months  after  the  passage  of 
this  act,  and  where  it  shall  hereafter  be  made,  within  the  same  period  after 
the  date  of  such  settlement,  make  the  proof,  affidavit,  and  payment  herein 
required ;  and  if  he  or  she  shall  fail  to  file  such  written  statement  as  aforesaid, 
or  shall  &il  to  make  such  affidavit,  proof,  and  pay ment  within  twelve  months 
aforesaid,  the  tract  of  land  so  settled  and  improved  shall  be  subject  to  the  en- 
try of  any  other  purchaser.     [Sec  2264.] 

Approved  September  4, 1841.    (5  Stats.,  p.  453.) 


(B.) 

An  Act  to  authorize  the  investigation  of  alleged  frauds  under  the  pre-emption 

laws,  and  for  other  purposes. 

Be  U  enacted  by  the  Senate  and  House  of  Representalives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Commissioner,  of  the  General  Land 
T)ffice  be,  and  he  hereby  is,  authorized  to  appoint  a  competent  agent,  whose 
duty  it  shall  be,  under  direction  of  said  Commissioner,  to  iinvestigate  upon 
oath  the  cases  of  fraud  under  the  pre-emption  laws  alleged  to  exist  in  the 
Columbus  land  district,  in  the  State  of  Mississippi,  referred  to  in  the  late  an- 
nual report  of  said  Commissioner,  communicated  to  Congress  by  letter  of 
the  Secretary  of  the  Treasury,  dated  December  the  fifteenth,  one  thousand 
eight  hundred  and  forty-two;  and  that  such  agent  shall  examine  all 
witnesses  who  may  be  brought  before  him  by  the  individual  or  individuals 
alleging  the  fraud,  as  well  as  those  witnesses  who  may  be  produced  by  the 
parties  in  interest  to  sustain  said  claims ;  and  that  he  be,  and  is  hereby, 
invested  with  power  to  administer  to  such  witnesses  an  oath  to  speak  the 
truth  in  regard  to  any  question  which  may  be  deemed  necessary  to  the  full 
examination  of  the  cases  so  alleged  to  be  fradulent;  and  such  testimony 
shall  be  reduced  to  writing  and  subscribed  by  each  witness,  and  the  same 
returned  to  the  Commissioner,  with  the  opinion  of  said  agent  on  each 
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claim  :  and  any  witness  so  examined  before  the  said  agent  who  shall  swear 
wilfully  and  falselv  in  regard  to  any  matter  or  thing  touching  such  exami- 
nation, shall  be  subject,  on  conviction,  to  all  the  pains  and  penalties  of  per- 
jury ;  and  it  shall  be  the  duty  of  the  Commissioner  to  decide  the  cases  thus 
returned,  and  finally  to  settle  the  matter  in  controversy,  subject  alone  to  an 
appeal  to  the  Secretary  of  the  Treasury :  Protidedy  That  the  power  conferred 
by  this  section  upon  such  agent  is  hereby  limited  to  the  term  of  one  year 
from  and  after  the  date  of  this  act ;  and  the  compensation  to  be  paid  to  said 
agent  shall  not  exceed  three  dollars  per  day  for  each  day  he  may  be  necessa- 
rily engaged  in  the  performance  of  tne  duties  required  by  this  section. 

Sec.  2.  And  be  it  farther  enacted^  That  in  any  case  where  a  party  entitled  to 
claim  the  benefits  of  any  of  the  pre-emption  laws  shall  have  died  before 
consummating  his  claim  by  filing,  in  due  time,  all  the  papers  essential  to  the 
establishment  of  the  same,  it  shall  be  competent  for  the  executor  or  admin- 
istrator of  the  estate  of  such  party,  or  one  of  the  heirSj  to  file  the  necessary 
papers  to  complete  the  same  :  Provided^  That  the  entry  in  such  cases  shall  be 
made  in  favor  of  the  "  heirs"  of  the  deceased  pre-emptor,  and  a  patent 
thereon  shall  cause  the  title  to  inure  to  said  heirs  as  if  tneir  names  had  been 
specially  mentioned.  (Sec.  2269.) 

Sbc.  3.  And  be  it  further  enacted,  That  every  settler  on  section  sixteen,  re- 
served for  the  use  of  schools,  or  on  other  reserves  or  land  covered  by  private 
claims  of  others,  which  was  not  surveyed  at  the  time  of  such  settlement,  and 
who  shall  otherwise  come  within  the  provisions  of  the  several  pre  emption 
laws  in  force  at  the  time  of  the  settlement,  upon  proof  thereof  before  the 
register  of  the  proper  land  ofiice,  shall  be  entitled  to  enter,  at  the  minimum 
price,  any  other  quarter  section,  or  fractional  section,  or  fractional  quarter 
section,  in  the  land  district  in  which  such  school  section  of  reserve  or  private 
claim  may  lie,  so  as  not  to  exceed  one  hundred  and  sixty  acres,  not  reserved 
from  sale  or  in  the  occupancy  of  any  actual  bona-Jide  settler :  Pnmded,  Such 
settlement  was  made  before  the  date  of  the  act  of  fourth  September,  eigh- 
teen hundred  and  forty -one,  and  after  the  extinguishment  of  the  Indian 
title. 

Sec.  4.  And  be  U  further  enacted.  That  where  an  individual  has  filed,  under 
the  late  pre-emption  law,  his  declaration  of  intention  to  claim  the  benefits 
of  said  law  for  one  tract  of  land,  it  shall  not  be  lawful  for  the  same  indi- 
vidual at  any  future  time  to  file  a  second  declaration  for  another  tract. 

Sec.  5.  And  be  it  further  enacted,  That  claimants  under  the  late  pre- 
emption law,  for  land  not  yet  proclaimed  for  sale,  are  required  to  make 
known  their  claims,  in  writing,  to  the  register  of  the  proper  land  office, 
within  three  months  from  the  date  of  this  act  when  the  settlement  has  been 
already  made,  and  within  three  months  from  the  time  of  the  settlement 
when  such  settlements  shall  hereafter  be  made,  giving  the  designation  of 
the  tract  and  the  time  of  settlement ;  otherwise  his  claim  to  be  foneited,and 
the  tract  awarded  to  the  next  settler,  in  the  order  of  time,  on  the  same  tract 
of  land,  who  shall  have  given  such  notice  and  otherwise  complied  with  the 
conditions  of  the  law.    [Sec.  2265.] 

Sec.  6.  And  be  it  further  enacted^  That  whenever  the  vacancy  of  the  office 
either  of  register  or  receiver,  or  both,  shall  render  it  impossible  for  the 
claimant  to  comply  with  any  requisition  of  any  of  the  pre-emption  laws 
within  the  appointed  time,  such  vacancy  shall  not  operate  to  the  detriment 
of  the  party  claiming  in  respect  to  any  matter  essential  to  the  establishment 
of  his  claim :  Provided,  That  such  requisition  is  complied  with  within  the 
same  period  aft«r  the  disability  is  removed  as  would  have  been  allowed  him 
had  such  disability  not  existed.    [Sec.  2270.] 

Sec.  7.  And  be  il  further  enacted,  That  where  a  settler  on  the  public  lands 
may  reside  on  a  quarter  section,  a  fractional  quarter  section,  or  a  fraction  of 
a  section  less  than  one  hundred  and  sixty  acres,  and  cultivated  land  on  any 
other  and  different  tract  of  either  of  the  descriptions  aforesaid,  he  or  she 
shall  be  entitled,  under  the  act  of  June  twenty-two,  one  thousand  eight  hun- 
dred and  thirty -eight,  to  the  same  privileges  of  a  choice  between  two  legal 
subdivisions  of  each,  so  as  to  include  his  or  her  house  and  farm,  not  to  ex- 
ceed one  hundred  and  sixty  acres  in  all,  as  is  granted  bv  the  first  section  of 
that  act  to  settlers  residing  on  a  quarter  section  and  cultivating  on  another 
and  different  quarter. 

Sec.  8.  And  be  it  further  enacted,  That  where  two  or  more  persons  are  resid- 
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ing  on  any  of  the  species  of  tract  sapecified  in  section  seven  of  this  act,  as 
required  bv  the  acts  of  the  twenty-second  of  June,  one  thousand  eight  hun- 
dred and  thirty-eight,  and  the  first  of  June,  one  thousand  eight  hundred  and 
forty,  and  any  one  or  more  of  said  settlers  may  have  cultivated  land  during 
the  period  of  residence  required  by  either  of  said  acts  on  another  and  differ- 
ent tract,  or  other  and  different  tracts,  the  latter-mentioned  settlers  shall 
be  entitled  to  the  option  of  entering  the  tract  lived  on,  jointly  with  the 
other  or  others,  or  of  abandoning  the  tract  lived  on  to  those  who  have  not 
cnltivated  land  as  above  required,  and  entering  the  tract  or  tracts  cultivated, 
so  as  not  to  exceed  one  hundred  and  sixty  acres  to  any  one  settler,  who.  by 
virtue  of  this  section,  is  entitled  to  a  separate  entry ;  or  such  joint  settlers 
may  jointly  enter  the  tract  so  jointly  occupied  by  them,  and,  in  addition, 
enter  other  contiguous  unoccupied  lands,  by  legal  subdivisions,  so  as  not  to 
exceed  one  hundred  and  sixty  acres  in  all  to  each  of  such  joint  settlers : 
Providedf  That  the  extended  privileges  ^ranted  to  pre-emptors  by  this  act 
shall  not  be  construed  to  deprive  any  other  actual  settler  of  his  or  her  pre- 
vious and  paramount  right  of  pre-emption,  or  to  extend  to  lands  reserved 
for  any  other  purpose  wnatever. 

Sec.  9.  And  oe  it  further  enactedy  That  all  persons  coming  within  the  tenth 
section  of  the  act  of  the  fourth  of  September,  eighteen  huncired  and  forty-one, 
entitled  "  An  act  to  approjiriate  the  proceeds  of  the  sales  of  the  public  lands 
and  to  ^rant  pre-emption  rights,"  shall  be  entitled  to  the  right  of  pre-emption 
under  its  provisions,  notwithstanding  such  persons  claiming  the  pre-emption 
shall  have  settled  u^on  and  improved  the  lands  claimed  before  the  same 
were  surveyed :  Provided^  Such  settlements  were  made  before  the  date  of  the 
aforesaid  act,  and  after  the  extinguishment  of  the  Indian  title.  And  said  act 
shall  not  be  so  construed  as  to  preclude  any  person  who  may  have  filed  a 
notice  or  intention  to  claim  any  tract  of  land  by  pre-emption  under  said  act, 
from  the  right  allowed  by  law  to  others  to  purchase  the  same  by  private  entry 
after  the  expiration  of  the  right  of  pre-emption,    [Sec  2272.] 

Approved  March  3, 1843.    (5  Stats.,  p.  619.) 


(C.) 
An  Act  to  extend  pre-emption  rights  to  certain  lands  therein  mentioned. 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled^  That  the  pre-emption  laws  of  the  United  States, 
as  they  now  exist,  be,  and  they  are  hereby,  extended  over  the  alternate  re- 
served sections  of  public  lands  along  the  lines  of  all  the  railroads  in  the 
United  States,  wherever  public  lands  have  been,  or  may  be,  granted  by  acts 
of  Congress;  and  that  it  shall  be  the  privilege  of  the  persons  residing  on  any 
of  said  reserved  lands  to  pay  for  the  same  in  soldiers'  bounty -land  warrants, 
estimated  at  a  dollar  and  twenty -five  cents  per  acre,  or  in  gold  and  silver,  or 
both  together,  in  preference  to  any  other  person,  and  at  any  time  before  the 
same  shall  be  offered  for  sale  at  auction :  Provided^  That  no  person  shall  be 
entitled  to  the  benefit  of  this  act  who  has  not  settled  and  improved,  or  shall 
not  settle  and  improve,  such  lands  prior  to  the  final  allotment  of  the  alternate 
sections  to  such  railroads  by  the  Ueneral  Land-Office:  And  provided  further. 
That  the  price  to  be  paid  shall,  in  all  cases,  be  two  dollars  and  fifty  cents 
per  acre,  or  such  other  minimum  price  as  is  now  fixed  by  law,  or  may  be 
fixed  upon  lands  hereafter  granted ;  and  no  one  person  shall  have  the  right 
of  pre-emption  to  more  than  one  hundred  and  sixty  acres:  And  provided 
further,  That  any  settler  who  has  settled,  or  who  may  hereafter  settle,  on 
lands  heretofore  reserved  on  account  of  claims  under  French,  Spanish,  or, 
other  grants  which  have  been,  or  shall  be,  hereafter  declared  by  the  Su- 
preme Court  of  the  United  States  to  be  invalid,  shall  be  entitled  to  all  the 
rights  of  pre-emption  granted  by  this  act  and  the  act  of  fourth  September, 
eighteen  hundred  and  forty-one,  entitled  "  An  act  to  appropriate  the  pro- 
ceeds of  the  public  lands  and  to  grant  pre-emption  rights,"  after  the  lands 
shall  have  been  released  from  reservation,  in  the  same  manner  as  if  no  reser- 
vation existed.    (Sees.  2279,  2280.)    (10  Stats.,  p.  244.) 

Approved,  March  3, 1853. 
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(D.) 
An  Act  for  the  relief  of  settlers  on  lands  reserved  for  railroad  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  every  settler  on  public  lands  which  have 
been,  or  may  be.  withdrawn  from  market  in  consequence  of  proposed  rail- 
roads, and  who  nad  settled  thereon  prior  to  such  withdrawal,  shall  be  en- 
titled to  pre-emption,  at  the  ordinary  minimum  to  the  lands  settled  on  and 
cultivated  by  them :  Provided^  They  shall  prove  up  their  rights  according  to 
such  rules  and  regulations  as  may  oe  prescribed  by  the  Secretary  of  the  In- 
terior, and  pay  for  the  same  before  the  day  that  may  be  fixed  by  the  Presi- 
dent's proclamation  for  the  restoration  of  said  lands  to  market.    (Sec.  2281.) 

Approved^  March  27, 1864.    (10  Stats.,  p.  269.) 

(E.) 

An  Act  to  establish  a  land  ofl&ce  in  Colorado  Territory,  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  afsembkdy  That  all  the  lands  belonging  to  the  United 
States  to  which  the  Indian  title  has  been  or  shall  be  extinguished  shall  be 
subject  to  the  operations  of  the  pre-emption  act  of  the  fourth  September, 
1841,  and  under  the  conditions,  restrictions,  and  stipulations  therein  men- 
tioned :  Provided^  however^  That  when  unsurveyed  lands  are  claimed  by  pre- 
emption, notice  of  the  specific  tracts  claimed  shall  be  filed  within  six  months 
after  the  survey  has  been  made  in  the  field ;    and  on  failure  to  file  such 
notice,  or  to  pay  for  the  tract  claimed  within  twelve  months  from  the  filing 
of  such  notice,  the  parties  claiming  such  lands  shall  forfeit  all  right  thereto, 
provided  said  notices  may  be  filed  wijth  the  surveyor  general)  and  to  be  noted 
)y  him  on  the  township  plats,  until  other  arrangements  have  been  made  by 
aw  for  that  purpose.    [Sec.  2257.] 

«#«««  «««« 

Approved,  June  2, 1862.    (12  Stats.,  p.  413.) 


(F.) 

An  Act  to  secure  homesteads  to  actual  settlers  on  the  public  domain. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Qmgress  assembled.  That  any  person  who  is  the  head  of  a  family, 
or  who  has  arrived  at  the  age  of  twenty -one  years  and  is  a  citizen  of  the 
United  States,  or  who  shall  nave  filed  his  declaration  of  intention  to  become 
such,  as  required  by  the  naturalization  laws  of  the  United  States,  and  who 
has  never  borne  arms  against  the  United  States  Government  or  given  aid  and 
comfort  to  its  enemies,  shall,  from  and  after  the  first  January,  eighteen  hun- 
dred and  sixty-three,  be  entitled  to  ent^r  one  quarter  section  or  a  less  quan- 
tity of  unappropriated  public  lands  upon  which  said  person  may  have  filed 
a  pre-emption  claim,  or  which  may,  at  the  time  the  application  is  made,  be 
subject  to  pre-emption  at  one  dollar  and  twenty -five  cents  or  less  per  acre ; 
or  eighty  acres  or  less  of  such  unappropriated  lands  at  two  dollars  and  fifty 
cents  per  acre,  to  be  located  in  a  body,  m  conformity  to  the  legal  subdivisions 
of  the  public  lands,  and  after  the  same  shall  have  been  surveyed :  Provided, 
That  any  person  owning  and  residing  on  land  may,  under  the  provisions  of 
this  act,  enter  other  land  lying  contiguous  to  his  or  her  said  land,  which 
shall  not,  with  the  laud  so  already  owned  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres.    [Sec.  2289.] 

Sec.  2.  And  be  it  further  enacted,  That  the  person  applying  for  the  benefit  of 
this  act,  shall,  upon  application  to  the  register  of  the  land  office  in  which  he 
or  she  is  about  to  make  such  entry,  make  affidavit  before  the  said  register 
or  receiver  that  he  or  she  is  the  head  of  a  family,  or  is  twenty-one  or  more 
years  of  age,  or  shall  have  performed  service  in  the  Army  and  Navy  of  the 
United  States,  and  that  he  has  never  borne  arms  against  the  Government  of 
the  United  States  or  given  aid  and  comfort  to  its  enemies,  and  that  such  ap- 
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plication  is  made  for  his  or  her  exclusive  use  and  benefit,  and  that  said  entry 
18  made  for  the  purpose  of  said  actual  settlement  and  cultivation,  and  not 
either  directly  or  indirectl  v,for  the  use  or  benefit  of  any  other  person  or  person 
whomsoever ;  and  upon  nling  the  said  affidavit  with  the  register  or  receiver, 
and  on  payment  of  ten  dollars,  he  or  she  shall  thereupon  be  permitted  to 
enter  the  quantity  of  land  specified  ;  Provided^  however,  That  no  certificate 
shall  be  given  or  patent  issuea  therefor  until  the  expiration  of  five  years 
from  the  date  of  such  entry  ;  and  if,  at  the  expiration  of  such  time,  or  at  any 
time  within  two  years  thereafter,  the  person  making  such  entry  or,  if  he  be 
dead,  his  widow ;  or,  in  case  of  her  death,  his  heirs  or  devisee ;  or,  in  case  of  a 
widow  making  such  entry  her  heirs  or  devisee  in  case  of  her  death-shall  prove 
by  two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  years  immediately  succeeding  the  time  of  filing  the 
affidavit  aforesaid,  and  shall  make  affidavit  that  no  part  of  said  land  has  been 
alienated,  and  that  he  has  borne  true  allegiance  to  the  Government  of  the 
United  States ;  then,  in  such  case,  he,  she,  or  they,  if  at  that  time  a  citizen  of 
the  United  States,  shall  be  entitled  to  a  patent,  as  in  other  cases  provided  by 
law :  And  provided  further,  That  in  case  of  the  death  of  both  father  and 
mother,  leaving  an  infant  child  or  children  under  twenty-one  years  of  age, 
the  rieht  and  fee  shall  inure  to  the  benefit  of  said  infant  child  or  children ; 
and  the  executor,  administrator,  or  guardian  may,  at  any  time  within  two 
years  after  the  death  of  the  surviving  parent,  and  in  accordance  with  the 
laws  of  the  State  in  which  such  children  for  the  time  being  have  their  domi- 
cile, sell  said  land  for  the  benefit  of  said  infants,  but  for  no  other  purpose ; 
•  and  the  purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and  be 
entitled  to  a  patent  from  the  United  States  on  payment  of  the  office  fees  and 
sum  of  money  herein  specified.    [Sec.  2290.] 

Sec.  3.  And  be  it  further  enacted,  That  the  register  of  the  land  office  shall 
note  all  such  applications  on  the  tract-books  and  plats  of  his  office,  and 
keep  a  register  of  all  such  entries,  and  make  return  thereof  to  the  General 
Land-Office,  together  with  the  proof  upon  which  they  have  been  founded. 
[Sec.  2295.] 

Sec.  4.  And  he  it  further  enacted,  That  no  lands  acquired  under  the  provisions 
of  this  act  shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt  or 
debts  contracted  prior  to  the  issuing  of  the  patent  therefor.     [Sec.  2296.] 

Sec.  5.  And  be  it  further  enacted,  That  if,  at  any  time  after  the  tiling  of  the 
affidavit,  as  required  in  the  second  section  of  this  act,  and  before  the  expir- 
ation of  the  five  years  aforesaid,  it  shall  be  proven,  after  due  notice  to  tlie 
settler,  to  the  satisfaction  of  the  register  of  the  land  office,  that  the  person 
having  filed  such  affidavit  shall  have  actually  changed  his  or  her  residence, 
or  abandoned  the  said  land  for  more  than  six  montns  at  any  time,  then  and 
in  that  event  the  land  so  entered  shall  revert  to  the  Government.  [Sec. 
2297.] 

Sec.  6.  And  be  it  further  enacted,  That  no  individual  shall  be  permitted  to  ac- 
quire title  to  more  than  one  quarter  section  under  the  provisions  of  this  act; 
and  that  the  Commissioner  of  the  General  Land-Office  is  hereby  required  to 
prepare  and  issue  such  rules  and  regulations,  consistent  with  this  act,  as  shall 
be  necessary  and  proper  to  carry  its  provisions  into  effect ;  and  that  the 
registers  and  receivers  of  the  several  land  offices  shall  be  entitled  to  receive 
the  same  compensation  for  any  lands  entered  under  the  provisions  of  this 
act  that  they  are  now  entitled  to  receive  when  the  same  quantity  of  land 
is  entered  with  money,  one-half  to  be  paid  by  the  person  making  the  appli- 
cation at  the  time  of  so  doing,  and  the  other  half  on  the  issue  ot  the  certifi- 
cate by  the  person  to  whom  it  may  be  issued  ;  but  this  shall  not  be  construed 
to  enlarge  the  maximum  of  compensation  now  prescribed  by  law  for  any 
register  or  receiver;  Provided,  That  nothing  contained  in  this  act  shall  be  so 
construed  as  to  impair  or  interfere  in  any  manner  whatever  with  existing, 
pre-emption  rights :  And  provided  farther.  That  all  persons  who  may  have  filed 
their  application  for  a  pre-emption  right  prior  to  the  passage  of  this  act  shall 
be  entitled  to  all  privileges  of  this  act:  Provided  further.  That  no  person 
who  has  served,  or  may  hereafter  serve,  for  a  period  of  not  less  than  four- 
teen days  in  the  Army  or  Navy  of  the  United  States,  either  regular  or  volun- 
teer, under  the  laws  tliereof,  during  the  existence  of  an  actual  war,  domestic 
or  foreign,  shall  be  deprived  of  tlie  benefits  of  this  act  on  account  of  not  hav- 
ing attained  the  age  of  twenty-one  years.  [Sees.  2298,  2299,  2300.] 
14 
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Sec.  7.  And  be  it  further  enacted^  That  the  fifth  section  of  the  act  entitled 
*'An  Act  in  addition  to  an  act  more  effectually  to  provide  for  the  punishment 
of  certain  crimes  against  the  United  States,  and  for  other  purnoses,"  ap- 
proved tlie  third  of  March,  in  the  year  eighteen  hundred  and  infty-seven,- 
shall  extend  to  all  oaths,  affirmations,  and  affidavits  required  or  authorized 
by  this  act. 

Sec.  8.  And  he  it  furtlier  enacted,  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  prevent  any  person  who  has  availed  him  or  herself  of  the  bene- 
fits of  the  first  section  of  this  act  from  paying  the  minimum  price,  or  the 
price  to  which  the  same  may  have  graduated,  for  the  quantity  of  land  so  en- 
tered at  any  time  before  the  expiration  of  the  five  years^  and  obtained  a  patent 
therefor  from  the  Government,  as  in  other  cases  provided  by  law,  on  making 
proof  of  settlement  and  cultivation  as  provided  by  existing  laws  granting  pre- 
emption rights.    [Sec.  2301.] 

Approved  May  20, 1862.    (12  Stats.,  p.  392.) 


(G.) 

AN  ACT  amendatory  of  the  homestead  law,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembledj  That  in  case  of  any  person  desirous  of  availing 
himself  of  the  benefits  of  the  homestead  act  of  twentieth  May,  eighteen  hun- 
dred and  sixty-two,  but  who,  by  reason  of  actual  service  in  the  military  of 
naval  service  of  the  United  States,  is  unable  to  do  the  personal  preliminary 
acts  at  the  district  land  office  which  the  said  act  of  twentieth  of  May,  eigh- 
teen hundred  and  sixty-two,  requires,  and  whose  family,  or  some  member 
thereof,  is  residing  on  the  land  which  he  desires  to  enter,  and  upon  which 
a  bona-fide  improvement  and  settlement  have  been  made,  it  shall  and  may 
be  lawful  for  such  person  to  make  the  affidavit  required  by  said  act  before 
the  officer  commanding  in  the  branch  of  the  service  in  which  the  party  may 
be  engaged,  which  affidavit  shall  be  as  binding  in  law,  and  with  like  pen- 
alties, as  if  taken  before  the  register  or  receiver ;  and  upon  such  affidavit 
being  filed  with  the  register  by  the  wife  or  other  representative  of  the  party, 
the  same  shall  become  effective  from  the  date  of  such  filing,  providing  the 
said  application  and  affidavit  are  accompanied  by  the  fee  and  commissions 
as  required  by  law. 

Sec.  2.  And  be  it  further  enacted^  That  besides  the  ten-dollar  fee  exacted  by 
the  said  act,  the  homestead  applicant  shall  hereafter  pay  to  the  register  and 
receiver  each,  as  commissions,  at  the  time  of  entry,  one  per  centum  upon 
the  cash  price  as  fixed  by  law  of  the  land  applied  for,  and  like  commissions 
when  the'  claim  is  finally  established  and  the  certificate  therefor  issued  as 
the  basis  of  a  patent.     [Sec.  2290.] 

Sec.  3.  Andoe  U  further  enacted,  That  in  anv  case  hereafter  in  which  the  ap- 
plicant for  the  benefit  of  the  homestead,  ana  whose  family,  or  some  member 
thereof,  is  residing  on  the  land  which  he  desires  to  enter,  and  upon  which  a 
bona-fide  improvement  and  settlement  have  been  made,  is  prevented,  by  rea- 
son of  distance,  bodily  infirmity,  or  other  good  cause,  from  personal  attend- 
ance at  the  district  land-office,  it  shall  and  may  be  lawful  for  him  to  make 
the  affidavit  required  by  the  original  statute  before  the  clerk  of  the  court  for 
the  countv  in  which  the  applicant  is  an  actual  resident,  and  to  transmit  the 
same,  with  the  fee  and  commissions,  to  the  register  and  receiver.  [Sec.  2294.] 

Sec.  4.  And  be  it  further  enacted,  That  in  lieu  of  the  fee  allowed  by  the  twelfth 
section  of  the  preemption  act  of  fourth  of  September,  eighteen  hundred  and 
forty-one,  the  register  and  receiver  shall  each  be  entitled  to  one  dollar  for 
their  services  in  acting  upon  pre-emption  claims,  and  shall  be  allowed, 
jointly,  at  the  rate  of  fifteen  cents  per  hundred  words  for  the  testimony  which 
may  be  reduced  by  them  to  writing  for  claimants  in  establishing  pre-emp- 
tion or  homestead  rights ;  the  regulations  for  giving  proper  effect  to  the  pro- 
visions of  this  act  to  be  prescribed  by  the  Commissioner  of  the  General 
Land-Office.    [Sec.  2293.] 

Sec.  5.  And  be  it  further  enacted,  That  where  a  pre-emptor  has  taken  the  in- 
itiatory steps  required  by  existing  laws  in  regard  to  actual  settlement,  and 
is  called  away  from  such  settlement  by  being  actually  engaged  in  the  mili- 
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tary  or  naval  service  of  the  United  States,  and  by  reason  of  such  absence  is 
unable  to  appear  at  the  district  land-office  to  make  before  the  register  or  re- 
ceiver, the  affidavits  required  by  the  thirteenth  section  of  the  pre-emption 
act  of  fourth  of  September,  eighteen  hundred  and  forty-one,  the  time  for 
filing  such  affidavit  and  making  final  proof  and  entry  of  location  shall  be  ex- 
tended six  months  after  the  expiration  of  his  term  of  service,  upon  satisfac- 
tory proof,  by  affidavit  or  the  testimony  of  witnesses,  that  the  said  preemp- 
tor  is  so  in  the  service,  being  filed  with  the  register  of  the  land-office  for  the 
district  in  which  his  settlement  is  made.     [Sec.  2268.] 

Skc.  6.  And  be  U  further  enacted.  That  the  registers  and  receivers  in  the  State 
of  California,  in  the  State  of  Oregon,  and  in  the  Territories  of  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  and  Arizona,  shall  be  entitled  to  col- 
lect and  receive  in  additian  to  the  fees  and  allowances  provided  by  this  act, 
fifty  per  centum  of  said  fees  and  allowances  as  compensation  for  their  servi-. 
ces :  Provided^  That  the  salary  and  fees  allowed  any  register  or  receiver  shall 
not  exceed  in  the  aggregate  the  sum  of  three  thousand  dollars  per  annum. 
[Sec.  2238.] 

Approved,  March  21, 1864.    (13  Stats.,  p.  35.) 


(H.) 

An  Act  for  the  disposal  of  the  public  lands  for  homestead  actual  settlement 
in  the  States  of  Alabama,  Mississippi,  Louisiana,  Arkansas,  and  Florida. 

Be  U  enacted  by  tJie  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  from  and  after  the  passage  of  this  act,  all 
the  public  lands  in  the  States  of  Alabama,  Mississippi,  Louisiana,  Arkansas, 
and  Florida  shall  be  disposed  of  according  to  the  stipulations  of  the  home- 
stead law  of  twentieth  May,  eighteen  hundred  and  sixty-two,  entitled  "  An 
Act  to  secure:  homesteads  to  actual  settlers  on  the  pnblic  domain,"  and  the 
act  supplemental  thereto,  approved  twenty-first  of  March,  eighteen  hundred 
and  sixty-four,  but  with  this  restriction,  that  until  the  expiration  of  two 
years  from  and  after  the  passage  of  this  act  no  entry  shall  be  made  for  more 
than  a  half-quarter  section,  or  eighty  acres ;  and  in  lieu  of  the  sum  of  ten 
dollars  required  to  be  paid  by  the  second  section  of  said  act,  there  shall  be 
paid  the  sum  of  five  dollars  at  the  time  of  the  issue  of  each  patent ;  and  that 
the  public  land  in  said  States  shall  be  disposed  of  in  no  other  manner  after 
the  passtige  of  this  act:  Provided,  That  no  distinction  or  discrimination 
shall  be  made  in  the  construction  or  execution  of  this  act  on  account  of  race 
or  color :  A7id  provided  further,  That  no  mineral  lands  shall  be  liable  to  entry 
and  settlement  under  its  provisions.    [Sees.  2302,  2303.] 

Sec.  2.  And  be  it  further  enacted,  That  section  second  of  the  above-cited 
homestead  law,  entitled  "  An  Act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,"  approved  May  twentieth,  eighteen  hundred  and. sixty- 
two,  be  so  amended  as  to  read  as  follows:  That  the  person  applying  for  the 
benefit  of  this  act  shall,  upon  application  to  the  register  of  the  land-office  in 
which  he  or  she  is  about  to  make  such  entry,  make  affidavit  before  the  said 
register  or  receiver  that  he  or  she  is  the  head  of  a  family,  or  is  twenty-one 
years  or  more  of  age,  or  shall  have  performed  service  in  the  Army  or  Navy 
of  the  United  States,  and  that  such  application  is  made  for  his  or  her  exclu- 
sive use  and  benefit,  and  that  said  entry  is  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not,  either  directly  or  indirectly,  for  the  use 
or  benefit  of  an^  other  person  or  persons  whomsoever ;  and  upon  filing  the 
said  affidavit  with  the  register  or  receiver,  and  on  payment  of  five  dollars 
when  the  entry  is  not  more  than  eighty  acres,  he  or  she  shall  thereupon  be 
permitted  to  enter  the  amount  of  land  specified :  Provided,  however,  That  no 
certificate  shall  be  given  or  patent  issued  therefor  until  the  expiration  of  five 
years  from  the  date  of  such  entry ;  and  if,  at  the  expiration  of  such  time,  or 
at  any  time  within  two  years  thereafter,  the  person  making  such  entry,  or  if 
he  be  dead,  his  widow,  or  in  case  of  her  death,  his  heirs  or  devisee,  or  m  case 
of  a  widow  making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  shall 
prove  by  two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or 
cultivated  the  same  for  the  term  of  five  years  immediately  succeeding  the 
tune  of  filing  the  affidavit  aforesaid,  and  shall  make  affidavit  that  no  part  of 
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said  land  has  been  alienated,  and  that  he  will  bear  true  allegiance  to  the 
Government  of  the  United  States ;  then,  in  such  case,  he,  she,  or  they,  if  at 
that  time  a  citizen  of  the  United  States,  shall  be  entitled  to  a  patent,  as  in 
other  cases  provided  by  law :  And  provided  further^  That  in  case  of  the  deatli 
of  both  father  and  mother,  leaving  an  infant  child  or  children  under  twenty- 
one  years  of  age,  the  risht  and  fee  shall  inure  to  the  benefit  of  said  infant 
child  or  children ;  and  tiie  executor,  administrator,  or  guardian  may,  at  any 
time  within  two  years  after  the  death  of  the  surviving  parent,  and  in  accord- 
ance with  the  laws  of  the  State  in  which  such  children  for  the  time  being 
have  their  domicile,  sell  said  land  for  the  benefit  of  said  infants,  but  for  no 
other  purpose,  and  the  purchaser  shall  acquire  the  absolute  title  by  the  pur- 
chase, and  be  entitled  to  a  patent  from  the  United  States  on  the  payment  of 
the  otfice-fees  and  sums  of  money  herein  specified:  Provided^  That  until  the 
first  day  of  January^  eighteen  hundred  and  sixty -seven,  any  person  applying 
for  the  benefit  of  this  act  shall,  in  addition  to  the  oath  hereinbefore  required, 
also  make  oath  that  he  has  not  borne  arms  against  the  United  States  or  given 
aid  and  comfort  to  its  enemies.     [Sees.  2290,  2291,  2292.] 

Sec.  3.  And  he  it  further  enacted,  That  all  the  provisions  of  the  said  homestead 
law,  and  the  act  amendatory  thereof,  approved  March  twenty-first,  eighteen 
hundred  and  sixty -four,  so  far  as  the  same  may  be  applicable,  except  so  far 
as  the  same  are  modified  by  the  preceding  sections  of  this  act,  are  applied  to 
and  make  part  of  this  act  as  fully  as  if  herein  enacted  and  set  forth. 

Approved,  June  21, 1866.    (14  Stats.,  p.  67.) 


Ko.  266. 

OLE  NEILSON.] 

Homestead  claim  under  the  act  of  March  21, 1864.    Neilson  did  not  reside 
on  the  land,  neither  did  any  member  of  his  family  for  two  years  after  the 
entry. 
Held— That  he  had  no  right  to  the  land ;  that  the  cancellation  of  an  entry 

made  of  ofl'ered  land  does  not  of  itself  restore  the  land  to  private  entry; 

that  it  can  only  be  restored  by  public  notice  in  the  manner  provided  by  law 

and  the  regulations  of  the  Department. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  July  17,  1871. 

Sir: — I  have  examined  the  case  of  Die  Neilson  claiming  as  a  home- 
stead N.  ^  of  S.  W.  i,  and  S.  W.  i,  of  S.  W.  i.  Sec.  23,  and  N.  E.  \  of  8.  E.  \, 
Sec.  22, 117,  32,  Litchfield,  Minn.  Neilson  entered  the  tract  as  a  home- 
stead Jane  11, 1864.  He  was  at  that  time  in  the  military  service  of  the 
United  States.  He  was  honorably  discharged  December  2,  1865,  and 
immediately  commenced  to  improve  the  land.  He  built  a  honse  and 
commenced  an  actual  residence  in  it  May  30,  1866.  He  has  made 
valuable  improvements  and  his  good  faith  is  not  questioned. 

TJI^e  Commissioner  decided  that  the  entry  must  be  cancelled  on  the 
ground  that  two  years  elapsed  between  the  date  of  entry  and  that  of 
the  first  residence  and  cultivation,  while  the  la^  in  such  a  case  required 
the  party  to  make  affidavit  that  bona-fide  settlement  and  improvements 
had  been  made  on  the  land  within  six  months  from  entry,  and  that 
some  member  of  his  family  was  residing  thereon. 

In  view,  however,  of  the  valuable  improvements  made  upon  the  tract, 
the  Commissioner  instructed  the  local  otiicers  to  allow  claimant  to  enter 
the  land  at  private  entry.     From  this  decision  Neilson  has  appealed. 

The  amendatory  homestead  act  of  March  21,  1864,  Sec.  1.,  allowed 
entry  by  a  person  in  the  actual  military  or  naval  service  of  the  United 
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States  of  land,  upon  which  his  family,  or  some  member  of  it,  was  re- 
siding, and  upon  which  hona-fide  improvements  and  cultivation  had 
been  made.  Under  these  circumstances  it  was  lawful  for  such  person  to 
make  the  affidavit  required  by  the  act  of  1862,  before  the  officer  com- 
manding in  the  branch  of  the  service  to  which  he  belonged,  and  upon 
such  affidavit  being  filed  with  the  register  of  the  local  office  by  the  wife 
or  other  representative  of  such  person,  it  became  effective  from  the  date 
of  such  filing.  The  intention  of  Congress  as  expressed  in  this  act,  was 
to  prevent  the  failure  of  homestead  claims  by  reason  of  absence  of  the 
claimant  in  the  military  or  naval  service.  It  provided  for  and  required, 
however,  the  occupancy  of  the  land  by  some  member  of  the  soldier's  or 
sailor's  family.  The  applicant  was  required  to  make  affidavit  that  such 
residence  had  been  already  acquired. 

In  the  case  of  Neilson  it  is  admitted  that  the  land  was  not  cultivated 
until  two  years  after  the  entry,  and  that  no  member  of  his  family  was 
on  the  land  at  any  time  during  that  period.  His  entry  should  therefore 
be  cancelled.  With  reference  to  the  cancellation  of  an  entry  made  of 
offered  land,  the  present  ruling  of  the  General  Land-Office,  approved  by 
the  Department  proper,  is  that  such  cancellation  does  not  of  itself  restore 
the  land  to  private  entry.  It  can  only  be  so.restored  by  public  notice, 
in  the  manner  provided  by  laV  and  the  regulations  of  the  Department. 

The  claimant  cannot  therefore  be  allowed  to  enter  the  land  at  private 
entry  in  accordance  with  the  instructions  of  the  Commissioner  to  the 
local  officers. 

With  this  exception,  the  decision  of  the  Commissioner  should  in  my 
opinion  be  affirmed. 

Very  respectfully, 

W.  H.  SMITH,  AB8t.  AUy.  General 

Hon.  C.  Delano,  Secretary  of  the  Interior, 

[Note.— This  opinion  was  not  adopted  by  the  becretaiy,  who  suspended 
the  case  in  view  of  expected  C'Ongressional  Legislation.  Keilson  was  after- 
wards allowed  to  enter  under  the  soldiers'  Homestead  Law.    Ed.] 


Ho.  267. 

EUGENE  CRISS, 

Application  to  make  cash  entry.     The  tract  is  within  limits  of  the  grant 

to  the  Iowa  Falls  and  Sioux  City  R.  R.  (11  Stats.,  915),  and  was 

covered  by  a  pre-emption  claim  at  the  time  the  line  of  road  was 

definitely  located :  it  therefore  did  not  pass  to  the  road. 

This  tract  was  unoffered  land,  and  is  in  an  odd  section.  The  even 
sections  were  proclaimed  for  sale. 

Held — That  the  odd  sections,  never  having  been  offered,  were  not 
subject  to  private  entry. 

Decision  by  the  Secretary,  Nov.  20,  1871. 


No.  268. 

JAMES  B.  SLOAN. 

Sloan  asked  to  enter  at  private  entry  certain  lands,  before  that  with- 
drawn for  a  railroad  and  not  restored. 

Held — That  his  application  was  properly  refused. 
Decision  by  the  Secretary ,  Jan.  4,  1872. 
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No.  269. 

PAXTON  V.  DAVIDSON. 

Payment  for  lands  at  private  entry  must  be  made  in  cash,  not  by  clieck,  es- 
pecially where  another  party  claims  the  land  who  has  in  all  respects  com- 
plied with  the  law  and  received  the  duplicate  receipt. 

Department  of  the  Interior, 
Washington,  D.  C,  8th  March,  1872. 

Sir: — I  have  examined  the  case  of  J.  W.  Paxton  v.  W.  F.  David- 
son, on  appeal  from  your  decision  of  September  8tb,  1871,  involving 
titles  to  certain  lands  in  the  district  of  New  Ulm,  Minnesota. 

The  question  involved  is  one  of  law,  and  arises  upon  a  statement  of 
facts  substantially  as  follows : 

Paxton,  July  17,  1868,  applied  to  enter  certain  lands  among  which 
it  is  claimed  are  the  lands  in  controversy.  He  filled  out  the  application 
in  regular  form  and  deposited  the  same  with  the  Receiver,  but  took  no 
duplicate  receipts.  He  had,  prior  to  this  time,  left  with  the  Register  a 
check  or  bill  of  credit  upon  the  Marine  National  Bank  of  St.  Paul,  for 
six  thousand  dollars,  intended,  as  it  is  claimed,  to  pay  for  these  and  other 
entries.  He  also  had  a  verbal  agreement  with  the  Receiver  by  which 
that  officer  was  authorized  to  draw  on*  said  Bank  to  the  extent  of 
$10,000,  to  pay  for  these  or  any  other  entries  that  he  (Paxton)  might 
make.  These  applications,  so  far  as  the  tracts  in  controversy  are 
concerned,  were  never  entered  upon  the  tract  books  or  plats  of  the  local 
office. 

On  the  28th  day  of  July,  1868,  one  D.  0.  Valentine,  the  duly  accred- 
ited agent  of  Davidson,  applied  at  the  local  office  to  make  entries  of 
certain  lands.  An  inspection  of  the  plats  showing  no  appropriation  of 
the  tracts  in  controversy,  he  offered  to  enter  them,  but  was  informed  by 
the  Receiver  and  his  clerk  that  they  had  already  beed  entered  and  paid 
for  by  Paxton.  When  informed  of  the  nature  of  the  entry  and  pay- 
ment by  Paxton,  he  insisted  upon  its  irregularity  and  upon  his  own 
right  to  make  an  entry.  After  consultation  the  Register  and  Receiver 
finally  agreed  to  take  all  the  applications  of  Paxton  then  on  file,  check 
them  off  on  the  plats,  and  then  allow  Valentine  to  enter  any  lands  that 
were  left.  This  having  been  done,  Valentine  entered  the  tracts  in  con- 
troversy with  many  others,  paid  for  the  same  and  received  duplicate 
receipts.  Paxton  claims,  and  the  testimony  of  the  Receiver  and  his 
clerk  tends  to  show,  that  the  tracts  in  controversy  were  Included  in  his 
original  applications,  but  at  the  date  of  the  entries  by  Valentine,  the 
same  had  been  mislaid  in  the  office  of  the  Receiver  and  could  not  be 
found.  The  Receiver  and  his  clerk  both  swear  that  they  saw  these 
applications  subsequent  to  Valentine's  entry ;  but  they  are  not  produced, 
nor  is  their  absence  satisfactorily  explained. 

You  hold  in  your  decision  of  September  8th,  1871,  that  the  lands  in 
contest  were  never  actually  entered  by  Paxton  in  any  true  or  legal 
sense,  for  the  reason  that  payment  for  the  same  was  made  by  check, 
while  the  law  for  the  disposition  of  the  public  domain  requires  all  sales 
of  the  public  lands  to  be  made  for  cash,  military  warrants  or  certain 
kinds  of  scrip.  From  this  decision  an  appeal  has  been  taken  by 
Paxton. 

While  I  would  not  go  so  far  as  to  hold  that  a  regularly  made  appli- 
cation to  enter  a  tract  of  land,  which  through  the  neglect  of  the  local 
officers  had  not  been  entered  upon  the  plat  or  books,  would  be  invalid 
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as  an  entry,  because  payment  bad  been  made  by  a  cbeck  wbicb  prior 
to  tbe  entry  bad  been  bonored  by  tbe  bank  and  tbe  proceeds  in  part 
applied  by  the  Receiver ;  yet  in  a  case  like  the  present  I  have  little 
besitancy  in  holding  that  such  an  entry  must  yield  to  a  subsequent  one, 
having  the  equities  of  the  one  found  in  this  case,  and  in  which  all-  the 
requirements  of  law  have  been  fully  met  without  fraud  or  collusion. 

Viewing  it  in  the  most  favorable  light  for  Paxton,  this  is  the  present 
case.  Yalentine,  for  his  principal,  found  the  land  unappropriated,  so 
far  as  he  himself  could  ascertain  or  the  local  officers  could  inform  him. 
He  accordingly  made,  and  they  allowed  an  entry.  He  paid  the  price 
of  the  land  and  took  receipts.  He  has  therefore  prima  facie  a  vested 
right  to  a  patent,  having  fully  complied  with  all  the  requirements  of 
law,  and  having  in  bis  possession  the  best  evidence  of  title  of  which 
the  case  is  susceptible.  The  onv^  probandi  is  upon  Paxton  to  establish 
the  superiority  of  his  own  title,  and  this  be  has  failed  to  do  by  the 
evidence  produced. 

I  therefore  affirm  your  decision,  and  return  herewith  the  papers 
transmitted  witb  your  letter  of  January  15th,  1872. 

Yery  respectfully, 

C.  DELANO,  Secretary, 

Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


No.  270. 

CIRCULAR. 

Department  of  the  Interior^ 

General  Land  Office, 

September  12,  18T2. 

Gentlemen  : — The  circular  of  January  1,  1836,  authorized  the  local 
land  officers  to  allow  parties  to  embrace  in  one  entry  the  whole  number 
of  tracts  desired  to  be  entered  on  the  same  day.  But  it  was  found 
from  experience  to  be  productive  of  more  inconvenience  than  advantage, 
and,  hence,  was  rescinded  by  circular  dated  October  12,  1836. 

Noth withstanding  tbis  revocation,  the  practice  has  been  continued, 
under  tbe  first  circular,  at  some  of  the  local  offices,  so  as  to  retard  and 
embarrass,  rather  than  facilitate  the  transaction  of  business. 

In  order,  therefore,  to  confine  the  practice  to  limits  which  will  pre- 
vent errors,  and  correct  the  evils  growing  out  of  the  past  practice  of 
the  local  officers,  you  are  instructed  to  restrict  entries  made  on  the  same 
day,  by  tbe  same  party,  to  one  township  and  range,  but  as  many  parts 
of  sections  as  desired,  in  the  same  township  and  range,  may  be  in- 
cluded in  one  entry,  not  exceeding,  however,  640  acres,  and  in  no  case 
will  one  entry  be  allowed  to  embrace  lands  in  diflferent  townships  and 
ranges.  Respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
Register  and  Receiver. 
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No.  271. 

CYRUS  WOODMAN  (Parterfield  Warrant), 

The  local  officers  were  directed  to  offer  at  public  sale  certain  laud  thereto- 
fore reserved,  and  they  give  the  required  notice. 
Held — That  the  land  was  not  subject  to  disposal,  and  no  entry  could  be 
allowed,  whether  homestead,  pre-emption  or  other,  until  after  the  land  had 
been  offered  at  public  sale. 

Department  op  the  Interior, 

Washington,  D.  C,  March  16,  1870. 

Sir: — I  have  received  your  report  of  the  1st  ult,  and  accompanying 
papers,  in  the  case  of  the  appeal  taken  by  Cyras  Woodman  from  your 
decision  of  December  9,  1869. 

It  appears  that  the  Register  and  Receiver  at  Ionia,  Michigan,  had 
been  directed  to  offer  at  public  sale  certain  lands  which  had  been  re- 
served, situate  in  townships  18  and  19  of  range  3  west.  The  day 
before  the  sale  was  to  take  place,  Mr.  Woodman  applied  to  locate 
2,440  acres  of  them  with  **  Porterfield  Scrip "  issued  under  act  of 
April  11,  I860,  and  with  special  certificate  No.  2,  issued  to  Wm.  Qirard, 
under  act  of  February  10,  1855. 

The  Register  and  Receiver  refused  to  receive  the  applications  ;  and 
on  appeal  to  you,  you  decided  that  the  lands  were  **  not  liable  to  dispo- 
sal, and  no  entry  thereof  coald  be  allowed,  whether  pre-emption,  home- 
stead or  other,  until  they  should  be  offered  at  public  sale,  pursuant  to 
instructions." 

After  a  careful  examination  of  the  elaborate  argument  filed  by  the 
attorney  of  Mr.  Woodman,  I  concur  in  your  opinion  as  to  the  status  of 
the  lands  in  question,  and  affirm  your  decision. 

The  papers  are  returned. 

Very  respectfully,  W.  T.  OTTO,  Act'g.  Sec'y. 

Hon.  Jos.  S.  Wilson,  Commissioner  of  the  General  Land-Office. 


No.  272.  CIRCULAR. 

DESERT  LANDS  IN  LASSEN  COUNTY,  CALIFORNIA,  ACT  MARCH 

3,  1875. 

Department  of  the  Interior, 

General  Land  Office, 

April  8,  1876. 
Register  and  Receiver,  Susanville,  California. 

Gentlemen  : — The  following  is  the  first  section  of  an  act  of  Con- 
gress approved  March  3,  1875,  entitled  "  An  Act  to  provide  for  the  sale 
of  desert  lands  in  Lassen  county,  California,"  (Part  II.,  No  140,) 

Your  first  duty  in  executing  the  law  will  be  to  require  from  the  party 
who  applies  for  its  benefits  a  declaration — to  be  sworn  to  before  any 
officer  having  an  official  seal,  authorized  to  administer  oaths — setting 
forth  that  he  is  qualified  as  called  for  in  the  act,  and  his  intention  to  re- 
claim the  land  in  the  manner  therein  designated,  the  land  to  be  de- 
scribed particularly  if  surveyed,  and,  if  not  surveyed,  as  nearly  as 
possible  without  a  survey,  by  giving  with  as  much  precision  and  clear- 
ness as  practicable  the  locality  of  the  tract  in  reference  to  known  and 
conspicuous  natural  objects,  or  the  established  lines  of  surveys,  so  as 
to  admit  of  its  being  hereafter  clearly  identified  by  the  surveyors  in  ex- 
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tending  such  lines ;  in  addition  to  which  you  mast  be  satisfied  by  the 
affidavits  of  at  least  two  credible  witnesses  that  the  land  is  of  the  char- 
acter described  in  the  act.  This  done,  you  will  give  the  declaration  its 
proper  number,  refer  thereon  to  the  act  under  which  made,  note  the 
same  on  your  books,  and  appropriately  file  the  papers  in  your  office.  Of 
such  declarations  which  may  be  filed  you  will  keep  a  docket,  indicating 
number,  date,  name  of  party,  and  description  of  land  called  for,  and 
will  forward  an  abstract  of  the  same  to  this  Office,  that  they  may  be 
properly  noted  on  the  records  here.  In  any  case  where  the  land  so  filed 
for  is  not  surveyed,  you  will  in  due  time  call  upon  the  Surveyor- Gen- 
eral for  an  extension  of  the  surveys,  such  as  to  embrace  therein  the 
tract  claimed.  If  at  any  time  within  two  years  from  the  date  of  filing, 
the  party  shall  make  satisfactory  proof  of  the  reclamation  of  all  of  the 
section  of  land  for  which  the  declaration  was  filed,  which  proof  shall 
consist  of  the  testimony  of  not  less  than  two  disinterested  witnesses 
who  shall  appear  in  person  before  you,  and  shall  declare  that  they  have 
personal  knowledge  of  the  condition  of  each  subdivision  of  the  land 
applied  for,  you  will  allow  him  to  make  entry  or  location  of  the  re- 
claimed section,  or  any  part  thereof,  at  the  ordinary  minimum  price  of 
$L25  per  acre.  You  will  issue  the  usual  entry  papers,  properly  note 
the  entry  on  your  records,  and  make  returns  therefor  to  this  Office  in 
the  usual  manner,  forwarding  the  proof  on  which  allowed  with  the  re- 
turns, and  a  reference  to  said  act  to  be  noted  on  the  papers. 

The  rights  which  may  be  acquired  under  this  act,  by  any  party  duly 
qualified  and  complying  with  its  requirements,  before  proof  made  and 
patent  certificate  issued,  as  above  provided  for,  are  personal  in  char- 
acter and  not  transferable. 

It  is  to  be  noted,  in  conclusion,  that  the  second  and  only  other  section 
of  said  act  defines  the  meaning  of  **  desert  lands,"  as  the  expression  is 
used  therein,  by  the  following  words,  viz  :  "  That  all  lands  within  said 
county  of  Lassen,  exclusive  of  timber  lauds  and  of  mineral  lands,  which 
do  not  produce  grass,  or  which  will  not,  without  such  reclamation,  pro- 
duce some  agricultural  crop,  shall  be  deemed  desert  lands  within  the 
meaning  of  this  act." 

Please  acknowledge  the  receipt  of  this  letter. 

Yery  respectfully,  your  obedient  servant, 

S.  S.  BURDETT,  Commissioner. 


JUDICIAL   DECISIONS. 


THE  GENERAL  LAND-OFFICE. 

Whether  the  title  to  a  portion  of  the  public  lands  has  passed  frpm  the 
United  States,  depends  exclusively  upon  the  laws  of  the  United  States ; 
when  it  has  passed  it  then  becomes  subject  to  the  State  laws.  Wilcox 
V.  Jackson,  13  Pet.,  498. 

The  Secretary  of  the  Interior  has  the  power  of  supervision  and 
appeal  in  all  matters  relating  to  the  General  Land-office ;  he  may  set 
aside  a  survey  under  a  confirmed  Spanish  claim,  order  another  to  be 
made  and  issue  a  patent  on  it.     Maguire  v.  Tyler,  I  Bl.,  195. 
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Tbe  commiBsioner  of  the  land-office  has  power  to  dispense  with  the 
regulations  established  bj  him  under  the  pre-emption  law.  Lytle  v. 
Arkansas f  9  H.,  314. 

A  pre  emptioner  is  not  prejudiced  by  the  misconduct  or  neglect  of  an 
officer  of  the  land-office.     Ibid. 

If  a  patent  be  issued  in  a  wrong  name,  the  Commissioner  of  the  Gfene- 
ral  Land-Office  has  power  to  correct  the  mistake  by  accepting  a  sur- 
render of  such  patent  and  issuing  another  in  the  proper  name  of  the 
owner.     Bell  v.  Hearne,  19  H.,  252. 

If  a  patent  be  fraudulently  or  negligently  issued  to  a  wrong  person, 
the  Commissioner  has  power  to  cancel  it.  Doswell  v.  De  la  Lanza,  20 
H.,  29. 

The  Commissioner  has  power  to  vacate  a  fraudulent  entry  of  public 
land.     Harkness  v.  Underhill,  1  BL,  316. 

The  practice  of  the  land-office  to  receive  a  certificate  of  purchase,  as 
evidence  of  title,  cannot  affect  the  rights  of  the  true  owner.  Irvine  v. 
Marshall,  20  H.  558. 

Under  the  act  of  8  May,  1822,  the  register  and  receiver  had  no 
power  to  decide  upon  conflicting  titles,  but  only  upon  conflicting  loca- 
tions. Farmer^ s  Heirs  v.  Mobile,  9  H.,  451.  Tate  v.  Carney,  24  H., 
35T. 

Since  the  act  of  4  July,  1836,  the  judgment  of  the  register  and  re- 
ceiver on  a  pre-emption  claim  is  not  conclusive ;  it  is  subject  to  revision 
by  the  commissioner.     Barnard  v.  Ashley,  18  H.,  43,  s.  c.  Hemp.  665. 

The  decision  of  the  register  and  receiver,  confirmed  by  the  Commis- 
sioner, between  conflicting  pre-emption  claimants,  does  not  oust  the 
jurisdiction  of  the  courts.  Oarland  v.  Wynn,  20  H.,  6.  Lindsey  v. 
Hawes,  2  BL,  554,  s.  p.  Minnesota  v.  Bachelder,  1  Wall.,  109.  Morti- 
mer V.  Bossteuscher,  1  West.  Jur.  359. 

The  proceedings  before  the  executive  department,  in  reference  to 
conflicting  public  grants,  do  not  conclude  the  title  or  control  the  con- 
struction of  the  acts.  Dubuque  and  Pacific  Bailroad  Co,  v.  Litchfield, 
23  H.,  66. 

The  adjudication  of  the  register  and  receiver  is  subject  to  revision  by 
the  courts,  on  proof  that  the  entry  was  obtained  by  fraud  and  imposi- 
tion.    Lytle  V.  Arkansas,  22  H.,  193. 

The  act  of  the  register,  in  issuing  a  warrant  under  an  assignment  of 
a  certificate  of  a  military  right,  is  ministerial,  not  judicial.  Brush  v. 
Ware,  15  Pet.,  93. 

A  surveyor  of  public  lands  is  a  disbursing  officer,  and  as  such  re- 
quired to  give  security,  by  the  act  of  7  May,  1822.  Farrar  v.  United 
States,  5  Pet.,  373. 

Prior  to  the  act  of  30  May,  1862,  a  surveyor-general  had  authority 
to  enter  into  contracts,  without  their  being  first  approved  by  the  com- 
missioner.    McKee  v.  United  States,  1  N.  &  H.,  336., 

The  granting  of  a  patent  for  lands,  where  proof,  hearing  and  deci- 
sion are  required,  and  where  the  exercise  of  judgment  and  discretion 
is  thus  necessary,  is  not  a  matter  whereon  the  action  of  the  department 
is  subject  to  re-examination  by  the  Supreme  Court  of  the  District  of 
Columbia.     The  Secretary  v.  McOarrahan,  9  Wall.,  298. 

The  register  and  receiver,  in  acting  upon  a  claim  of  pre-emption, 
exercise  a  judicial  discretion,  even  when  a  third  party  has  a  good  title 
to  the  land;  and  therefore,  their  action  will  not  be  interfered  with,  by 
njunction.     Litchfield  v.  The  Begister,  1  Wool.,  299. 
i 
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The  decision  of  the  register  and  receiver  of  a  land  office,  upon  a 
contested  right  of  pre-emption,  is  conclusive,  and  will  not  be  disregarded 
by  the  courts,  unless  in  case  of  fraud,  or  clear  mistake,  or  where  he  has 
exceeded  his  jurisdiction.  .  Bracken  v.  Parkison,  1  Finn  ,  685. 


PATENTS. 

The  title  of  the  United  States  can  only  pass  by  patent,  or  by  an 
act  of  Congress,  in  words  of  present  grant.  Wilcox  v.  Jackson^  13 
Pet ,  499. 

Congress  has  the  sole  power  to  declare  the  effect  and  precedence 
of  titles  to  public  lands,  emanating  from  the  United  States.  Bagnell 
V.  Broderick,  13  Pet.,  436. 

A  patent  carries  the  fee,  and  is  the  best  title  known  to  a  court  of  law. 
Ibid.     Hooper  v.  Scheimer^  23  H.,  235. 

A  patent  in  the  name  of  a  deceased  person,  conveys  no  title.  Gallo- 
way V.  Finley,  12  Pet.,  264. 

Under  the  act  of  1836,  a  patent  in  the  name  of  a  deceased  person, 
enures  to  the  benefit  of  his  heirs.     Schedda  v.  Sawyer^  4  McL.,  181. 

The  description  in  the  patent  is  conclusive  evidence  of  what  land 
passes  by  it.     Mann  v.  WiUon^  23  H.,  458. 

Where  a  special  grant  was  located,  partly  on  vacant  lands,  and  partly 
on  lands  claimed  by  other  parties,  and  the  register,  in  the  return  of 
survey,  noted  them  accordingly,  and  certified  that  the  lands  embraced 
in  the  survey  were  vacant,  with  the  exception  of  the  parts  designated 
as  private  claims,  a  patent  issued  on  such  survey  was  held  only  to  em- 
brace lands  marked  vacant.     Lafayette's  Heirs  v.  Kenton^  18  H.,  197. 

A  patent  is  conclusive  as  to  the  legal  title  where  there  is  no  provis- 
ion by  law  for  an  inquiry  into  its  fairness ;  a  third  party  cannot,  in 
ejectment,  raise  the  question  of  fraud  between  the  grantor  and  grantee. 
Field  V.  Seabury,  19  fl.,  323,  333. 

The  presumption  is,  that  a  patent  is  valid  and  passes  the  legal  title  ; 
but  this  may  be  rebutted,  by  proof,  that  the  land  was  not  subject  to 
entry.     Minter  v.  Crommeline,  18  H.,  8t. 

A  patent  from  the  United  States  does  not  affect  pre-existing  titles. 
United  States  v.  Arredondo^  6  Pet.,  736.     New  Orleans  v  De  Armas, 
9  Pet.,  223. 

The  issuing  of  a  grant  is  not  conclusive  of  a  right  in  the  power 
which  issued  it;  on  its  face,  it  is  conclusive  and  cannot  be  contro- 
verted ;  but  if  the  thing  granted  were  not  in  the  grantor,  nothing 
passes  to  the  grantee.     New  Orleans  v.  United  States,  10  Pet.,  662. 

If  two  patents  be  issued  for  the  same  land  and  the  first  in  date  be 
obtained  fraudulently  or  against  law,  it  does  not  carry  the  legal  title. 
Stoddard  v.  Chambers,  2  H.,  285. 

A  patent  is  a  mere  ministerial  act,  and  if  issued  for  lands  reserved 
from  sale  by  law,  is  void.     Ibid. 

A  patent  which  reserves  the  rights  of  certain  third  parties  is  of  no 
avail  against  such  parties,  though  claiming  under  a  patent  subsequent 
in  date.  Ballance  v.  Forsyth,  13  H.  18.  s.  c.  6.  McL.,  562.  Gregg  v. 
Tesson,  1  Bl.,  150. 

A  patent,  subject  to  the  rights  of  all  persons  claiming  under  a  certain 
act  of  Congress,  confers,  notwithstanding  the  reservation,  a  title  in  fee. 
Dredge  v.  Forsyth,  2  BL,  563. 
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Where  a  tract  of  land  is  lost,  in  whole  or  in  part,  by  a  paramount 
title  the  patent  may  be  cancelled.     Nelson  v.  Moun^  3  McL.,  319. 

A  patent  for  land  covered  by  a  paramount  title,  does  not  vest  the  fee 
in  the  patentee.     Ibid. 

After  the  issuing  of  a  patent,  the  assignments  and  transfers  of  the 
pre-emption  right  will  not  be  inquired  into.  Morgan  v.  Curtenius,  4 
McL.,  366. 

Efifect  of  a  patent,  for  a  confirmed  Mexican  claim,  under  the  act  of 
1851.     Beard  v.  Federy,  3  Wall,  479. 

If  a  patent  be  obtained  by  fraud,  the  United  States  may  set  it  aside, 
by  bill  in  equity.  United  States  v.  Hughes,  11  H.,  552.  s.  c,  4  Wall., 
232     Field  v.  Seabury,  19  H.,  324,  333. 

So,  if  it  issue  by  mistake,  for  lands  reserved  from  sale  by  law. 
United  States  v.  Stone,  2  Wall.,  626. 

A  patent  is  a  title  from  its  date,  and  conclusive  against  all  whose 
rights  did  not  commence  previous  to  its  emanation.  Hoofnagle  v.  An- 
derson, T  Wh.,  212. 

If  thq  proceedings  on  which  the  patent  was  founded,  were  irregular, 
the  government,  but  no  one  having  no  prior  equity,  can  take  advantage 
of  it.     Ibid. 

The  patent  is  the  foundation  of  the  title  at  law,  and  neither  party 
can  bring  his  entry  before  the  court.  Mc Arthur  v.  Browder,  4  Wh., 
488. 

But,  a  junior  patentee,  claiming  under  an  elder  entry,  may  have  relief 
in  equity.     Ibid.     Brush  v.  Ware,  15  Pet.,  93,  s.  o.  1  McL.,  533. 

A  description  which  will  identify  the  lands  is  all  that  is  necessary  for 
a  grant.     Ibid. 

But  an  entry  should  be  made  with  such  certainty,  that  subsequent 
purchasers  may  be  enabled  to  locate  the  adjacent  residildm.     Ibid. 

An  amended  entry  retains  its  original  character  so  far  as  it  is  not 
altered ;  so  far  as  it  is  altered  it  is  a  new  entry.   Ibid. 

The  right  to  a  patent,  once  vested,  is  equivalent,  as  respects  the  gov- 
ernment, to  a  patent  issued.     Stark  v.  Starr,  6  Wall.,  402. 

A  patent,  when  issued,  so  far  as  may  be  necessary  to  cut  off  interven- 
ing claimants,  relates  back  to  the  inception  of  the  right  of  the  patentee. 
Ibid. 

A  patent  for  land  which  has  been  previously  granted,  reserved  or  ap- 
propriated, is  void.  Reichart  v.  Felps,  6  Wall.,  160.  s.  P.  Parhison  v. 
Bracken,  Burn.  (Wis.)  13.  s.  c.  1  Finn.,  174. 

A  patent  relinquishing  to  the  patentee  the  right  of  the  government 
to  certain  lands,  but  providing  that  it  shall  not  affect  the  rights  of  third 
persons,  allows  a  judicial  inquiry  into  the  merits  of  opposing  claims. 
White  V.  Gannon,  6  Wall.,  443. 

At  law,  a  patent  is  conclusive  evidence  of  title  in  the  patentee  ;  if 
the  defendant  have  a  superior  equitable  title,  he  can  only  assert  it  in  a 
court  of  equity.  Parkison  v.  Bracken,  Burn.  (Wis.)  13.  s.  c.  1  Pinn., 
174.    Johnson  v.  Towsley,  13  Wall.,  72.  « 

A  patent  which  appears  on  its  face  to  have  been  regularly  issued, 
will  be  presumed  to  have  been  signed  and  executed  according  to  law, 
until  the  contrary  be  made  to  appear.     Ibid. 

The  act  of  3  March,  1841,  (1  Bright  Dig.  465),  cures  all  enumerated 
defects  in  patents  previously  issued,  and  relates  back  to  the  date  of  the 
patent  confirmed,  though  then  in  litigation.     Ibid. 

After  the  granting  of  a  patent,  it  is  competent  for  a  court  of  equity 
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to  inquire  and  determine  whether  the  patentee  do  no  not  hold  in  trust 
for  another ;  the  action  of  the  land-officers  is  not  conclusive  upon  the 
courts.  Johnson  v.  Towsley  13  Wall.  s.  p.  Samson  v.  Smiley, 
Ibid.  91. 

The  act  20  May,  1836,  authorizing  the  issue  of  patents  in  the  names 
of  deceased  parties,  applies  to  lands  held  under  the  Oregon  donation 
act  0127  September,  1850.     Davenport  v.  Lamb,  13  Wall.,  418. 

A  memorandum,  subsequently  made  in  the  margin  of  the  record  of  a 
patent,  that  it  was  issued  for  another  section  than  the  one  recorded,  the 
patent  itself  not  being  produced,  has  no  effect  upon  the  title.  Branson 
V.  Wirth,  5  Chicago  Leg.  News,  350. 


SALES  OF  PUBLIC  LANDS. 

The  power  of  congress  to  "dispose  of"  the  public  lands,  is  not  lim- 
ited to  sales  thereof;  they  may  be  leased.  Untied  States  v,  Qratiot, 
14  Pet.  526.  8.  0.  1  McL.  454. 

It  is  not  a  fraud  on  the  United  States  for  two  land  companies  to  ap- 
point a  common  agent  to  purchase  at  a  sale  of  public  lands,  for  their 
joint  benefit.     Oliver  v.  Fiatt,  3  H.  333,  s.  o.  1  McL.,  295. 

Whenever  a  tract  of  land  has  been  appropriated  to  the  public  use,  it 
is  severed  from  the  mass  of  the  public  domain,  and  subsequent  laws  of 
sale  are  not  construed  to  embrace  it.     Wilcox  v.  Jackson,  13  Pet,  498. 

A  warrant  and  survey  do  not  constitute  a  legal  title ;  until  consum- 
mated by  patent,  the  warrantee  is  the  holder  of  an  equitable  right, 
which  is  subject  to  examination.     Miller  v.  Kerr,  7  Wh.,  1. 

Where  an  Indian  Reservation  was  offered  for  sale,  and  a  patent 
issued  for  it,  and  this  could  only  be  done  after  an  abandonment  of  the 
land,  the  presumption  is,  that  the  proper  authority  had  decided  upon 
the  fact  of  abandonment.     Minter  v.  Crommelin,  18  H.,  87. 

Lands  within  the  Zanesville  district,  erected  by  act  of  3  March,  1803, 
could  not  after  that  date,  be  sold  at  the  Marietta  land-office.  Matthews 
V.  Zone,  5  Cr.  92.  s.  c.  7  Wh.,  164. 

5.  A  party  who  is  not  thereby  injured  cannot  defeat  the  title  of  a 
purchaser  at  a  sale  of  public  land,  by  showing  the  existence  of  a  combi- 
nation to  prevent  competition  among  the  bidders.  Boot  v.  Shields,  1 
Wool.,  340. 


PUBLIC  GRANTS. 


A  grant  may  be  made  by  statute ;  and  a  confirmation  by  law,  is  to 
all  intents  and  purposes  a  grant.  Strothery,  Lucas,  12  Pet.  411.  s.  p. 
Field  V.  Seabury,  19  H.,  323,  333. 

A  public  grant,  conveying  a  present  beneficial  interest,  is  irrepealable. 
Bice  V.  Minnesota  and  Northwestern  Bailroad  Co,     1  Bl.,  358. 

But  a  grant  to  a  territory,  to  aid  in  the  construction  of  a  railroad, 
with  a  proviso,  that  no  title  shall  vest,  until  20  miles  of  the  road  be 
finished,  conveys  no  present  interest,  and  is  repeal  able  by  Congress  at 
any  time  before  such  interest  becomes  vested.     Ibid. 

Legislative  grants  are  not  warranties,  and  only  pass  such  estate  as 
is  in  the  grantor  at  the  time.     Ibid. 

A  grant  of  lands  to  a  State,  to  be  located,  under  the  direction  of  its 
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legislature,  on  any  lands  of  the  United  States,  is  a  complete  title,  from 
the  time  of  making  the  selection,  and  notice  thereof  giren  to  the  sur- 
veyor-general.    Lesaieur  v.  Price,  12  H.,  59. 

The  act  of  1841,  granting  lands  to  certain  States,  did  not  vest  the 
fee  in  them ;  therefore  in  a  suit  to  try  the  legal  title,  a  patent  from  the 
United  States  must  prevail  over  one  granted  by  a  State  Foley  v.  Har- 
rison, 15  H.,  433. 

Under  the  act  of  3  August,  1846,  the  Commissioner  of  the  General 
Land-Office,  had  power  to  decide  finally  on  the  claims  of  parties  to  such 
lands;  his  decision,  and  a  patent  issued  thereon,  are  conclusive  of  the 
title.     Ibid. 

The  act  of  26  March,  1851,  was  a  legislative  grant  of  the  lands 
therein  mentioned;  but  a  strict  compliance  with  its  provisions  was 
essential  to  a  confirmation  of  the  grant.  Field  v.  Seahury,  19  H.,  324, 
333. 

The  act  of  3  March,  1823,  conferred  on  the  settlers  in  Peoria,  an 
incipient  title  to  their  lots,  which,  after  a  survey,  will  support  an  eject- 
ment. Bryan  v.  Forsyth,  19  H.,  334.  See  Ballance  v.  Papin,  Ibid., 
132.  Rail  V.  Papin,  24  H.,  132.  Meehan  v.  Forsyth,  Ibid,  175. 
Forsyth  v.  Ballance,  6  McL.,  562.  s.  o.  13,  H.,  18. 

That  act  applied  only  to  the  new  town,  not  to  the  out  lots  near  the 
old  village  of  Peoria.     Hall  v.  Papin,  24  H.,  132. 

The  act  of  1812  granted  to  the  inhabitants  of  the  towns  and  villages 
named  therein,  their  lands  used  in  common  for  pasturage,  but  reserved 
the  power  to  define  the  limits  by  a  survey.  Carondelet  v.  St.  Louis, 
1  Bl ,  179. 

The  act  of  1812  was  a  present  operative  grant  to  the  towns  and  vil- 
lages therein  named,  of  all  the  interest  of  the  United  States  in  the 
lands  granted.     Glasgow  v.  Hortiz,  1  Bl.,  595. 

Under  the  act  of  June  10,  1852,  granting  to  Missouri  certain  lands 
for  railroad  purposes,  the  location  of  them  was  not  fixed  until  the  rail- 
road company  caused  a  map  of  the  road  to  be  recorded,  as  required  by 
the  act  of  acceptance.     Baker  v.  Oee,  1  Wall.,  333. 

Where  Congress  grants  lands  to  a  State  for  railroad  purposes,  and  no 
other,  and  the  bulk  of  them  are  thus  appropriated,  no  one  but  the  Gov- 
ernment can  object  to  the  act  of  the  State  in  recognizing  pre-emption 
claims  in  actual  settlers,  whose  occupancy  commenced  prior  to  the 
grant  by  Congress.     Ibid. 

Where  both  parties  claim  under  public  grants,  the  elder  one  must 
prevail.     Dubuque  and  Pacific  Railroad  Go.  v.  Litchfield,  23  H.,  66. 

All  such  grants  are  strictly  construed  against  the  grantees,  nothing 
passes  but  what  is  conveyed  in  clear  and  explicit  language.     Ibid. 

A  donation  claim  could  not  be  located  on  land  occupied  by  an  actual 
settler.     Barnard  v.  Ashley,  18,  H.  43.  s.  o.  Hemp.,  665* 

A  grant  of  lands  upon  a  good  consideration  is  not  a  gratuity,  and  if 
the  original  party  from  whom  the  consideration  moved,  die  before  the 
grant  is  made,  the  patent  properly  issues  to  his  heirs.  Forsyth  v.  Bal- 
lance, 6  McL.,  562.  s.  o.  13,  H.,  18. 

Lands  may  be  confirmed  to  actual  settlers,  under  authority  of  an  act 
of  Congress,  by  an  officer  duly  authorized,  by  a  writing  without  seal ; 
confirmation  by  deed  is  not  requisite.    Beichart  v.  Felps,  6  Wall.,  160. 

Congress  has  no  power  to  organize  a  board  of  revision,  to  annul 
titles  confirmed  many  years  previously,  by  the  authorized  agents  of  the 
government    Ibid. 
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The  act  of  1850  (1  Bright,  Dig.,  492)  concerning  swamp  and  over- 
flowed lands,  conferred  a  present  vested  right  therein,  which  excepted 
them  from  subsequent  railroad  gi'ants.  Railroad  Go,  v.  Smith,  9 
Wall.,  95. 

The  act  29  June,  1854  (10  Stat.  302)  granted  to  the  Territory  of 
Minnesota  a  present  estate  in  the  lands  therein  mentioned ;  the  4th 
section  merely  qualified  and  restrained  the  power  of  disposal.  United 
States  V.  Minnesota  and  Northwestern  Railroad  Go,,  1  Minn.,  127. 
Minnesota  and  Northwestern  Railroad  Go.  v.  Rice,  Ibid.  358:  re- 
versed, 1  Bl.  358. 

The  grant  of  lands  to  the  Central  Pacific  Railroad  Company,  con- 
veyed a  present  title  to  all  the  granted  lands  then  unappropriated. 
Gentral  Pacific  Railroad  Co.  v.  Dyer,  1  Saw.,  641. 


SEISIN  AND  POSSESSION. 

Possession  by  a  party  claiming  the  fee,  is  prima  facie  evidence  of 
his  ownership  and  seisin.     Ricard  v.  Williams,  T  Wh.,  69. 

Possession  alone,  unexplained  by  circumstances  which  show  the 
quality  and  extent  of  the  interest  claimed,  is  evidence  of  no  more  than 
the  mere  fact  of  present  occupation,  by  right.    Ibid. 

But  if  the  party  be  in  under  title,  and  by  mistake  of  law,  suppose 
,  himself  possessed  of  a  less  estate  than  really  belongs  to  bim^  the  law 
*  will  remit  him  to  his  full  right  and  title.     Ibid. 

It  is  a  general  rule,  that  a  disseisor  cannot  qualify  his  own  wrong, 
but  must  be  considered  a  disseisor  in  fee ;  but  this  rule  is  introduced 
only  for  the  benefit  of  the  disseisee,  for  the  sake  of  electing  his  remedy. 
Ibid. 

And  it  must  also  appear  that  the  party  found  in  possession  entered 
without  right ;  for  if  his  entry  were  congeable,  or  his  possession  lawful, 
his  entry  and  possession  will  be  considered  as  limited  by  his  right.    Ibid. 

If  a  man  having  two  titles,  one  defeasible  and  the  other  indefeasi- 
ble, enter  generally,  the  law  adjudges  that  he  entered  under  his  better 
title.     Gardner  v."  Sharp,  4  W.  C.  C,  610. 

In  ejectment,  possession  accompanied  with  a  claim  of  ownership  in 
fee  is  prima  fade  evidence  of  such  an  estate.  Sparhmxin  v.  Porter , 
1  Pa.,  45t. 

But  such  effect  is  limited  to  the  claim  actually  made,  and  a  claim  of 
a  different  kind  cannot  be  set  up,  for  the  purpose  of  aiding  the  first.    Ibid. 

If  a  party,  with  title,  enter  into  lands  his  seisin  is  co-extensive  with 
his  title.  Qreen  v.  Liter,  8  Cr.  229.  Peyton  v.  Stithy  5  Pet..  485.  EU 
licottv.  Pearl,  10  Pet,  412.  s.  o.  1  McL.,  206.  Prescott  v.  Nevers,  4 
Mas.,  326.    Sparkman  v.  Porter,  1  Pa.,  458. 

But  if  one  enter  without  title  his  seisin  is  confined  to  his  possession 
by  metes  and  bounds.  Ibid.  Sparkman  v.  Porter,  1  Pa.  458.  Eraser 
V.  Hunter,  6  Cr.  C.  C  ,  4T0. 

Under  a  conveyance  taking  effect  under  the  statute  of  uses,  the  bar- 
gainee has  a  complete  seisin  in  deed,  without  actual  entry  or  livery  of 
seisin.    Ibid. 

If  the  purchaser  of  an  undivided  part  of  a  tract,  enter  upon  the  whole, 
under  his  equitable  title,  the  possession  being  under  the  legal  title,  the 
holder  of  it,  by  such  entry  acquires  an  actual  seisin.  Barr  v.  Gratz^s 
Heirs.    4  Wh.,  213. 
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Ad  actual  entry  upon  part  gives  a  constructive  seisin  of  the  whole 
tract  to  which  the  title  extends.  Ibid.  s.  P.  Clarke  v.  Courtney,  5  Pet. 
319.  Miller^ s  Heirs  v.  Mclntyrej  6  Pet.  61.  Sicarftv,  Davis.  Ibid, 
124. 

But  not  if  any  part  were  in  the  actual  possession  of  oiie  having  a 
better  title.     Ibid.     Ibid. 

In  such  case  the  seisin  under  the  better  title  extends  to  all  not 
actually  occupied  by  the  other.  Ibid.  Hunt  v.  Wickliffe  2  Pet,  201. 
Clarke  v.  Courtney,  5  Pet.  319. 

An  entry  without  title  works  a  disseisin  only  of  so  much  as  is  actually 
occupied.     Ibid. 

Where  there  is  no  visible  adverse  seisin  of  any  part  of  the  land,  an 
entry  by  one  of  the  several  co-tenants,  gives  a  seisin  of  the  whole  ac- 
cording to  their  titles.      Thomas  v.  Hatchj  3  Sum.,  170. 

An  entry  is  an  ouster  or  not  according  to  the  intent  with  which  the 
act  is  done ;  if  made  under  color  of  right,  it  is  an  ouster,  otherwise,  a 
trespass  only.     Ewing  v.  Burnet,  11  Pet ,  41, 

The  legal  title  draws  to  it  the  legal  seisin  and  possession,  until  dis- 
placed by  an  actual  ouster.     Ibid. 

The  right  of  a  party  in  possession  to  the  land  claimed,  cannot  be 
tried  collaterally,  by  setting  off  a  claim  for  rent,  against  a  legacy  be- 
queathed to  him  by  the  alleged  owner.     West  v.  Smith      8  H.,  402. 

An  enclosure  is  not  indispensable  to  constitute  possession ;  it  is  but 
one  of  the  acts,  from  which  an  intent  to  assert  ownership,  and  exercise 
possession,  may  be  inferred.  Ellicott  v  Pearl,  10  Pet.,  412.  s.  c.  T 
McL.,  206. 

Payment  of  taxes  for  more  than  twenty-one  years,  without  adverse 
possession  gives  no  color  of  title,  though  it  defines  the  extent  of  a 
claim.     Oirard  v.  Philadelphia,  2  Wall  Jr.  C.  C.  301. 

A  mere  entry  to  run  lines  does  not  amount  to  a  disseisin.     Ibid. 

At  common  law,  a  party  could  not  convey  land,  in  the  adverse  pos- 
session of  another.     Bradstreet  v.  Huntingdon,  5  Pet.,  402. 

Adverse  possession  may  be  set  up  against  any  title  whatever,  to  show 
the  nullity  of  a  conveyance  executed  by  one  out  of  possession.     Ibid, 

Possession,  though  adverse,  does  not  affect  the  title,  except  under 
the  statute  of  limitation.     Fields  v.  Squires,  1  Deady,  366. 

Possession  by  the  defendant  of  a  wharf,  under  color  and  with  claim 
of  title,  is  sufficient  to  put  the  plaintiff  to  proof  of  a  better  title,  or  of  an 
equal  right  to  its  use.     Linthicum  v.  Bay,  9  Wall.  241. 

Possession  is  presumed  to  be  rightful  until  the  contrary  appear,  and 
therefore,  adverse  to  the  title  of  any  other  claimant.  Stark  v.  Starr, 
1  Saw.,  15. 

A  formal  conveyance  gives  color  of  title  to  one  claiming  under  it. 
Ibid. 

A  seisin  in  fee  gives  a  constructive  possession,  and  the  party  will 
be  presumed  to  be  in  actual  possession  until  the  contrary  appear. 
Lamb  v.  Burbank,  1  Saw.  227. 


RESERVATIONS. 


A  military  reserve  may  be  abandoned  by  the  government  when  it 
becomes  useless  for  public  purposes,  and  on  due  notice  to  the  Secretary 
of  the  Interior,  will  be  open  to  entry  as  other  public  lands.      United 
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States  V.  Railroad  Bridge  Go,,  6  McL.,  61t ;  Illin^s  Central  Railroad 
Go,  V.  United  States,  20  Law  Rep.,  630. 

The  reserve  in  Rock  Island,  though  sarveyed,  never  having  been 
offered  for  sale,  did  not  come  within  the  acts  of  1852,  authorizing  rail- 
road companies  to  locate  their  roads  through  the  public  lands.     Ibid. 

The  act  of  1819,  authorizing  the  sale  of  military  reservations  which 
had  become  useless,  embraced  only  those  lands  which  had  been  reserved 
and  become  useless  at  the  passage  of  the  act.    Ibid. 

A  recital  in  a  deed  of  such  land,  that  it  had  becbme  useless  for  mili- 
tary purposes,  is  evidence  of  abandonment.  Illinois  Gentral  Railroad 
Go,  V.  United  States,  20  Law  Rep.,  630. 

The  act  of  1856,  in  connection  with  subsequent  legislation,  operated 
to  reserve,  for  the  purpose  of  aiding  in  the  improvement  of  the  Des 
Moines  river,  an  equal  moiety,  in  alternate  sections,  of  the  public  lands, 
on  or  within  five  miles  of  the  said  river,  between  the  Raccoon  Fork  and 
the  northern  boundary  of  Iowa.  Wolcott  v.  Des  Moines  Co,,  5  Wall., 
681. 

Effect  of  a  reservation  of  the  right  to  use  the  land  for  fortifications 
Josephs  V.  United  States,  1  N.  &  H.,  197. 

A  military  occupation  without  the  knowledge  of  the  President  or  Sec- 
retary of  War,  is  not  a  reservation,  within  the  meaning  of  the  Oregon 
donation  act.     Johnson  v.  United  States,  2.  N.  &  H.,  391. 

The  President  may  reserve  from  sale,  and  set  apart  for  public  use, 
parcels  of  land  belonging  to  the  United  States ;  and  he  may  modify, 
by  reducing  or  enlarging  it,  a  reservation  previously  made.  Qrisar  v. 
McDowell,  6  Wall,  363. 

That  he  has  made  the  modification,  as  a  compromise  of  an  opposing 
private  claim,  does  not  invalidate  the  reservation.     Ibid, 

A  patent  or  instrument  of  confirmation,  by  an  officer  duly  authorized 
to  make  it,  followed  by  a  survey,  is  conclusive  evidence  that  the  land  was 
reserved  from  sale.     Richard  v.  Phelps,  6  Wall,  160. 

Lands  specially  reserved  from  sale  become  segregated  from  the  pub- 
lic domain ;  and  a  "  squatter "  thereon  cannot  recover  ground-rent 
against  his  lessee^  for  the  use  of  such  lands ;  his  lease  being  void,  as 
against  public  policy,  and  the  lessee  not  being  estopped  from  denying 
his  landlord's  title.     Dupas  v.  Wassell,  1  Dill,  213. 

The  location  of  a  floating  warrant  on  any  part  of  the  Shawnee  reser- 
vation, conferred  no  right  or  title,  under  the  treaties  with  that  tribe, 
prior  to  its  being  thrown  open  to  pre-emption  and  settlement  on  the  9th 
July,  1858.     Walker  v.  Henshaw,  5  Chicago  Leg.  News,  433. 

15 
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TITLE  II-HOMESTEADS. 


I.  IN   GENERAL.* 


(A)    ENTRY  AND  COMMUTATION. 

No.  273. 

CIRCULAR 

Department  of  the  Interior, 

General  Land  Office, 

April  21,  18T0. 

Gentlemen  : — In  order  to  secure  uniformity  in  the  administration  of 
the  Homestead  Law,  you  are  hereby  directed,  in  regard  to  the  Home- 
stead affidavit,  that  where  it  is  made  before  the  clerk  of  the  County 
Court  the  rule  laid  down  in  Section  8  of  the  Amendatory  Homestead 
Act  of  March  21,  1864,  must  be  strictly  observed,  in  which  rule  it  is 
stipulated  the  parties  shall  satisfactorily  show  in  the  testimony  that 
their  family,  or  some  member  thereof,  is  residing  on  the  land  they  desire 
to  enter,  and  that  a  bona  fide  settlement  and  improvement  have  been 
made,  and  showing  further  the  cause  of  their  inability  personally  to 
attend  at  the  district  land-office.  The  affidavit  must  be  made  before 
the  clerk  of  the  Court  for  the  County  in  which  the  land  is  situated. 

Very  respectfully, 

JOS.  S.  WILSON,  Commissioner. 

Registers  and  Receivers,  XT.  S.  Land  Offices. 


No.  274. 

B.  W.  WILSON. 

A'party  cannot  initiate  a  homestead  claim  to  land  covered  by  an  uncancelled 

prior  homestead  entry. 
A  qualified  party  may  settle  as  a  pre-emptor  on  unsurveyed  land ;  and  when 

it  is  surveyed,  and  his  declaratory  statement  filed,  he  may  commute  his 

pre-emption  claim  to  a  homestead  entry. 

Department  of  the  Interior, 

Washington,  D.  C,  June  20,  1871. 

Sir  : — I  have  considered  your  two  letters  in  relation  to  the  home- 
stead law — one  of  the  20th  of  January  last,  addressed  to  to  the  Depart- 
ment, and  transmitted  through  Senator  Gorbett;  the  other  of  18th 
February  last,  addressed  to  him,  and  referred  by  him  to  the  Depart- 
ment. They  appear  to  raise  three  questions,  which  are  in  substance  as 
follows : 

1st  Has  a  party  the  right  under  the  homestead  law  to  go  upon  a 

*  For  general  InstracUons  under  the  Homestead  Laws  see  Title  I.,  No.  266. 
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tract  of  surveyed  land  embraced  in  a  pre-existing  entry  under  that  law 
by  another  party,  if  not  followed  up  by  the  latter  with  the  legally  required 
settlement  and  cultivation  ?  and  does  the  settler  thereby  acquire  a 
right  to  the  land  fi*om  the  date  of  his  settlement  ?  and  should  he,  upon 
making  proof  of  abandonment  and  cancelling  the  pre-existing  entry,  be 
on  that  ground  allowed  to  enter  the  land  as  a  homestead  to  the  exclu- 
sion of  any  other  applicant  therefor,  or  of  any  grant  by  act  of  Con- 
gress for  any  work  of  internal  improvement  or  other  object,  if  subsequent 
to  the  date  of  his  settlement  ? 

As  to  this  I  am  of  opinion  that  land  once  entered  as  a  homestead  un- 
der the  act  of  1862  is  not  open  to  settlement  until  the  entry  has  been 
cancelled  upon  proof  of  actual  change  of  residence  and  abandonment  for 
six  months  at  any  one  time.  When  the  entry  has  been  thus  cancelled 
the  land  reverts  to  the  Government,  and  again  becomes  liable  to  either 
pre-emption  or  homestead  entry.  The  act  of  1862  gives  to  a  qualified 
person  the  right  to  enter  unappropriated  public  lands  upon  which  he  has 
filed  a  pre-emption  claim,  or  any  land  at  the  time  of  his  application  sub- 
ject to  pre-emption  at  one  dollar  and  twenty-five  cents  per  acre,  &c. 
This  land  so  entered  is  not  to  be  patented  until  five  years  after  entry, 
and  then  upon  proof  of  settlement  and  cultivation  for  five  years  imme- 
diately following  the  date  of  the  oath  filed  upon  making  the  entry.  The 
settler  does  not  lose  his  right  to  the  land  unless  he  actually  changes  his 
residence  or  abandons  the  land  claimed  for  six  months  at  any  one  time. 
In  either  of  which  events,  upon  proper  proof  to  the  register,  "  the  land 
80  entered  shall  revert  to  the  Oovernment.^^  The  intention  of  Congress, 
as  expressed  in  this  act,  was  to  dispose  of  the  unappropriated  surveyed 
lands  of  the  Government  to  such  persons  as  would  cultivate,  improve, 
and  make  them  their  homes,  and  to  this  end  it  allows  them  to  enter  the 
land  and  gives  them  a  title,  incomplete,  of  course,  but  one  of  which  they 
cannot  be  divested  except  in  the  manner  pointed  out  in  the  statute.  I 
do  not  think  that  a  settlement  made  after  homestead  entry,  and  before 
the  same  has  been  cancelled,  is  of  any  value  to  the  settler,  because  his 
settlement  is  upon  land  recognized  by  the  Government  as  the  land  of 
another.  Until  after  the  expiration  of  the  time  in  which  the  settlement 
and  cultivation  can  be  proved  the  Government  will  presume  the  home- 
stead claimant  is  acting  in  good  faith,  unless  the  contrary  is  shown  in 
the  way  pointed  out  by  the  statute.  This  view  of  the  law  seems  to 
have  been  entertained  by  Mr.  Secretary  Harlan  in  his  ruling  of  22d 
June,  1866. 

2d.  Has  the  settler  upon  unsurveyed  lands  the  right  to  enter  the 
tract  covered  by  his  settlement  as  soon  as  surveyed,  to  the  exclusion  of 
adverse  claims  under  the  provisions  of  the  homestead  law  ? 

I  am  of  opinion  that  unsurveyed  lauds,  as  such,  are  not  subject  to 
homestead  entry.  The  act  of  1862  in  terms  limits  homestead  entries  to 
surveyed  lands ;  *'  and  after  the  same  shall  have  been  surveyed  "  is  the 
language  of  the  statute.  But  when  a  pre-emption  settlement  has  been 
made  on  unsurveyed  lands,  followed  after  survey  by  the  filing  of  a  de- 
claratory statement,  the  settler  is  at  liberty  to  commute  to  a  homestead 
entry.  I  am  aware  that  Mr.  Secretary  Harlan  (copy  of  his  letter  here- 
with enclosed)  limited  such  commutation  to  pre-emption  settlements  on 
surveyed  lands ;  but  the  limitation  seems  to  me  not  to  b&  countenanced 
by  the  homestead  act,  which  gives  a  qualified  person  the  privilege  of 
entering  any  unappropriated  public  lands  upon  which  "  he  may  have 
filed  a  pre-emption  claim."    The  pre-emption  laws  allow  him  to  settle 
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upon  unsurveyed  lands ;  and  when  they  are  surveyed,  and  his  declara- 
tory statement  is  filed,  his  right  attaches  from  the  date  of  his  settle- 
ment. 

3d.  Is  the  claim  of  Mr.  Bowman  prejudiced  by  the  grant  of  certain 
public  lands  to  the  Corvallis  and  Ocquina  Military  Road  Company  ? 

As  this  is  a  case  which  may  possibly  come  before  me  on  appeal,  I  do 
not  feel  at  liberty  to  express  an  opinion  as  to  its  merits  upon  an  ear 
parte  statement  of  the  facts. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 

B.  W.  WiLSOK,  Esq.,  Gorvallis,  Oregon. 


No.  275. 

GREGORY  V.  KIRTLAND. 

Parts  of  two  quarter  sections  separated  by  a  meandered  stream,  cannot  be 
embraced  in  one  homestead  entij. 

An  application  handed  to  the  Receiver  after  office  hours  on  the  street,  with- 
out the  fee,  is  not  a  legal  application. 

Dbpaetmbnt  of  the  Intertor, 

General  Land  Offioe, 
Washington,  D.  C,  May  8,  ISIl. 

Register  and  Receiver,  Little  Bock,  Ark. 

Gentlemen  : — In  the  matter  of  contested  homestead  entry,  No.  3015, 
dated  May  16,  1870,  for  the  fraction  of  the  N.  W.  {  north  and  east  of 
Cesche  Bayou,  in  Sec.  12,  T.  6.  N.  of  R.  4.  W.,  containing  51.78  acres, 
I  find  the  following  facts  to  exist :  R.  M.  C.  Kirtland  claims  the  right 
to  enter  said  tract  on  the  ground  that  he  was  the  first  legal  applicant. 

It  appears  from  Mr.  Kirtland's  statement  that  he  applied  to  enter  the 
N.  i  of  S.  W.  i  and  the  E.  ^  of  N.  W.  i  of  Sec.  12,  Tp.  6.  N.  K.  4  W. 

Upon  referring  to  the  map,  I  find  no  such  subdivision  as  the  E.  ^  of 
N.  W.  i  of  Sec.  12,  Tp.  6,  N.  R.  4  W.,  exists,  the  said  N  W.  ^  being 
subdivided  into  fractions  or  lots  by  reason  of  a  meandered  stream  pass- 
ing through  it,  to  wit :  Cesche  Bayou,  and  so  much  therefore  of  Mr. 
Kirtland's  application  is  erroneous  in  description.  In  addition  to  the 
above  I  find  that  the  S.  W.  ^  is  separated  from  this  portion  of  the  N. 
W.  i  now  in  controversy,  by  said  meandered  stream ;  and  parts  of  two 
quarter  sections  separated  or  divided  by  a  meandered  stream  cannot  be 
embraced  in  one  homestead  entry. 

It  appears  further  that  Mr.  Kirtland  did  not  file  his  application  in 
your  oflBce,  but  handed  it  to  the  Receiver  on  the  street  after  oflSce-hours, 
without  the  required  fee,  and  it  was  not  therefore  a  formal  or  legal 
application. 

Prior  to  the  payment  of  the  entry  fee  by  Mr.  Kirtland,  Nathan  Gre- 
gory applied  for  in  due  form,  and  entered  the  tract  now  in  controversy, 
per  homestead  entry.  No.  3015,  and  your  action  in  allow^ing  said  entry 
and  rejecting  the  application  of  Mr.  Kirtland  is  sustained  by  this  office, 
and  the  contest  against  homestead  entry  No.  3015  is  hereby  dismissed. 

You  will  notify  the  parties  in  interest  of  the  action  of  this  office,  and 
allow  the  contestant  30  days  in  which  to  appeal  to  the  Hon.  Secretary 
of  Interior,  should  he  so  desire. 

Respectfully, 

W.  W.  CURTIS,  Acting  Commissioner. 


TITLE  II.]  HOMESTEADS.  229 

No.  276. 

THOMAS  THOMPSON. 

The  entry  of  a  minor,  not  the  head  of  the  family,  is  void  ah  initio,  and  does 
not  exclude  him  from  making  a  legal  entry  on  attaining  his  majority. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Sep.,  26,  1874. 
George  Stickney,  Esq.,  Elk  Point,  Dakota  Territory, 

Sir  :— In  a  letter  "  C,"  from  this  Office,  dated  April  15,  1874,  ad- 
dressed to  you,  in  reply  to  your  letter  of  the  26th  of  February  prior, 
relative  to  the  case  of  Thos.  Thompson,  who  made  homestead  entry.  No. 
795,  Vermillion  series,  while  a  minor,  and,  pending  the  contest  in- 
stituted against  the  same  on  the  ground  of  illegality,  relinquished  it, 
a  decision  was  rendered  to  the  effect  that  he  had  thereby  exhausted  his 
rights  under  the  homestead  laws,  and  his  application  to  be  allowed  to 
make  a  new  entry,  having  arrived  at  the  required  age,  was  denied. 

The  question  as  to  the  rights  of  a  minor  similarly  situated  as  was 
Mr.  Thompson  having  again  been  brought  before  this  Office,  the  papers 
submitted  with  your  letter  in  the  case  referred  to  have  been  re-exam- 
ined, and  the  decision  involved  in  said  letter  "  C"  reviewed.  It  appears 
that  Mr.  Thompson  made  said  entry  with  a  full  knowledge  of  his 
minority,  but  was  impressed  with  the  erroneous  assurance  of  the  dis- 
trict land  officers  that  it  has  been  held  by  this  Office  that  he  could 
legally  make  the  entry  as  **  the  head  of  a  family,"  he  having  a  number 
of  laborers  employed  under  his  direction.  It  is  not  deemed  necessary 
to  inquire  into  the  truth  or  error  of  the  representations  made  to  Mr. 
Thompson,  upon  which  he  made  said  entry,  but  the  fact  that  he  relin- 
quished the  same  to  avoid  the  expenses  of  a  contest,  feeling  assured 
that  it  was  illegal,  should  not  deprive  him  of  the  homestead  privilege 
after  arriving  at  his  maturity.  The  original  entry  was  cancelled  upon 
the  evidence  of  its  relinquishment  having  been  presented,  without  any 
testimony  showing  that  the  entry  was  void  in  its  initiation,  a  knowledge 
of  which  would  have  rendered  the  relinquishment  unnecessary  in  order 
to  have  affected  the  cancellation  of  the  entry. 

You  will  therefore  advise  Mr.  Thompson  that  on  proper  application 
he  will  be  allowed  to  make  a  homestead  entry  upon  any  public  land 
subject  to  the  same,  upon  payment  of  the  required  fee  and  commissions. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner, 


No.  277. 

MARONI  De  GRAW. 

A  homestead  cannot  be  commuted  in  part. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  13,  1874. 

Register  and  Receiver,  Salt  Lake  City,  Utah, 

Gentlemen  : — I  have  to  call  your  attention  to  Maroni  De  Graw's 
cash  commutation  entry  No.  1282,  dated  December  6,  1873,  for  lots  3 
and  4,  of  sec.  19,  9  S.,  2  E-,  being  only  half  of  his  homestead,  No.  428, 
which  is  for  the  E.  J,  S.  W.  i,  and  lots  3  and  4,  of  said  sec.  19. 
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You  will  please  inform  him  that  a  homestead  cannot  be  commuted  in 
part,  but  must  be,  if  at  all,  as  a  whole ;  and  that  he  will  be  allowed 
sixty  days  in  which  to  pay  for  the  remainder.  If  he  should  do  so,  the 
register  will  thereupon  amend  the  duplicate  herewith  returned,  so  as  to 
embrace  the  entire  homestead,  and  the  receiver  will  issue  a  supplemental 
receipt  for  the  balance  of  the  money  due,  referring  to  the  former  pay- 
ment. If  the  party  fails  to  make  the  payment  required,  you  will  re- 
port the  matter  to  this  Office  at  the  expiration  of  sixty  days  for  further 
action  thereon,  and  return  the  certificate. 

Very  respectfully, 

WILLIS  DRXJMMOND,  Commissioner. 

See  No.  294. 


No.  278. 

JOSE  SANCHEZ. 

The  term  settler,  as  used  in  the  acts  of  May  30,  1862,  and  March  3,  1871, 
Part  II.,  No.  36,  includes  all  persons  who  have  settled  in  good  faith,  and  de- 
sire a  survey  in  order  that  they  may  perfect  or  initiate  titles,  though  it  is 
not  held  that  a  homestead  privilege  is  conferred  prior  to  survey. 

A  deposit,  under  the  above  acts,  made  by  a  settler  who  intended  to  claim 
under  the  homestead  law  for  the  purpose  of  securinR  a  survey,  and  who 
afterwards  entered  the  land  and  then  commuted,  should  be  received  in 
part  payment  for  the  land. 

A  homestead  claimant  in  his  commutation  may  change  the  description  of 
the  land  so  as  to  place  his  entire  claim  within  the  township  surveyed,  if 
the  change  is  immaterial,  and  does  not  affect  any  adverse  claim. 

Department  op  the  Interior, 

Washington,  D.  C,  June.l,  1874. 

Sir  : — I  have  examined  the  appeal  of  Jose  Sanchez  from  the  deci- 
sion of  your  office  of  November  12,  1873,  holding  for  cancellation  his 
homestead  entry,  commuted  to  cash  entry,  for  certain  lands  in  section 
31,  T.  17  S.,  70  W.,  Pueblo,  Colorado. 

The  facts  in  the  case  are  recited  at  length  in  your  decision.  The 
appeal  raises  a  question  of  law  relative  to  the  construction  of  the  10th 
section  of  the  act  of  Congress  entitled  "An  act  to  reduce  the  expenses 
of  the  survey  and  sale  of  the  public  land  in  the  United  States,"  ap- 
proved May  30,  1862,  (12  Stat ,  410,)  and  the  act  amendatory  thereof, 
approved  March  3, 1871.  (16  Stat,  582.)  Your  office  held  that  the 
beneficial  provisions  of  these  statutes  extended  only  to  pre-emption  set- 
tlers, and  did  not  embrace  a  settler  who,  like  Sanchez,  after  making  the 
deposit  required,  obtained  a  survey,  entered  the  land  as  a  homestead, 
and  then  commuted  to  a  pre-emption  filing.  It  is  from  this  ruling  that 
appeal  has  been  taken. 

While  it  is  technically  true  that  a  homestead  claimant,  in  a  case  like 
that  under  consideration,  is  not,  prior  to  his  entry,  "  a  settler  "  within 
the  ordinary  and  established  acceptation  of  that  term,  yet  I  am  of  the 
opinion  that  such  a  claimant  should  be  considered  as  within  the  provi- 
sions of  the  acts  in  question.  The  term  settler,  as  therein  used,  seems 
not  to  be  limited  to  claimants  who  have  settled  by  virtue  of  the  provi- 
sions of  some  act  of  Congress,  and  have  no  means  of  perfecting  their 
titles  because  of  the  status  of  the  land,  but  rather  to  include  all  persons 
who  have  settled  in  good  faith,  and  desire  a  survey  in  order  that  they 
may  perfect  or  initiate  titles.     The  object  of  Congress  in  passing  the 
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act  of  1862  was  evidently  to  hasten  the  settlement  and  improvement  of 
the  public  lands  while  redacing  the  expenses  of  the  public  surveys,  and 
there  was  clearlj  no  reason  why  the  remedy  provided  should  not,  and 
every  reason  why  it  should,  include  this  most  meritorious  o(  all  classes 
of  settlers.  So  far  as  the  act  of  1862  itself  is  concerned,  it  makes  little 
difference  which  construction  is  adopted,  for  the  public  lands  are  at 
once,  upon  survey,  open  to  homestead  settlement,  and  it  is  not  intended 
herein  to  hold  that  this  act  conferred  a  homestead  privilege  prior  to 
survey.  But  the  question  becomes  pertinent  and  material  when,  under 
the  amendatory  act,  a  deposit  made  is  sought  to  be  used  in  commuta- 
tion payment  of  a  homestead  claim. 

The  act  of  1871  adds  a  section  to  that  of  1862,  which  section  provides 
''  that  in  all  cases  where  settlers  shall  make  deposits  in  accordance  with 
this  act,"  such  deposits  shall  go  in  part  payment  of  their  claims.  I 
think  a  deposit  made  by  a  settler,  who  intended  to  claim  under  the 
homestead  law  for  the  purpose  of  securing  a  survey,  and  who  afterwards 
entered  the  land  and  then  commuted,  is  a  deposit  in  accordance  with 
the  act  of  1862,  and  that  the  same  should  be  received  in  part  payment 
for  the  land. 

The  decision  of  your  office  is  also  adverse  to  the  claimant  upon 
another  ground,  viz :  that  in  his  commutation  he  changed  the  descrip- 
tion of  the  land  claimed  so  as  to  place  the  entire  one  hundred  and  sixty 
acres  in  township  No.  It,  whereas  part  of  the  original  claim  was  in 
township  No.  18.  The  change  in  question  was  immaterial,  ^id  not 
affect  any  adverse  claim,  and  seems  to  have  been  one  to  which  the 
claimant  was  equitably  entitled  under  the  view  of  the  law  I  have  taken, 
for  the  reason  alleged,  viz :  that  the  deposits  made  could  not,  under  the 
act  of  18tl,  be  applied  in  part  payment  of  lands  not  included  in  Town- 
ship No.  1*7,  for  the  survey  of  which  the  same  was  made. 

The  equities  of  the  case  are  all  upon  the  side  of  the  claimant,  and  I 
think  the  law  itself  protects  him. 

I  therefore  reverse  the  decision  of  your  Office  and  award  him  the 
land  in  contest,  returning  herewith  the  papers  transmitted  with  your 
letter  of  February  10,  1874. 

Very  respectfully, 

C.  DELANO,  Secretary. 

Hon.  S.  S.  Bubdbtt,  Commissioner  of  the  General  Land- Office. 


No.  279. 

SARAH  E.  DEMMOND. 

The  claimant  is  a  married  woman. 

Held — That  a  married  woman  is  prima  facie  incompetent  to  make 
a  homestead  entry.  That  to  entitle  her  she  must  show  that  she  has 
been  abandoned  by  her  husband  without  cause  and  compelled  to  sup- 
port herself  and  family. 

Decision  by  Acting  Secretary  Cowen,  July,  8,  1871. 

See  No.  346. 
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No.  280. 

ELLA  NELSON. 

A  married  woman  deserted  by  her  husband  made  a  homestead  entry 
and  provided  means  for  improving  and  cultivating  the  land  embraced 
therein.  Notwithstanding  her  husband's  return,,  she  will,  upon  making 
satisfactory  final  proof,  receive  the  patent  in  her  own  name. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  26,  1874. 

Mr.  Fred.  W.  Sturgbs,  Concordia,  Kansas. 

Sir: — In  reply  to  jour  letter  of  the  16th  ultimo,  relative  to  the  case 
of  Ella  Nelson,  who  made  homestead  entry  No.  6,439  on  the  N.  E.  \  of 
sec.  21,  Tp.  5  South,  of  R.  5  W.,  at  Concordia,  February  14,  1872, 1 
have  to  state  that,  as  per  the  statements  contained  in  your  letter  when 
making  said  entry,  Ella  Nelson  was  the  head  of  a  family,  her  husband 
having  deserted  her  more  than  one  year  prior  to  making  the  same,  and 
she  has  for  more  than  three  years  years  last  past  supported  herself  and 
children,  as  well  as  provided  the  means  for  making  said  entry  and  for 
carrying  on  the  improvements  and  cultivation  of  the  land  whereon  she 
has  continued  to  reside,  which  acts  she  has  continued  to  perform  since 
the  return  of  the  husband  a  short  time  since,  it  is  held  by  this  office  that 
Ella  Nelson  is  entitled  at  the  expiration  of  five  years  frodi  date  of  entry 
to  make  final  proof  thereon,  and  should  the  same  prove  satisfactory, 
patent  for  the  land  would  issue  in  her  name. 

The  return  of  the  husband  to  the  wife  whom  he  had  deserted  for  the 
period  named,  and  had  utterly  failed  during  that  time  to  provide  for  her 
support  and  that  of  the  children,  would  not  invalidate  the  rights  of  the 
wife  under  the  homestead  laws  which  were  acquired  during  the  period 
of  his  desertion.  Yerv  respectfully, 

Willis  DRUMMOND,  Oommis^oner. 


No.  281. 

W.  H.  WERDELANGE. 

A  single  woman  who  makes  an  entry  under  the  homestead  laws  does  not 
forfeit  her  rights  by  marriage,  provided  the  requirements  as  to  settlement 
and  cultivation  are  complied  with. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  Feb.  lO,  1874. 

Hon.  M.  K.  Armstrong,  House  of  Representatwes,  Washington,  D.  G, 
Sir  : — I  am  in  receipt  of  a  letter  from  W.  H.  Werdelange,  addressed 

to  you  and  referred  to  this  OflSce  for  answer,  relative  to  the  rights  of  a 

single  woman  who  had  made  an  entry  under  the  homestead  laws,  and 

marries  before  acquiring  title  to  the  land. 

In  reply,  I  have  to  state  that  the  party  referred  to  does  not  forfeit 

her  rights  under  the  homstead  laws  by  marriage,  provided  she  fulfils 

the  requirements  of  the  statute  as  regards  settlement  and  cultivation  of 

the  land  embraced  in  her  homstead  entry. 
Air.  Werdelange's  letter  is  herewith  returned. 
Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
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{B)   RESIDENCE   AND    CULTIVATION. 

No.  282. 

ABRAHAM  RIDER. 

The  only  question  is,  whether  residence  on  the  land  is  essential. 

Held — That  it  is  essential :  that  the  language  in  the  second  section,  act 
of  May  20, 1862,  "  or  cultivated  the  same,''  is  intended  to  apply  to  the  pro- 
viso in  the  1st  section,  which  does  not  require  residence.  In  all  other  cases, 
except  that  mentioned  in  said  proviso,  residence  is  essential. 

Department  of  Justice, 
Office  of  the  Asst.  Atty.  Gen'l., 

Washington,  Oct.  18,  1871. 

Sir:  I  have  considered  the  case  of  the  alleged  abandonment  by 
Abraham  Rider  of  his  homestead  entry  of  the  E.  ^  of  S.  W.  i,  Sec.  6, 
Tp.  96  N.  R.  32,  W.,  Ft.  Dodge,  Iowa. 

The  local  officers  held  that  the  charge  of  abandonment  was  sastained, 
and  their  decision  was  affirmed  by  the  Commissioner. 

Rider  has  appealed  to  the  Secretary.  It  appears  from  the  evidence, 
and  is  admitted  by  Rider,  that  he  never  resided  upon  the  land  prior  to 
the  day  of  trial.  He  has  cultivated  a  portion  of  it  for  two  years,  but 
daring  that  time  he  resided  with  his  son,  on  an  adjoining  ^  section, 
owned  by  the  son. 

The  case  presents  the  single  question  whether  residence  upon  the 
land  is  an  essential  element  in  a  homestead  claim,  or  whether  cultiva* 
tion  without  residence  is  sufficient. 

I  am  of  opinion  that  residence  is  essential.  The  homestead  act  is 
entitled  "  An  Act  to  secure  homesteads  to  acttial  settlers  on  the  public 
domain."  The  second  section  provides  that  the  applicant  shall  make 
affidavit,  among  other  things,  that  his  ''entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation  " 

The  fifth  section  provides  that  the  land  shall  revert  to  the  govern- 
ment upon  its  being  proven  that  the  claimant  shall  have  actually 
changed  his  or  her  residence,  or  abandoned  the  said  land,  for  more  than 
six  months  at  any  time.  The  residence  here  spoken  of  is  residence 
upon  the  homestead  tract.  These  express  provisions  are  not,  in  my 
opinion,  to  be  overcome  by  the  clause  in  the  second  section  which  re- 
quires the  claimant  to  prove  by  two  credible  witnesses,  that  he  has 
**  resided  upon,  or  cultivated  the  same  for  the  term  of  five  years."  The 
word  '*  or,"  in  that  section  was  intended  to  apply  to  the  case  provided 
for  in  the  proviso,  to  the  first  section  where  the  right  is  given  to  one 
who  owns  and  resides  on  an  adjoining  tract  to  enter  under  the  home- 
stead act  other  land  lying  contiguous,  not  exceeding  in  the  aggregate 
one  hundred  and  sixty  acres.  In  such  a  case,  residence  on  the  land, 
sought  to  be  entered  as  a  homestead,  is  not  essential.  In  all  others 
it  is. 

I  am  of  the  opinion  that  the  Commissioner's  decision  in  cancelling 
Rider's  entiy  was  correct,  and  recommend  that  it  be  affirmed. 

Very  respectfully, 

W.  H.  SMITH,  Asst.  Atty,  General. 

Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  Oct.  21,  1871. 
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No.  283. 

WALDO  V.  SCHLEISS. 

Schleiss  was  an  unmarried  Bohemian  girl.    She  made  homestead  entry  Dec. 

29, 1869,  and  April  3, 1870,  moved  into  a  sod  house  on  the  land.    This  was 

a  very  poor  dwelling.    She  lived  in  it.    At  intervals  she  worked  out  for 

others.    She  broke  14  acres  in  the  summer  of  1870,  and  5  more  in  the  fell. 

Commenced  building  a  block  house. 

Held — That  her  residence  was  suflBcient ;  that  actual  residence  is  required 
upon  the  land  within  six  months  of  entry  and  that  a  total  abandonment  for 
six  months  will  forfeit  the  claim,  but  that  remaining  upon  the  land  continu- 
ously is  not  absolutely  necessary. 

The  question  under  Sec.  5,  Act  of  1862,  is  that  of  removal  or  abandonment 
rather  than  one  as  to  the  sufficiencv  of  residence  originally. 

(Principle  reaffirmed  in  case  of  Tully  v.  Powell,  July  28, 1873.) 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  June  2,  ISIl. 

Sir  :  I  have  considered  the  appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land-Office  in  the  case  of  Ardin  Waldo  v.  Ann 
Schleiss. 

.The  land  in  controversy  is  the  S.  ^,  S.  W.  J,  T.  6,  R.  4  E.,  Beatrice, 
Nebraska. 

Ann  Schleiss,  December  29,  1869,  entered  as  homestead  the  land  in 
controversy. 

On  the  5th  of  September,  1870,  a  hearing  was  held  before  the  Regis- 
ter upon  the  complaint  of  Ardin  Waldo,  charging  her  with  having 
abandoned  her  homestead.  The  Register  decided  that  the  proof  did 
not  sustain  the  charge  of  abandonment.  The  Commissioner  overruled 
the  decision  of  the  local  officer  and  adjudged  the  claim  forfeited.  Ann 
Schleiss  appealed. 

The  evidence  shows  most  conclnsively  that  the  claimant  acted  in 
perfect  good  faith  in  entering  the  land,  and  in  her  subsequent  settlement 
and  improvement.  It  appears  to  be  only  a  question  of  the  sufficiency 
of  her  settlement  and  cultivation,  nnder  the  Homestead  law.  The 
claimant  is  a  Bohemian  girl,  and  at  the  time  of  the  investigation,  was 
about  twenty -two  years  of  age.  The  land  was  entered  by  her  as  Home- 
stead, December  29,  1869.  April  3d,  ISTO,  she  moved  into  a  sod  house 
which  was  there  upon  the  land.  This  sod  house  was  a  very  poor, 
dilapidated  structure,  bnt  still  one  that  could  be  used  as  a  dwelling. 
She  lived  in  this  house  at  this  time  six  days  while  putting  in  a  crop  of 
grain,  aided  by  some  men  whom  she  had  employed  to  do  this  work. 

After  the  sowing  was  done  she  returned  to  her  father's  house,  which 
was  about  half  a  mile  from  the  claim.  She  returned  to  the  claim  in 
July,  where  she  remained  several  days,  while  the  crop  was  being  har- 
vested. Dnring  the  summer  of  1870  she  had  about  fourteen  acres  of 
ground  broken,  and  under  cultivation,  and  in  August  of  the  same  year, 
she  had  five  more  acres  plowed,  some  of  which  was  sowed  in  rye.  Dur- 
ing the  summer  she  commenced  to  build  a  block  house,  which,  however, 
remained  unfinished  at  the  time  of  the  hearing.  She  swears  that  the 
house  on  the  land  belongs  to  her,  that  she  has  never  abandoned  her  claim 
and  that  she  has  never  been  away  from  the  land  since  she  entered  it 
except  to  the  distance  of  half  a  mile  to  her  father's  house,  where  she 
worked. 

In  answer  to  the  question  whether  she  made  a  continuous  residence 
upon  the  Homestead,  she  replied :  "  I  stay  there  the  best  I  can."    Her 
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own  evidence  is  sastained  by  that  of  her  father,  brother  and  three  men, 
who  aided  her  in  sowing  and  harvesting  the  grain.  She  appears  to 
have  endeavored  in  good  faith  to  make  the  tract  her  home,  and  she  has 
done  so,  as  far  as  could  be  reasonably  expected  of  a  woman  under  such 
circumstances.  The  only  question  seems  to  be,  is  such  settlement  suffi- 
cient under  the  Homestead  law. 

The  act  of  1862  should  receive  a  liberal  construction.  It  was  the 
intention  or  Congress  to  give  homesteads  to  those  persons  who  in  good 
faith  would  settle  upon  and  cultivate  unappropriated  public  land.  In 
order  to  protect  the  Government  from  imposition  by  mere  speculators, 
it  was  deemed  necessary  to  require  clear  proof  of  the  intention  of  the 
claimant  to  make  the  land  in  good  faith  his  home.  An  abandonment 
for  six  months  or  an  actual  change  of  residence  were  either  of  them 
deemed  sufficient  evidence  of  the  want  of  such  an  intention,  and  it  was 
therefore  provided  that  In  either  of  these  cases,  upon  proof  of  the  fact, 
the  land  shou]^  revert  to  the  Government.  To  give  homesteads  to 
bona  fide  settlers  honestly  intending  to  appropriate  them  to  their  own 
use,  and  to  protect  the  Government  from  imposition  and  fraud  while  so 
doing,  seem  to  me  to  have  been  the  two  great  objects  contemplated 
by  the  framers  of  the  statute.  Whenever  a  case  is  presented  which 
conforms  to  the  spirit  of  the  law  in  these  two  particulars,  the  land 
should  be  patented  to  the  claimant.  The  case  of  Ann  Schleiss  is  just 
such  an  one  as  in  my  opinion  the  law  was  intended  to  cover.  She 
undoubtedly  intended  in  good  faith  to  appropriate  the  tract  of  land  to 
her  own  use,  to  cultivate,  live  on  and  improve  it.  She  has  shown  set- 
tlement, a  considerably  extended  cultivation,  and  an  actual  occupancy 
of  the  land  for  limited  periods.  She  swears  that  she  considers  it  her 
home,  that  she  owns  the  house  upon  it ;  that  she  has  never  abandoned 
it,  and  that  she  lives  on  it  ^'  the  best  she  can."  She  is  an  unmarried 
woman,  and  can  scarcely  be  expected  to  live  continually  upon  the  land, 
alone,  removed  from  friends  and  isolated  from  all  society ;  and  yet  she 
is  just  the  person  that  the  homestead  law  in  its  spirit  grants  a  home. 

I  am  of  opinion  that  a  residence  upon  the  land  is  required  to  be 
made  within  six  months  of  the  entry,  and  that  a  total  abandonment  at 
any  time  thereafter  for  six  months  will  forfeit  the  claim  ;  but  I  do  not 
think  that  in  every  possible  case  an  actual  personal  continuous  residence 
is  indispensably  necessary. 

Where  a  person,  although  not  at  all  times  on  the  land,  has  no  other 
recognized  home  and  claims  and  improves  the  land  entered,  in  all 
respects  showing  that  his  claim  is  made  in  good  faith,  and  without  any 
taint  or  suspicion  of  fraud,  I  am  of  opinion  that  he  has  fulfilled  the 
requirements  of  the  statute. 

The  Commissioner  appears  to  have  founded  his  decision  adverse  to 
claimant  on  the  proof  of  defective  settlement  and  cultivation,  not  on 
proof  of  abandonment  or  change  of  residence.  The  fifth  section  of  the 
act  of  1862  is  as  follows:  ''  That  if  at  any  time  after  filing  of  the  affi- 
davit as  required  in  the  second  section  of  this  act,  and  before  the  expi- 
ration of  the  five  years  aforesaid,  it  shall  be  proven  after  due  notice  to 
the  settler  to  the  satisfaction  of  the  Register  of  the  Land-Office,  that  the 
person  having  filed  such  affidavit  shall  have  actually  changed  his  or 
her  residence,  or  abandoned  the  land  for  more  than  six  months  at  any 
time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the  Gov- 
ernment." 

In  the  investigation  before'  the  register  under  this  section,  the  main 
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question  to  be  considered  was  that  of  removal  or  abandonment.  It 
seems  to  me  that  the  sufficiency  of  the  residence  under  the  second 
section  was  not  the  question  for  determination.  That  is  a  matter  to 
be  settled  at  the  expiration  of  the  fi^e  years  In  an  examination  under 
section  five  the  question  is.  "  Has  there  been  a  removal  or  abandonment? 
If  decided  in  the  affirmative,  the  land  reverts  to  the  Government.  If 
in  the  negative,  the  claimant  continues  in  possession  until  such  time 
as  is  required  by  law  to  make  his  final  proof 

I  recommend  that  the  decision  of  the  Commissioner  be  reversed  and 
that  of  the  local  officers  be  affirmed 

Very  respectfully, 

WALTER  H.  SMITH,  Asst.  Atty.  General 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  Acting  Secretary  Cowen,  June  2,  1871. 


No.  284. 

BAKER  v.  HESS. 

Baker  pre-empted  and  afterward  commuted  to  a  homestead.  Being  a  poor 
man  he  was  obliged  to  leave  his  homestead  and  work  for  others.  He  left 
for  temporary  purposes,  intending  to  return.  He  did  start  to  return  within 
six  months  from  the  time  of  his  leaving,  but  did  not  reach  his  claim  until 
after  the  expiration  of  six  months. 

Held — That  under  the  peculiar  circumstances  of  this  case  he  did  not  close 
his  claim. 

Department  of  Justice, 
Offiob  of  Assistant  Attorney  General, 

Washington,  July  7,  1871. 

Sir  : — I  have  considered  the  case  of  George  E.  Baker  v.  Alexander 
Hess.  Land  in  controversary  W.  ^  of  S.  W.,  \  Sec.  12,  T.  10.  N.,  R.  9 
E.,  Lincoln,  ^Nebraska. 

George  E.  Baker,  June  2Lst,  1869,  entered  the  land  in  controversy 
as  a  homestead.  Alexander  Hess,  March  14th,  1870,  entered  complaint 
before  the  Register,  charging  Baker  with  having  abandoned  his  land. 
Baker  did  not  appear  at  the  hearing,  and  the  Receiver,  thinking  the 
evidence  sustained  the  charge  of  abandonment,  so  reported  to  the  Com- 
missioner, who  ordered  the  cancellation  of  the  homestead  entry. 

Baker  applied  for  a  re-hearing,  and,  by  evidence  produced  before  the 
local  officers,  convinced  them  that  he  had  never  abandoned  the  land, 
and  that  he  could  have  shown  this  at  the  time  of  the  investigation  if 
he  had  been  present.  They,  thereupon,  recommended  the  restoration  of 
his  homestead. 

On  the  27th  of  October,  1870,  in  a  letter  to  the  local  officers,  the 
Commissioner  adhered  to  his  first  decision.    Baker  appeals. 

The  evidence  given  in  the  second  examination  before  the  Register, 
although  in  some  points  conflicting,  shows,  I  think,  that  Baker  did  not 
abandon  the  land. 

He  originally  settled  as  a  pre-emptor  and  filed  a  declaratory  state- 
ment as  such,  but  not  being  able  to  pay  for  the  land,  changed  his  pre- 
emption claim  to  a  homestead  entry. 

Before  the  entry  he  had  erected  a  rude  sort  of  a  dwelling  composed 
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of  sod  sides  two  feet  and  a  half  high,  with  the  cover  of  his  carriage  or 
wagon  for  a  roof 

It  is  shown  by  the  evidence  that  he  was  a  poor  man  and  unable  to 
build  a  better  house.  He  lived  in  this  shanty  with  his  wife  and  chil- 
dren from  May,  1869,  until  the  middle  of  the  following  October.  His 
wife  and  child  were  taken  sick ;  he  had  nothing  with  which  to  support 
his  family  during  the  winter  months,  and  his  house  was  unfit  for  them 
to  live  in.  He  left  the  land,  announcing  his  intention  to  seek  work  dur- 
ing the  winter  in  Iowa,  and  to  return  to  the  land  in  the  spring.  He  made 
arrangements  with  one  of  his  neighbors  to  look  after  the  land  and  put 
in  a  crop  in  the  spring.  He  distinctly  declared  his  intention  to  return 
within  six  months.  He  left  the  land  some  time  in  August,  and  took  his 
wife  and  child  to  a  neighbor's  house.  He  worked  upon  his  claim,  how- 
ever, until  the  16th  of  October,  when  he  started  with  his  family  for 
Iowa.  He  went  to  his  father-in-law's  house,  where  he  remained  during 
the  winter.  About  the  middle  of  April  he  started  with  his  father-in-law 
to  return  to  the  land,  where  they  arrived  about  the  2d  or  3d  of  May. 
It  is  shown  that  it  was  impossible  for  them  to  start  before^  on  account 
of  high  water  and  bad  roads.  On  arriving  at  the  land  he  found  that  a 
complaint  had  been  made  by  Hess,  and  that  evidence  of  abandonment 
had  been  taken  and  forwarded  to  Washington.  He  applied  for  a  re- 
hearing, and  produced  the  evidence  that  led  the  local  officers  to  recom- 
mend a  restoration  of  his  homestead.  He  is  now  living  on  the  land, 
has  built,  aided  by  his  father-in-law,  a  pine-board  house ;  has  about 
thirty  acres  in  all  broken,  and  has  set  out  maple  trees  and  currant 
bushes.  He  is  a  poor  man,  and  appears  to  have  occupied  the  land  in 
good  faith  to  the  best  of  his  ability.  He  left  the  land  to  work  during 
the  winter,  but  this,  as  one  of  complainant's  own  witnesses  swears,  was 
a  usual  thing  among  the  settlers  in  that  vicinity.  There  was  at  no 
time  a  period  of  six  months  during  which  he  did  not  evince  an  inten- 
tion to  make  the  tract  his  home.  The  first  examination  was  made 
within  six  months  of  his  last  previous  cultivation,  as  proven  by  the 
subsequent  examination.  He  left  the  land  October  16th,  1869,  and 
before  the  expiration  of  six  months  was  on  his  way  back  to  it  in  ac- 
cordance with  a  previously  expressed  intention.  That  he  did  not  reach 
it  within  six  months  of  his  departure  was  not  his  fault. 

The  notice  citing  h\m  to  appear  at  the  first  examination,  was  not 
served  personally,  but  posted  upon  the  land.  The  first  he  knew  of  the 
matter  was  the  fact  that  testimony  had  been  taken  and  sent  to  Wash- 
ington. He  then  produced  the  evidence  from  which  the  facts  above 
recited  are  derived.  I  am  of  opinion  that  in  the  second  examination 
he  disproved  the  charge  of  abandonment,  and  established  his  right  as  a 
bona  fide  homestead  claimant ;  and  as  the  second  examination  was  the 
first  chance  he  had  to  defend  his  claim,  I  think  the  testimony  then 
taken  should  be  allowed  its  full  force  and  effect 

I  therefore  recommend  that  the  decision  of  the  Commissioner  be  re- 
versed, and  that  Baker's  cancelled  entry  be  restored. 

Very  respectfully, 

W.  H.  SMITH,  Asst  AWy  Gen'l 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  the  Secretary,  July  11,  1871. 
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No.  285. 

ARNOLD  AND  THORNTON. 

The  two  tracts  claimed  as  homesteads  are  contigaoos.  The  only  house  on 
the  tracts  was  one  directly  on  the  line,  and  intended  to  be  used  as  a  resi- 
dence by  both. 

Held— That  this  was  not  such  a  residence  as  satisfied  the  homestead  law. 

Department  of  the  Interior, 

Washington,  D.  C,  January  81, 1872. 

Sir: — I  herewith  return  to  your  office  the  papers  and  testimony  in 
the  cases  of  the  contested  homestead  entries  of  Fanny  Arnold  and  Fan- 
ny Thornton,  cancelled  by  your  decision  of  September  25th,  1871,  on 
the  ground  of  abandonment* 

In  a  controversy  under  the  5th  section  of  the  Homestead  Act,  the 
onus  probandi  is  upon  the  contestant  to  prove  abandonment  or  change 
of  residence.  In  the  case  under  consideration  the  evidence  is  hardly 
sufficient,  under  this  rule,  to  sustain  an  allegation  of  either  change  of 
residence  or  abandonment.  But  it  is  clearly  shown  that  the  two  tracts 
claimed  are  contiguous  quarter  sections,  and  that  if  either  of  the  claim- 
ants resided  on  the  land  claimed  within  six  months  of  entry,  it  must 
have  been  in  a  house  situated  directly  on  a  line  between  the  two  tracts 
and  intended  to  be  used  as  a  residence  on  both. 

This  is  not  such  a  residence  as  will  satisfy  the  requirements  of  the 
Homestead  law,  and  taken  in  connection  with  the  fact  that  no  actual 
occupancy  within  six  months  is  shown  by  the  claimants,  although 
clearly  in  their  power  so  to  do,  if  such  were  really  the  fact,  is  strong 
evidence  of  bad  faith. 

I  therefore  affirm  your  decision  cancelling  the  entries. 

Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary. 

Hon.  Willis  Drummond,  Commissioner  General  Land-Office. 


No.  286. 

WILLIAM  S.  HEADLEE. 

Residence  in  a  double  house,  built  on  the  dividing  line  between  adjoining 
homesteads,  is  residence  in  compliance  with  the  law. 

Department  of  the  Interior, 

General  Land  Ovvioe, 
Washington,  D.  C,  June  19,  1874. 

Mr.  Wm.  S.  Headlbe,  Silver  Olen,  Neb, 

Sir: — I  am  in  receipt  of  your  letter  of  the  2d  instant,  stating  that 
yourself  and  brother  have  made  homestead  entries  which  adjoin  each 
other  and  have  built  a  house  on  the  dividing  line  between  the  two ; 
that  your  brother  lives  in  that  part  thereof  which  is  on  his  claim,  while 
you  live  in  -the  part  on  your  own  homestead. 

Tou  now  desire  to  know  whether  living  in  this  double  house,  as  above 
described,  is  a  compliance  with  the  law. 

In  reply  I  have  to  say  that  by  the  decision  of  the  Hon.  Secretary  of 
the  Interior,  under  date  of  June  18, 18*73,'''  it  is  held  that  where  a  house 
is  built  upon  the  dividing  line  between  two  different  claims,  a  pre- 

*8eeKo.881 
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emption  settler  living  in  the  part  thereof  on  his  own  claim  thereby  has 
**  a  legal  residence"  on  such  claim. 
This  Office  holds  that  the  same  principle  applies  in  homestead  cases. 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  287. 

JOSEPH  FISHER. 

After  a  homesteader  has  completed  the  term  of  five  years,  a  fiirther  residence 

is  not  required  to  entitle  him  to  patent. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  10,  18t4. 
Mr.  Joseph  Fisher,  Baldvnn  City,  Mich, 

Sir  : — In  answer  to  your  letter  of  the  26th  ult,  I  have  to  say  that  a 
homestead  settler  under  act  of  June  8,  1872,  may  make  proof  at  such 
time  as  his  period  of  actual  settlement  and  cultivation,  not  less  than  one 
year,  added  to  his  term  of  military  service,  will  make  five  years.  After 
the  party  has  completed  the  term  of  five  years,  as  above  described,  a 
further  residence  upon  his  homestead  is  not  required  by  law  to  entitle 
him  to  patent,  provided  satisfactory  proof  be  made  within  seven  years 
from  date  of  entry. 

Very  respectfully, 

W.  W.  CURTIS,  Acting  Commissioner. 


(c)l  AMENDMENT. 

Ko.  288. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  June  5,  1812. 

Gentlemen  : — Hereafter,  when  parties  make  application  to  be  allowed 
to  amend  their  respective  Homestead  papers,  on  the  ground  that  they  do 
not  describe  the  land  they  intended  to  apply  for,  and  have  actually  set- 
tled upon ;  or,  in  case  they  relinquish  their  entries,  in  view  of  prior  con- 
flicting claims,  you  will,  in  all  cases,  require  them  to  file  papers  with  you, 
as  follows ;  and,  in  all  cases,  you  will  require  their  papers  to  be  filed  be- 
fore transmitting  the  applications : 

1st.  The  afl^davit  of  the  party  setting  forth  that  he  had,  within  six 
months  from  date  of  his  original  application,  actually  settled  on  de- 
scribed tract,  giving  in  full  the  character  of  the  improvements  made. 

2d.  Said  affidavit  to  be  corroborated  by  those  of  two  witnesses. 

3d.  If  a  party  desires  the  cancellation  of  his  entry  on  account  of  a 
prior  legal  claim  having  attached  to  the  land  so  entered,  you  will 
require — 

1st.  The  filing  of  his  affidavit,  giving  the  number,  date,  and  nature  of 
the  prior  claim,  and  the  extent  of  the  improvements,  if  any,  which  may 
have  been  made. 
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2d.  The  facts,  as  alleged  in  said  affidavit,  to  be  corroborated  by  two 
witnesses. 

3d.  In  transmitting  the  papers  to  this  office  you  will,  in  each  case, 
make  a  joint  report. 
Be  pleased  to  acknowledge  the  receipt  of  this  circular. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  289. 

THOMAS  C.  MARKS. 

A  homestead  party  whose  entry  is  cancelled  in  part  for  conflict,  may  retain 
the  remainder,  and  amend  his  entry  to  embrace  a  contiguous  vacant.tract. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Feb.  20,  1875. 

Register  and  Receiver,  Denver,  Colorado, 

Gentlemen  : — Referring  to  homestead  entry  2953,  Thomas  C.  Marks, 
S.  E.  i  N.  W.  i  and  E.  ^  S.  W.  i  Sec.  20,  andN.  E.  {  N.  W,  i  Sec. 
29,  9  S.  66  W.,  in  conflict  with  Mr.  Evans'  prior  cash  application  No. 
1768,  to  the  extent  of  the  S.  E.  ^  N.  W.  :i^  Sec.  20,  as  you  were  informed 
Nov.  16,  1874, 1  am  in  receipt  of  your  letter  of  Jan.  20,  1875,  stating 
that  Mr.  Marks  elects  to  retain  the  E.  i  8.  W.  i  Sec.  20,  and  N.  E.  | 
Sec.  29,  and  prays  to  be  allowed  to  embrace  in  his  entry  the  S.  W.  ^ 
S.  W.  i  Sec  20,  to  make  up  160  acres,  without  payment  of  additional 
fee  or  commissions.  You  will  notify  the  party  that  bis  request  is 
granted,  and  that  he  will  be  allowed  to  write  across  the  face  of  his  ap- 
plication herewith,  over  his  signature,  the  correct  description  of  the  120 
acres  which  he  now  has,  and  the  S.  W.  i  S.  W.  ^  said  Sec.  20,  after 
which  you  will  attest  the  same,  make  your  records  agree  therewith, 
and  return  the  paper  to  this  Office.  His  entry  as  originally  made  will 
then  be  cancelled  to  the  extent  of  the  tract  in  conflict,  namely  the  S.  E. 
^  N.  W.  i  Sec  20,  and  you  duly  notified  thereof. 

Very  respectfully, 

S.  S.  BURDETT,  Commis^oner, 


No.  290. 

THEO.  C.  CASEY. 

Casey  applied  to  enter  80  acres  double  minimum  as  a  homestead. 

After  his  application  was  received  a  change  was  made  in  the  route  of  the 

railroad,  and  the  land  ceased  to  be  double  minimum,  and  was  accordingly 

restored. 
Casey  thereupon  asked  to  amend  his  entry,  and  include  160  acres. 

Held— That  his  rights  were  fixed  by  the  status  of  the  land  at  the  time 
he  made  his  homestead  filing. 

Department  op  Justice, 
Oppice  op  Assistant  Attorney  General, 

Washington,  Oct.  24,  1871. 
Sir  : — I  have  considered  the  case  of  the  application  of  Theodore  C. 
Casey  to  amend  his  homestead  entry  of  September  4, 1869,  being  E.  i 
N.  W.  i  Sec.  10,  T.  8,  S.  R.  68,  W.  Denver,  Col. 
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On  the  4th  day  of  September,  1869,  Casey  entered  as  a  homestead 
eighty  acres  of  double  minimnm  land  lying  within  the  then  twenty- 
five  mile  withdrawal  limits  of  Kansas  Pacific  Railroad.  After  he  had 
made  this  entry,  to  wit :  on  the  24th  day  of  June,  1870,  a  material 
change  in  the  route  of  the  road  having  been  made,  certain  lands  which, 
by  such  change,  had  been  thrown  outside  of  the  twenty-five  mile  limits, 
were  restored  to  market  as  minimum  lands.  The  homestead  entry  of 
•Casey  was  within  the  first  withdrawal  limits,  but  outside  of  such  limits 
as  adjusted  to  conform  to  the  change  of  the  route. 

Casey  applied  to  amend  his  entry  so  as  to  include  one  hundred  and 
sixty  acres  of  land. 

This  application  was  rejected  by  the  Commissioner,  from  whose 
decision  he  has  appealed  to  the  Secretary.  The  homestead  act  gives  to 
a  qualified  applicant  the  right  to  enter  '^  one-quarter  section  or  a  less 
quantity  of  unappropriated  public  land,  upon  which  said  person  may 
have  filed  a  pre-emption  claim,  or  which  may  at  the  time  the  application 
is  madehe  subject  to  pre-emption,  atone  dollar  and  twenty-five  cents  per 
acre ;  or  eighty  acres  or  less  of  such  unappropriated  lands  at ''  two  dol- 
lars and  fifty  cents  per  acre,*^  That  is  to  say,  the  amount  subject  to 
entry  shall  be  graduated  so  as  to  conform  to  the  character  of  the  lands, 
at  the  time  the  application  is  made,  a  quarter  section  of  minimum  or 
eighty  acres  of  double  minimum.  A  subsequent  change  in  the  char- 
acter of  the  land  would  not,  I  think,  either  reduce  the  amount  if  the 
price  was  raised,  or  raise  the  amount  if  the  price  were  reduced. 

The  intention  of  Congress  was  to  give  the  applicant  the  full  benefit 
of  the  act  once,  and  not  more,  the  quantity  of  land  to  be  given  to  be 
governed  by  its  character  at  the  time  of  the  application. 

A  similar  case  to  the  one  under  consideration  has  once  before  been 
decided  by  the  Department  in  accordance  with  the  view  of  the  law  I 
have  expressed  above.  See  decision  of  Secretary  Browning,  February 
16,  1867. 

I  recommend  that  the  decision  of  the  Commissioner  be  affirmed. 
Yery  respectfully, 

W.  H.  SMITH,  Asst.  Atty.  General. 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  Nov.  1,  1871. 


Ho.  291. 

BARNARD  C.  KILLIN. 

A  qualified  party  who  voluntarily  relinquishes  a  homestead  entry  in  good 
faith,  is  not  thereby  debarred  by  the  6th  Section,  Act  of  May  20, 1862,  from 
making  another  homestead  entry. 

Department  op  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  October  21,  1871. 
Sir: — I  have  considered  the  application  of  Barnard  C,  Killin,  being 
one  to  enter  W.  i  N.  W.  I,  Sec.  20,  T.  8,  South,  Range  63  W.,  Denver, 
Colorado,  as  a  homestead.     The  case  comes  up  upon  appeal  from  the 
decision  of  the  Commissioner  of  the  General  Land-Office,  who  refused 
to  grant  the  application  on  the  ground  that  Killin  had  voluntarily  aban- 
doned a  prior  entry  on  another  tract,  and  had  therefore  exhausted  his 
privileges  under  the  Homestead  Law. 
Killin,  June  6th,  1867,  entered  as  a  homestead  a  tract  in  Sec.  30,  T. 
16 
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8,  S.  R.,  63  W.,  which  he  afterwards  voluntarily  relinquished,  alleging 
as  a  reason  for  the  abandonment  a  mistaken  belief  at  the  time  of  entry 
that  there  were  certain  springs  of  water  on  the  land.  Afterwards,  to 
wit:  on  the  3d  day  of  March,  1871,  he  made  application  to  enter  the 
land  in  controversy.  His  application  was  rejected  by  the  Register, 
whose  decision  upon  appeal  was  affirmed  by  the  Commissioner. 

The  established  rule  of  the  General  Land-Office,  is.  to  allow  but  one 
entry  under  the  Homestead  Law  by  the  same  individual.  The  only 
exception  made  is  in  the  case  of  an  entry  cancelled  on  account  of  ille- 
gality or  irregularity  of.  the  proceedings  at  the  time  it  was  made,  and 
where  title  in  the  claimant  failed  without  laches  or  fault  of  his  own. 
This  rule  is  established  upon  the  theory  that  but  one  homestead  right 
is  given  by  the  act,  that  a  claimant  having  once  made  an  entry  has 
placed  himself  in  the  way  of  fully  realizing  all  its  benefits,  and  that  if 
he  fails  to  further  comply  with  its  provisions,  and  voluntarily  relin- 
quishes his  entry,  he  forfeits  all  his  rights  and  opportunities  under  the 
law. 

The  only  provision  to  be  found  in  the  Homestead  Act  of  1862,  or  in 
the  two  acts  amendatory  of  it,  relating  to  this  question,  is  the  follow- 
ing clause  in  the  6th  section  of  the  Act  of  1862  ; 

*'  Sec.  6.  And  be  it  further  enacted,  that  no  Individual  shall  be  per- 
mitted to  acquire  title  to  more  than  one  quarter  section  under  the  pro- 
visions of  this  act." 

In  my  opinion  this  clause  of  the  act  does  not  call  for  the  establish- 
ment of  the  rule  above  referred  to,  and  I  am  unable  to  find  any  other 
provision  of  law  to  justify  it.  It  is  provided,  that  under  the  provisions 
of  the  Homestead  Law  no  individual  shall  **  acquire  title"  to  more  than 
one  hundred  and  sixty  acres  of  land.  The  mere  entry  gives  the  claim- 
ant no  title  to  the  land.  He  has  only  an  inchoate  right  which  is  liable  - 
to  be  defeated  by  a  failure  to  comply  with  all  the  requirements  of  the 
act.  If  he  voluntarily  abandons  his  claim,  even  this  inchoate  right  is 
gone,  so  far  as  that  particular  tract  is  concerned;  He  has  never,  how- 
ever, "  acquired  title"  to  the  land,  or  any  portion  of  it,  and  when  he 
afterwards  applies  to  make  another  entry,  I  cannot  see  how  the  clause 
above  quoted  can  be  so  construed  as  to  exclude  him  from  the  privileges 
and  benefits  of  the  act. 

Neither,  in  my  opinion,  does  the  general  spirit  of  the  act  justify  the 
rule.  This  statute  should  be  liberally  construed,  so  as  to  give  force 
and  effect  to  the  evident  intention  of  Congress.  To  give  to  every  com- 
petent person  who,  bona  fide,  desires  it,  a  home  from  the  public  domain, 
with  as  little  trouble  and  expense  as  possible,  seems  to  be  the  paramount 
object  of  the  law.  No  obstacle  should  be  placed  in  the  way  of  the 
accomplishment  of  this  object,  except  the  establishment  of  such  rules  and 
regulations  as  are  necessary  to  protect  the  Government  from  imposition 
and  fraud.  The  rule  of  the  Land-Office,  allowing  but  one  «ntry,  was 
established  for  that  purpose,  but  in  my  opinion  the  danger  was  not  so 
imminent  as  to  call  for  such  a  rigorous  regulation.  That  in  many  cases 
it  works  great  injustice  to  bona  fide  settlers,  cannot,  I  think,  be  denied. 
This  fact  has  a  forcible  illustration  in  the  case  under  consideration. 
Killin  selected  this  tract  because  be  supposed  there  were  certain  springs  of 
water  upon  it  that  be  desired  to  use,  and  which,  if  secured,  would  make 
the  land  valuable  and  fit  for  cultivation  ;  but  after  he  had  made  his  entry 
and  erected  improvements  on  the  land,  he  discovered  that  the  springs 
and  his  own  improvements  were  on  another  tract,  and  that  another  per- 
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son  had  acquired  a  pre-emption  right  to  this  other  tract.  The  land  was 
worthless  to  him,  and  he  abandoned  it  to  the  Government.  He  appears  to 
have  been  a  bona  fide  settler  from  the  first,  and  if  he  had  not  made  a  mis- 
take with  reference  to  the  location  of  the  springs,  would  probably  have 
been  to-day  a  peaceful  settler,  improving  the  laud  he  had  entered.  The 
tract  he  now  asks  to  enter  is  unappropriated  Government  land,  to  which 
there  are  no  adverse  claims.  If  allowed  to  enter  it,  in  all  probability, 
at  the  expiration  of  five  years  the  Government  will  have  a  good  citizen 
improving  the  land,  the  claimant  will  have  acquired  a  home,  and  the 
paramount  object  of  the  law  have  been  attained.  The  second  section  of 
the  act  of  1862,  provides  that  every  applicant  under  the  Homestead 
law  shall  before  entry  make  affidavit  that  he  is  the  head  of  a  family,  or 
is  twenty-one  or  more  years  of  age,  or  has  performed  service  in  the 
army  or  navy  of  the  United  States ;  that  he  has  never  borne  arms 
against  the  United  States,  or  given  aid  and  comfort  to  its  enemies  ;  that 
the  application  is  made  for  his  own  exclusive  use  and  benefit,  and  that 
the  entry  is  made  for  the  purpose  of  actual  settlement  and  cultivalionf 
and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  person 
or  persons.  To  this  is  added  under  the  instructions  of  the  General 
Land  Office  a  clause  of  affirmation  that  the  applicant  has  "not  hereto- 
fore had  the  benefit'^  of  the  act. 

Section  T  enacts  that  the  punishments  provided  by  the  act  of  March 
3d,  1857,  for  certain  crimes  against  the  United  States,  shall  extend  to 
the  offence  of  taking  falsely  any  of  the  affidavits,  oaths,  or  affirmations 
required  or  authorized  by  the  act  of  1862. 

These  provisions  of  law  were  framed  for  the  purpose  of  preventing 
the  same  frauds  at  which  this  rule  of  the  General  Land-Office  is  aimed. 
No  one  can  take  this  oath  having  the  intention  to  sell  his  claim,  with- 
out making  himself  liable  to  the  pains  and  penalties  of  peijury.  The 
sixth  section  properly  enforced  would  obviate  the  necessity,  if  any  ex- 
ists, for  establishing  such  a  rigorous  rule  as  the  one  under  consideration. 
If  it  should  at  any  time  be  found  that  an  applicant  under  the  Home- 
stead Law  had  abandoned  a  prior  entry  for  a  consideration,  or  with  the 
intent  that  such  abandonment  should  inure  to  the  benefit  of  any  other 
person  or  persons,  I  think  his  application  should  be  promptly  rejected. 
This  would  be  only  to  exercise  a  power  inherently  vested  in  the  Gov- 
ernment to  protect  its  own  interests,  and  would,  I  think,  prevent  fraud, 
while  obviating  the  necessity  of  working  injustice  in  a  case  like  the 
one  under  consideration. 

The  rule  was  not  framed  in  obedience  to  a  positive  requirement  of 
law,  but  is  one  of  expediency.  In  my  opinion  the  Government  can  be 
fully  protected  under  a  modification  of  it,  so  as  to  allow  second  entries 
to  be  made,  unless  it  appears  that  a  prior  one  has  been  cancelled  in 
fraud  of  the  requirements  or  spirit  of  the  act. 

I  recommend  that  the  decision  of  the  Commissioner  be  reversed,  and 
that  Killin  be  allowed  to  enter  the  tract  in  controversy. 

Very  respectfully, 

W.  H.  SMITH,  Asst,  Atty,  General. 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

[Note. — The  Secretary  refused  to  concur  in  this  opinion,  and  the  former 
ruling  of  the  Department  issiill  in  force. — Ed] 
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CIRCULAR. 
Department  of  the  Interior, 

General  Land  Office, 

Dec.  20, 1873. 
Qentlehen  : — Iq  a  nDmbet  of  cases,  persons  who  have  iaitiated  titles 
to  the  public  lands  under  the  Homestead  Law  hare  allowed  the  limita- 
tion provided  by  the  statute  to  expire  without  making  the  final  proof  or 
settlement  and  cnltivation  required  by  that  act. 

Therefore,  in  all  such  cases  as  now  exist  in  your  district,  or  may 
hereafter  arise,  you  will  notify  the  parties  of  their  non-compliance  iriih 
the  law,  and  that  thirty  days  from  date  of  service  of  notice  will  be 
allowed  to  each  of  them  within  which  to  show  cause  why  their  claims 
shall  not  be  declared  forfeited  and  their  entries  canceled.  At  the  expi- 
ration of  that  time  you  will  report  the  reasons  ^iven,  or,  in  case  of  fail. 
ure,  report  that  fact,  so  that  in  either  event  proper  action  may  tie  bad 
by  this  OCBce.  But  you  will  in  no  case  allow  the  lands  embraced  in  such 
claims  to  be  re-entered  until  you  shall  have  received  from  this  Office 
a  formal  notice  that  the  original  entries  have  been  positively  cancelled. 
I  append  a  form  of  notice  which  you  will  be  pleased  to  adopt. 
Yery  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
Reoisterb  and  Receivebb,  United  Slates  Land  Offices. 

FORM  OF  NOTICE. 
A B ,  {Place  of  rmdenee,  or,  tkat  being  unknoien,  addrat  to  the  Pw( 

Office  neareiU  to  the  Mnti.) 

Sm :— You  are  hereby  notified  that  the  Homestead  Law  requires  final  proof 
of  Hettlement  and  cultivation  to  be  made  within  two  years  after  the  expir- 
ation of  five  years  from  date  of  entry,  and  tbat  in  caee  of  yourentrv  So.—, 

for ,  dated ,  the  time  fixed  by  the  statute  iiaa  expired  witnoot  ilie 

requisite  proof  being  filed  by  you.  You  will,  therefore,  within  thirty  days 
from  date  of  service  of  this  notice,  sliow  cause  before  us  why  your  claim 
shall  not  be  declared  forfeited  and  your  entry  canceled  far  non-compliance 
with  the  requirements  of  tlie  law,  so  that  the  case  may  be  reported  to  the 
Commissioner  of  the  (ienerat  Land-Ofilce  lor  the  proper  action. 


(Date.) 


'*'*-^-  [CIRCULAH. 

Department  of  the  Interior, 

Qenbral  Lane  Office, 
Washington,  D.  C,  September  9,  1814. 
To  Registers  and  Receivers. 

Gentlemen  : Attention  has  been  called  to  numerous  cases  where 

entries  have  been  made  under  the  Homestead  Law,  and  full  titoe 
required  by  law  in  which  to  make  final  proof  has  elapsed  without  sucb 
proof  having  been  presented. 

It  is  presumed  that  in  many  cases  this  neglect  arises  from  ignorance 
of  the  law,  and  that  parties  who  have  in  good  faith  resided  upon  and 
cultivated  their  homesteads  suppose  that  they  have  fully  complied  with 
the  stotuie,  and  that  nothing  further  is  required  on  their  part 
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To  remedy  this,  uid  prevent  the  great  hardships  which  might  arise 
from  aeglect  in  thia  important  feature  of  the  law,  yon  are  hereby  in- 
biructed  to  examine  your  abstracts  of  homestead  entries,  and  in  every 
(.■aae  where  the  term  of  five  years  from  the  date  of  entry  has  expired, 
vou  will  Bend  to  the  proper  party  a  copy  of  the  accompanying  notice, 
6]\[og  Id  the  description,  etc  It  is  important  that  this  should  be  done 
at  an  early  day. 

Vou  will,  hereafter,  at  least  once  a  month,  examine  yonr  abstracts, 
aa<l  give  the  same  notice  in  case  of  the  expiration  wiibin  the  preceding 
month  of  the  term  referred  to. 

Care  should  be  taken  to  learn  the  Post  Office  addresses  of  parties 
iSecUd  by  these  instructions,  and  it  would  be  well  that  in  future  appli- 
ealioDS  under  the  Homestead  Law  the  address  of  the  applicant  be  tucen. 

It  is  to  be  understood  that  this  does  not  supersede  the  Circular  of 
December  20,  1873,  but  is  intended  to  prevent  cases  for  which  that  cir- 
cular was  issued  from  arising. 

Respectfully, 

S.  S.  BURDETT,  Commissioner. 


Ko.  294. 

JOHN  DILLON. 
John  Dillon  made  homeetead  entry  and  died,  leaving  a  widow  and  children. 

His  widow  afked  to  commnte  and  have  the  patent  issued  to  her. 
D.  H.  Dillon  asked  that  the  patent  should  issue  to  the  children. 

Held— That  it  should  issue  to  the  widow. 

Held,  also—That  any  person  should  be  allowed  to  commute  who  is,  at  the 
time  ihe  application  to  commute  is  made,  the  person  entitled  at  the  proper 
lime,  10  prove  up  the  claim,  providing  such  claim,BO  far  as  it  has  progressed, 

dipabthknt  op  justiok. 
Offiok  of  Assistant  Attoilnkt  Oenzkal, 

Washington,  Oct.  31,  1871. 

Sir: — I  have  e:tamined  the  appeal  of  D.  H.  Dillon  from  the  decision 
ofitie  Commissioner  of  the  General  Land-Office,  relative  to  the  original 
homeetead  entry  of  John  Dillon  of  S.  4  K^.  E.  ^  and  W.  ^  S.  E.  ^  Sec. 
8,  T.  9,  N.  R.  7  E.  R.  &  R.  855,  from  Nebraska  City  District. 

John  Dillon,  shortly  after  he  had  entered  the  tract,  died,  leaving  a 
widow  and  several  children.  His  widow,  Ellinor  J.  Dillon,  made  appli- 
cktion  to  commute  her  late  husband's  entry  to  a  cash  entry  under  the 
Slh  seetion  of  the  Homestead  Act,  which  was  allowed  July  2lBt,  1870. 
Tbe  heirs  of  John  Dilloa  now  ask  that  the  patent  be  issued  to  them, 

Tbe  Commissioner  decided  that  during  the  life  of  a  widow  of  a 
deceased  homestead  claimant,  a  patent  could  not  issue  to  the  heirs. 

I  agree  with  the  Commissioner  in  his  construction  of  tbe  law,  and 
with  bis  application  of  it  to  this  case. 

Tbe  second  section  of  tbe.  Homestead  Aet  provides  that  no  patent 
sball  tie  issued  until  after  Gve  years  f^om  the  entry,  and  then  on  proof 
of  certain  facts  by  "  the  person  making  such  entry,  or  if  he  be  dead,  his 
widow,  or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  ofa  widow 
makiog  guch  entry,  her  heirs  or  devisee,  in  case  of  her  death.'' 

Under  this  proviso  four  and  only  four  classes  of  persons,  can,  in  my 
opinion,  make  the  final  proof  required. 

1.  The  person  who  made  the  entry. 
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No.  292.  <^)     FINAL    PROOF. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 

Dec.  20,  1873. 
Gentlemen  : — In  a  number  of  cases,  persons  who  have  initiated  titles 
to  the  public  lands  under  the  Homestead  Law  have  allowed  the  limita- 
tion provided  by  the  statute  to  expire  without  making  the  final  proof  of 
settlement  and  cultivation  required  bj  that  act. 

Therefore,  in  all  such  cases  as  now  exist  in  your  district,  or  may 
hereafter  arise,  you  will  notify  the  parties  of  their  non-compliance  with 
the  law,  and  that  thirty  days  from  date  of  service  of  notice  will  be 
allowed  to  each  of  them  within  which  to  show  cause  why  their  claims 
shall  not  be  declared  forfeited  and  their  entries  canceled.  At  the  expi- 
ratio^i  of  that  time  you  will  report  the  reasons  given,  or,  in  case  of  fail- 
ure, report  that  fact,  so  that  in  either  event  proper  action  may  be  had 
by  this  Office.  But  you  will  in  no  case  allow  the  lands  embraced  in  such 
claims  to  be  re-entered  until  you  shall  have  received  from  this  Office 
a  formal  notice  that  the  original  entries  have  been  positively  cancelled, 
I  append  a  form  of  notice  which  you  will  be  pleased  to  adopt. 

Tery  respectfully, 

WILLIS  DRUMMOND,  Commisaioner. 
Registers  and  Receivers,  United  States  Land  Offices, 


FORM  OF  NOTICE. 

A B .  {Place  of  residence,  or,  that  being  unknovm,  address  to  the  Post 

Office  nearest  to  the  land.) 

Sir  : — You  are  hereby  notified  that  the  Homestead  Law  requires  final  proof 
of  settlement  and  cultivation  to  be  made  within  two  years  after  the  expir- 
ation of  five  years  from  date  of  entry,  and  that  in  case  of  your  entry  No.  — , 

for ,  dated ,  the  time  fixed  by  the  statute  has  expired  without  the 

requisite  proof  being  filed  by  you.  You  will,  therefore,  within  thirty  days 
from  date  of  service  of  this  notice,  show  cause  before  us  why  your  claim 
shall  not  be  declared  forfeited  and  your  entry  canceled  for  non-compliance 
with  the  requirements  of  the  law,  so  that  the  case  may  be  reported  to  the 
Commissioner  of  the  General  Land-Oflice  for  the  proper  action. 

^  Register. 

(Date.)  ^ — ■ ,  Receiver, 


^^•^^^-  SCIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  September  9,  1874. 
To  Registers  and  Receivers. 

Gentlemen  : Attention  has  been  called  to  numerous  cases  where 

entries  have  been  made  under  the  Homestead  Law,  and  full  time 
required  by  law  in  which  to  make  final  proof  has  elapsed  without  such 
proof  having  been  presented. 

It  is  presumed  that  in  many  cases  this  neglect  arises  from  ignorance 
of  the  law,  and  that  parties  who  have  in  good  faith  resided  upon  and 
cultivated  their  homesteads  suppose  that  they  have  fully  complied  with 
the  statute,  and  that  nothing  further  is  required  on  their  part. 
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To  remedy  this,  and  prevent  the  great  hardships  which  might  arise 
from  neglect  in  this  important  feature  of  the  law,  you  are  hereby  in- 
structed to  examine  your  abstracts  of  homestead  entries,  and  in  every 
case  where  the  term  of  five  years  from  the  date  of  entry  has  expired, 
you  will  send  to  the  proper  party  a  copy  of  the  accompanying  notice, 
filling  in  the  description,  etc.  It  is  important  that  this  should  be  done 
at  an  early  day. 

You  will,  hereafter,  at  least  once  a  month,  examine  your  abstracts, 
and  give  the  same  notice  in  case  of  the  expiration  within  the  preceding 
month  of  the  term  referred  to. 

Care  should  be  taken  to  learn  the  Post  Office  addresses  of  parties 
affected  by  these  instructions,  and  it  would  be  well  that  in  future  appli- 
cations under  the  Homestead  Law  the  address  of  the  applicant  be  taken. 

It  is  to  be  understood  that  this  does  not  supersede  the  Circular  of 
December  20,  1873,  but  is  intended  to  prevent  cases  for  which  that  cir- 
cular was  issued  from  arising. 

Respectfully, 

S.  S.  BXJRDETT,  Commissioner. 


No.  294. 

JOHN  DILLON. 

John  Dillon  made  homestead  entry  and  died,  leaving  a  widow  and  children. 

His  widow  afiked  to  commute  and  have  the  patent  issued  to  her. 
D.  H.  Dillon  asked  that  the  patent  should  issue  to  the  children. 

Held — That  it  should  issue  to  the  widow. 

Held,  also — That  any  person  should  be  allowed  to  commute  who  is,  at  the 
time  the  application  to  commute  is  made,  the  person  entitled  at  the  proper 
time,  to  prove  up  the  claim,  providing  such  claim,  so  far  as  it  has  progressed, 
is  valid. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  Oct.  31,  1871. 

Sir  : — I  have  examined  the  appeal  of  D.  H.  Dillon  from  the  decision 
of  the  Commissioner  of  the  General  Land-Office,  relative  to  the  original 
homestead  entry  of  John  Dillon  of  S.  ^  N.  E.  ^  and  W.  ^  S.  E.  ^  Sec. 
8,  T.  9,  N.  R.  7  E.  R.  &  R.  855,  from  Nebraska  City  District. 

John  Dillon,  shortly  after  he  had  entered  the  tract,  died,  leaving  a 
widow  and  several  children.  His  widow,  Ellinor  J.  Dillon,  made  appli- 
cation to  commute  her  late  husband's  entry  to  a  cash  entry  under  the 
8th  section  of  the  Homestead  Act,  which  was  allowed  July  21st,  1870. 
The  heirs  of  John  Dillon  now  ask  that  the  patent  be  issued  to  them. 

The  Commissioner  decided  that  during  the  life  of  a  widow  of  a 
deceased  homestead  claimant,  a  patent  could  not  issue  to  the  heirs. 

I  agree  with  the  Commissioner  in  his  construction  of  the  law,  and 
with  his  application  of  it  to  this  case. 

The  second  section  of  the.  Homestead  Act  provides  that  no  patent 
shall  be  issued  until  after  five  years  from  the  entry,  and  then  on  proof 
of  certain  facts  by  '*  the  person  making  such  entry,  or  if  he  be  dead,  his 
widow,  or  in  case  of  her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow 
making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death.'' 

Under  this  proviso  four  and  only  four  classes  of  persons,  can,  in  my 
opinion,  make  the  final  proof  required. 

1.  The  person  who  made  the  entry. 
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2.  In  case  of  the  death  of  the  person  making  the  entry,  his  widow. 

3.  In  case  of  the  death  of  the  person  making  the  entry,  and  the  widow, 
then  the  heirs  or  devisee  of  such  person. 

4.  In  case  the  person  making  the  original  entry  was  a  widow,  and 
she  be  dead,  then  her  heirs  or  devisee. 

Neither  of  these  classes  include  the  heirs  of  the  person  who  made  the 
original  entry,  while  the  widow  is  yet  living. 

In  my  opinion  Congress  intended  to  give  the  widow,  if  living,  the 
benefit  of  the  entry  made  by  the  deceased  husband.  It  did  not  intend 
to  give  the  heirs  or  devisee  the  right  to  perfect  the  entry  so  long  as  the 
widow  lived. 

A  similar  view  of  the  law  to  the  one  I  have  expressed  was  taken  by 
the  Department  in  case  of  heirs  of  Patrick  Gleason  v.  M.  Gleason, 
July  18th,  1870.  Any  person  should  be  allowed  to  commute  under  the 
8th  section  from  homestead  to  cash  entry,  who  is  at  the  time  the  appli- 
cation to  commute  is  made,  the  person  entitled  at  the  proper  time  to 
prove  up  the  claim,  providing  such  claim,  so  far  as  it  has  progressed,  is 
valid. 

Ellinor  J.  Dillon  was  the  person  so  entitled  on  the  day  she  made  ap- 
plication to  commute.  The  patent,  therefore,  upon  her  full  compliance 
with  all  the  requirements  of  law,  should  be  issued  to  her. 

I  rcecommend  that  the  decision  of  the  Commissioner  be  affirmed. 

Yery  respectfully, 

W.  H.  SMITH,  Asst.  Ally.  General 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  November  3,  1871. 


No.  295. 

A.  F.  HUBBELL. 

1.  A  soldier  who  has  made  an  entry  under  the  homestead  laws  need  not 
credit  his  term  of  military  service  on  the  five  years'  residence. 

2.  In  case  of  death  of  homestead  settler  prior  to  expiralion  of  the  five  years, 
his  heirs  or  devisee  may  commute  or  continue  cultivation  and  settle- 
ment. 

3.  If  death  occurred  after  the  expiration  of  the  five  years  the  heirs  or  devi- 
see may  at  once  make  proof. 

In  the  second  and  third  cases,  patent  would  issue  in  the  name  of"  the  heirs" 
of  deceased,  or  in  the  name  of  his  devisee. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Sept.  25,  1874. 
Mr.  a.  F.  Hubbell,  Fonda,  Iowa. 

Sir  : — In  reply  to  your  letter  of  the  22d  of  July  last,  I  have  to  say, 
first,  a  soldier  who  has  made  an  entry  under  the  homestead  laws  is  not 
required  to  avail  himself  of  the  privileges  of  the  act  of  June  8,  1872, 
as  regards  crediting  bis  term  of  military  service  in  the  United  States 
army  during  the  late  civil  war  as  a  part  of  his  five  years'  residence  and 
cultivation  required  by  act  of  May  20,  1862.  The  matter  of  availing 
himself  of  such  privilege  is  optional  with  him. 

Second.  In  case  an  unmarried  homestead  settler  dies  prior  to  expira- 
tion of  five  years  from  date  of  entry,  his  heirs  or  devisee  may  commute 
the  same  under  the  8th  section,  act  of  May  20,  1862,  or  may  con- 
tinue the  settlement  and  cultivation  of  deceased  and  make  proof  at  the 
expiration  of  said  five  years. 
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Third.  In  case  such  settler  dies  after  completing  five  years'  settle- 
ment and  before  making  proof  his  legal  heirs  or  devisee  may  at  once 
make  proof. 

In  the  second  and  third  of  the  above  stated  cases,  patent  would  issue 
in  the  name  of  *'  the  heirs"  of  deceased,  or  in  the  name  of  his  devisee. 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner, 


No.  296. 

FREDERICK  A.  HASKALL. 

The  brothers  of  a  deceased  settler,  in  case  there  are  no  others  heirs,  will  be 
allowed  to  make  final  proof,  and  the  final  papers  will  be  made  out  in  the 
name  of  the  deceased  settler. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  August  4,  1874. 
Register  and  Receiver,  Lincoln,  Nebraska. 

Gentlemen  : — I  am  in  receipt  of  your  letter  of  June  23  last,  en- 
closing the  affidavit  and  other  papers  of  Jason  F.  Haskall,  applying  to 
be  allowed  to  make  final  proof  on  his  deceased  brother's  homestead.  No 
12,119,  on  the  S.  W.  ^of  Sec.  14-11-8  W.,  made  by  Frederick  A.  Has- 
kall, at  your  office,  November  9,  1872.  In  reply  I  have  to  state  that, 
in  consideration  of  the  fact  that  Jason  F.  Haskall  and  brother  are  the 
only  living  heirs  and  next  of  kin  of  Frederick  A.  Haskall,  deceased, 
and  it  appearing  from  the  evidence  presented  that  the  deceased  resided 
u  pon  the  land  embraced  in  his  homestead  entry  for  one  year  prior  to 
his  death,  which,  added  to  his  terms  of  military  service  in  the  United 
States  army  during  the  war  of  the  rebellion,  as  shown  by  certified 
copies  of  bis  certificates  of  discharge  attached  to  the  affidavit  re- 
ferred to,  make  the  five  years  required  by  the  act  of  May  20, 1862,  you 
are  hereby  authorized  to  allow  Jason  F.  Haskall  to  make  final  proof  on 
said  homestead  on  payment  of  the  proper  commissions ;  and  you  will 
issue  the  papers  in  the  case  in  the  name  of  Frederick  A.  Haskall,  and 
forward  the  same  to  this  Office  with  your  current  returns,  referring  to 
this  letter  by  "  C"  and  date.  The  papers  forwarded  in  connection  with 
this  case  are  herewith  returned. 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner. 

[Final  papers  will  issue  in  name  of  "  the  heirs."    See  No.  295.] 


No.  297. 

GEO.  BATES. 

Homesteads  may  be  taxed  where  the  right  to  the  patent  is  complete. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Dec.  15, 18U. 
Mr.  George  Bates,  Sullivan^  Franklin  County,  Missouri. 

Sir: — In  reply  to  your  letter  of  the  16th  ultimo,  relative  to  the  tax- 
ation of  lands  embraced  in  homestead  entries  prior  to  the  issue  of 
patents  therefor,  I  have  to  refer  you  to  section  4  of  the  homestead  act  of 
May  20,  1862,  as  found  on  page  11  of  circular  of  Aug.  30,  1872,  here- 
with enclosed. 
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The  Supreme  Court  of  the  United  States,  in  a  recent  case,  has  thus 
stated  the  doctrine  held  upon  the  ^neral  subject : 

"While  we  recognize  the  doctrine  heretofore  laid  down  by  this  court, 
that  lands  sold  by  the  United  States  may  be  taxed  before  they  have 
parted  with  the  legal  title  by  issuing  a  patent,  it  is  to  be  understood  as 
applicable  to  cases  where  the  right  to  the  patent  is  complete,  and  the 
equitable  title  is  fully  vested  in  the  party  without  anything  more  to  be 
paid  or  any  act  to  be  done  going  to  the  foundation  of  the  right." 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner. 


iE)   ABANDONMENT. 

No.  298. 

CIRCULAR. 

Depabtment  of  the  Intebiob, 

General  Land  Office, 

June  25,  1869. 

Gentlemen  : — In  order  to  secure  a  regular  system  and  facilitate  the 
business  of  the  Department,  you  are  hereby  instructed  to  observe  the 
following  regulations  respecting  all  cases  of  abandoned  and  relinquished 
homesteads : 

1st.  A  settler  desiring  to  relinquish  to  the  United  States  his  home- 
stead claim,  must  surrender  his  duplicate  receipt,  his  relinquishment 
being  indorsed  thereon.  If,  however,  he  has  lost  his  duplicate  receipt, 
that  fact  must  be  stated  in  his  relinquishment,  to  be  signed  by  the  set- 
tler, acknowledged  before  the  register  or  receiver,  or  other  officer  com- 
petent to  administer  oaths,  whose  official  character  must  be  certified 
under  seal,  and  attested  by  two  witnesses. 

Numerous  relinquishments  of  homestead  entries  have  been  reported 
in  which  it  is  alleged  that  pHor  to  such  entries  there  existed  actual 
settlement,  by  persons  other  than  the  homestead  party,  upon  the  tracts 
embraced  in  such  entries.  It  has,  in  this  connection,  been  represented 
that  such  relinquishments  were  made  to  avoid  vekatious  and  expensive 
contests,  with  a  disclaimer  of  any  intention  to  appropriate  the  improve  • 
ments  of  others. 

In  dealing  with  such  cases  you  will  be  guided  by  the  following  in- 
structions : 

You  will  require  the  affidavit  of  the  homestead  party  to  be  substan- 
tiated by  disinterested -testimony  showing — 

That  the  tract  is  in  the  actual  adverse  possession  of  the  party  that 
may  be  named  in  the  affidavit,  or  that  he  has  valuable  improvements 
thereon ;  setting  forth  the  nature  and  extent  of  such  improvements. 
Also,  that  the  adverse  interest  is  a  substantial  one,  and  accrued  prior  to 
the  date  of  the  homestead  entry. 

The  evidence  may  be  taken  before  you,  or  before  some  person  author- 
ized to  administer  oaths.  In  case  such  officer  has  no  official  seal,  the 
certificate  of  the  clerk  of  the  court,  under  seal,  must  be  appended,  show- 
ing his  authority. 

2d.  When  a  homestead  entry  is  contested  and  application  is  made 
for  cancellation,  the  party  so  applying  must  file  an  affidavit  setting 
forth  the  facts  on  which  bis  allegations  are  grounded,  describing  the 
tract  and  giving  the  name  of  the  settler.     You  will  then  set  apart  a 
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day  for  a  hearing,  giving  all  the  parties  in  interest  notice  of  the  time 
and  place  of  trial. 

On  the  day  of  hearing  you  will  distinctly  show  at  the^  caption  of  the 
papers  in  the  proceedings  the  name  of  the  settler,  description  of  the 
tract,  number  and  date  of  entry.  You  will  then  proceed  with  the  ex- 
amination of  the  witnesses.  Each  deposition  must  be  signed  by  the 
witness  and  acknowledged  before  either  the  register  or  receiver ;  and 
at  the  conclusion  of  the  trial  you  will  briefly  review  the  testimony,  and 
thereafter  will  transmit  to  this  office  all  the  papers,  with  your  joint  de- 
cision thereon  annexed,  for  final  determination. 

3d.  The  notice  to  a  settler  that  his  claim  is  contested  must  be  served 
by  a  disinterested  party,  and  a  copy  must  be  filed,  with  an  affidavit 
that  the  notice  has  been  served  upon  the  homestead  party,  or  brought 
home  to  him  so  as  to  be  a  legal  notice ;  such  copy  of  notice  and  affidavit 
to  acconipany  the  papers. 

The  expenses  incident  to  such  contest  must  be  defrayed  by  the  con- 
testant 

4th.  Applications  for  the  cancellation  of  entries  for  the  reason  that 
the  settler  is  dead,  must  be  dealt  with  as  per  instructions  in  2d  para- 
graph of  this  circular,  taking  care  that  the  settler's  death  is  fully  es- 
tablished. 

5th.  You  will  not  permit  another  entry  of  the  land  to  be  made, 
whether  the  tract  has  been  voluntarily  relinquished,  or  under  consider- 
ation on  the  ground  of  non-compliance  with  the  homestead  law,  until 
you,  have  received  notice  from  this  office  of  the  cancellation  of  the  entry 
covering  the  same. 

6th.  The  land  covered  by  canceled  homestead  entries  having  been 
thereby  withdrawn  from  market,  you  will  embrace  it  in  a  docket, 
which  you  will  Jceep,  of  tracts  in  that  condition  ;  and  when  a  sufficient 
number  have  accumulated  to  justify  the  expense  of  advertising,  you 
will  report  them  to  this  office,  specifying  such  tracts  as  have  heretofore 
been  offered,  and  also  such  as  have  not ;  and,  until  restored  to  market 
by  advertisement  under  instructions,  they  will  only  be  subject  to  entry 
under  the  pre-emption  or  homestead  laws,  except  where  the  same,  upon 
such  cancellations  being  made,  may  fall  within  railroad  limits.  In  such 
cases  the  odd  sections  must  be  withheld  from  further  entry,  and  the  even 
ones  treated  at  their  proper  ratability. 

Tth.  The  evidence  of  two  witnesses  is  required  to  establish  the  facts 
of  abandonment. 

8th.  There  is  another  matter  to  which  your  attention  is  called  in  con- 
nection with  Homestead  operations.  In  the  amendatory  act  of  2l8t 
March,  1864,  it  is  declared  that  in  case  any  person  desirous  of  availing 
himself  of  the  benefits  of  the  homestead  actof  20th  May,  1862,  but  who, 
by  reason  of  actual  service  in  the  army  or  navy  of  the  United  States,  is 
unable  to  do  the  personal  preliminary  acts  at  the  district  land  office, 
which  said  act  of  20th  May,  1862,  requires,  and  '*  whose  family ^  or 
8ome  member  thereof  ^  is  residing  on  the  land  which  he  desires  to  enter, 
and  upon  which  a  bona  fide  improvement  and  settlement  have  been 
made,^^  it  shall  and  may  be  lawful  for  such  person  to  make  the  affida- 
vit required  before  the  officer  commanding,  &c. 

Under  color  of  this  law  it  appears  that  homestead  applications  have 
been  allowed  for  soldiers  and  sailors,  and  entries  reported  to  this  office, 
in  nine-tenths  of  which  the  affidavits  fail  to  state  the  pre-existing  settle- 
ment, as  distinctly  required  by  the  statute  and  quoted  in  the  foregoing. 
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I  have,  therefore,  particularly  to  call  your  attention  to  that  require- 
ment and  to  request  that  if,  upon  examination,  the  affidavits  presented 
by  agents  fail  to  aver  this  fact,  you  will  reject  the  application  and  affi- 
davit, stating  to  the  party's  representative  the  reason  therefor,  and  re- 
porting the  particulars  of  such  rejection  to  this  office. 

All  cases  of  the  above  character  must  be  reported  to  this  office  with 
special  communications.     You  are  requested  to  acknowledge  the  receipt 
of  this  circular,  and  enjoined  strictly  to  observe  its  requirements. 
Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commiasioner. 

Beqisteb  and  Receiver. 


No.  299. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 

April  26,  18T0. 

Gentlemen: — Frequent  inquiries  have  been  made  as  to -the  rights  of 
parties  who,  having  filed  evidence  of  abandonment  of  Homestead  En- 
tries, have  at  the  same  time  made  applications  and  deposited  the  neces- 
sary fees  and  commissions  for  Homestead  Entries  of  the  tracts  in  their 
own  names,  pending  the  report  of  the  cancellation  of  the  abandoned  en- 
tries from  the  General  Land-Office. 

For  your  information  and  guidance,  it  is  stated  that  a  party  obtains 
no  rights  to  enter  a  tract  of  land  by  reason  of  being  the  informant  of  an 
abandonment  of  the  same  by  a  Homestead  settler,  nor  does  the  filing  of 
his  application  and  money  with  the  district  officers,  pending  the  action 
of  thin  office  on  the  case,  give  him  any  preference  rights. 

The  person  must,  if  he  desires  the  land,  by  proper  diligence  ascertain 
when  notice  of  cancellation  is  received,  and  then  make  formal  applica- 
tion for  the  tract,  the  land  always  being  open  to  the  fird  legal  appli- 
cant after  notice  of  cancellation  is  received,  unless  otherwise  withdrawn 
from  entry  for  any  purpose. 

The  action  of  the  land  officers  in  receiving  applications  and  money 
before  being  notified  of  the  decision  of  this  office  is  irregular,  and  they 
are  requested  in  future  to  decline  receiving  the  same. 

Be  pleased  to  acknowledge  receipt  of  this,  circular  without  delay. 

Very  respectfully, 

JOS.  S.  WILSON,   Commiasioner. 
To  Registers  and  Receivers,  U.  S,  Land  Offices. 


No.  300. 

CIRCULAR. 

Department  op  the  Interior, 

General  Land  Office, 

November  15,  1873. 
Gentlemen  : — It  has  become  the  practice  of  interested  parties  desiring 
to  procure  the  cancellation  of  entries  of  public  land,  allowed  under  the 
homestead  laws,  to  send  directly  to  this  Office  the  duplicate  receipts 
issued  for  the  entries  in  question,  with  the  written  relinquishment  of 
the  parties  to  whom  issued  indorsed  thereon,  as  evidence  of  abandon- 
ment. 
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The  practice  referred  to,  which  is  contrary  to  rule,  is  found  to  retard 
the  business  of  this  Ofl&ce,  and  may  give  rise  to  irregularities  in  the 
subsequent  disposal  of  the  land. 

You  are  therefore  informed  that  in  all  cases  hereafter  arising,  the  re- 
linquished receipts,  like  any  other  evidence  of  abandonment,  must  be 
regularly  reported  by  the  Register  and  Receiver  of  the  proper  district 
land  office,  with   their  opinion  thereon,  before   final  action  by  this 
Office. 

In  order  to  facilitate  business,  it  is  directed  that  the  duplicate  receipts 
when  relinquished  be  folded  in  proper  form  for  filing,  the  number  thereof, 
with  the  name  of  the  party  to  whom  issued,  being  endorsed  on  each, 
and  transmitted  at  regular  periods,  with  your  monthly  returns,  but  in  a 
separate  package,  accompanied  by  a  separate  letter  of  transmittal. 

Yery  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 

Register  and  Receiver. 


No.  301. 

W.  T.  S.  MAY. 

The  testimony  in  homestead  contests  may  be  taken  before  any  officer  author- 
ized to  administer  oaths,  upon  proper  notice  to  the  defendant. 

Department  op  the  Interior, 
' ',  General  Land  Office, 

Washington,  D.  C,  Dec.  15,  18T4. 
W.  T.  S.  May,  Esq.,  Cawker  City,  Kansas, 

Sir: — In  reply  to  your  letter  of  the  24th  ult.,  relative  to  taking  tes- 
timony in  contested  homestead  cases,  I  have  to  state  that  after  the  ini- 
tiation of  a  contest  against  a  homestead  entry  by  making  the  required 
affidavit  before  the  district  land  officers,  the  testimony  in  support  of  the 
allegations  of  the  contestant  may  be  taken  before  any  officer  authorized 
by  law  to  administer  oaths  and  using  a  seal,  upon  giving  proper  notice 
thereof  to  the  defendant,  which,  in  case  he  can  be  found,  should  be  per- 
sonal service,  and  if  not,  by  newspaper  publication.  The  evidence 
should  then  be  presented  to  the  district  land  officers  for  their  considera- 
tion and  action. 

*  4e  4(  3|e  3)c  * 

Tery  respectfully, 

S.  S.  BXJRDETT,  Commissioner. 


No.  302. 

JONES  V.  ROBERTS. 

The  decision  of  the  Commissioner  in  a  contest  from  which  no  appeal  was 
taken  becomes  final  between  the  parties  as  to  all  matters  arising  before 
the  trial. 

The  plaintiff  has  a  right  to  contest  an  entry  in  a  new  proceeding  for  aban- 
donment or  change  of  residence  subsequent  to  the  date  of  the  former 
trials. 

No  other  questions  than  those  of  abandonment  or  change  of  residence  can 
in  any  case  bo  considered. 

A  contestant  who  has  been  twice  defeated  should  be  held  to  a  strict  state- 
ment of  his  claim. 

A  statement  that  the  homestead  party  (who  is  a  widow)  does  not  occupy  the 
land  claimed  as  a  homestead,  but  that  the  same  is  occupied  and  used  by 
her  son  (who  is  a  married  man),  and  who  has  the  sole  and  undisputed 
control  of  the  same,  is  held  insufficient. 
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Depabtmbnt  of  the  Interior, 

Washington,  D.  C,  December  9,  1874. 

Sir  : — I  have  examined  the  ease  of  Samuel  Jones  y.  Sarah  Roberts, 
contest  under  the  5th  section  of  the  Homestead  Law,  involving  title  to 
S.  i  S.  E.  I  Section  3,  T.  3.  N.,  R.  22  W.,  Dardanelle,  Arkansas,  upon 
appeal  from  your  decision  of  July  23,  1874. 

The  record  shows  that  defendant  entered  this  land  as  a  homestead 
November  16,  1870;  that  plaintiff  commenced  a  contest  under  the  5th 
section  of  the  act  August  12,  1873  ;  that  the  contest  was  dismissed  by 
your  Office  October  8,  1873,  on  the  ground  that  neither  abandonment 
nor  change  of  residence  was  shown;  that  no  appeal  was  taken  from 
this  decision  ;  that  plaintiff  commenced  another  contest  before  the  land 
officers  January  21, 1874;  that  your  office  dismissed  this  second  con- 
test June  17,  1874,  on  the  ground  that  it  did  not  show  any  cause  what- 
ever for  cancellation,  arising  subsequently  to  the  prior  hearing  before 
the  local  officers,  and  no  motion  for  re-hearing  had  been  made  to  your 
office  ;  that  the  second  decision  of  your  office  was  not  appealed  from ; 
that  July  8,  1874,  plaintiff  again  applied  to  the  local  officers  to  be  al- 
lowed to  contest  the  entry ;  that  this  application  was  referred  to  your 
office;  that  July  23,  1874,  you  declined  to  make  any  further  order  in 
the  case,  and  that  from  this  decision  plaintiff  appealed  to  the  Depart- 
ment. No  appeal  having  been  taken  from  your  first  decision  dismiss- 
ing the  contest,  that  decision  became  final  between  the 'parties  as  to  all 
matters  arising  before  the  trial.  The  second  contest  being  dismissed 
and  no  appeal  being  taken,  the  decision  therein  is  also  conclusive  of  the 
rights  of  the  parties  tb  the  date  of  the  second  trial.  The  law,  however, 
gives  to  the  plaintiff  the  right  to  contest  the  entry  in  a  new  proceeding 
for  abandonment  or  change  of  residence  subsequent  to  the  date  of  the 
second  trial.  No  other  questions  than  those  of  abandonment  or  change 
of  residence  can  in  any  case  be  considered  in  a  proceeding  under  the  5th 
section,  and  in  this  case  the  inquiry  would  be  strictly  confined  to  events 
happening  since  the  second  trial. 

The  application  to  contest,  if  it  had  contained  the  charge  of  abandon- 
ment or  change  of  residence  subsequent  to  the  said  second  trial,  would 
have  been  entitled  to  consideration  under  the  rules  of  law  above  noticed. 
The  applicatibn  now  before  me,  however,  is  fatally  defective  in  substance. 
It  does  not  allege  sufficient  facts,  admitting  them  to  be  true,  to  work  a 
forfeiture  of  the  homestead.  It  is  bad  on  general  demurrer.  It  simply 
alleges  that  "  the  said  Sarah  A.  Roberts  does  not  occupy  said  tract  of 
land,  to  wit :  S.  ^  S.  E.  ^  3,  as  a  homestead,  but  that  the  same  is  occu- 
pied and  used  by  one  Henry  Roberts  as  a  homestead;  that  said  Henry 
Roberts  has  the  sole  use  and  undisputed  control  of  said  tract  of  land.'' 
It  is  dated  July  8,  1874. 

It  may  be  true  that  Mrs.  Roberts  did  not  on  that  day  occupy  the 
land,  and  that  Henry  Roberts  did,  and  yet  she  may  not  have  aban- 
doned it  or  changed  her  residence.  A  contestant  who  has  been  twice 
defeated  should  certainly  be  held  to  a  strict  statement  of  his  claim  when 
he  asserts  it  for  the  third  time.  I  think  the  application  is  insufficient, 
and  I  hereby  dismiss  the  same.     Your  decision  is  modified  accordingly. 

Very  respectfully, 

C.  DELANO,  Secretary. 

Commissioner  General  Land  Office, 
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No.  303. 

GEORGE  HORNICK. 

Uponproper  evidence  of  a  homestead  claimant's  insanity  being  presented, 
nis  homestead  entry  will  not  be  contested  on  the  ground  of  abandonment. 
A  guardian  in  such  cases  should  be  appointed  by  the  proper  court,  who 
will,  on  presenting  acceptable  final  proof,  receive  patent  in  the  name  of 
the  insane  claimant. 

Department  of  the  Interior, 

General  Land  Office, 
WashingtOD,  D.  C,  March  11, 1874. 
Mr.  Robert  A.  Pool,  JRandolph,  Dakota  oo.,  Nebraska. 

Sir  : — I  am  in  receipt  of  your  letter  of  the  13th  ult.  relative  to  home- 
stead entry  No.  874,  on  the  N.  W.  ^  of  sec.  28,  Tp.  27  north,  of  range  6 
east,  made  by  George  Hornick  at  Dakota,  Neb.,  May  17,  1869.  In  re- 
ply I  have  to  state  that  if  the  proper  evidence  of  the  insanity  of  Mr, 
Hornick,  and  the  fact  that  he  is  now  confined  in  an  insane  asylum,  is 
forwarded  to  this  office,  no  application  to  contest  his  entry  on  the 
ground  of  abandonment  will  be  allowed. 

The  proper  course  for  the  friends  of  Mr.  Hornick  to  pursue,  under 
the  circumstances,  is  to  make  application  to  the  court  having  jurisdic- 
tion in  such  cases  for  the  appointment  of  a  guardian  for  him,  who  would 
have  charge  of  his  effects.  Should  the  mother  referred  to  by  you  be 
appointed  guardian,  she  would  be  allowed,  at  the  expiration  of  five 
years  from  date  of  entry,  should  Mr.  Hornick  be  incapable  of  acting  for 
himself,  to  make  final  proof  as  guardian,  in  behalf  of  her  son,  and  if  the  * 
same  be  accepted  by  this  Office  the  patent  will  issue  in  the  name  of 
George  Hornick. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  304. 

BROWNELUS  HEIRS  v.  BROCK  WAY . 

A  woman  who  had  a  husband  living  lived  and  cohabited  with  Isaac 
Brownell  and  was  treated  by  him  as  his  wife.  He  made  homestead 
entry  and  died.  After  his  death  she  surreptitiously  obtained  the  certi- 
ficate of  entry,  sold  out  to  Brockway,  who  knew  the  facts,  and  endorsed 
on  certificate  her  consent  as  widow  to  cancellation  of  homestead  entry. 
Brockway  procured  the  cancellation,  and  then  entered  the  land  as  a 
homestead. 

•  Afterwards  the  heirs  of  Isaac  Brownell  procured  a  hearing,  and  the 
Commissioner  reinstated  the  first  entry.  His  decision  was  afiirmed  by 
acting  Secretary  Oowen,  November  14.  1872. 


No.  306. 

BEHME  V.  DOXKEN. 

The  Commissioner  directed  cancellation  of  the  entry  of  Donken ;  and  Behme, 
before  time  for  appeal  had  expired,  made  homestead  entry.  Afterwards, 
upon  a  proper  showing  being  made  by  Donken,  the  Commissioner  directed 
a  re-hearing,  and  upon  such  re-hearing  Donken  was  able  to  show  that  he 
had  not  abandoned  the  premises. 

Held — That  Behme  maae  his  entry  subject  to  the  final  determination  of  the 
contest ;  and  such  determination  being  in  favor  of  Donken,  the  entry  of 
Behme  should  be  cancelled  and  that  of  Donken  reinstated. 
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Department  op  the  Interior, 

Washington,  D.  C,  23  October,  18Y2. 

Sir: — I  have  considered  the  case  of  Henry  Behme  v.  Jacobus  C. 
Donken,  relating  to  the  homestead  entry  of  said  Donken,  on  the  N.  W. 
I  of  Sect.  24,  T.  36,  R.  29,  at  St.  Cloud,  Minnesota,  and  coming  up  on 
appeal  from  your  decision  adverse  to  Donken. 

Donken  made  his  entry  August  19th,  1869.  Behme,  on  the  29th  of 
October,  1870,  made  a  charge  against  Donken  of  abandonment.  On 
the  hearing  Donken  did  not  appear  or  produce  any  evidence,  and  such 
proceedings  were  had  that  you,  on  the  2l8t  of  April,  1871,  ordered  a 
cancellation  of  said  entry.  On  the  10th  of  May,  1871,  and  before  the 
time  for  appeal  by  Donken  had  expired,  Behme  made  homestead  entry 
of  these  premises. 

You  afterwards,  upon  a  proper  showing  being  made  by  Donken, 
ordered  a  re-hearing  of  his  case,  and  upon  such  re-hearing,  he  was  able 
to  show,  and  did  show,  and  you  so  found,  that  he  had  not  abandoned 
his  homestead;  but  notwiihstand  such  finding,  you,  in  view  of  the  fact 
that  Behme  had  made  an  entry  before  the  order  of  re-hearing,  can- 
celled the  entry  of  Donken,  and  awarded  the  land  to  Behme. 

I  agree  with  you  as  to  the  facts  of  the  case,  but  I  cannot  agree  with 
you  in  the  conclusion  that  you  have  drawn  from  such  facts.  I  think 
Behme  made  his  filing  subject  to  be  defeated  by  the  proceeding  then 
pending,  in  the  event  it  should  finally  be  found  that  Donken  had  not,  in 
tact,  abandoned  his  homestead.  He  made  his  entry  before  the  pro- 
ceeding was  finally  terminated,  and  took  the  risk  of  the  final  decision 
being  against  him.  He  was  himself  a  party,  and  was  bound  to  take 
notice  of  the  legal  termination  of  the  case. 

I  reverse  your  decision,  and  direct  that  the  entry  of  Donken  be 
re-instated,  and  that  of  Behme  cancelled. 

The  papers  are  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

B.  R.  CO  WEN,  Acting  Secretary, 

Hon.  Willis  Drummond,  Commissioner  General  Land  Office. 


No.  306. 

DUNGAN  v.  GRIFFEN'S  HEIRS. 

The  homestead  law  only  allows  one  claim  to  any  individual,  but  it  does  not 
prevent  such  person  from  inheriting  the  inchoate  right  of  another,  or  re- 
ceiving the  same  in  a  representative  capacity. 

What  constitutes  abandonment. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General. 

Washington,  D.  C,  April  17,  1872. 
Sir  : — I  have  examined  the  case  of  John  B.  Dungan  v.  Heirs  of 
Andrew  GriflTen,  on  appeal  from  the  decision  of  the  Commissioner  of  the 
General  Land-Oftice  of  February  8th,  1872,  involving  the  right  to  S.  J 
S.  E.  i  Sec.  21,  and  W.  i  N.  E.  :i  Sec.  28,  T.  7  N.,  R.  3,  E.,  Concor- 
dia, Kansas.         *  '^  '^  ^  *  *  * 

The  Commissioner  ordered  the  cancellation  of  the  entry,  holding  that 
all  the  heirs  of  the  deceased  capable  of  continuing  the  cultivation  and 
settlement  had  homestead  claims  of  their  own,  and  that  the  tract  had 
been  in  an  abandoned  condition  for  more  than  six  months. 
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I  do  not  agree  with  the  Commissioner  on  either  or  these  points. 
Admitting  that  the  deceased  claimant  was  the  illegitimate  son  of  Frank 
GriflFen,  he  was  still  capable,  under  the  facts  stated  above,  of  inheriting 
from  or  transmitting  an  estate  through  the  father  under  the  statute  laws 
of  Kansas,  which  laws  are  to  be  sought  to  ascertain  what  persons  are 
heirs  in  the  meaning  of  the  homestead  law  in  cases  arising  within  said 
State.  Under  these,  the  brothers  and  sisters  of  the  deceased  claimant 
are  his  heirs,  and  are,  therefore,  capable,  under  the  homestead  act,  of 
following  up  the  settlement  of  their  ancestor,  unless  disqualified  by 
some  special  provision  of  law.  No  such  special  disqualification  exists 
with  reference  to  the  heirs,  the  provision  of  the  act  prohibiting  a^claim- 
ant  from  acquiring  more  than  one  homestead  under  it,  being  construed 
to  mean  that  such  claimant  shall  acquire  but  one  homestead  in  his  own 
right,  and  has  no  application  to  a  case  where  one  is  a  personal,  and  the 
other  a  representative  claim.  Aside  from  the  adult  heirs  who  have 
claims  of  their  own,  and  the  adult  heir  in  Indiana,  there  are  several 
minor  heirs. 

There  is  nothing  in  the  evidence,  so  far  as  I  have  been  able  to  dis- 
cover, to  show  that  they  are  incapable  of  continuing  the  cultivation. 
The  facts  above  recited,  on  the  contrary,  show  that  they  did  attempt  to 
continue  it,  aided  and  assisted  by  their  brother  and  brother-in-law,  that 
they  have  never  since  the  death  of  their  brother  been  away  from  the 
tract  for  the  full  period  of  six  months,  but  that  they  have  in  good  faith 
endeavored  as  best  they  could  under  the  circumstances,  to  continue  the 
right  thrown  upon  them  by  the  death  of  the  claimant. 

It  is  showQ  that  a  few  days  before  this  contest  was  commenced  on 
the  complaint  of  Dungan,  the  house  on  the  tract  in  controversy  was 
moved  off  and  placed  upon  the  claim  of  Russill  K.  Griffen ;  but  I  am 
satisfied  that  this  was  not  done  with  intent  to  abandon  the  claim,  but 
under  the  impression  that  the  building  would  thus  be  saved  from  being 
"jumped,"  and  I  am  also  satisfied  that  this  impression  was  the  result 
of  conversations  on  the  subject  by  the  widow  and  children  with  one 
Anthony,  the  attorney  for  the  contestant. 

Russill  K.  Griffen  testifies  that  he  went  upon  the  tract  in  March, 
1870,  with  the  children,  for  their  benefit;  that  they  (the  children)  left  it 
in  March,  because  they  were  poor,  and  had  to  work  for  their  living 
away  from  the  land ;  that  the  reason  they  left  it  in  the  following  August 
was  because  Anthony  told  them  that  they  could  not  hold  the  claim, 
that  a  man  was  going  to  jump  it,  that  they  would  lose  all  the  improve- 
ments and  would  get  nothing  for  them,  that  Dungan  wished  to  buy  the 
claim,  would  pay  the  widow  $100  for  it,  and  would  goto  the  land-office 
and  beat  this  other  man  who  was  intending  to  jump  it ;  that  they  left 
the  tract,  and  went  in  their  mother's  house.  His  evidence  is  fully  cor- 
roborated by  that  of  Johnson  and  the  widow.  The  latter  also  swears 
that  the  house  was  moved  off  to  save  it,  as  she  supposed,  from  being 
"jumped ;"  that  she  told  Anthony  she  did  not  want  to  sell  the  claim, 
but  rather  than  lose  it  entirely,  she  would  sell  it  to  Dungan  for  $100. 

It  should  be  borne  in  mind  that  these  people  were  poor,  uneducated 
negroes,  who  had  recently  been  released  from  a  condition  of  slavery  in 
which  they  were  continually  subjected  to  the  dictation  and  command  of 
their  masters,  and  in  all  probability  were  easily  influenced  by  what  was 
told  them  as  to  their  rights  under  the  law.  Under  these  circumstances, 
I  think  they  have  complied  with  the  law  in  pursuit  of  their  rights,  in  a 
manner  greatly  to  their  credit. 
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I  am  satisfied  that  at  no  time  since  the  death  of  the  ancestor  have 
they  intended  to  abandon  the  land  ;  thev  have  never  been  away  from  it 
six  months ;  their  first  departure  was  not  inconsistent  with  entire  good 
faith  as  homestead  claimants,  and  their  last  departure  was  the  result  of 
the  deception  practiced  upon  them  by  the  contestant,  and  should  not  in 
my  opinion  be  allowed  to  prejudice  their  rights. 

Clear  and  positive  proof  of  change  of  residence  or  abandonment  for 
six  months  should  be  required  in  a  contest  under  this  section  with  par- 
ties like  these  ignorant  claimants,  and  the  omos  should  of  course  be  upon 
the  contestant.  Such  clear  and  positive  proof  is  not,  in  my  opinion, 
shown  in  the  record  in  this  case.  On  the  contrary  I  think  it  is  shown 
with  reasonable  certainty  that  there  has  not  been  any  such  change  of 
residence  or  abandonment. 

I  therefore  recommend  that  the  decision  of  the  Commissioner  cancel- 
ling the  entry  be  reversed,  and  that  the  local  officer  be  instructed  to  no- 
tify the  claimants  (the  said  minor  children),  that  upon  fully  complying 
with  the  requirements  of  law  relative  to  residence  and  cultivation,  they 
will  be  entitled  to  a  patent  on  the  land  at  the  expiration  of  five  years 
from  the  date  of  their  ancestor's  entry,  or  within  two  years  thereafter, 
upon  due  proof  of  such  residence  and  cultivation,  and  payment  of  the 
proper  fees. 

Yery  respectfully, 

W.  H.  SMITH,  AssL  Atty,  General 

Hon.  C.  Dblano,  Secretary  of  Interior, 

Concurred  in  by  the  Acting  Secretary,  April  18,  1871. 


No.  307. 

REDFIELD  v.  McKAY. 

Held — That  a  homestead  claimant  who  had  contracted  to  convey  20  acres 
of  the  land  to  another  party  was  not  within  the  law  and  should  not  be  al- 
lowed to  hold  the  land.    His  entry  was  cancelled. 

Department  op  Justice, 
Oppiob  op  Assistant  Attorney  General, 

Washington,  July  12,  1871. 

Sir: — I  have  considered  the  case  of  Warren  Eedfield  v.  Archibald 
McKay. 

Land  in  controversy,  N.  W.  I  of  S.  E.  J,  and  N.  W.  i  of  S.  W.  i. 
Sec.  23,  N.  R.  12  W.,  LaCrosse,  Wis. 

McKay,  on  the  22d  of  June,  1868,  entered  the  land  as  a  homestead. 

Redfield,  May  18,  1870,  charged  him  with  having  alienated  part  of 
his  land,  and  asked  that  the  entry  be  cancelled.  Hearing  was  had  June 
8,  1870. 

The  local  officers  did  not  consider  the  charge  sustained.  Commis- 
sioner overruled  their  decision  and  ordered  the  cancellation  of  the  entry. 
McKay  has  appealed : 

This  land  was  formerly  held  as  a  homestead  by  one  D.  F.  Odell,  who 
owned  in  fee  simple  eighty  acres  of  adjoining  land.  McKay,  in  com- 
pany with  one  Samuel  McKiben,  purchased  from  Odell  the  land  he  held 
in  fee  simple  and  in  connection  with  it  the  homestead  claim,  each  of 
them  paying  him  $1750.  The  total  number  of  acres  then  purchased  was 
two  hundred,  one  hundred  and  twenty  in  the  homestead  and  eighty 
in  the  fee  simple  land.  In  order  to  make  an  equal  division  it  was,  agreed 
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between  McKay  and  McKiben  that  the  latter  should  enter  the  home- 
stead and  convey  twenty  acres  of  it  to  McKiben. 

Odell  relinquished  his  claim  to  the  Government,  his  entry  was  can- 
celled, and  McKay  then  entered  the  land.  Four  days  after  his  entry  a 
contract  was  entered  into  by  the  two  purchasers,  under  seal,  in  which 
McKay  bound  himself  in  the  penal  sum  of  five  hundred  dollars  to  make 
a  deed  to  McKiben  for  twenty  acres  of  the  land.  The  contract  was 
drawn  up  by  one  A.  Rockwell,  a  Justice  of  the  Peace,  each  party 
affixing  his  mark  and  seal.  The  contract  was  then  left  in  the  custody 
of  Rockwell,  for  preservation,  until  it  should  be  needed  and  called  for- 
by  the  parties. 

McKay  asked  Rockwell  whether  the  contract  would  affect  his  home 
stead  right,  and  Rockwell  replied  that  he  thought  it  would  if  it  was 
known,  not  otherimse.  After  the  contest  arose,  McKiben  executed  a 
release  to  McKay  of  all  his  right,  title  and  interest  in  the  twenty  acres. 

Redfield  is  in  possession  of  fi'om  half  an  acre  to  an  acre  and  a  half 
of  the  tract  in  controversy,  by  purchase  from  one  Warren  Durham,  with 
a  verbal  agreement  on  the  part  of  McKay  that  he  should  have  a  deed 
of  it  when  he  (McKay)  obtained  a  patent  from  the  Government. 

The  question  that  arises  for  decision  is  this :  Are  these  facts  suffi- 
cient evidence  of  fraud  in  the  original  entry  to  call  for  its  cancellation  ? 

The  second  section  of  the  Homestead  Law  provides  that  before  mak- 
ing an  entry,  the  person  applying  shall  make  affidavit  "  that  such  appli- 
cation is  made  for  his  or  her  exclusive  use  and  benefit,  and  not  either 
directly  or  indirectly  for  the  use  or  benefit  of  any  person  or  persons 
whomsoever." 

In  the  case  uiider  consideration,  the  entry  was  made  and  the  above 
affidavit  taken,  under  an  express  agreement  that  part  of  the  land  should 
go  to  the  ''  use  and  benefit"  of  another  person. 

This  verbal  agreement  was  consummated  four  days  after  entry  by 
the  execution  of  an  instrument  under  seal,  binding  the  claimant  in  a 
penal  sum  to  deed  twenty  acres  of  the  land.  This  was  done  with  full 
knowledge  of  its  effect  on  the  homestead  claim,  if  discovered,  as  shown 
by  the  testimony  of  Rockwell,  who  drew  up  the  contract. 

The  same  section  also  provides  that  before  a  patent  is  issued  to  the 
claimant,  at  the  end  of  five  years  he  "  shall  make  an  affidavit  that  no  part 
of  said  land  has  been  alienated."  The  word  ''  alienated"  can  here  mean 
nothing  else  than  any  attempt  to  dispose  of  the  homestead  interest,  or 
claim,  contrary  to  the  provision  of  the  act. 

It  cannot  mean  legal  alienation^  for  the  interest  that  the  claimant 
has  is  not  a  legal  estate,  and  therefore  not  capable  of  disposition  as  such 
by  regular  conveyance.  If  the  word  alienation,  as  here  used,  has  any 
effect  at  all,  it  must  mean  any  attempted  disposition  of  the  homestead 
right.  The  claimant,  in  this  case,  executed  an  instrument  of  great 
solemnity,  by  which  he  attempted,  contrary  to  the  provision  of  the  act, 
to  dispose  of  all  his  interest  in  twenty  acres  of  the  homestead.  He 
could  not  have  done  more  without  at  once  exposing  his  entry  to  attack 
by  any  one  on  the  ground  of  a  patent  violation  of  the  act. 

He  has  within  the  meaning  of  the  second  section  ''  alienated  "  part 
of  his  land ;  and  he  cannot,  at  the  end  of  five  years,  make  the  affidavit 
required  without  committing  the  crime  of  perjury.  Under  these  cir- 
cumstances it  would  certainly  be  against  public  policy  to  allow  him  to 
hold  the  land  for  two  years  to  the  exclusion  of  all  other  persons. 

I  think  fraud  is  shown  on  the  part  of  McKay  in  entering  the  land 
17 
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contrary  to  the  provisions  of  the  Homestead  act,  and  that  his  entry 
should  be  cancelled. 

I  therefore  recommend  that  the  decision  of  the  Commissioner  be 
affirmed. 

Very  Respectfully, 

W.  H.  SMITH,  A88t.  Atty.  General. 
Hon.  C.  Delano,  Secretary  of  the  Interior. 
Concurred  in  by  Acting  Secretary  Cowen,  July  12,  1871. 


No.  308. 

SNYDER  V.  ABBOTT. 

Held — That  under  a  charge  of  abandonment,  under  the  5th  Section  of 
the  Homestead  act,  proof  that  the  claimant  had  alienated  the  land  was 
inadmissible.    Such  proof  is  proper  at  the  final  hearing. 

Department  of  the  Interior, 

Washington,  D.  C,  I4th  August,  1872. 
Sir  : — I  haye  considered  the  case  of  Jacob  Snyder  v.  William  N. 
Abbott,  involving  the  question  of  the  abandonment  by  the  latter  of  his 
homestead  entry  made  July  31, 1869,  on  the  E.  ^of  N.  E.  \  Section  28, 
T.  9,  R.  34  W.,  Sioux  City,  Iowa. 

The  evidence  taken  at  the  trial,  while  seriously  impeaching  Abbott's 
good  faith,  shows  that  he  has  a  house,  some  cultivation  and  other  im- 
provements on  the  land,  and  that  he  has  never  been  absent  therefrom 
for  so  long  a  period  as  six  months. 

The  charge  of  abandonment  is  not  sustained,  and  the  question  of  good 
faith  can  only  be  settled  when  he  comes  to  make  his  final  proof,  as  the 
law  makes  no  provision  for  a  summary  cancellation  of  a  homestead 
entry  for  any  other  cause  than  abandonment. 

I  affirm  your  decision  in  favor  of  Abbott,  and  return  the  papers  in  the 
case  transmitted  with  your  letter  of  the  3d.  ultimo. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary. 
Hon.  Willis  Drummond,  Commissioner  General  Land- Office. 


Kg.  309. 

SEAY  v.  SHELLETO. 

Held — That  a  sale  of  the  premises  for  a  consideration  and  possession 
given,  was  an  abandonment,  although  the  proceeding  was  commenced  before 
the  expiration  of  six  months  from  the  time  of  sale. 

Department  of  the  Interior, 

Washington,  D.  C,  December  10th,  1872. 

Sir: — I  have  examined  the  case  of  W.  H.  Seay  v.  Wm.  W.  Shelleto, 
involving  S.  i,  S.  W.,  i.  Sec.  21,  and  N.  i,  N.  W.,  i.  Sec.  28,  T., 
35  B.,  25  W.,  Camden,  Arkansas,  on  appeal  from  your  decision  of  June 
29th,  1872. 

The  case  is  one  of  contest  under  the  5th  section  of  the  Homestead  act, 
the  complainant,  Seay,  alleging  that  the  defendant,*  Shelleto,  "  had 
wholly  abandoned  said  tracts  and  has  conveyed  and  sold  the  same  and 
has  changed  bis  residence." 
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The  evidence  establishes  two  facts,  either  of  which  is  conclusive  of 
hia  alleged  total  abandonment  of  the  tract  claimed :  first,  a  verbal  sale 
of  his  right  to  one  Wm.  H.  Miller,  accompanied  with  delivery  of  pos- 
session and  acceptance  of  a  con^deration ;  second,  a  mortgage  of  a 
portion  of  the  premises  claimed  which  mortgage  still  remains  unsatisfied, 

I  therefore  affirm  your  decision  ordering  the  cancellation  of  his  entry, 
and  return  herewith  the  papers  transmitted  with  your  letter  of  the  25th 

ultimo. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Commissioner  of  the  General  Land-Office, 


(F)    SPECIAL    RELIEF. 

No.  310. 

CIRCULAR, 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  July  9,  18T4. 
Registers  and  Receivers. 

Gentlemen: — I  transmit  herewith  copy  of  an  act  entitled  "  An  Act 
for  the  relief  of  certain  settlers  on  the  public  lands  in  certain  portions 
of  the  States  of  Minnesota  and  Iowa."    [Part  II.,  No.  115.] 

It  is  the  intention  of  section  1  of  said  act  to  grant  to  pre-emption  and 
homestead  settlers  a  leave  of  absence  from  their  claims  where  their 
crops  were  destroyed  or  seriously  injured  by  grasshoppers  in  1873  and 
the  ravages  of  these  insects  are  again  commenced  in  1874. 

Section  3  legalizes  an  enforced  absence  from  a  like  destruction  or  in- 
jury to  crops  to  such  as  may  have  settled  in  1874. 

Section  2  provides  that  during  such  period  of  absence  no  adverse 
right  can  attach,  and  that  the  term  of  absence  shall  be  regarded  as  a 
part  of  the  period  required  to  perfect  title  under  the  homestead  law, 
and  a  part  of  the  time  pre-emptors  are  allowed  for  proof  and  payment 
— that  is  to  say,  they  are  during  such  absence  constructively  present 
on  their  claims. 

The  act  is  not  retroactive,  and  legalizes  absence  only  between  June 
18,  1874,  and  May  I,  1875. 

This  right  of  absence  is  not  available  to  any  whose  crops  are  not 
either  destroyed  or  seriously  injured,  hence  when  a  settler  not  actually 
entitled  to  the  benefits  of  this  act  absents  himself  from  his  claim  it  will 
be  construed  as  an  abandonment,  and  adverse  claims  will  be  recognized. 

Written  notice  of  intended  absence,  signed  by  the  party,  should  be 
filed  with  the  Register  and  Receiver  when  he  leaves  his  claim.  This 
is  a  means  of  protection  to  the  claimant,  and  is  due  those  who  other- 
wise might  initiate  invalid  adverse  claims. 

At  date  of  final  proof  by  any  party  who  has  availed  himself  of  the 
act,  proof  must  be  submitted,  showing  the  period  of  absence,  and  its 
necessity.  This  proof  should  consist  of  ^uch  details  as  will  enable  you 
and  this  Office  to  judge  whether  the  absence  is  justified  by  the  law. 

After  a  party  shall  have  filed  notice  with  you  of  intended  absence 
under  this  act,  no  contest  involving  his  rights  to  the  land  can  be  insti 
tuted  prior  to  May  1,  1875. 
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If  the  party  has  made  fraudulent  absence,  it  will  be  a  matter  for  in- 
Testigation  in  the  regular  manner  after  said  last-mentioned  date. 

All  contests  touching  such  claimants,  commenced  prior  to  June  18, 
18 74,  may  be  proceeded  with. 

You   will  govern  your  action  Accordingly.     Please  acknowledge 
receipt. 

Respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  311. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Opfice, 
Washington,  D.  C,  August  17,  1874. 

To  the  Registers  and  Receivers  of  the  U,  S.  Land  Offices  at  Des 
Moines  and  Sioux  City,  Iowa;  Worthington,  New  Ulm,  Redwood 
FallSj  and  Litchfield,  Minnesota, 

Gentlemen: — In  view  of  the  great  distress  prevailing  in  certain 
counties  of  the  States  of  Iowa  and  Minnesota,  caused  by  the  destruc- 
tion of  crops  by  grasshoppers — the  existence  of  which  is  recognized  by 
the  Act  of  Congress  approved  June  18,  1874 — and  of  representations 
made  to  this  Office  of  the  inability  of  the  Homestead  settlers  within  the 
devastated  districts  to  bear  the  expense  of  the  long  journey  required  to 
be  made  by  themselves  and  witnesses  to  the  Local  Land-Office  for  the 
purpose  of  making  the  final  proof  required  by  law ;  and  to  the  end  that 
such  persons  as  are  now  entitled  under  the  law  to  make  such  proof 
may  be  enabled  to  do  so  at  the  least  possible  expense  to  themselves, 
consistent  with  the  due  administration  of  the  law  by  this  Office,  exist- 
ing regulations  are  so  far  modified  as  that,  from  this  date  and  until  May 
1,  1875,  the  final  affidavit  and  proof  in  Homestead  cases  may  be  made 
at  the  Court  House  of  the  county  within  which  the  Homestead  prem- 
ises are  situated,  before  the  clerk  of  any  court  of  record  for  such  county 
authorized  by  law  to  use  an  official  seal. 

To  entitle  parties  to  the  benefit  of  this  mode  of  proof  it  is  required 
that  they  post  up  conspicuously  on  the  land  embraced  in  the  Home- 
stead entry,  and  on  the  door  of  the  Court  House,*and  keep  posted  for 
not  less  than  three  weeks,  a  written  or  printed  notice,  to  be  signed  by  the 
Homestead  settler,  stating  that  he  will,  on  a  day  to  be  named  therein, 
appear  before  the  clerk  of  the  court,  at  the  Court  House,  for  the  purpose 
•ot  making  final  Homestead  proof  on  the  land,  describing  the  same  by 
subdivisions  of  section,  township,  and  range. 

The  affidavit  of  the  settler  and  the  proot  of  his  witnesses  must  show  : 
Firsty  The  settlement  and  cultivation  of  the  land,  as  is  required  by  law 
in  ordinary  cases  ;  Second,  That  the  notices  herein  specified  were  posted, 
and  remained  posted,  in  the  manner  and  for  the  period  of  time  required 
by  these  regulations ;  and,  Third,  That  in  consequence  of  the  ravages 
of  grasshoppers  the  party  is  unable  to  defray  the  expense  of  a  personal 
attendance  at  the  District  Land-Office.  A  certificate  from  the  clerk  of 
the  court  must  accompany  the  said  papers,  and  show  that  the  settler 
and  the  witnesses  produced  by  him  are  residents  of  the  county,  or  in 
the  neighborhood  of  the  land,  and  are  credible  persons. 
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In  cases  where  it  is  not  practicable  to  prove  the  settlement  and  culti- 
vation of  the  land  and  the  posting  of  notices,  as  herein  required,  by  the 
same  witnesses,  the  fact  of  the  posting  and  maintenance  of  the  notices 
may  be  shown  in  a  separate  affidavit  by  other  witnesses,  whose  credi- 
bility shall  be  certified  in  the  manner  hereinbefore  specified  by  the 
clerk  of  the  court. 

After  these  papers  shall  have  been  properly  attested  under  seal  by 
the  clerk,  the  same  may  be  transmitted  by  mail  or  private  hand, 
together  with  the  necessary  fee  and  commissions,  to  the  Register  and 
Receiver  of  the  proper  District  Land  OfiBce.  The  fee  and  commissions 
so  forwarded,  however,  will  be  at  the  risk  of  the  party  forwarding  the 
same. 

The  foregoing  privilege  will  be  confined  to  Homestead  settlers  re- 
siding within  the  boundaries  of  the  Sioux  City  Land  District  and  the 
counties  that  are  contiguous  thereto,  in  Iowa ;  and  the  counties  of  Cot- 
tonwood, Nobles,  Martin,  Jackson,  Watonwan,  Murray,  Rock,  Lyon, 
Redwood,  Brown,  Chippewa,  and  Renville,  and  the  counties  contiguous 
thereto,  in  the  State  of  Minnesota. 

S.  S.  BURDETT,  Commissioner. 


SCHEDULE  OF  FEES  AND  COMMISSIONS  IN  HOMESTEAD  CASES. 


Acres. 

Price 

per 

acre. 

$1  25 
1  25 

1  25 

2  50 
2  50 

Commissions. 

Fees. 

Total  Fees   and 
commissionR. 

Payable  w/i€n 
entry  is  made. 

Payable  .when 
certificate  issues 

Payable  when 
entry  is  made. 

160 
80 
40 
80 
40 

$4  00 
2  00 

1  00 
4  00 

2  00 

$4  00 
2  00 

1  00 
4  00 

2  00 

$10  00 

5  00 

5  00 

10  00 

5  00 

$18  00 

9  00 

7  00 

18  00 

9  00 

No.  312. 


CIRCULAR. 


Depabtment  of  the  Interiob, 

General  Land  Office, 
Washington,  IP.  C,  January  5,  1875. 
Registers  and  Regeiyers. 

Gentlemen  : — I  transmit  herewith  copy  of  an  act  entitled  "An  act 
for  the  relief  of  certain  settlers  on  the  public  lands,"  approved  December 
28,  1874.     [Part  IL,  No.  130.] 

This  act  provides  that  where  the  crops  of  homestead  and  pre-emption 
settlers  were  destroyed  or  seriously  injured  by  grasshoppers  in  1874, 
such  settlers  shall  be  allowed  a  leave  of  absence  from  their  claims  until 
July  1,  1875 ;  that  where  such  grasshoppers  shall  re-appear  in  1875  to 
the  like  destruction  of  crops,  such  leave  of  absence  shall  continue  until 
July  1,  1876  ;  that  during  such  absence  no  adverse  rights  shall  attach, 
and  that  the  term  of  absence  shall  be  regarded  as  a  part  of  the  period 
required  to  perfect  title  under  the  homestead  law,  and  a  part  of  the  time 


262  HOMESTEADS.  [title  ii. 

pre-emptors  are  allowed  for  proof  and  payment — ^that  is  to  say,  they  are 
during  such  absence  constructively  present  on  their  claims. 

This  right  of  absence  is  not  available  to  any  whose  crops  were  not 
either  destroyed  or  seriously  injured ;  hence  whea  a  settler  not  actually 
entitled  to  the  benefits  of  this  act  absents  himself  from  his  claim  it  will 
be  construed  as  an  abandonment,  and  adverse  claims  will  be  recognized. 

Written  notice  of  intended  absence,  signed  by  the  settler,  should  be 
filed  with  the  register  and  receiver  when  he  leaves  his  claim.  This  is 
a  means  of  protection  to  the  settler,  and  is  due  those  who  otherwise 
might  initiate  invalid  adverse  claims. 

At  date  of  final  proof  by  any  party  who  has  availed  himself  of  this 
act,  proof  must  be  submitted  showing  the  period  of  absence  and  its 
necessity.  The  proof  should  consist  of  such  details  as  will  enable  you 
and  this  Office  to  judge  whether  the  absence  is  justified  by  the  law. 

After  a  party  shall  have  filed  notice  with  you  of  intended  absence 
under  this  act,  no  contest  involving  his  right  to  the  land  can  be  insti- 
tuted prior  to  the  expiration  of  the  legal  term  of  absence  to  which  he  is 
entitled. 

If  the  party  should  be  fraudulently  absent,  it  will  be  a  matter  for  in- 
vestigation in  the  regular  manner  after  the  expiration  of  such  leave  of 
absence. 

You  will  observe  that  pre-emptors  whose  crops  have  been  destroyed 
or  seriously  injured  as  aforesaid  are  allowed  an  extension  of  one  year 
after  the  expiration  of  said  term  of  absence  for  proof  and  payment. 
This  provision  is  regarded  as  applicable  only  to  such  as  may  find  it 
necessary  to  avail  themselves  of  the  said  leave  of  absence ;  and  if  the 
absence  is  found  to  be  fraudulent,  the  extension  of  time  does  not  apply, 
and  adverse  claims  will  be  given  effect. 

Very  respectfully, 

S.  S.  BURDETT,  CoTixmissioner. 


No.  313. 

JOHN  RUSSELL. 

The  act  of  Dec.  28, 1874,  applies  only  to  actual  settlers  under  the  homestead 
and  pre-emption  laws,  and  not  to  those  who  simply  filed  a  D.  S.  without 
settlement. 

Depabttment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C ,  Feb.  15,  1875. 

Mr.  Robert  A.  Gra]J,  Raymond,  Rice  Co.,  Kansas. 

Sir  : — In  reply  to  your  letter  of  the  25th  ult.,  relative  to  the  case  of  John 
Russell,  who  filed  homestead  declaration,  act  June  8, 1872,  for  land,  and 
failed  to  make  homestead  entry  thereof  within  the  required  time,  I  have 
to  state  that  the  act  approved  Dec.  28,  1874,  entitled  "An  act  for  the 
relief  of  certain  settlers  on  the  public  lands,"  (copy  enclosed,)  applies 
only  to  "  homestead  and  pre-emption  settlers  on  the  public  lands  whose 
crops  were  destroyed  or  seriously  injured  by  grasshoppers  in  the  year 
1874."  It  does  not  appear  from  your  letter  that  Mr.  Russell  ever  set- 
tled on  the  land,  but  that  you  were  empowered  by  him  to  have  20  acres 
of  the  land  broken,  Mr.  Russell's  claim  to  make  entry  of  the  land  by 
reason  of  grasshoppers  causing  his  failure  within  the  required  time  can- 
not be  recognized,  a  valid  adverse  claim  thereto  having  intervened,  in 
the  nature  of  a  timber  culture  entry,  as  stated  in  your  letter.     Mr. 
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RasselPs  only  remedy  will  be  found  on  examination  of  Circular  of  May 
It,  1873,  herewith  enclosed.    (No.  32T.) 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


11.  SOLDIERS'  AND  SAILORS'  HOMESTEADS. 

(A)    ORIGINAL. 

No.  314. 

Department  of  the  Intebiob, 

General  Land  Oppioe, 

June  13,  1872. 

Gentlemen  : — Attached  is  a  copy  of  the  amended  law  of  Congress 
granting  homesteads  to  soldiers  and  sailors,  their  widows  and  orphan 
children.     (Revised  Statutes,  sections  2304  to  9.) 

This  law  allows : 

1st.  Every  soldier  and  officer  of  the  Army,  and  every  seaman,  ma- 
rine, and  officer  of  the  Navy,  who  served  for  not  less  than  ninety  days 
in  the  Army  or  Navy  of  the.  United  States  "  during  the  recent  rebellion," 
and  who  was  honorably  discharged,  and  has  remained  loyal  to  the 
Government,  to  enter,  under  the  provisions  of  the  homestead  law,  one 
hundred  and  sixty  acres  of  the  public  land,  including  the  double  mini- 
mum lands. 

2d.  That  the  time  of  service,  or  the  whole  term  of  enlistment,  when 
discharged  on  account  of  wounds  or  disability,  ^hall  be  deducted  from 
the  time  heretofore  required  to  perfect  title :  Provided,  however,  That 
the  person  shall  reside  upon.  Improve,  and  cultivate  his  homestead  for  a 
period  of  at  least  one  year  after  he  shall  commence  his  improvements. 
It  is  required  that  the  period  (whether  one  year  or  more)  of  actual  resi- 
dence, improvement,  and  cultivation  that  may  be  found  necessary  to 
perfect  each  case  of  entry  under  this  act,  shall  follow  immediately  upon 
the  date  of  entry. 

3d.  That  any  person  entitled  to  the  benefit  of  this  act,  and  who  has 
heretofore  made  a  homestead  entry  of  less  than  one  hundred  and  sixty 
acres,  may  enter  under  this  act  an  additional  quantity  of  land  contigu- 
ous to  the  first  entry,  which  shall  make  in  the  aggregate  one  hundred 
and  sixty  acres. 

4th.  That  the  widow,  if  unmarried,  or  in  case  of  her  death  or  mar- 
riage^ then  the  minor  orphan  children  of  a  person  who  would  be^  enti- 
tled to  the  benefits  of  this  act,  may  enter  lands  under  its  provisions, 
with  the  additional  privilege  accorded,  that  if  the  person  died  during 
bis  term  of  enlistment,  the  widow,  or  minor  children,  shall  have  the 
benefit  of  the  whole  term  of  enlistment. 

5th.  That  where  a  person  may  heretofore  have  made  an  entry  under 
the  homestead  laws  while  in  the  United  States  military  or  naval  ser- 
vice, or  before  entering  such  service,  the  time  of  service  shall  be  equiv- 
alent to  a  residence  for  the  same  length  of  time  upon  the  tract  so  en- 
tered :  Provided,  That  the  party  shall  show  at  least  one  year's  con- 
tinued residence  upon,  and  improvement  and  cultivation  of,  the  tract. 
The  law  also  reinstates  such  entries  as  may  have  been  cancelled  because 
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of  the  party's  absence  from  the  land  while  in  the  military  or  naval  ser- 
vice, provided  the  land  has  not  been  disposed  of.  And  where  it  has  been 
disposed  of,  the  statute  authorizes  another  entry  and  the  application  to 
the  second  entry  of  the  proofis  touching  his  residence  and  improvement 
on  the  first  tract. 

6th.  That  any  person  entitled  to  the  benefit  of  this  act  may  file  his 
claim  for  a  tract  of  land  through  an  agent,  and  shall  have  six  months 
thereafter  within  which  to  make  his  entry  and  commence  his  settlement 
and  improvement  upon  the  land. 

The  last  section  of  the  act  authorizes  the  Commissioner  of  the  Gen- 
eral Land-Office  **  to  make  all  needful  rules  and  regulations  to  carry 
into  •effect  the  provisions"  of  the  act. 

Therefore,  when  application  shall  be  made  to  enter  a  tract  of  land 
under  the  provisions  of  this  act,  you  will  permit — 

1.  In  case  of  original  claimants^  immediate  entry  to  be  made  ;  but  if 
the  party  so  elects,  he  may  file  a  declaration  to  the  effect  that  he  claims 
a  specified  tract  of  land  as  his  homestead,  and  that  he  takes  it  for  actual 
settlement  and  cultivation.  These  statements  you  will  enter  upon  your 
records  and  report  in  an  abstract  as  homestead  declarations,  commenc- 
ing the  series  with  number  one. 

Thereafter,  and  at  any  time  within  six  months  from  the  date  of  said 
declaration,  you  will  allow  the  principal  to  make,  in  1|he  usual  manner, 
a  homestead  entry  of  the  tract  These  entries  you  will  report  with 
your  regular  series  of  homesteads,  using,  however,  the  forms  hereto 
attached.  Should  the  party  present  his  declaration  through  an  agent, 
as  authorized  by  the  fifth  section,  said  agent  must  produce  a  duly  ex- 
ecuted power  of  attorney  from  the  principal  desiring  to  make  the  entry, 
who  will  be  bound  by  the  selection  his  agent  may  make,  the  same  as 
though  made  by  himself  Failure  on  the  part  of  a  principal  to  make 
entry  of  the  tract  filed  upon  by  himself,  or  agent,  within  six  months 
from  the  date  of  said  filing,  will  be  regarded  as  an  abandonment,  and 
will  entail  a  forfeiture  of  all  right  of  the  said  principal  to  the  benefits  of 
this  act 

2.  Claims  of  widows  and  orphan  children, — The  initiation  of  a  claim 
by  declaration  will  be  the  same  as  in  the  first  instance.  When  making 
the  homestead  entry,  the  widow  must  make  affidavit  of  her  widowhood 
and  right  to  enter  ;  and  in  case  of  minor  orphan  children,  the  duly  ap- 
pointed guardian  must  file  certified  copies  of  the  power  of  guardianship 
when  making  the  declaration,  which  must  be  transmitted  with  the  ab- 
stract of  such  declaration.  It  is  not  compulsory  in  any  case  that  a  party 
when  applying  in  person  should  first  file  a  declaratory  statement.  That 
is  a  privilege  accorded  him,  but  he  may  at  once  make  an  entry  of  the 
land  tipon  the  proofs  necessary  to  show  his  right  under  the  law. 

3.  Settlers  whose  entries  have  been  canceled, — The  applicant  must 
make  oath  that  he  had  made  an  entry  while  in  the  military  or  naval 
service,  or  prior  to  such  service,  giving  the  date  of  entry,  and  describ- 
ing the  tract  of  land  entered ;  that  he  went  upon,  or  returned  to  the 
land  within  six  months  from  the  date  of  his  discharge  from  the  service, 
and  that  his  entry  was  canceled  by  reason  of  his  absence  from  the  claim 
for  more  than  six  months  while  in  the  United  States  i^ervice.  This 
affidavit  you  will  transmit,  with  a  report  of  the  condition  of  your  rec- 
ords, for  the  examination  qf  this  office,  when,  if  found  correct,  and  the 
land  covered  by  the  original  entry  is  found  to  be  undisposed  of,  the 
entry  will  be  reinstated  on  the  records,  and  the  applicant  allowed  to 
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make  proof  that  he  had  settled  upon,  improved,  and  cultivated  the  tract, 
which  proof,  if  satisfactory,  will  entitle  him  to  a  patent.  If  the  tract 
has  been  disposed  of  he  will  be  allowed  to  select  another  homestead, 
and  the  proof  of  settlement  and  cultivation  of  the  first  tract  may  be  used 
by  him  in  proving  his  claim  in  the  second  entry.  You  will  not,  hoxo- 
ever,  allow  any  entry  under  this  head  except  upon  instructions  from 
this  office. 

5.  Applicants  for  additional  land, — Such  persons  will  file  their  appli- 
cations for  the  tract  desired,  which  must  be  contiguous  to  the  original 
homestead.  The  entire  tract  must  not  exceed  one  hundred  and  sixty 
acres,  except  in  the  nature  of  an  immaterial  excess,  caused  by  the  frac- 
tional character  of  some  subdivisions  of  the  public  surveys,  such  as  is 
now  allowed  in  similar  cases.  The  application  must  be  accompanied 
by  the  prescribed  evidence  of  the  military  or  naval  service  of  the  appli- 
cant and  of  his  right  to  the  benefit  of  the  law.  An  entry  of  additional 
land  will  take  the  current  date. 

A,  B,  C,  D,  are  forms  of  declaration,  application,  affidavit,  and  re- 
ceipt to  be  used  under  this  law,  and  you  will  be  careful  to  use  them 
in  all  cases  arising  under  it.  In  addition  to  these  forms  you  will  re- 
quire, when  entries  are  made  in  the  future, 

1st.  From  original  applicants,  certified  copies  of  certificate  of  dis- 
charge, showing  when  the  party  enlisted  and  when  he  was  discharged, 
of,  if  these  cannot  be  procured,  then  satisfactory  evidence  on  these 
points. 

2d.  In  case  of  widows,  evidence  of  military  service  of  husband  and 
affidavit  of  widowhood. 

3d.  In  case  of  minor  orphan  children,  in  addition  to  evidence  of 
military  service,  proof  of  death  or  marriage  of  the  mother.  Evidence 
of  death  may  be  the  testimony  of  two  witnesses  or  certificate  of  a  phy- 
sician duly  attested.  Evidence  of  marriage  may  be  certified  copy  of 
marriage  certificate,  or  of  the  record  of  same,  or  testimony  of  two  wit- 
nesses to  the  marriage  ceremony. 

The  register  and  receiver  will  be  allowed  to  charge  one  dollar  each 
for  receiving  and  filing  the  initiatory  declaration  of  the  parties  when- 
ever they  exercise  the  privilege  of  first  filing  such  declaration,  but  you 
will  take  care  to  advise  applicants  that  such  declaration  is  not  neces- 
sary where  they  first  apply  in  person  to  make  an  actual  homestead 
entry.  This  fee  the  receiver  will  account  for  in  the  usual  manner,  indi- 
cating the  same  therein  as  fees  for  "homestead  declarations,"  which 
will  be  charged  against  the  maximum  of  $3,000  now  allowed  by  law. 
In  the  States  and  Territcfries,  for  which  50  per  centum  additional  is 
allowed  by  sixth  section  of  the  act  or  March  21,  1864,  the  additional 
allowance  will  apply  to  the  fee  herein  named. 

Should  any  doubt  arise  in  your  mind  upon  any  point  of  the  law,  you 
will  promptly  communicate  with  this  office  and  await  instructions  in 
the  premises. 

WILLIS  DRUMMOND,  Commissioner, 
To  Reqistebs  and  Rkoeiyebs  of  United  States  Land- Offices. 
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Form  A. 

Soldiers^  homestead  act  of  June  8,  1872. 

homestead  declaration. 

Land  Office, . 

No.  1. 

I, ,  do  hereby  declare  and  give  notice  that  I  claim  for 

a  homestead,  under  the  act  of  June  8,  1872,  granting  homesteads  to 
honorably  discharged  soldiers  and  sailors,  their  widows  and  orphans, 

the ;  and  I  further  declare  that  I  take  the  said  tract  of 

land  for  actual  settlement  and  cultivation,  and  for  my  own  use  and 

benefit.  , 

Per ,  his  Attorney  in  Fact, 


Form  B. 

Soldiers^  homestead  act  of  June  8,  1872. 

application. 

Land  Office, ,  187  . 

I, ,  hereby  apply  to  enter,  under  the  provisions  of  the 

act  of  June  8,  1872,  amendatory  of  an  act  entitled  '*  An  Act  to  enable 
honorably  discharged  soldiers  and  sailors,  their  widows  and  orphan 
children,  to  acquire  homesteads  on  the  public  lands  of  the  United 

States,"  the ,  containing  acres,  and  for  which  I 

filed  my  declaration  on  the day  of , ,  through 

,  my  duly  appointed  agent. 


I, ,  register  of  the  land-ofiRce  at ,  do 

hereby  certify  that filed  the  above  application  at  this 

office  on  the day  of  , ,  ^and  that  he  has  taken  the 

the  oath  and  paid  the  fees  and  commissions  prescribed  by  law. 

Register. 


Form  C. 

Soldiers'  homestead  act  of  June  8,  1872. 

affidavit. 

Land  Office, ,  187  . 

No.  — . 

I, ,  of  -^ ,  do  solemnly  swear  that  I  am  a 

•,  of  the  age  of  twenty-one  years,  and  a  citizen  of  the 


United  States ;  that  I  served  for  ninety  days  in  company 
Regiment  United  States  Volunteers;  that   I  was  mustered  into  the 

United  States  military  service  the day  of , ,  and  was 

honorably  discharged  therefrom  on  the  day  of , ;  that 

I  have  since  borne  true  allegiance  to  the  Government ;  and  that  I  have 
made  my  application  No.  — ,  to  enter  a  tract  of  land  under  the  provisions 
of  the  act  of  June  8,  1872,  giving  homesteads  to  honorably  discharged 
soldiers  and  sailors,  their  widows  and  orphan  children ;  that  I  have 
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made  said  application  in  good  faith ;  and  that  I  take  said  homestead  for 
the  purpose  of  actual  settlement  and  cultivation,  and  for  my  own  exclu- 
sive use  and  benefit,  and  for  the  use  and  benefit  of  no  other  person  or  per- 
sons whomsoever;  and*that  I  have  not  heretofore  acquired  a  title  to  a 
tract  of  land  under  this  or  the  original  homestead  law,  approved  May 
20,  1862,  or  the  amendments  thereto,  or  voluntarily  relinquished  or 
abandoned  an  entry  heretofore  made  under  said  acts :  so  help  me  Qod. 
Sworn  and  subscribed  to  before  me,  — '• ,  register  of  the  land- 
office,  at ,  this day  of ,  187  . 

Register, 


FOEM  D. 

Soldiers^  homestead  act  of  June  8,  1872. 

RBGEIPT. 

No.  — . 
Use  same  form  as  now  in  use  with  change  of  act. 
[For  forms  now  in  use,  see  No.  265.] 


No.  315. 

CIRCULAR.    . 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  February  11,  1873. 
Registers  and  Reoeivers,  U.  8.  District  Land  Offices. 

Qentlemen  : — Inferring  to  page  6  of  the  supplemental  portion  of 
my  general  circular  of  August  30,  1872,  it  is  hereby  ordered  that  in 
case  an  applicant,  under  the  provisions  of  the  act  of  June  8,  1872,  is 
unable  to  furnish  a  certified  copy  of  his  certificate  of  discharge  from  the 
U.  S.  Service,  you  will  require  those  portions  of  the  affidavit  (Form  C), 
comprised  in  the  first  four  lines  thereof,  to  be  corroborated  by  the  testi- 
mony of  two  disinterested,  respectable  witnesses. 

WILLIS  DRUMMOND,  Commissioner. 


No.  316. 

EWING  V.  WALKER. 

Only  honorably  discharged  soldiers,  sailors,  and  marines,  who  served 

ninety  days  during  the  rebellion,  and  remained  loyal,  are  entitled  to 

enter  land  under  the  act  of  June  8,  1872. 
A  person  still  in  the  naval  service,  whose  family  are  not  upon  the  land, 

cannot  be  allowed  a  homestead  entry  under  the  act  of  May  20,  1862. 

Letter  to  Register  and  Receiver,  San  Francisco,  Gal.,  Nov.  10,  1873. 


No.  317. 

JAMES  LYNCH. 

In  computing  the  time  of  service  durinjj  the  rebellion,  the  General  Land- 
Offi^  is  governed  by  the  dates  of  the  President's  proclamations  of  April 
15,  reel,  calling  out  the  militia,  and  August  20,  1866,  declaring  the  war 
at  an  end. 
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Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  .C,  Jan.  2,  18T4. 

Register  and  Receiver,  Litchfield,  Minnesota, 

Gentlemen: — I  am  in  receipt  of  your  letter  of  the  13th  of  December 
last, enclosing  a  certified  copy  of  the  discharge  of  James  Lynch  from 
the  United  States  Marine  Corps,  showing  that  said  Lynch  was  enlisted 
in  the  United  States  marine  service  December  8, 1852,  and  that  he  was 
discharged  therefrom  December  8,  1862,  and  asking  the  instructions  of 
this  Office  as  to  the  time  the  war  commenced  and  closed  for  purpose  of 
computing  the  time  of  service  during  the  recent  rebellion  of  parties 
claiming  the  benefits  of  same  on  their  homestead  entries  under  the  law 
of  June  8,  18*72. 

In  reply,  I  have  to  state  that  this  Office  is  governed  by  the  following 
dates  in  computing  the  time  of  service  rendered  during  the  rebellion, 
viz:  April  15,  1861,  the  date  of  the  President's  proclamation  calling 
out  the  militia  to  suppress  the  rebellion  ;  and  August  20,  1866,  the 
date  of  the  President's  proclamation  declaring  the  war  at  an  end  in  the 
State  of  Texas. 

Yery  respectfully, 

WILLIS  PRUMMOND,  Commissioner. 


No.  318. 

SOLDIERS'  HOMESTEAD  AFFIDAVIT. 

The  affidavit  required  in  original  homesteads  under  act  of  June  8, 1872,  may 
be  taken  before  the  clerk  of  the  county  court  when  for  good  cause  the  ap- 
plicant cannot  attend  at  the  district  laud  office. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  March  31,  1874. 
Register  and  Receiver,  Salina,  Kansas, 

Gentlemen  i — Referring  to  the  I4th  and  15th  sections,  page  5  of  gen- 
eral circular  of  August  30,  1872,  in  relation  to  the  affidavit  required  in 
homestead  cases,  you  are  hereby  advised  that  the  latter  section  applies 
as  well  in  cases  of  soldiers'  homesteads  (original,  not  additional)  under 
the  act  of  June  8,  1872,  as  in  other  homesteads,  and  you  will  govern 
yourselves  accordingly  in  acting  upon  such  cases. 

Yery  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  319. 

PRESTON  SOWARDS. 

A  soldier  discharged  for  disability  prior  to  expiration  of  term  of  first  enlist- 
ment is  entitled  to  only  so  much  time  for  second  enlistment  as  be  may 
have  served  after  expiration  of  term  of  first  enlistment. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  14,  1874. 
Register  and  Receiver,  La  Crosse,  Wisconsin. 

Gentlemen  : — I  am  in  receipt  of  your  letter  of  the  24th  ultimoftrans- 
mitting  proof  in  homestead  case  No.  6,116  of  Preston  Sowards,  dated 
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February  12, 18T3,  by  his  widow,  Lucy  M.  Sowards,  for  my  consider- 
ation. 

It  appears  from  the  proof  submitted  that  Mr.  Sowards  enlisted  in  the 
army  in  August,  1862,  for  three  years,  and* was  discharged  therefrom 
in  February,  1863,  for  disability;  that  he  re-enlisted  February  23, 
1864,  and  received  his  final  discharge  May  4,  1865. 

It  is  evident  that  Mrs.  Sowards  in  submitting  her  proof  supposed  that 
she  would  be  entitled,  under  act  of  June  8,  1872,  to  have  allowed  to  her 
as  a  part  of  the  five  years'  residence  <tfi  homestead,  required  by  act  of 
May  20,  1862,  the  full  terms  of  her  husband's  first  enlistment,  and  in 
addition  thereto  the  time  he  served  under  his  second  enlistment ;  but  it 
is  held  by  this  Office  that  when  a  party  is  discharged  for  disability  be- 
fore the  expiration  of  his  first  term  of  enlistment,  and  re-enlists  before  the 
expiration  of  the  full  term  of  his  first  enlistment,  he  is  entitled  to  only  so 
much  time  for  his  second  enlistment  as  he  may  have  served  after  the 
expiration  of  the  term  for  which  he  first  enlisted.  It  will  be  seen  from 
the  certificates  of  discharge  in  this  case  that  Mr.  Soward's  second  term 
of  enlistment  expired  previous  to  the  expiration  of  his  first  term  of 
enlistment,  and  Mrs.  Sowards  will  only  be  allowed  three  years  towards 
the  five  years'  residence  required  for  her  husband's  service  in  the  army. 

Under  the  above  ruling  you  will  perceive  that  Mrs.  Sowards  will  be 
required  to  continue  settlement  and  cultivation  of  her  land  for  a  term, 
which  added  to  the  three  years  allowed  as  above,  will  meet  the  require- 
ments of  the  law,  and  then  it  will  be  necessary  for  her  to  submit  through 
you  supplemental  proof  of  continued  settlement  and  cultivation  up  to 
that  date.  Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 


No.  320. 

G.  M.  BXniLINGAME. 

1.  A  soldier  is  not  obliged  to  credit  his  term  of  service  on  his  homestead. 
2.  After  a  soldier  has  resided  on  his  homestead  long  enough  to  make  with 
his  military  service  five  years,  further  residence  is  unnecessary  to  secure 
patent.  3.  In  case  of  disability  the  final  proof  will  be  allowed  by  the  Gen- 
eral Land-Office  to  be  made  before  the  county  clerk. 

Depabtment  of  the  Interior, 

General  Land  Office, 

Washington,  D.  C,  August  22,  1874. 

G.  M.  Burlingamb,  P.  M. ,  Burlingame,  Merrick  county,  Neb. 

Sir  : — In  answer  to  the  three  queries  contained  in  your  letter  of  July 
31  last,  I  have  to  state  : 

First  A  soldier  who  has  made  an  entry  under  the  homestead  laws 
is  not  required  to  avail  himself  of  the  privileges  of  the  act  of  June  8, 
18*72,  as  regards  the  crediting  of  his  term  of  military  service  in  the 
United  States  army  during  the  war  of  the  rebellion  as  a  part  of  the  five 
years'  residence  and  cultivation  required  by  the  act  of  May  20,  1862. 
The  privilege  is  optional  with  himself. 

Second.  If  the  period  of  a  soldier*s  actual  residence  upon  and  culti- 
vation of  the  land  embraced  in  his  homestead  entry,  the  same  to  be  in 
no  event  less  than  one  year,  added  to  the  term  of  his  military  service 
in  the  United  States  army  during  the  war  of  the  rebellion,  make  up  the 
five  years  required  by  the  act  of  May  20,  1862,  nothing  further  of  set- 
tlement and  cultivation  is  necessary  to  enable  the  party  to  perfect  his 
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entry ;  and  be  will  not  violate  any  legal  requirement  if,  in  that  case, 
he  should  absent  himself  from  the  land.  The  final  proof  may  be  made 
at  any  time  within  seven  years  from  the  date  of  his  entry. 

Third.  In  cases  where  parties  are  unable  from  physical  disability,  or 
other  circumstances  beyond  their  control,  to  attend  in  person  at  the 
proper  district  land  office  for  the  purpose  of  making  final  proof  on  their 
homestead  entries,  this  Office,  upon  a  satisfactory  showing  of  such  dis- 
ability, will  so  far  relax  the  general  rule  as  to  allow  the  proof  to  be  made 
before  the  clerk  of  the  court  fo%  the  county  where  the  parties  reside. 
The  affidavit  of  parties,  supported  by  witnesses,  stating  all  the  facts  in 
the  case,  should  be  submitted  to  this  Office,  through  the  district  office, 
for  its  consideration  and  action. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


Kg.  321. 

BURT  v.  DOPP. 

The  time  a  homestead  claimant  was  in  the  U.  S.  military  service  in  the  late 
rebellion  should  be  taken  as  a  part  of  the  five  years  in  which  a  contest 
under  the  5th  section  of  the  homestead  act  could  be  commenced,  and  if 
such  period,  when  added  to  the  time  of  actual  residence  and  cultivation, 
was  more  tlian  five  years  before  the  contest  commenced,  the  contest  should 
be  dismissed. 

Depabtment  of  the  Intebiob, 

Washington,  D.  C,  Dec.  11,  18U., 

Sib  : — I  have  examined  the  case  of  Gourtland  S.  Burt  v.  Matthew 
Dopp,  involving  title  to  the  N.  E.  i  sec.  34,  Tp.  23,  R.  5  W.,  Augusta, 
Kansas,  on  appeal  from  your  decision  of  June  11,  1874.  Dopp  made 
homestead  entry  on  said  premises  June  6,  1871,  and  resided  upon  and 
cultivated  the  same  from  that  date  until  April  25,  1873.  He  had  been 
a  soldier  in  the  service  of  the  United  States  in  the  late  rebellion,  and 
the  time  of  such  service,  added  to  the  above  period  of  actual  residence 
and  cultivation,  exceeded  &ve  years  on  the  said  25th  of  April,  1873. 

Burt,  on  the  3l8t  of  March,  1874,  commenced  a  contest  before  the 
local  officers,  alleging  that  Dopp  had  abandoned  the  land  on  the  25th 
of  April,  1873,  and  that  the  abandonment  had  continued  from  and  after 
that  date. 

Ton  held  that  Dopp  should  be  allowed  to  make  final  proof.  I  think 
you  were  right.  The  time  that  Dopp  was  in  the  U.  S.  military  service 
should  be  credited  as  a  part  of  the  five  years  of  residence  required  of 
him.     (Act  of  June  8,  1872,  17  Stats.,  333.) 

Including  that  time,  the  five  years  given  by  the  5th*  section  of  the 
homestead  act,  in  which  to  institute  a  contest,  had  expired  before  this 
proceeding  was  commenced. 

I  affirm  your  decision  and  herewith  return  the  papers  transmitted 
with  your  letter  of  the  12th  September  last. 

Yery  respectfully, 

C.  DELANO,  Secretary. 

Hie  Hon,  Commissioner  of  the  General  Land-Office. 


TITLE  II.]  HOMESTEADS.  271 

No.  322. 

.  J.  W.  BONINE. 

In  makine  final  homestead  proof  a  soldier  must  present  a  certified  copy  of 
his  discharge  from  the  U.  S.  army  during  the  war  of  the  rebellion. 

Satisfactory  evidence  (consisting  of  his  own  affidavit  and  the  testimony  of 
two  witnesses)  of  service  in  the  army,  or  an  official  statement  from  the 
War  Department,  may  be  presented  instead  of  the  copy  of  the  discharge. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  December  19,  18T4. 
Mr.  J.  W.  BoNiNE,  Vermillion,  D,  T. 

Sir: — In  reply  to  your  letter  of  the  22d  ultimo,  relative  to  making 
final  proof  on  a  homestead  entry  under  the  soldiers'  and  sailors'  home- 
stead act  of  June  8,  1872, 1  have  to  state,  that  when  making  said  proof 
the  party  will  be  required  to  present  to  the  proper  district  land  officers 
a  certified  copy  of  his  discharge  from  the  U.  S.  army  during  the  war  of 
the  rebellion,  or  in  the  absence  of  the  same  **  satisfactory  evidence"  of 
said  service,  which  may  consist  of  the  party's  affidavit  of  the  facts,  cor- 
roborated by  the  testimony  of  two  disinterested  witnesses,  will  be 
accepted.  If  said  '*  satisfactory  evidence"  cannot  be  obtained,  and  if 
obtained,  fails  to  show  that  the  party  had  received  an  honorable  dis- 
charge, (which  you  intimate  is  the  case  with  party  referred  to  in  your 
letter,)  this  Office  will,  upon  application  and  on  receipt  of  the  requisite 
data  of  the  party's  services,  consisting  of  his  name,  number  of  regiment, 
alphabetical  designation  of  the  company  in  which  he  served,  branch  of 
service,  and  State  where  enlisted,  obtained  from  the  War  Department 
an ''  official  statement"  of  said  service  which  will  be  forwarded  to  him, 
and  may  be  used  in  making  said  final  proof. 

Very  respectfully, 

8.  S.  BURDETT,  Commissioner. 


No.  323. 

S.  R.  HARBISON. 

Rights  of  an  orphan  of  a  soldier  or  sailor  under  the  act  of  June  8, 1872. 
The  guardian  is  not,  but  the  children  are,  required  to  reside  on  the  home- 
stead during  the  prescribed  period  of  time. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  July  29,  18T4. 
Mr.  S.  R.  Harrison,  P,  0.  Box  No.  131,  Salina,  Kan, 

Sir  ; — In  reply  to  your  letter  of  the  12th  ultimo,  relative  to  the  rights 
of  a  minor  orphan  child  of  a  deceased  Union  soldier  under  the  soldiers' 
and  sailors'  homestead  act  of  June  8,  1872,  I  have  to  refer  you  to 
article  2  of  instructions  explanatory  of  said  act  as  found  on  page  22  of 
circular  of  Aug.  80,  1812,  herewith  enclosed. 

The  guardian  is  not  required  to  reside  in  person  upon  the  land 
entered  by  him  in  behalf  of  his  ward,  but  the  child  must  reside  thereon 
for  such  period  as  the  case  may  require.  Improvements  and  cultiva- 
tion of  the  land  may  be  made  by  the  guardian  or  some  party  author- 
ized by  and  acting  for  him. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 
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No  324 

JAMES  A.  BALCH. 

Orphan  children  of  other  than  deceased  Union  soldiers  and  sailors  whose 
widows  are  dead  or  married  cannot  make  homestead  entries  through 
guardians. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  Dec.  16,  1874. 
Mr.  James  A.  Baloh,  Goldendale,  Klikitat  Co.,  WcLsh,  Ty, 

Sir: — In  reply  to  your  letter  of  the  5th  ult.,  relative  to  the  rights  of 
a  minor  orphan  child,  whose  deceased  father  had  not  made  an  entry 
under  the  homestead  laws,  I  have  to  state  that  the  privilege  of  making 
homestead  entries,  through  duly  appointed  guardians,  is  confined  to  the 
minor  orphan  children  of  deceased  Union  soldiers  whose  widows  are 
either  dead  or  married.        Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  325. 

F.  T.  PATTON. 

» 

Soldiers'  homestead  declarations  must  be  rejected  when  received  by 'mail. 
Local  officers  are  not  allowed  to  enter  land  under  the  Timber-culture  act. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  14,  1874. 
Register  and  Receiver,  Grand  Island,  Neb. 

Gentlemen  : — In  reply  to  your  letter  of , the  20th  ultimo,  I  have  to 
state  that  homestead  declarations  must  in  all  cases  be  filed  by  the  sol- 
dier in  person,  or  by  his  duly  authorized  agent,  and  they  should  be 
rejected  when  received  by  mail  or  in  any  other  manner  than  that  above 
stated. 

Referring  to  your  second  inquiry  I  have  to  say  that  the  local  officers 
are  not  allowed  to  enter  land  under  the  timber-culture  act  of  March  3, 
1873.  Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  326.  INSTRUCTIONS. 

Lands  covered  by  unexpired  homestead  filings. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  November  27,  1874. 
Register  and  Receiver,  Denver,  Colorado. 
Gentlemen  : — In  reply  to  yours  of  the  17th  inst.,  I  have  to  state 
,  that  lands  covered  by  unexpired  homestead  filings  under  the  act  of 
June  8,  1872,  may  be  filed  upon  under  the  pre-emption  laws.     Such 
lands  may  be  entered  by  homestead  parties,  or  if  the  lands  are  in  mar- 
ket they  may  be  entered  at  private  entry,  but  the  homestead  or  private 
entry,  as  the  case  may  be,  would  be  subject  to  the  prior  right  of  the 
party  under  his  filing  to  make  entry  j^he  same  as  in  the  case  of  lands 
covered  by  pre-emption  filings. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 
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No.  327. 

CIRCULAR. 

Department  of  the  Intebiob, 

General  Land  Offioe, 
Washington,  D.  C,  May  IT,  18T3. 
Registers  and  Reoeiyers,  of  U.  S.  Land  Offices. 

Gentlemen  : — The  attention  of  this  Office  has  been  called  to  a  num- 
ber of  cases  in  which  parties  who,  having  filed  Homestead  Declaratory 
Statements  under  the  provisions  of  the  first  section  of  the  act  of  June 
8,  1872,  have  failed,  from  various  causes,  to  make  homestead  entry  of 
the  tracts  embraced  in  the  said  Declaratory  Statements  within  six 
months  from  the  date  thereof. 

I  have  therefore  to  state  that,  in  cases  of  this  character,  where  a 
party  who,  having  filed,  in  person  or  by  an  agent,  a  Homestead  Decla- 
ratorji  Statement  upon  a  tract  of  land,  fails  by  reason  of  sickness,  mis- 
fortune, or  any  insurmountable  cause,  to  make  a  homestead  entry  there- 
of within  six  months  from  the  date  of  said  filing,  such  party  will  be  held 
to  have  exhausted  his  right  to  file  a  Declaratory  Statement  under  the 
said  act,  but  will  be  allowed  to  make  a  Direct  Homestead  Entry  of  the 
tract  so  filed  upon,  if  no  valid  adverse  right  thereto  shall  have  inter- 
vened ;  or,  in  case  such  right  has  intervened,  to  enter  any  other  tract 
of  the  public  lands  subject  to  such  entry :  Provided^  That  such  party 
make  affidavit  before  you,  or  either  of  you,  that  it  was  his  bona  fide  in- 
tention at  the  date  of  filing  the  said  Declaratory  Statement  to  follow  the 
same  by  a  personal  entry  of  the  land  therein  described  within  six  months 
firom  the  date  thereof;  that  he  was  prevented  from  so  doing  by  an  in- 
surmountable cause — ^stating  the  cause ;  and  in  case  he  seeks  to  enter  a 
tract  other  than  that  filed  on — which  will  only  be  allowed  when  a  valid 
adverse  right  shall  have  attached  to  the  tract  so  filed  on — ^that  he  has 
not  sold,  bartered,  or  in  any  way  whatever  alienated  for  gain  or  profit 
his  right  to  file  a  Declaratory  Statement  under  the  said  law,  or  his  claim 
or  right  under  his  filing,  or  to  the  land  covered  thereby. 

You  will  thereupon  transmit  to  this  Office,  in  a  special  letter,  all  the 
papers  in  the  case  for  my  consideration. 

In  default  of  the  affidavit,  as  aforesaid,  all  persons  failing  to  make 
homestead  entry  of  lands  filed  upon  by  them,  or  their  agents,  under  the 
said  act,  within  six  months  firom  the  date  of  such  filing,  will  be  held  to 
have  forfeited  all  rights  under  the  homestead  laws. 

WILLIS  DRUMMOND,  Commissioner. 


No.  328. 

CIRCULAR, 

Department  of  the  Interior, 

General  Land  Office, 

August  9th,  1870. 
Gentlemen  : — The  following  is  the  25th  section  of  the  Act  of  Con- 
gress approved  July  16,  1870,  entitled  *'  An  Act  making  appropriations 
for  the  support  of  the  Army  for  the  year  ending  June  30,  1871,  and  for 
other  purposes,''  viz :    [Part  IL,  No.  27.] 

By  these  provisions,  the  Homestead  Law  of  20th  May,  1862,  and  the 
Acts  amendatory  thereof,  are  so  far  modified  as  to  allow  entries  to  be  made 
by  the  parties  mentioned  therein,  of  the  maximum  quantity  of  one 
18 
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quarter  section,  or  one  hundred  and  sixty  acres,  of  land  held  at  the 
double  minimum  price  of  $2.50  per  acre,  instead  of  one-half  quarter  sec- 
tion, or  eighty  acres,  as  heretofore. 

In  case  of  a  party  desiring  to  avail  himself  thereof,  you  will  require 
him  tp  file  the  usual  homestead  application  for  the  tract  desired,  if 
legally  liable  to  entry,  to  make  affidavit  according  to  the  form  hereto 
annexed,  instead  of  Uie  usual  homestead  affidavit,  and  on  his  doing  so, 
allow  him  to  make  payment  of  the  $10  fee  stipulated  in  the  Act  of  20th 
May,  1862,  and  the  usual  commissions  on  the  price  of  the  land  at  $2.50 
per  acre,  the  entry  to  be  regularly  numbered  and  reported  to  this  office 
in  your  monthly  homestead  returns.  (The  privileges  conferred  by  this 
act  cannot  be  assigned,  nor  is  the  benefit  of  entry  under  it  available  for 
widows  or  heirs  of  deceased  soldiers. — Reissue  of  this  circular,  March 
6,  1871.) 

Regarding  settlement  and  cultivation,  the  requirements  of  the  law  in 
this  class  of  entries  are  the  same  as  in  other  homestead  entries. 
Very  respectfully, 

Your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner, 

RSOISTBB  AND  ReOEIYJBB. 


AFFIDAVIT. 

Land  Office  at 


(^Date) 


I ,  of ,  having  filed  my  application 

No. for  an  entry  under  the  provisions  of  the  Act  of  Congress 

approved  May  20, 1862,  and  desiring  to  avail  myself  of  the  25th  section 
of  the  Act  of  July  15,  1870,  in  regard  to  land  held  at  the  double  mini- 
mum price  of  $2.50  per  acre,  do  solemnly  swear  that  I  am  the  identical 
who  was  a in  the  company*  commanded  by  cap- 
tain   ,  in  the regiment  of ,  com- 

manded  by ,  in  the  war  of  1861,  that  I  continued  in 

actual  service  for  ninety  days,  and  have  remained  loyal  to  the  govern- 
ment ;  that  aaid  application  No. is  made  for  my  exclusive  benefit, 

and  for  the  purpose  of  actual  settlement  and  cultivation,  and  not 
directly  or  indirectly  for  the  use  or  benefit  of  any  other  petrson  or  per- 
sons, and  that  I  have  not  heretofore  had  the  benefit  of  the  Homestead 
Law. 

SwoBN  to  and  subscribed  before  me  this  — —  day  of , . 

{Register  or  Receiver  of  the  Land-Office,) 
Depabtment  of  the  Interior,  August  8,  1870. 
Approved : 

(Signed,)  J.  D.  COX,  Secretary, 


ITo  329 

WATSON  V.  WHEELER. 

Watson  transmitted  to  the  local  officers  his  soldier's  homestead  appli- 
cation.    The  affidavit  lacked  the  seal  of  the  county  clerk.     It  was  re- 

♦Wher©  the  party  was  a  regimental  or  staff  officer,  or  was  In  a  different  branch  of 
the  sei-vlce,  the  affidavit  must  be  varied  in  form  according  to  the  facts  of  the  case. 
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turned  for  correctioa  and  before  its  return  Wheeler  made  homestead 
entry  of  the  land.  Held :  That  the  omission  of  the  seal  was  a  clerical 
error  which  should  be  corrected  without  prejudice  and  that  Watson  was 
entitled  to  the  land. 

Decision  by  the  Secretary,  January  31,  1872. 


No.  330. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  July  15,  18T2. 
To  Rboistsrb  and  Reoeiybrs  of  United  States  Land  Offices. 

Gentlemen  : — One  class  of  cases  arising  under  the  act  of  June  8 
18T2, 1  have  deemed  it  advisable  to  reserve  for  special  instructions. 

The  first  section  of  the  said  act  provides  that  every  soldier,' sailor,  or 
marine  who  has  served  in  the  Army,  Navy,  or  Marine  Corps  of  the 
United  States,  during  the  rebellion,  for  ninety  days,  and  who  was  hon- 
orably discharged  and  has  remained  loyal  to  the  Government,  shall,  on 
compliance  vrith  the  provisions  of  the  act  of  May  20,  1862,  "  and  the 
acts  amendatory  thereof,  as  hereinafter  modified,  be  entitled  to  enter 
upon  and  receive  patents  for  a  quantity  of  public  lands  (not  mineral)  not 
exceeding  160  acres,"  etc. :  Providedf  That  the  time  which  the  home- 
stead settlers  shall  have  served  in  the  Army,  Navy,  or  Marine  Corps 
aforesaid,  shall  be  dedttcted  from  the  tiirie  heretofore  required  to  per' 
feet  title ;  or  if  discharged  on  account  of  wounds  received  or  disability 
incurred  in  the  line  of  duty,  then  the  term  of  enlistment  shall  he  de- 
ducted from  the  time  heretofore  required  to  perfect  title,  without  refer- 
ence to  the  length  of  time  he  may  have  served :  Provided,  however, 
That  no  patent  shall  issue  to  any  homestead  settler  who  has  not  resided 
upon,  improved,  and  cultivated  his  said  homestead  for  a  period  of  at 
least  one  year  after  he  shall  commence  his  improvements  as  aforesaid." 

Under  the  foregoing  provisions^  settlers  upon  homesteads  not  yet  per- 
fected, which  wer^  entered  under  the  act  of  May  20,  1862, 'or  the  acts 
amendatory  thereof  of  prior  date  to  April  4,  1872,  will  be  required  to 
show  a  strict  compliance  with  the  said  acts  prior  to  April  4,  1872,  to 
entitle  them  to  the  benefit  of  the  modifications  of  the  act  of  that  date, 
as  amended  by  the  act  of  June  8,  ultimo. 

The  proof  in  such  cases  must  show  that  the  settler  made  a  bona  fide 
settlement  upon  his  tract  within  six  months  from  date  of  entry ;  that 
be  has  not  actually  changed  his  residence,  or  abandoned  the  said  tract 
for  more  than  six  months  at  any  time,  and  that  he  has  improved,  culti- 
vated, etc.,  the  same  in  conformity  with  the  provisions  of  the  said  acts. 
The  modifications  of  prior  acts,  as  provided  in  the  act  of  June  8,  ultimo, 
cannot  he  construed  to  cure  any  failure  on  the  part  of  this  class  of  set- 
tlers to  comply  with  the  provisions  of  the  said  prior  acts. 

In  all  cases  of  this  class  you  will  require,  in  addition  to  the  final  affi- 
davit of  the  homestead  party,  that  he  shall  swear  that  he  served  for 
ninety  days  in  the  United  States  service,  giving  name  and  number  of 
regiment,  when  mustered  into  the  service,  and  when  honorably  dis- 
charged ;  also  that  he  has  since  boroe  true  allegiance  to  the  Govern- 
ment 

In  many  cases  the  settlers  will  have  completed,  lacking  a  few  months, 
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the  five  years'  settlement  and  cultivation  "  heretofore  required  to  per- 
feet  title  "  To  such  the  only  benefit  that  can  accrue  under  the  provis- 
ions of  the  act  of  June  8,  ultimo,  will  be  a  deduction  of  the  said  few 
months,  and  the  immediate  issue  of  a  final  certificate,  on  proof  of  being 

made  as  hereinbefore  required.  

WILLIS  DRUMMOND,  Gommisaioner. 


^^'  ^^^-  CIRCULAR. 

Dbpaetment  of  the  Interior, 

GENERAL  Land  Office, 
Washington,  D.  C,  February  3,  18T3. 
To  Registers  and  Receivers  of  U.  S.  Land  Offices  ; 

Gentlemen  : In  cases  of  homestead  entry  initiated  under  the  pro- 
visions of  acts  of  Congress  prior  to  that  of  April  4, 1872,  (now  known 
in  its  amended  form  as  approved  June  8,  1872,)  you  will  require,  m 
addition  to  the  final  affidavit  of  the  homestead  settler,  a  certified  copy 
of  his  certificate  of  discharge  from  the  United  States  service ;  or,  if  this 
cannot  be  furnished,  the  affidavit  of  the  said  settler  that  he  served  for 
ninety  days  in  the  United  States  service  during  the  war  of  the  rebellion 
— ffiving  the  number  and  State  of  his  regiment,  the  date  on  which  he 
was  mustered  into  the  service,  and  that  on  which  he  was  honorably  dis- 
charffed  therefrom ;  also,  that  he  has  since  borne  true  allegiance  to  the 
Government.  To  this  affidavit  you  will  require  the  corroborative  testi- 
mony of  two  respectable  witnesses. 
Mv  circular  of  July  15,  1872,  is  hereby  modified  to  the  above  extent. 

WILLIS  DRUMMOND,  Commissioner. 


{S)  ADDITIONAL. 

No.  332. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 

February  5,  1873. 

Gentlemen  :— Where  persons  entitled  to  the  privilege  shall  apply  to 
enter  additional  land  by  virtue  of  the  2d  section  of  the  Act  of  June  8, 
1872  you  will  in  case  the  party  had  previously  made  final  proof  upon 
his  original  homestead  entry,  issue  to  the  applicant,  upon  the  proper  proof 
of  military  service,  a  final  certificate  of  the  current  number  and  date, 
referring  thereon  to  the  number  of  the  original  entry  and  the  previous 

final  certificate.  .  .    i  i.         *    j 

In  case  the  party  has  not  made  preof  on  his  original  homestead 
entry  when  he  applies  for  additional  land,  you  will  allow  him  to  make 
the  additional  entry,  and  forward  the  application  and  other  papers,  giving 
them  the  current  number  of  homestead  entries,  referring  thereon  to  the 
oriirinal  entry ;  then,  when  the  party  makes  proof  on  the  original  entry, 
you  will  issue  one  final  certificate  embracing  the  tracU  in  both  entries, 
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referring  thereon  to  the  additional  as  well  as  the  original  entry,  so  that 
one  patent  may  issne  for  the  lands  in  both  entries. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
Kegistes  and  Keceiveb. 


No.  333. 

N.  H.  HEFNER. 
First  entry  of  80  acres. 

Held— That  he  may  enter  80  acres  contiguous  under  2d  section  of  act  of  June 
8, 1872,  and  case  sent  to  the  land  office  to  ascertain  certain  facts. 

Department  op  the  Interior, 
Washington,  D.  C,  Dec.  5,  18T2. 

Sir: — I  have  examined  the  application  of  N.  H.  Hefner  to  amend 
his  homestead  entry,  No.  4T42,  so  as  to  include  eighty  acres  of  section 
7,  T.  3,  R.  4,  B.,  Beatrice,  Nebraska,  in  addition  to  eighty  acres  of 
section  2,  included  in  his  original  entry,  on  appeal  from  your  adverse 
decision  of  July  15th,  18T2. 

I  should  affirm  your  decision  on  the  ground  that  a  homestead  right, 
which  is  single  and  indivisible,  is  initiated  at  the  time  of  entry,  takes 
effect  only  upon  lands  subject  to  homestead  appropriation  and  actually 
entered  by  the  claimant  at  that  date,  and  that  the  quantity  cannot  be 
thereafter  augmented,  if  it  were  not  that  the  claimant  appears,  prima 
facie,  to  be  entitled  to  enter  the  tract  claimed  under  the  second  section 
of  the  act  of  June  8th,  1872  The  only  objection  appearing  from  the 
papers  in  the  case,  alleged  in  argument  not  reported  by  you,  is  that  the 
land  claimed,  subsequently  to  the  rejection  of  Hefner^s  second  applica- 
tion, was  entered  as  a  homestead  by  one  James  E.  Pheasant. 

If  you  shall  find  upon  a  re-examination  of  all  the  facts  in  the  case,  in 
connection  with  the  records  of  your  office,  that  Hefner  is  qualified  to 
claim,  Under  the  act  of  1872,  (as  appears  jpriwa/aeie  from  his  affidav- 
its) and  that  the  subsequent  entry  of  Pheasant  was  made  pendante  lite 
then  the  application  of  Hefner  should  be  allowed  under  the  act  of  1872, 
If  you  find  otherwise,  then  his  application  should  be  rejected  on  the 
ground  stated. 

I  herewith  return  the  papers  transmitted  with  your  letter  of  the  4th 
ultimo,  for  a  disposition  of  the  case  by  you  in  the  manner  above  speci- 
fied. 

Very  respectfully,  your  obedient  servant, 

B.  R.  COWEN,  Acting  Secretary, 

Hon.  Willis  Drummond,  Commissioner  General  Land-Office, 


No.  334. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office. 
Washington,  D.  C,  March  28,  1873. 
Registers  and  Receivers  of  U.  S.  Land-Offices. 

Gentlemen  : — I  have  to  call  your  attention  to  the  following  act  of 
Congress,  approved  March  3,  1873,  amendatory  of  the  act  of  June  8, 
1872.    [Part  II.,  No.  93.J 
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It  will  be  perceived  that  the  above  act  merely  abrogates  that  provi- 
sion of  the  act  of  June  8, 1872,  which  required  the  tract  or  tracts  em- 
braced in  an  entry  of  additional  land  to  be  contiguous  to  the  original 
homestead. 

Hereafter,  therefore,  you  will  permit  entries  of  this  class,  by  duly 
qualified  applicants,  under  the  following  regulations,  upon  any  public 
lands  in  your  district  subject  to  Pre-emption  and  Homestead  entry : 

Where  persons  entitled  to  the  privilege  shall  apply  to  enter  additional 
land  by  virtue  of  the  2d  section  of  the  act  of  June  8, 1872,  or  the  amend- 
atory act  of  March  3,  1873,  you  will,  in  case  the  party  had  previously 
made  final  proof  upon  his  original  homestead  entry,  issue  to  the  appli- 
cant, upon  the  proper  proof  of  military  service,  a  final  certificate  of  the 
current  number  and  date,  referring  thereon  to  the  number  of  the  origi- 
nal entry  and  the  previous  final  certificate. 

In  case  the  party  has  not  made  proof  on  his  original  homestead  entry 
when  he  applies  for  additional  and,  you  will  allow  him  to  make  the 
additional  entry,  and  forward  the  application  and  other  papers,  giving 
them  the  current  number  of  homestead  entries,  referring  thereon  to  the 
original  entry ;  then,  when  the  party  makes  proof  on  the  original  entry, 
you  will  issue  one  final  certificate  embracing  the  tracts  in  both  entries, 
referring  thereon  to  the  additional  as  well  as  the  original  entry,  so  that 
one  patent  may  issue  for  the  lands  in  both  entries. 

WILLIS  DRUMMOND,  Commissioner. 


No.  335. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  November  3,  1873. 

Gentlemen  : — Referring  to  my  letter  of  the  26th  of  August  last, 
relative  to  applications  to  enter  additional  land  under  the  provisions 
of  the  Act  of  June  8,  1872,  as  amended  by  the  Act  of  March  3,  1873, 
I  have  to  direct —  ' 

First.  That  when  the  applicant's  first  entry  has  been  consummated, 
you  will  send  up,  as  in  ordinary  cases,  an  application,  affidavit,  and 
receipt,  (bearing  the  proper  number  of  your  homestead  series,)  together 
with  the  requisite  proof  of  the  party's  military  service,  charging  the 
same  fee  and  commissions  as  in  cases  of  original  entry.  At  the  same 
time,  on  payment  of  the  usual  final  commissions,  you  will  issue  final 
certificate  and  receipt,  covering  the  additional  tract  and  bearing  the 
proper  number  of  your  final  homestead  series,  as  also  a  reference  to  the 
original  entry  and  previous  final  certificate,  by  number,  and  also  by 
district,  where  the  party's  first  entry  shall  have  been  made  in  another 
district. 

Second.  In  case  the  party  has  not  made  proof  on  his  original  home- 
stead entry  when  he  applies  for  additional  land,  you  will  allow  him  to 
make  the  additional  entry  on  proper  proof  of  military  service  and  pay- 
ment of  the  usual  fee  and  commissions,  and  forward  the  application  and 
other  papers,  giving  them  the  current  number  of  homestead  entries, 
referring  thereon  to  the  original  entry ;  then,  when  the  party  makes 
proof  on  the  original  entry,  you  will  issue  one  final  certificate  and  receipt 
embracing  the  tracts  in  both  entries,  referring  thereon  to  the  additional 
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as  well  as  the  original  entry,  so  that  one  patent  may  issue  for  the  lands 
in  both  entries ;  yet  where  the  original  entry  and  the  additional  entry 
are  made  in  different  land  districts,  this  rule  must  be  departed  from,  so 
far  as  regards  the  issuing  of  one  final  certificate  and  receipt  for  both. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
Register  and  Reoeiyes. 


No.  336. 

CIRCULAR. 

0  Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  August  5,  1874. 
To  Registers  and  Receivers  of  U.  S.  Land  Offices. 

Gentlemen: — In  view  of  the  many  complaints  presented  to  this 
Office  of  the  hardships,  by  reason  of  distance,  insufficieM  means,  physi- 
cal disability,  &c.,  involved  in  the  regulation  which  requires  the  per- 
sonal attendance  of  applicants  for  additional  Homestead  entries  at  the 
Land-Office  of  the  District  in  which  the  desired  additional  land  may  be 
situated,  I  have  been  led  to  make  a  careful  examination  of  the  several 
Homestead  laws  in  respect  to  this  point. 

I  find  that  the  regulation  complained  of  is  not  a  necessary  incident  to 
the  statute,  but  is  such  a  discretionary  ruling  only  as  may  properly  be 
modified  whenever,  in  the  practical  administration  of  the  law,  it  is  fouQd 
to  work  great  general  hardship.  Under  the  law,  the  only  tests  of  an 
applicant's  right  to  take  additional  land  are,  first,  the  fact  of  his  military 
or  naval  service;  and,  second,  the  fact  of  his  original  entry  prior  to 
June  8,  1872,*  of  less  than  160  acres.  All  the  requirements  as  to  proof 
of  settlement  and  improvement  relate  exclusively  to  the  original  tract, 
the  additional  land  being  considered  as  practically  an  integral  part  of 
the  original  pntry,  and  may  be  included  in  one  and  the  same  patent  in 
cases  where  the  original  entry  is  not  already  perfected. 

I  have  therefore  to  direct  that  hereafter  a  party  who  is  entitled  to 
make  an  entry  of  additional  land  under  the  second  section  of  the  act  of 
June  8,  1872,  as  amended  by  the  act  of  March  3,  1873^  be  permitted  to 
make  the  required  affidavit  before  the  clerk  of  any  court  of  record  for 
the  county  in  which  he  resides,  or  before  the  Register  or  Receiver  of 
any  U.  S.  Land-Office,  and  to  transmit  the  same,  together  with  his 
formal  application  and  proof  of  military  or  naval  service,  and  the  fee  and 
commissions  prescribed  by  law,  by  mail,  or  through  an  attorney,  to  the 
Land-Office  of  the  District  in  which  the  land  applied  for  may  be  situated. 

The  proof  of  military  or  naval  service  to  be  transmitted  may  consist 
either  of  the  original  certificate  of  discharge,  or  a  copy  thereof  duly  cer- 
tified under  the  hand  and  seal  of  the  clerk  before  whom  the  affidavit  is 
made,  or  under  the  hand  of  the  Register  or  Receiver  of  any  U.  S.  Land- 
Office  ;  and  in  all  cases  of  this  kind  the  application  and  affidavit  must 
contain  a  reference  to  the  original  entry  by  its  number  and  district,  and 
to  the  land  embraced  therein  by  a  subdivisional  description  thereof, 
with  numbers  of  section,  township,  and  range. 

S.  S.  BURDETT,  Commissioner. 

Approved:  W.  H.  Smith,  Acting  Secretary  of  the  Interior. 

*  Prior  to  Jane  82, 1874,  date  of  passage  of  Revised  Statutes.   See  Section  2306. 
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No.  337.  . 

WHITE  V.  LAFFERRY. 

A  receiver  of  a  land-office  is  entitled  to  make  final  proof  on  a  homestead 

entry  made  bv  him  prior  to  his  appointment. 
A  receiver  of  a  land-office  who  has  made  final  proof  upon  a  homestead  entry 

made  by  him  prior  to  bis  appointment  as  receiver  may  make  an  additionsd 

entry  under  the  provisions  of  the  act  of  June  8, 1872. 
A  contest  for  abandonment  of  an  additional  entry  made  under  the  act  of 

June  8, 1872,  will  not  be  entertained. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Oct.  5,  1874. 

Register  and  Receiver,  Dardanelle,  Arl^nsas. 

Gentlemen: — I  am  in  receipt  of  yours  of  May  19,  18T4,  enclosing 
papers  in  the  contested  case  of  Silas  White  v.  James  R.  Lafferry  for 
abandonment  of  homestead  entry  No,  8,689  upon  the  W.  ^  of  S.  W.  i, 
sec.  23,  T.  7  N.,  R.  21  W. 

It  appears  that  at  the  time  of  making  entry  Mr.  Laflferry  was  re- 
ceiver of  the  land-office  at  Dardanelle,  but  said  entry  was  made  as  an 
additional  entry  under  act  of  June  8,  18T2,  to  homestead  entry  No. 
1,128,  made  June  11,  1868,  prior  to  his  appointment  as  receiver. 

Mr.  Lafferry  has  made  final  proof  on  his  entry  No.  1,128,  per  certifi- 
cate No.  87,  and  under  the  rulings  of  this  office  was  entitled  to  make  an 
additional  entry  under  the  act  of  June  8,  1872,  while  acting  as  receiver 
of  the  land-office  as  aforesaid. 

A  contest  for  the  abandonment  of  his  additional  entry  under  act  of 
June  8,  1872,  cannot  be  entertained,  as  under  the  law  he  is  not  required 
to  make  settlement  and  cultivation  thereon.  You  will,  therefore,  notify 
the  parties  that  the  above  contest  is  dismissed. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  33& 

CHARLES  RADAMACKER. 

A  soldier  or  sailor  who  homesteaded  80  acres  and  entered  40  acres  additional 
under  the  act  of  June  8, 1872,  will  be  allowed  to  enter  enough  more  under 
the  act  of  March  3, 1873,  to  make  ui)  160  acres,  if  he  served  ninety  days  or 
more  during  the  rebellion,  &c. 

Pbpartment  op  the  Interior, 

Washington,  D.  C,  August  25,  1874. 
Sir: — I  have  examined  the  application  of  Charles  Radamacker  to 
enter  as  an  additional  homestead  the  N.  E.  ^  S.  E.  ^  section  24,  90,  46, 
Sioux  City,  Iowa,  on  appeal  from  your  decision  of  Dec.  29,  1873,  re- 
jecting his  said  application. 

It  appears  from  the  record  that  Radamacker,  who  was  a  soldier,  and 
entitled  to  the  benefits  of  the  2d  section  of  the  act  of  June  8,  1872,  (17 
Stat.,  333f)  August  15,  1872,  made  an  additional  entry  of  a  contiguous 
tract  of  40  acres,  making  his  entire  claim  then  consist  of  120  acres. 
The  2d  section  of  the  act  of  June  8,  1872,  was  amended  by  the  act  of 
March  3,  1873,  (17  Stat.,  605,;  by  such  a  change  in  the  language  as  in 
effect  to  remove  a  previous  restriction  of  the  right  of  entry  to  contiguous 
land.    The  question  presented  is  whether,  under  these  circumstances, 
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the  claimant  is  now  entitled  to  enter  an  additional  quantity  of  40  acres, 
not  contiguous,  under  the  act  as  amended. 

I  think  he  is  entitled.  He  is  clearly  within  the  spirit,  and  I  am  satis- 
fied also  within  the  letter,  of  the  act.  The  2d  section  as  amended  reads 
as  follows,  viz :  "  That  any  person  entitled  under  the  provisions  of  the 
foregoing  sections  to  enter  a  homestead,  who  may  have  heretofore  en- 
tered under  the  homestead  laws  a  quantity  of  land  less  than  160  acres, 
shall  be  permitted  to  enter  so  much  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  160  acres." 

Under  this  2d  section,  any  person  entitled  under  the  preceding  section 
of  the  act,  and  who  had  therefore  entered  under  the  homestead  laws,  a 
less  quantity  than  160  acres,  is  entitled  to  an  additional  entry  to  make 
up  the  deficiency.  The  only  requirements  of  the  preceding  section  are 
that  the  claimant  shall  have  served  in  the  army  of  the  United  States  for 
90  days  or  more  during  the  recent  rebellion,  been  honorably  discharged, 
and  remained  loyal  to  the  government.  It  is  admitted  that  the  claimant 
herein  did  serve  in  the  army  of  the  United  States  during  the  recent  re- 
cent rebellion  for  a  period  exceeding  90  days;  that  he  was  honorably 
discharged ;  that  he  has  remained  loyal  to  the  Government,  and  that  he 
had,  previously  to  said  act  of  1873,  entered  under  the  homestead  laws  a 
less  quantity  of  land  than  160  acres,  to  wit,  120  acres. 

In  my  opinion  he  is  entitled  to  an  additional  entry.  He  is  within  the 
letter  and  spirit  of  the  act,  and  to  hold  otherwise  would  be  to  inflict  a 
penalty  upon  a  deserving  claimant  for  promptly  taking  advantage  of 
the  prior  statute. 

I  therefore  reverse  your  decision  and  return  herewith  the  papers 
transmitted  with  your  letter  of  April  25,  1874. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary. 

To  the  Commiasioner  of  the  General  Land-Office, 


No.  339. ' 

JOHN  N.  LANGFORD. 

A  homestead  declaratory  statement  can  only  be  filed  in  case  of  an  original 
homestead  entry,  and  not  for  an  additional  tract. 

Department  of  the  Interior, 

Washington,  D.  C,  Sept.  23,  1874. 

Sir  : — I  have  considered  the  appeal  of  John  N.  Langford  from  your 
decision  of  February  21,  1874,  cancelling  his  additional  soldier's 
homestead  entry,  made  November  8,  1873,  under  acts  of  June  8,  1872, 
and  March  3,  1873,  of  the  N.  ^  of  S.  W.  i,  section  2,  T.  UN.,  63,  Lin- 
coln district,  Nebraska. 

It  appears  that  on  June  21,  1869,  Langford  made  an  original  home- 
stead entry  of  the  N.  ^  of  N.  E.  ^,  section  14,  same  township  and 
range,  and  on  May  13,  1873,  filed  H.  D.  S.  for  the  additional  tract  de- 
scribed. 

May  21, 1873,  the  additional  tract  was  included  in  a  homestead  entry 
by  one  Flanagan.  You  held  that  homestead  declaratory  statement  can 
only  be  filed  in  case  of  an  original  entry,  and  not  for  an  additional 
tract;  that  Langford's  filing  being  unauthorized  did  not  protect  the 
land  it  covered  against  the  subsequent  formal  entry  of  Flanagan. 
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This  is  a  good  rule  in  practice,  and  I  think  authorized  by  the  law. 
I  affirm  your  decision,  and  return  the  papers  in  this  case  transmitted 
with  your  letter  of  June  11  last. 

Very  respectfully, 

C.  DELANO,  Secretary, 
To  the  Commisifioner  of  the  Oeneral  Land-Office. 


No.  340. 

ERI  P.  SWEET. 

A  soldier  is  entitled  to  160  acres  of  land  under  the  homestead  law  of  June  8, 
1872,  provided  his  original  entry  of  less  than  160  acres  was  made  prior  to 
the  passage  of  said  act,  as  an  adjoining  farm  or  as  a  homtstead  entry. 

Department  of  the  Intebiob, 

Washington,  D.  C,  February  27,  18T5. 

Sib  : — I  have  examined  the  appeal  of  Eri  P.  Sweet  from  your  decis- 
ion of  December  10,  1874,  refusing  to  allow  him  to  make  an  entry  of  the 
S;  E.  i  of  N.  W.  i,  and  N.  W.  i  of  S.  E.  i,  of  sec.  13,  Tp.  23,  R.  12 
W.,  La  Crosse,  Wisconsin,  under  the  act  of  June  8,  1872. 

Sweet  was  a  soldier  in  the  war  of  the  rebellion,  and  is  personally 
qualified  to  make  an  additional  homestead  entry  under  the  second  sec- 
tion of  said  act,  unless  his  former  entry  was  such  as  to  deprive  him  of 
that  privilege.  In  1866,  being  the  owner  of  80  acres  in  said  section  13, 
he  made  an  entry  under  the  homestead  law  of  80  acres  in  the  same 
section,  as  a  contiguous  homestead.  In  October,  1872,  he  applied  to 
enter  the  lands  in  controversy,  which  were  adjoining  those  included  in 
his  original  homestead  entry. 

You  held  that  he  was  not  entitled  under  the  act  of  1872  to  make  the 
entry.  In  this,  I  think,  you  erred  The  second  section  of  that  act 
provides  ''  that  any  person  entitled  under  the  provisions  of  the  foregoing 
section  to  enter  a  homestead,  who  may  have  heretofore  entered  under 
the  homestead  laws,  a  quantity  of  land  less  than  one  hundred  and  sixty 
acres,  shall  be  permitted  to  enter,  under  the  provisions  of  this  act,  so 
much  land  contiguous  to  the  tract  embraced  in  the  first  entry  as,  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundred 
and  sixty  acres." 

Sweet  was  entitled  under  section  1 ;  he  had  entered  80  acres  only 
under  the  homestead  laws.  His  original  80  he  did  not  acquire  under 
the  homestead  laws.  He  was,  therefore,  clearly  entitled  to  enter 
another  contiguous  80  acres. 

I  reverse  your  decision,  and  herewith  return  the  papers  transmitted 
with  your  letter  of  the  19th  inst 

Very  respectfully, 

C.  DELANO,  Secretary, 
To  the  Commissioner  of  the  Oeneral  Land-Office. 

[See  foot  note  to  No.  336.] 
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III.  INDIAN  HOMESTEADS. 
No.  341. 

Department  of  the  Interior, 

Washington,  D.  C,  February  11, 1810. 

Sir  : — I  have  considered  your  letter  of  the  4th  ultimo  in  relation  to 
the  right  of  certain  Indians  of  Wisconsin  to  enter  public  lands  under 
the  homestead  law.  After  carefully  considering  the  question  involved, 
I  conclude  that,  in  the  absence  of  more  explicit  legislation  on  the  sub- 
ject, an  Indian,  if  otherwise  qualified,  is  entitled  to  the  benefits  of  the 
homestead  law  if  he  has  voluntarily  dissolved  all  connection  with  his 
tribe,  so  that  by  reasos  thereof  he  can  no  longer  lawfully  share  in  the 
annuities,  exemptions,  or  privileges  secured  to  it  by  acts  of  Congress  or 
treaty  stipulations.  He  is  not,  however,  so  entitled  if  he  is  in  full  rela- 
tion with  the  tribe  and  enjoys  such  privileges,  exemptions,  or  annuities. 
He  certainly  cannot  be  a  citizen  of  the  United  States  and  at  the  same 
time  a  member  of  a  tribe,  or  of,  in  the  language  of  Chief  Justice  Mar- 
shall, "  a  domestic  dependent  nation,"  with  whom  we  have  recognized 
treaty  stipulations. 

He  can  only  exercise  the  rights  and  assume  the  obligations  of  a  citi- 
zen when  his  tribal  relations  have  been  permanently  and  wholly  dis- 
solved. 

You  will  prepare  and  submit  for  my  consideration  rules  and  regula- 
tions for  the  government  of  the  local  officers  in  the  premises. 
Very  respectfully,  your  obedient  servant, 

J.  D.  COX,  Secretary. 

The  Commissioner  of  the  General  Land-Office. 


No.  342. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 

April  1, 1870. 
Gentlemen  : — The  honorable  Secretary  of  the  Interior,  under  date 
of  February  11,  1870,  has  rendered  a  decision  which,  on  the  one  hand, 
recognizes  the  right  to  the  benefits  of  the  homestead  laws  of  otherwise 
qualified  Indians  who  have  voluntarily  dissolved  all  connection  with 
their  tribes  (so  that  by  reason  thereof  they  can  no  longer  share  in  the 
annuities,  exemptions,  or  privileges  secured  to  them  by  acts  of  Congress 
or  treaty  stipulations)  ;  while,  on  the  other  hand,  this  privilege  is  denied 
to  those  in  full  relations  with  their  tribes,  and  enjoying  all  the  benefits 
accruing  therefrom. 

With  the  view,  therefore,  of  giving  this  decision  effect,  you  will, 
should  an  Indian  apply  to  enter  lands  under  the  provisions  of  the  home- 
stead law,  require  him,  in  addition  to  the  regular  homestead  affidavit, 
to  swear  and  subscribe  to  the  inclosed  form  "A"  of  affidavit,  supporting 
the  same  by  the  form  "  B  "  of  testimony,  and  report  the  cases  with 
these  additional  papers  in  your  monthly  homestead  returns  in  their  reg- 
ular order. 
Be  pleased  to  acknowledge  the  receipt  of  this  circular  letter. 

Very  respectfullv, 

JOS.  S.  WILSON,  Commissioner. 

Register  and  Keoeiver,  U,  S.  Land  Office  at . 
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(A.) 
I, .,  formerly  of  the- 


tribe  of  Indians,  do  solemnly  swear  that  I  have  voluntarily  dissolved 
all  connection  with  that  tribe,  and  that  it  is  bona  fide  my  intention  to 
forego  all  claim  to  or  share  in  any  of  its  annuities  or  benefits,  and  in  good 
faith  to  perform  the  duties  of  a  citizen  of  the  United  States. 


(B.) 

(I  or  we.)       ^Name  or  names.)  do  solemnly  swear  that,  to  the 

best  of knowledge  and  belief, (Name  of  Indian.) 

formerly  of  the  i"^^^^  of  tribe.)  tribe  of  Indians,  has  dissolved  all 
connection  with  said  tribe,  and  does  not  claim  or  share  any  of  the  an- 
nuities or  benefits  inuring  to  said  tribe  of  Indians  by  treaty  or  other- 
wise, but  is  performing  all  such  duties  as  pertain  to  a  citizen  of  the 
United  States. 


(Witness.) 


(Signatures.) 


Sworn  and  subscribed  to  before  me  this- day  of 

,  18     . 


(Register  and  Beceiver). 


CIRCULAR. 

No.  343. 

Dbpastment  of  the  Interior, 

General  Land  Office, 
Washington,  March  26,  18T5. 

Gentlemen: — Under  the  Act  of  Congress  approved  March  3,  18T5, 
^'  making  appropriations  to  supply  deficiencies  in  the  appropriations  for 
fiscal  years  ending  June  30,  18T5,  and  prior  years,  and  for  other  pur- 
poses," it  is  provided,  in  the  16th  section.     [Part  II.  No.  136.] 

In  allowing  proof  of  abandonment  and  entry  to  be  made  by  Indians 
under  the  act  first  above  mentioned,  you  will  be  governed  by  the  fol- 
lowing, viz :  The  Indian  must  make  afildavit  setting  forth  the  fact  of 
his  Indian  character  ;  that  he  was  born  in  the  United  States ;  that  he 
is  the  head  of  a  family,  or  has  arrived  at  the  age  of  twenty-one  years ; 
that  he  has  abandoned  his  tribal  relations  and  adopted  the  habits  and 
pursuits  of  civilized  life,  and  this  must  be  corroborated  by  the  affidavits 
of  two  or  more  disinterested  witnesses.  This  done,  you  will  permit 
him  to  enter  the  tract  desired  according  to  existing  regulations,  so  far 
as  applicable,  under  the  Homestead  Law,  note  the  entry  on  your  rec- 
ords, and  make  return  thereof  to  this  Office,  with  which  you  will  send 
the  affidavits  submitted.    You  will  observe  in  the  law,  as  above  quoted, 
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that  the  provisions  of  the  8th  section  of  the  act  of  May  20th,  1862, 
which  admits  of  the  commutation  of  homestead  entries  to  cash,  shall 
not  be  held  to  apply  to  entries  under  this  act,  and  hence  that  such  com- 
mutation is  not  adiQissible  thereunder. 

The  16th  section  of  the  act  of  March  3d,  18T5,  above  referred  to,  con- 
firms on  certain  conditions  Indian  homestead  entries  heretofore  allowed. 
It  calls  for  no  action  on  your  part,  but  is  here  quoted  for  your  infor- 
mation, viz : 

**  Sec.  16.  That  in  all  cases  in  which  Indians  have  heretofore  entered 
public  lands  under  the  Homestead  Law,  and  have  proceeded  in  accord- 
ance with  the  regulations  prescribed  by  the  Commissioner  of  the  Gene- 
ral Land  Office,  or  in  which  they  may  hereafter  be  allowed  to  so  enter 
under  said  regulations  prior  to  the  promulgation  of  regulations  to  be 
established  by  the  Secretary  of  the  Interior  under  the  fifteenth  section 
of  this  act,  and  in  which  the  conditions  prescribed  by  law  have  been  or 
may  be  complied  with,  the  entries  so  allowed  are  hereby  confirmed,  and 
patents  shall  be  issued  thereon ;  subject,  however,  to  the  restrictions 
and  limitations  contained  in  the  fifteenth  section  of  this  act  in  regard  to 
alienation  and  incumbrance." 

Acknowledge  the  receipt  of  this  circular. 

Very  respectfully,  your  obedient  servant, 

8.  S.  BURDETT,  Commissioner, 

Kegisteb  and  Keoeiveb. 

Approved:  C.  DELANO,  Secretary, 
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TITLE  III-PRE-EMPTIONS. 


I.    IN    GENERAL  * 


{A)    QUALIFICATIONS.  ' 


No.  345. 

SARAH  E.  R.  HAZELRIGG. 

Held — That  a  married  woman  who  has  minor  children,  and  has  been  aban- 
doned without  cause  by  her  husband,  and  left  to  support  and  maintain 
herself  and  children,  is  the  head  of  a  family  within  tne  meaning  of  the 
pre-emption  law,  and  as  such  is  entitled  to  pre-empt  in  her  own  name. 

Dbpabtment  of  Justice, 
OrpiOB  OP  Assistant  Attorney  General, 

Washington,  D.  C,  October  13,  1871. 

Sir: — I  have  considered  the  case  of  Sarah  E.  K.  Hazelrigg,  applica- 
tion to  pre-empt  the  N.  B.  {  Section  8,  T.  19,  R.  16,  Topeka,  Kansas. 

The  local  officers  recommended  that  she  be  allowed  to  enter  the  land. 

The  Commissioner  held  that  she  was  a  feme  covert,  not  the  head  of 
a  family  and  not  entitled  to  enter. 

She  has  appealed  to  the  Secretary.  Her  husband  is  a  confirmed 
drunkard,  who  has  abandoned  her  and  her  two  children,  and  has  con- 
tributed nothing  to  their  support  for  more  than  two  years.  His  where- 
abouts are  unknown.  Mrs.  Hazelrigg  went  upon  the  land  April  15, 
1869.  She  has  resided  with  her  children  on  the  land,  cultivated  and 
improved  it  continuously  since  that  time.  She  has  a  comfortable  house, 
five  acres  fenced,  and  two  acres  cultivated,  and  has  fruit  and  shade 
trees  set  out  and  growing. 

She  has  complied  in  good  faith  with  the  requirements  of  the  law,  and 
by  her  own  exertion  supports  herself  and  children  without  any  assist- 
ance from  her  husband. 

I  am  of  opinion  that  a  wife  who  has  minor  children,  and  has  been 
abandoned  without  cause,  by  her  husband,  such  husband  being  a  con- 
firmed drunkard  and  having  gone  to  parts  unknown,  and  who  is  and 
has  been  for  more  than  two  years  compelled  to  support  and  maintain 
herself  and  infant  children  without  any  aid  from  her  husband  is  the 
"  head  of  a  family,"  within  the  meaning  of*the  pre-emption  law,  and  as 
such  is  entitled  to  the  benefits  of  that  law. 

I  recommend  that  the  decision  of  the  Commissioner  be  reversed,  and 
that  of  the  local  officers  affirmed. 

Very  respectfully, 

,W.  H.  SMITH,  Asst.  Aity.  General 
Hon.  C.  Delano,  Secretary  of  Interior, 

Concurred  in  by  the  Secretary,  Oct.  13,  1871. 

*  For  general  instructions  under  the  pre-emption  laws,  see  No.  265. 
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No.  346. 

ELLEN  ALLANSON. 

If  a  single  woman  marry  after  filing  her  declaratory  statement,  she  abandons 

her  right  as  a  pre-emptor  under  the  act  of  1841. 

DSPABTMENT  OF  THX  InTEBIOR, 

General  Land  Office, 
Washington,  D.  C,  June  6,  1872. 
Register  and  Receiver,  Alexandria,  Minn.: 

Gentlemen: — I  am  in  receipt  of  yoor  letter  of  the  24th  ultimo,  en- 
closing the  application  of  Mrs.  Ellen  AUanson  to  amend  her  D.  S.  3515 
to  embrace  lots  2,  3,  and  4,  sec.  29;  lot  1,  sec.  32,  and  lot  l,sec.  33,  T. 
125,  R.  49,  and  stating  that  since  the  filing  of  said  D.  S.  in  Jane,  1868 ; 
said  applicant  has  been  married,  her  name  at  that  time  being  Miss  Ellen 
Brown, 

In  reply,  I  have  to  state  that  if  a  single  woman  marries  after  filing 
her  D.  S.  she  abandons  her  right  as  a  pre-emptor  under  the  act  of  1841. 
The  filing  of  this  claimant  after  her  marriage  with  Mr.  AUanson  be- 
came null  and  void,  and  therefore  her  application  to  amend  the  same  to 
cover  the  tracts  described  is  hereby  rejected. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
Afiirmed  by  Secretary  of  the  Interior,  September  18,  1872. 
See  No.  279,  280. 


No.  347. 

WALKER'S  HEIRS  v.  CALIFORNIA. 

Held — That  the  evidence  must  show  that  the  pre-emption  claimant  was  a 
citizen  of  the  United  States,  or  had  declared  nis  intention  to  become  such. 

That  his  declarations  of  being  such  a  person  were  not  competent  evidence, 
although  his  admissions  that  he  was  not  a  citizen  were  competent. 

Department  of  Justice, 
Office  of  Assistant  Attronet  General, 
Washington,  D.  C,  April  24,  1872. 

Sir: —  I  have  carefully  considered  the  case  of  the  heirs  of  William 
Walker,  by  his  administrator,  v.  the  State  of  California,  involving  title 
to  the  N.  i,  S.  W.  i,  and  W.  i,  8.  B.  i.  Section  18,  T.  4,  S.  R.  5  W. 
M.  D.  M.,  California,  on  appeal  from  the  decision  of  the  General  Land 
Commissioner  of  September  14th,  1871,  adverse  to  the  State. 

The  land  in  controversy  was  withdrawn  for  railroad  purposes  Janu- 
ary 30th,  1865,  and  restored  as  minimum  land,  October  19th,  1868. 
Township  plat  was  filed  February  7th,  1865.  The  State,  through  its 
authorized  agent,  selected  the  tract  the  same  day,  and  renewed  its 
application,  October  19,  1868.  Walker,  February  10th,  1865,  filed 
declaratory  statement,  alleging  settlement  December  26,  1861. 

Without  considering  at  length  the  various  questions  raised  as  to  the 
validity  of  Walker's  claim,  it  is  only  necessary  to  refer  to  the  fact  that 
the  record  does  not  show  him  to  have  been  a  native  or  a  naturalized 
citizen  of  the  United  States,  or  that  he  had  declared  his  intention  of 
becoming  one.  A  person  claiming  the  privileges  conferred  by  the  pre- 
emption law  must  show  affirmatively  that  he  is  within  its  provisions. 
In  the  absence  of  proof,  he  cannot  be  presumed  to  possess  the  qualifica- 
tions prescribed  by  the  act,  any  more  than  he  canvbe  presumed  to  have 
complied  with  the  requirements  relative  to  settlement  and  cultivation. 
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Each  and  every  fact  required  to  be  shown  in  order  to  create  a  perfect 
right  under  the  act  must  be  affirmatively  established. 

So  far  as  I  have  been  able  to  discover  by  a  careful  examination  of  the 
voluminous  testimony  taken  at  the  hearing  there  is  but  little  compe- 
tent evidence  of  Walker's  citizenship.  A  certified  copy  of  the  record  of 
his  registration  as  a  voter  in  Sanmateo  county,  Cal.,  proof  of  his  having 
twice  voted  on  such  registration  and  the  testimony  of  one  witness  who 
swore  that  he  knew  the  claimant  when  both  were  children  at  Charles- 
ton, S.  O.y  is  in  substance  all  the  competent  testimony  bearing  on  this 
point.  A  number  of  witnesses  testify  to  declarations  of  the  claimant 
made  during  his  life-time  to  the  effect  that  he  was  bom  at  Charleston, 
S.  C,  and  was  a  citizen  of  the  United  States,  but  such  declarations  are 
not,  according  to  the  well-established  rules  of  evidence,  competent  testi- 
mony in  favor  of  the  claimant  and  they  can  not.  be  considered. 

On  the  other  hand  it  is  an  admitted  fact  that  he  was  of  Irish  descent 
and  several  witnesses  swore  to  declarations  of  the  claimant  during  his 
life-time  to  the  effect  that  he  was  bom  in  Ireland ;  two  swear  that  he 
declared  he  was  born  at  Belfast  in  the  north  of  that  country,  and  one 
reports  a  connected  history,  according  to  his  declarations,  of  the  prin- 
cipal events  of  his  early  life.  These  declarations  against  his  interest 
are  all  competent  evidence  (Greenleaf  on  Evd.,  &  s.  113, 171,)  and  must 
be  considered  in  rebuttal  of  the  evidence  referred  to  above. 

I  am  of  opinion  that  his  citizenship  is  not  affirmatively  established, 
that  he  is  not,  in  this  particular,  shown  to  be  within  the  provisions  of 
the  pre-emption  law,  and  that  his  claim  should  therefore  be  rejected. 

The  only  adverse  claim  thus  being  disposed  of,  I  see  no  reason  why 
the  State  should  not  be  awarded  the  tract  in  controversy,  any  defect  in 
the  initiation  of  her  title  by  location  in  the  first  instance,  still  uncured 
by  the  act  of  1866,  being  remedied  by  the  second  location,  October  19, 
1868,  after  the  withdrawal  had  become  inoperative  by  the  restoration 
of  the  land  to  market. 

I  therefore  recommend  that  the  decision  of  the  Commissioner  be  re- 
versed and  that  the  land  be  awarded  to  the  State. 

Very  respectfully, 

W.  H.  SMITH,  A88t.  AUy.  General 
Hon.  C.  Dslano,  Secretary  of  Interior, 

Concurred  in  by  Acting  Secretary  Cowen,  April  25,  1871. 


No.  348. 

MANNING  V.  NUSEBAUM. 

Held— That  a  person  who  owned  320  acres  of  land  in  the  Territory  of 
Colorado  at  time  of  filing  D.  S.,  but  did  not  own  the  same  at  the  time  he 
offered  his  final  proof,  is  not  such  a  person  as  can  acquire  a  pre-emption 
right. 

Department  of  the  Intebiob, 

Washington,  D.  C,  24th  April,  1873. 

Sib  : — I  have  considered  the  case  of  Sidney  Manning  v.  Philip  Nuse* 
baum  involving  the  right  to  the  S.  W.  i  of  N.  B.  J  Section  4,  T.,  20, 
S.  R.  64,  W.,  Pueb)p  District,  Colorado  Territory. 

Nusebaum,  January  16,  1871,  made  cash  entry  of  the  tract. 
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Manning  fil  ed  D.  S.  on  the  land  January  25th,  1871|  alleging  settle 
ment  August  6th,  1870.     At  the  time  of  filing  he  was  half  owner  of 
over  eight  hundred  acres  of  land  in  that  Territory,  but  disposed  of  the 
same  before  ofifering  his  proof  and  payment. 

It  is  admitted  that  he  could  not  take  the  necessary  affidavit  to  com- 
plete his  claim  until  he  had  dispossessed  himself  of  this  land,  but  it  is 
argued  that  the  ownership  of  it  at  the  time  of  filing  did  not  disqualify 
him  from  initiating  his  claim  by  filing. 

"  The  right  of  pre  emption"  is  well  defined  by  counsel  to  be  "  a  pre- 
ference right  to  purchase  a  particular  tract  of  land,"  and  this  right  is 
acquired  by  a  qualified  person  duly  filing  in  the  proper  land  office  for 
the  land  sought. 

The  10th  section  of  the  preemption  act  provides  that  **  no  person  who 
is  the  proprietor  of  three  hundred  and  twenty  acres  of  land  in  any  State 
or  Territory  of  the  United  States  *  *  *  *  shall  acquire  ^ny 
right  of  pre-emption  under  this  act,"  thus  distinctly  requiring  this 
qualification  as  a  condition  precedent  to  acquiring  any  rights,  or  initiat- 
ing any  claim  thereunder. 

I  affirm  your  decision  rejecting  Maiuiing's  filing,  and  consequently 
his  claim,  as  invalid,  and  return  the  papers  in  the  case  transmitted  with 
your  letter  of  February  27th. 

Very  respectfully,  your  obedient  servant, 

C.  Delano,  Secretary, 

Hon.  Willis  Deummond,  Commissioner  General  Land-Office. 


^*  ■  {B)    SETTLEMKNT  AND    FILING. 

CIRCULAR. 

PUBLIC  NOTICE  TO  SETTLERS  ON  LANDS  NOT   RESERVED    FOR 

RAILROAD  PURPOSES. 

Department  of  the  Intebior, 
General  Land  Opfiob,  February  10,  1810. 

Whereas  the  first  section  of  the  Act  of  Congress,  approved  2d  June, 
1862.  provides  "  That  all  the  lands  belonging  to  the  United  States,  to 
which  the  Indian  title  has  been,  or  shall  be,  extinguished,  shall  be  sub- 
ject to  the  operation  of  the  pre-emption  Act  of  the  fourth  of  September, 
eighteen  hundred  and  forty-one,  and  under  the  conditions,  restrictions, 
and  stipulations  therein  mentioned :  Provided,  however,  That  when 
unsurveyed  lands  are  claimed  by  pre-emption,  notice  of  the  specific 
tracts  claimed  shall  be  filed  within  six  months  after  the  survey  has 
been  made  in  the  field ;  and,  on  failure  to  file  such  notice,  or  to  pay  for 
the  tract  claimed  within  twelve  months  from  the  filing  of  such  notice, 
the  parties  claiming  such  lands  shall  forfeit  all  right  thereto ;  provided 
said  notices  may  be  filed  with  the  Surveyor  General,  and  to  be  noted 
by  him  on  the  township  plats,  until  other  arrangements  have  been  made 
by  law  for  that  purpose." 

Therefore,  in  accordance  with  the  instructions  of  the  Secretary  of 
the  Interior,  it  is  ordered  that,  from  and  after  the  publication  of  this 
notice  for  thirty  days  by  the  Register  and  Receiver,  all  settlers  on 
unsurveyed  lands  will  be  required,  within  six  months  after  the  survey 
in  the  field  (or,  if  surveyed  before  said  publication,  within  six  months 
19 
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after  publication),  to  file  their  declaratory  statements  with  the  Register 
of  the  proper  local  Land-Office,  and  make  proof  and  payment  within 
twelve  months  from  the  filing  of  such  notice.  If  a  Land-Office  has  not 
been  opened,  or  if  the  plat  has  not  been  returned  to  the  local  office,  the 
settler  will  be  required  to  file  his  notice  with  the  Surveyor  General 
within  six  months  after  the  survey  in  the  field,  and,  upon  the  Land- 
Office  being  opened,  and  the  plat  filed  therein,  to  make  his  proof  and 
payment  at  such  office  within  twelve  months  thereafter. 

2d.  That  where  settlers  on  unsurveyed  lands  have  already  filed  their 
declaratory  statements  with  the  Register  of  the  proper  Land-Office, 
they  will  be  required  to  make* proof  and  payment  within  twelve  months 
from  and  after  the  publication  of  this  notice,  and  a  failure  to  file  and 
make  proof  and  payment  as  specified  herein  will  forfeit  the  claim. 

3d.  These  rules  will  become  operative,  and  be  enforced  in  the  several 
land  districts  from  and  after  their  publication  for  thirty  days  by  the 
Register  and  Receiver,  a  copy  of  the  published  notice  will  be  forwarded 
for  the  information  of  this  office. 

Acknowledge  date  of  receipt  hereof. 

Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner, 
To  Registers  and  Receivers  U.  8,  Land  Offices,  and  Surveyors 

General  of  the  United  States, 


CIRCULAR. 

* 

No.  350.  Department  of  the  Interior, 

General  Land  Office,  March  22, 1870. 

Whereas,  By  Act  of  Congress  approved  27th  March,  1854,  entitled, 
"An  Act  for  the  relief  of  settlers  on  lands  reserved  for  railroad  pur- 
poses," "  every  settler  on  lands  which  have  been,  or  may  be,  with- 
drawn from  market  in  consequence  of  proposed  railroads,  and  who 
had  settled  thereon  prior  to  such  withdrawal,  shall  be  entitled  to  pre- 
emption at  the  ordinary  minimum  to  the  lands  settled  on  and  culti- 
vated by  ihem :  Provided,  They  shall  prove  up  their  rights  according 
to  such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  the  Interior." 

And  whereas  the  first  section  of  the  Act  approved  June  2,  1862  (12th 
Stat,  413),  provides,  '^  That  all  the  lands  belonging  to  the  United 
States  to  which  the  Indian  title  has  been  or  shall  be  extinguished  shall 
be  subject  to  the  operations  of  the  pre-emption  act  of  the  fourth  of, 
September,  eighteen  hundred  and  forty-one,  and  under  the  conditions, 
restrictions,  and  stipulations  therein  mentioned :  Provided^  however , 
That  when  unsurveyed  lands  are  claimed  by  pre-emption,  notice  of 
the  specific  tracts  claimed  shall  be  filed  within  six  months  after  the 
survey  has  been  made  in  the  field ;  and  on  failure  to  file  such  notice, 
or  to  pay  for  the  tract  claimed  within  twelve  months  from  the  filing 
of  such  notice,  the  parties  claiming  such  lands  shall  forfeit  all  right 
thereto,  provided  said  notices  may  be  filed  witli  the  Surveyor  General, 
and  to  be  noted  by  him  on  the  township  plats,  until  other  arrange- 
ments have  been  made  by  law  for  that  purpose." 
Therefore,  in  accordance  with  instructions  from  the  Secretary  of  the 
Interior,  it  is  ordered  that  all  settlers  on  lands  surveyed  at  date  of  set- 
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tlementf  and  within  the  lateral  limits  of  withdrawals  for  railroad  pur- 
poses, where  settlement  was  made  prior  to  date  of  withdrawal,  shall 
be  required  to  file  their  declaratory  statements  within  three  months 
from  thefirst  day  of  Jane,  1870,  and  thereafter  make  proof  and  payment 
as  required  by  law.  And  in  all  cases  hereafter,  settlers  claiming  pre- 
emption rights  upon  surveyed  lands  under  the  act  of  March  21,  1854, 
aforesaid,  shall  be  required  to  file  their  declaratory  statements,  and  make 
proofand  payment  in  like  manner  as  other  pre- emptors,  in  conformity 
with  the  requirements  of  the  pre-emption  laws  of  1841  and  1843. 

2d.  That  settlers  upon  unsurveyed  lands,  including  those  within  the 
lateral  limits  of  withdrawals  for  railroad  purposes  settled  upon  prior  to 
withdrawal,  will  be  required  within  six  months  after  survey  in  the  f  eld 
(or,  if  surveyed  before  the  publication  of  this  circular,  within  six  mouths 
from  the  first  day  of  June,  1870,  aforesaid)  to  file  their  declaratory 
statements  with  the  Register  of  the  proper  land  office,  or  with  the 
Surveyor  (General,  where  the  plat  of  survey  has  not  been  filed  with  such 
Register,  and  thereafter  to  make  proof  and  payment  for  the  tract  within 
twelve  months  from  the  date  of  filing,  as  required  by  the  act  of  June  2, 
1862,  aforesaid.  And  where  settlers  on  lands  unsurveyed  at-  date  of 
settlement  have  already  filed  their  declaratory  statements  with  the  regis- 
ter of  the  proper  land  office,  they  will  be  required  to  make  proof  and  pay- 
ment within  twelve  months  from  the  first  day  of  June  next,  as  aforesaid. 

Settlers  failing  to  comply  with  the  requirements  of  this  circular  will 
be  held  to  have  forfeited  their  claims  as  pre-emptors  under  the  law. 

JOS.  S.  WILSON,  Commissioner, 

To  Registers  and  Reoeiyibs  U,  8.  Land  Offices^  and  Surveyor  Oen- 
eral  of  the  United  States. 


No.  361. 

PUBLIC  NOTICE  No.  742. 

Department  of  the  Interior, 
General  Land  Offios, 

July  30,  1870. 

The  following  is  an  act  approved  July  14,  1870,  to  extend  the  pro- 
visions of  the  pre-emption  laws  to  the  Territory  of  Colorado,  and  for 
other  purposes :     [Part  II.,  No.  26.] 

This  act  leaves  the  provisions  of  law  as  heretofore  respecting 
**  offered  lands,"  viz :  filing  within  thirty  days  and  payment  within 
twelve  months  after  settlement. 

The  settler  on  surveyed  *'  unoffered  land''  must  file  his  or  her  declara- 
tory statement  within  three  months  from  the  date  of  his  or  her  settle- 
ment on  such  land,  and,  within  eighteen  months  from  the  expiration  of 
said  three  months,  make  the  proper  proof,  and  pay  for  such  land. 

Where  settlers  had  already  filed  before  the  passage  of  the  act,  they 
are  required  to  make  proof  and  payment  within  one  year  from  such 
passage ;  therefore,  all  filings  made  prior  to  that  date  will  expire,  by 
limitation  of  law,  upon  unoffered  lands,  on  the  14th  of  July,  1871. 

The  settler  on  "  unsurveyed  land"  must  file  his  or  her  declaratory 
statement  within  three  months  from  the  date  of  the  receipt  at  the  dis- 
trict land  office  of  the  approved  plat  of  the  township  embracing  the 
tract  upon  which  he  or  she  has  settled,  and,  within  eighteen  months 
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from  the  expiration  of  said  three  months,  make  the  proper  proof,  and 
pay  for  such  tract. 

The  proviso  of  the  act  of  June  2,  1862,  requiring  filing  within  six 
months  from  survey  in  the  field,  and  providing  for  filing  with  the  Sur- 
veyor General,  is  repealed. 

Circular  instructions  to  registers  and  receivers,  giving  more  specific 
details,  will  shortly  be  issued.  In  the  meantime,  those  officers  will  be 
governed  by  this  notice. 

JOS.  S.  WILSON,  Commissioner. 


No.  352. 

SCHAFER  V.  SCHEIBEL  AND  STEINBAUER. 

Held — That  the  pendency  of  a  contest  between  pre-emption  claimants  does 
not  exclude  pre-emption  settlement  and  filing. 
They  can  be  made  subject  to  the  decision  in  the  contest  pending. 

Department  op  Justice, 
Office  op  Assistant  Attorney  General, 

Washington,  Aug.  14,  1871. 

Sir  : — I  have  considered  the  cade  of  John  Schafer  v.  John  Scheibel 
and  Theresa  Steinbauer. 

The  land  in  controversy  is  the  W.  i,  N.  W.  i,  Sec.  12,  T.  125,  R.  29, 
W.  St.  Cloud  Minnesota. 

The  tract  was  formerly  covered  by  a  homestead  entry  now  cancelled. 
Before  its  cancellation  two  of  the  claimants  in  this  case,  Schafer  and 
Mrs.  Steinbauer,  settled  upon  this  land.  The  cancellation  was  ordered 
March  tth,  1867.  On  that  day  Schafer  filed  a  declaratory  statement  as 
a  pre-emptor,  and  Mrs.  Steinbauer  applied  to  enter  the  tract  as  a  home- 
stead. The  decision  of  the  commissioner  rejecting  both  the  claim  and 
the  application,  was  affirmed  by  the  secretary  June  1st,  1868.  Pending 
the  appeal  before  the  secretary  on  the  13th  day  of  January,  1868, 
Schafer  filed  another  declaratory  statement  alleging  settlement  March 
7th,  1867, ' 

Scheibel  also  filed  a  declaratory  statement  April  24th,  1868,  alleging 
settlement  April  18th,  1868. 

On  the  15th  day  of  June,  1868,  after  the  decision  of  the  secretary  re- 
jecting finally  her  homestead  claim,  Mrs.  Steinbauer  filed  a  declaratory 
statement  as  a  pre-emptor,  alleging  settlement  the  same  day. 

The  decision  of  the  local  officers  in  favor  of  Scheibel  was  overruled 
by  the  commissioner,  who  awarded  the  tract  to  Mrs.  Steinbauer,  on  the 
ground  that  ScheibePs  settlement  was  made  with  full  knowledge  of  the 
adverse  claim  and  pending  the  contest. 

From  this  decision  Scheibel  has  appealed. 

Schafer  expressly  waives  his  right  to  a  review. 

The  pendency  of  a  contest  between  pre-emption  claimants  does  not 
operate  to  exclude  pre-emption  settlement  and  filing.  Such  settlement 
and  filing  can  be  made  subject  to  the  decision  in  the  pending  contro- 
versy. 

If  the  decision  should  recognize  any  valid  adverse  right,  then  the 
filing  will  be  entirely  inoperative ;  but  if  all  claims  in  controversy 
should  be  rejected,  then  such  filing  would  have  full  force  and  effect  as  in 
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other  cases.  (See  decision  of  Secretary  Cox  in  Ralston  v.  McCandless, 
Yol.  12,  p.  370  of  Land  Records.)  Both  Steinhauer  and  Scheibel  show 
good  faith,  and  have  valuable  improvements  on  the  land  and  the  onlj 
question  now  presented  is  that  of  priority  of  pre-emption  right. 

ScheibePs  settlement  is  alleged  and  proved  to  have  been  made  on  the 
18th  day  of  April,  1868. 

Within  thirty  days  from  that  date  and  on  the  24th  of  April,  1868,  he 
made  his  declaratory  statement. 

Mrs.  Steinhauer  claimed  a  homestead  right  until  June  1st,  1868,  when 
it  was  finally  rejected  by  the  secretary.  Subsequently,  and  on  the  15th 
day  of  June,  1868,  she  initiated  a  pre-emption  right  by  filing  a  declara- 
tory statement,  alleging  settlement  that  day.  Her  settlement  as  a  pre- 
emptor  is  therefore  subsequent  to  that  of  Scheibel.  Even  if  allowed  to 
take  advantage  of  her  homestead  settlement  in  proof  of  the  pre-emption 
claim,  she  could  not  ante-date  ScheibePs  settlement  without  defeating 
her  claim  by  showing  non-compliance  with  the  provision  of  law  requir- 
ing a  declaratory  statement  on  offered  land  to  be  filed  within  thirty 
days  of  settlement. 

I  recommend  that  the  decision  of  the  commissioner  be  reversed,  and 
that  Scheibel  be  allowed  to  enter  the  land  upon  showing  a  full  compli- 
ance with  all  the  requirements  of  the  pre-emption  law. 

Very  respectfully, 

W.  H.  SMITH,  AasL  Atty.  General. 
Hon.  0.  DelaKo,  Secretary  of  the  Interior. 

Concuirred  in  by  Acting  Secretary  Co  wen,  Aug.  20,  1811. 


No.  363. 

WALKER  AND  WALKER. 

The  5th  section  of  the  Act  of  March  3, 1843,  allows  a  pre-emijtion  claimant 
to  file  his  declaratory  statement  after  the  three  months  from  time  of  settle- 
ment had  expired,  provided  it  was  done  before  any  one  else  had  initiated  a 
pre-emption  right. 

dspabtment  of  justioe, 
Office  of  Assisstant  Attorney  General, 

Washington,  D.  C,  Jan.  10,  1872. 

Sir: — I  have  considered  the  appeal  of  E.  D.  Walker  and  I.  D. 
Walker  from  the  decision  of  the  Commissioner  of  the  General  Land- 
Office,  refusing  to  permit  them  to  make  payment  for  certain  lands, 
claimed  under  the  pre-emption  law,  on  the  ground  that  more  than  a 
year  had  expired  from  the  time  of  settlement  before  their  offer  was 
made.  It  appears  that  E  D.  Walker  settled  on  the  S.  W.  ^\  and  I.  D. 
Walker  on  the  S.  E.  i,  Sec.  12,  3  N.  8  E.,  Mt.  Diablo  Meridian,  Cali- 
fornia, on  the  1st  day  of  April,  1868. 

These  tracts  were  offered  Feb.  15,  1859,  and  withdrawn  Jan.  31, 
1865,  for  the  Western  Pacific  Railroad,  being  within  its  twenty  mile 
limits.     They  were  restored  by  act  of  March  6,  1868,  15  Stat.,  39. 

The  parties  filed  theiv  declaratory  statements  in  time,  and  on  the  6th 
of  June,  1871,  made  application  to  prove  up  and  make  payment. 
There  are  no  adverse  claims.  The  only  question  presented  is,  were 
these  parties  too  late  in  making  their  application  ;  more  than  one  year 
having  expired  from  the  date  of  their  respective  settlements.  The  15th 
Section  of  the  act  of  1841,  provides  that  the  claimant  shall  make  affida- 
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vit,  proof  and  payment  within  twelve  months  after  the  date  of  settle- 
ment, **  and  if  he  or  she  shall  fail  to  make  such  affidavit,  proof  and  pay- 
ment within  the  twelve  months  aforesaid,  the  tract  of  land,  so  settled 
and  improved,  shall  be  subject  to  the  entry  of  any  other  purchaser." 

An  analogous  question  was  determined  by  the  Supreme  Court  of  the 
United  States  at  its  December  term,  1871,  in  the  case  of  Johnson,  et 
al,  V.  Towsley. 

The  court  held  that  the  5th  Section  of  the  act  of  March  3,  1843, 
allowed  a  pre-emption  claimant  to  file  his  declaratory  statement  after 
the  three  months  from  time  of  settlement  had  expured,  provided  it  was 
done  before  any  one  else  had  initiated  a  pre-emption  right. 

The  court  said  :  "  The  record  shows,  undoubtedly,  that  his  (Tows- 
ley's)  settlement  commenced  about  eight  months  before  he  filed  his 
declaration,  and  it  must  be  conceded  that  the  land  was  of  that  class 
which  had  not  not  been  proclaimed  for  sale,  and  his  case  must  be  gov- 
erned by  the  provision  of  that  section.  It  declares  that  where  the  party 
fails  to  make  the  declaration  within  the  three  months,  his  claim  is  to  be 
forfeited,  and  the  tract  awarded  to  the  next  settler,  in  order  of  time,  on 
the  same  tract,  who  shall  have  given  such  notice  and  otherwise  complied 
with  the  conditions  of  the  law.  The  words '  shall  have  given  such  notice,' 
presupposes  a  case  where  some  one  has  given  such  notice  before  the 
party  who  has  thus  neglected  seeks  to  assert  his  right.'' 

*'If  no  other  party  has  made  a  settlement  or  has  given  notice  of  such 
intention,  then  no  one  has  been  injured  by  the  delay  beyond  three 
months  and  if  at  any  time  after  the  three  months  while  the  party  is  still 
in  possession  he  makes  his  declaration  and  this  is  done  before  any  one 
else  has  initiated  aright  of  pre-emption  by  settlement  or  declaration,  we 
can  see  no  purpose  in  forbidding  him  to  make  his  declaration  or  in 
making  it  void  when  made,  and  we  think  that  Congress  intended  to 
provide  for  the  protection  of  the  first  settler  by  giving  him  three  months 
to  make  his  declaration,  and  for  all  other  settlers  by  saying  if  this  is  not 
done  within  three  months  any  one  else  who  has  settled  on  it  within  that 
time,  or  at  any  time  before  the  first  settler  makes' his  declaration  shall 
have  the  better  right." 

The  15th  section  contains  no  declaration  of  forfeiture.  The  5th  does. 
If  the  construction  put  on  the  5th  section  is  correct,  then,  a  fortiori,  the 
same  construction  should  be  put  upon  the  15th.  Applying  the  principle 
decided  by  the  Supreme  Court  to  the  case  under  consideration,  we  find 
that  the  offer  of  payment  was  made  before  any  other  person  had  initi- 
ated an  adverse  right,  and  that  no  one  has  been  injured  by  the  delay  and 
that  it  seems  to  have  been  the  intention  of  Congress  to  protect  the  pre- 
emption settler,  even  after  the  expiration  of  the  twelve  months,  in  all 
cases  where  no  one  else  will  be  injured. 

I  think  the  decision  of  the  Commissioner  should  be  reversed  and  so 
advise. 

Very  respectfully, 

W.  H.  SMITH,  Asst.  Atty.  General, 
Hon.  C.  Dslano,  Secretary  of  Interior, 

Concurred  in  by  the  Secretary,  January  13,  •1872. 
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No.  354. 

ERASTUS  KIMBALL. 

A  pre-emptor  who  settled  prior  to  withdrawal  for  railroads  may  enter  his 

land  at  the  minimum  price  at  any  time  prior  to  the  initiation  of  an  adverse 

right  by  another  settler. 

Department  of  the  Interiob, 

Washington,  D.  C.  Sept.  10,  18Y4. 

Sib: — ^I  have  examined  the  appeal  of  Erastus  Kimball  from  your 
decision  of  May  10,  1873,  by  which  you  required  him  to  pay  an  addi- 
tional one  dollar  and  a  quarter  per  acre  for  160  acres  of  land  in  sec.  28, 
8  N.,  28  E.,  Walla-Walla  district,  Washington  Territory.  Kimball 
filed  his  declaratory  statement  on  said  land  on  the  10th  of  June,  1868. 
He  did  not  make  payment  until  July  13,  1872.  In  the  meantime  the 
lands  had  become  double  minimum  by  reason  of  the  grant  to  the 
Northern  Pacific  Railroad  and  the  withdrawal  made  for  the  benefit  of 
said  road  on  the  13th  of  August,  1870. 

Kimball  claims  that  the  lands  were  unoffered.  You  held  that  they 
were  offered,  and  that,  inasmuch  as  payment  was  not  made  for  them 
within  the  year  from  settlement,  and  they  had  been  raised  to  double 
minimum,  after  the  expiration  of  the  year,  that  he  should  be  required  to 
pay  double  minimum  rates. 

I  am  not  able  to  agree  with  the  conclusion  you  reached.  In  my 
opinion  it  is  immaterial  whether  the  lands  were  offered  or  unoffered.  It 
is  the  settled  rule  of  this  Department  that  a  settler  on  offered  land  does 
not  forfeit  his  right  by  non-payment  within  the  year,  (in  analogy  to 
the  case  of  Johnson  v.  Towsly,  13  Wallace,  72,)  provided  he  does 
pay  before  another  person  makes  an  entry.  The  statute  declares  that 
upon  such  failure  ''  the  tract  of  land  so  settled  and  improved  shall  be 
subject  to  the  entry  of  any  other  purchaser." 

I  do  not  think  that  the  raising  of  the  land  to  doable  minimum  should 
be  regarded  as  equivalent  to  an  entry,  and  therefore  reverse  your  de- 
cision, and  herewith  return  the  papers  transmitted  with  your  letter  of 
the  19th  of  May  last. 

Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary, 

To  ike  Commissioner  of  the  General  Land-Office. 


No.  355. 

WILLIAM  McHENRY. 

A  party  settled  on  unsurveyed  land.  When  a  certain  township  was  sur- 
veyed, a  part  of  his  claim  was  found  therein,  the  balance  being  in  an  ad- 
joining unsurveyed  township.  The  settler  filed  for  the  portion  of  his  claim 
which  was  surveyed,  and  gave  notice  that  he  claimed  land  in  the  adjoin- 
ing unsurveved  township.  The  time  within  which  by  law  he  was  required 
to  prove  upnis  claim  was  about  to  expire,  and  the  otner  township  had  not 
been  surveyed. 

Held— That  having  given  notice  that  part  of  his  claim  was  upon  the  unsur- 
veyed land— after  tne  other  township  should  be  surveyed  and  the  plat 
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thdreof  returned,  the  settler  would  be  allowed  the  usual  time  within  which  to 
file  this  declaratory  statement  and  prove  up  and  pay  for  his  entire  claim. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  May  15,  1874. 
RsGiBTER  AND  RECEIVER,  Los  Angeles,  Gal. 

Gentlemen  : — I  am  in  receipt  of  a  letter  from  G.  N.  Hitchcock,  San 
Diego,  California,  in  which  he  states  in  substance  that  William  Mc- 
Henry  has  claimed  the  S.  i  of  N.  W.  ^  19,  IS  S.,  1  W.,  S.  E.  i  of  N.  B. 
i,  and  N.  E.  J  of  S.  E.  i,  24,  18  S.,  2  W.,  since  January,  1869.  That 
when  Tp.  18, 8.  2,  W.,  was  surveyed,  and  the  plat  filed  in  the  local  office, 
he  was  instructed  by  you  that  he  could  then  file  his  D.  S.  for  the  portion 
in  said  township,  and  that  when  Tp.  18,  S.  1,  W.,  was  surveyed,  he 
could  include  the  S.  i  of  N.  W.  J,  19,  in  this  filing. 

In  view  of  the  fact  that  the  claimant's  filing  for  the  land  in  Tp.  18, 
8.  2,  W.,  is  about  to  expire,  and  Tp.  18,  S.  1,  W.,  has  not  yet  been  sur- 
veyed, Mr.  Hitchcock  asks  how  the  claimant  is  to  proceed  to  secure  the 
latter  tract. 

The  records  of  this  Office  show  that  Tp.  18,  S.  2,  W.,  was  surveyed 
between  August  23  and  30,  1869.  Date  of  filing  of  Tp.  plat  in  local 
office  is  not  known. 

McHenry  filed  D.  S.  144,  for  S.  E.  i  of  N.  E.  i  and  N.  E.  i  of  S.  E. 
J,  24,  18,  8.  2,  W.,  April  11,  1870,  alleging  settlement  June  23,  1869. 

If,  as  stated,  Mr.  McHenry  gave  notice  when  he  filed  his  D.  S.,  for 
the  portion  of  his  claim  surveyed  that  he  claimed  and  would  file  for  the 
land  then  unsurveyed  as  soon  as  the  same  should  become  subject  to  fil- 
ing, he  should  be  allowed  to  perfect  his  claim  for  the  whole,  on  showing 
a  full  compliance  with  the  law  as  to  settlement  and  cultivation. 

Inasmuch  as  parties  are  allowed  to  settle  on  unsurveyed  land,  and  as 
thev  are  required  to  file  their  D.  S.  within  three  months  after  the  filing 
of  tne  Tp.  plat  in  the  local  office,  it  would  be  unjust  to  compel  them  to 
prove  up  and  pay  for  one-half  of  their  claim,  thus  exhausting  their  pre- 
emption right  at  the  expense,  as  in  this  case,  of  the  most  valuable  por- 
tion of  the  land. 

Mr.  McHenry  very  properly  filed  his  D.  8.  for  the  land  in  Tp.  18,  S. 
2,  W.  The  filing  is  simply  a  notice  of  a  claim,  and  as  he  gave  notice 
at  the  time  of  his  filing  that  he  claimed  land  in  Tp.  18,  8.  1,  W.,  he 
should  be  allowed  the  usual  time  after  the  filing  of  the  Tp.  plat  for  Tp. 
18,  8.  1,  W.,  in  the  local  office,  within  which  to  file  his  D.  8.  and  prove 
up  and  pay  for  his  entire  claim. 

Such  are  the  instructions  in  this  case. 

Respectfully, 

W.  W.  CURTI8,  Acting  Commissioner. 


No.  356. 

P.  A.  ROUNDTREE. 

A  pre-emption  settler  on  unsurveyed  lands  is  not  bound  to  file  his  declara- 
tory statement  until  after  an  approved  survey  has  been  made,  which  shall 
enable  him  to  describe  the  land  claimed  by  proper  legal  subdivisions. 
Where  part  only  of  his  claim  has  been  surveyed,  he  is  not  bound  to  file 
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until  after  the  entire  tract  claimed  has  been  surveyed  and  plat  thereof  re- 
turned to  the  local  office. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Juoe  16,  1874. 
Register  and  Receiver,  Olympian  Washington  Territory, 

Gentlemen: — Yours  of  the  15th  ultimo,  reporting  rejection  of  the 
claim  of  P.  A.  Roundtree  to  file  his  declaratory  statement  for  lots  4,  5, 
and  6  of  sec.  i;  and  lot  1,  and  S.  E.  ^  of  N.  E.  i,  and  N.  E.  I  of  S.  E. 
i,  2,  12  N.,  4  W.  is  received. 

It  appears  that  the  plat  of  survey  of  the  township  was  filed  Feb.  4, 
1874,  according  to  your  report,  though  the  plat  on  file  here  is  indorsed 
as  showing  such  filing  Feb.  2,  per  receipt  of  register. 

Sec.  1  was  at  that  time  covered  in  part  by  a  donation  claim  unsur- 
vejed,  which  formed  the  eastern  boundary  of  the  claim  of  Mr.  Round- 
tree.  A  survey  of  this  claim  was  completed  and  an  amended  plat  filed 
March  26,  1874,  showing  the  legal  survey  and  subdivision  of  the  tracts 
claimed  by  the  pre-emptor. 

He  applied  to  file  May  15,  within  three  months  f^om  the  date  of  file- 
ing  the  amended  plat.  Tou  rejected  his  claim  because  he  did  not  file 
within  three  months  f^om  the  filing  of  the  regular  township  plat,  hold- 
ing that  the  withdrawal  for  the  Northern  Pacific  railroad  excluded  his 
claim  for  the  odd  section,  and  that  he  must  take  the  portion  in  the  even 
section,  at  $2.50  per  acre. 

The  law  requires  the  pre-emptor  to  describe  the  lands  embraced  in 
his  settlement  claim,  and  to  declare  his  intention  to  enter  the  same 
under  the  provisions  of  the  preemption  act  This  he  must  do,  if  he 
settled  before  survey,  within  three  months  from  the  filing  of  the  ap- 
proved plat  of  the  township  embracing  such  pre-emption  settlement. 

The  first  plat  filed  in  your  office  did  not  contain  an  approved  survey 
which  would  enable  Mr.  Roundtree  to  comply  with  the  law  by  describ- 
ing his  claim.  He  cannot,  therefore,  be  prejudiced  by  a  requirement 
with  whose  provisions  he  cannot  comply,  but  is  entitled  to  a  survey 
which  shall  bound  the  tract  claimed  by  him  by  legal  subdivisions,  dis 
close  to  his  knowledge  its  official  area,  and  make  it  possible  for  him  to 
file  his  declaratory  statement  in  the  exact  manner  prescribed  by  the 
statute.  Any  other  survey  cannot  furnish  a  complete  approved  plat  by 
which  his  rights  can  be  adjusted.  As  he  knew  of  this  donation  claim, 
and  its  segregation  was  in  progress,  marking  clearly  his  boundaries,  he 
was  entitled  to  the  statutory  period  after  it  should  be  filed  to  present 
his  declaratory  statement,  and  you  are  directed  to  admit  it  accordingly 
— his  settlement  in  1869  being  long  prior  to  the  withdrawal  for  railroad 
purposes.  Very  respectfully, 

S.  S.  BURDETT,   Commissioner, 


No.  357. 

CONROY  V.  PHlLLirS. 

Where  a  pre-emptor  tenders  his  declaratory  statement  for  a  tract  of  land 
before  another  pre-emptor  has  fully  completed  his  entry,  by  making  pay- 
ment for  the  same  tract,  the  declaratory  statement  should  be  received  and 
the  parties  allowed  a  regular  hearing  before  the  local  officers. 
The  cancellation  of  a  filing  upon  ex  park  affidavits  is  error. 

Department  of  the  Interior, 

Washington,  D.  C  ,  July#15,  1874.^ 
Sir  : — I  have  examined  the  case  of  James  Conroy  v.  James  Phil- 
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lips,  pre-emption  claimants,  involving  title  to  the  N.  E.  i,  Sec.  30, 1  S., 
2  E.,  San  Francisco,  California,  on  appeal  from  your  decision  of  Octo- 
ber 9,  1873. 

It  appears  from  the  record  before  me  that  upon  the  same  day  on  which 
Conroy  appeared  to  prove  ap  and  pay  fbr  the  land,  but  before  he  had 
actually  paid  the  consideration  money  or  tendered  the  same,  Phillips 
appeared  and  offered  to  file  as  a  pre-emptor,  supporting  his  application 
by  two  affidavits  attacking  the  good  faith  of  Conroy.  The  local  officers 
received  the  filing,and  Conroy  appealed  to  your  Office.  He  also  there- 
upon offered  certain  other  proof,  refuting  the  allegations  of  the  affidavits 
referred  to.  It  seems,  however,  that  the  proof  on  both  sides  was  ex 
parte  Upon  all  the  affidavits  presented  you  ordered  the  cancellation 
of  Phillips'  filing,  and  he  has  appealed  to  the  Department. 

I  think  you  erred. 

Phillips'  filing  was  made  before  an  entry  by  Conroy,  and  he  is  enti- 
tied  to  a  regular  hearing  before  the  local  officers. 

I  therefore  reverse  your  decision,  and  return  the  papers  transmitted 
with  your  letter  of  March  11,  1814,  with  the  direction  that  a  hearing  be 
ordered  upon  due  notice  to  both  parties. 

Very  respectfully, 

B.  R.  COWEN,  AcHng  Secretary. 

To  the  Commissioner  of  the  G^enercU  Land-Office, 


No.  358. 

BROWN  V.  WHITE. 

A  party  whose  application  to  file  a  declaratory  statement  is  rejected  has  a 
right  to  appeal.  His  failure  to  do  so  will  conclude  any  right  he  may  have 
had  to  the  land  claimed  at  the  time  of  such  refusal. 

DSPABTMSNT  07  THS  InTEBIOB, 

Oenebal  Land  Office, 
Washington,  D.  C,  Feb.  28, 1873. 
Reoistbb  and  Reoeiveb,  Lincoln,  Nebraska. 

Gentlemen  : — The  register's  letter  of  the  13th  inst.,  enclosing  afii- 
davits  in  support  of  the  application  of  George  W.  Brown  for  a  rehear- 
ing in  the  matter  of  the  contest  between  himself  and  James  H.  White, 
has  been  received. 

This  case  was  decided  on  the  15th  ult  by  rejecting  the  pre-emption 
claim  of  Brown  to  S.  ^  N.W.  i,  and  N.  i  S.W.  i,  sec.  15,  T.  9  N.,  R. 
6  E.,  for  the  reason  that  he  did  not  file  in  the  required  time  after  his 
actual  settlement,  and  also  that  he  was  not  a  qualified  pre-emptor, 
being  the  owner  of  320  acres  in  the  State  of  Missouri.  The  homestead 
entry  No.  7800,  of  James  H.  White,  covering  the  said  tracts,  was  held 
intact,  and  sixty  days  allowed  for  appeal. 

In  this  case  the  application  of  Brown  to  file  on  said  land,  he  now  al- 
leges, was  rejefcted  by  the  register  Dec.  12,  1870,  who  held  that  the 
tracts  in  question  reverted  to  the  Burlington  and  Missouri  River  Rail- 
road, upon  the  cancellation  of  the  homestead  entry  No.  472,  of  John  H. 
Kanons,  January  3,  1870.  Mr.  Brown  acquiesced  in  this  ruling  of  the 
local  office,  and  did  not  appeal  therefrom  to  this  office.  Said  applicant 
did  not  again  apply  to  file  until  May  13,  1871,  three  days  after  the 
homestead  entry  of  White. 

He  now  ^leges:  1st,  that  he  settled  Dec.  31,  1870,  having  laid  the 
foundation  of  a  house  Dec.  12,  1870,  and  applied  then  to  file,  and  that 
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his  application  was  refused  ;  2d,  that  he  is  not  the  owner  of  320  acres 
of  land,  and  never  has  been ;  3d,  that  Mr.  White  was  not  a  bona  fide 
resident  for  more  than  one  year  from  the  date  of  bis  homestead  entry. 

The  first  allegation  is  of  no  value.  He  had  a  right  of  appeal  from 
the  refusal  of  the  local  officer's  decision  rejecting  his  filing  December  12, 
1870.  His  failure  to  appeal  concluded  any  right  he  might  othefrwise 
have  had  at  that  time.  At  the  expiration  of  three  months  from  his 
settlement,  he  not  having  applied  and  having  no  filing  on  record,  bis 
claim  was  forfeited,  (see  sec.  5,  act  3d  March,  1843,)  and  the  tract  sub- 
ject to  the  legal  initiation  of  a  claim  by  any  other  qualified  party. 

His  second  point  was  in  controversy  at  a  former  hearing,  and  he  had 
then  opportunity  to  disprove  it.  No. good  reason  is  shown  why  he  did 
not  then  submit  the  evidence  he  wishes  to  put  in  now,  and  even  if  he 
is  able  to  show  that  he  is  not  and  has  not  been  the  owner  of  320  acres 
of  land,  it  will  avail  him  nothing,  as  his  claim  would  be  rejected  for 
the  reason  last  above  named. 

His  third  allegation  sets  forth  that  Wh  ite  was  not  a  bona  fide  resi- 
dent on  the  land  in  contest  for  more  than  one  year  from  the  date  of  his 
homestead  entry.  This  is  also  a  matter  which  he  had  opportunity  at 
the  former  trial  to  establish ;  and  while  it  may  form  the  basis  of  a  future 
controversy,  if  it  occurred  subsequent  to  the  original  trial,  it  cannot  be 
deemed  a  proper  reason  to  justify  a  rehearing  of  the  case. 

This  Office  therefore  rejects  the  applicatiou  for  rehearing,  and  you 
will  advise  the  parties  accordingly. 

Respectfully, 

WILLIS  DRUMMOND,  Commissioner, 

Affirmed  by  Secretary  of  Interior,  July  22, 1874. 


No.  359. 

EVENSDEN  v.  GALPIN. 

Plaintiff,  whose  homestead  entry  had  been  cancelled,  afterwards  and  be- 
fore any  adverse  claim,  appeared  at  the  Land  OfiGice  with  his  application  as 
a  pre-emptor  and  requested  that  it  be  filed.  The  local  oficer  refused  to 
receive  it. 

Held — ^That  having  done  what  he  did  he  was  in  a  better  condition  than  one 
who  subsequently  made  an  entry  of  the  land,  and  that  he  should  not  suffer 
by  the  neglect  of  the  oficer  to  receive  the  application. 

Depabtment  of  Justice, 
Offioe  of  Assistant  Attorney  General, 

Washington,  July  6th,  1811. 

Sir: — ^I  have  considered  the  case  of  Ole.  Evensden  v.  Benjamin  D. 
Oalpin. 

Land  in  controversy  W.  i  of  N.  B.  i,  Section  32,  T,  104,  R,  26, 
Jackson,  Minn. 

Evensden  entered  the  land  as  a  homestead  January  12th,  1868.  On 
proof  of  abandonment  bis  entry  was  cancelled  July  28th,  1869. 

Oalpin  entered  the  tract  as  a  homestead  October  12th,  1869.  Shortly 
afterwards  Evensden  filed  affidavits  by  himself,  Farje  Evensden  and 
Ole  Evensden,  Jr.,  alleging  that  he  settled  upon  the  land  in  June  1868; 
that  he  had  made  valuable  improvements  on  the  same,  and  that  he  had 
resided  on  the  tract  continuously  from  the  time  of  his  settlement  up  to 
the  date  of  affidavits.    In  bis  own  affidavit  he  stated  that  he  did  not 
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receive  any  ofiScial  notice  whatever  that  a  trial  had  been  demanded  by 
Galpin  or  any  one  else  with  reference  to  the  land ;  that  he  was  informed 
by  several  of  his  neighbors  that  such  a  trial  had  been  ordered,  and  that 
he  then  appeared  at  the  land  office  with  his  witnesses ;  that  he  is  a  Nor- 
wegian by  birth  and  unacquainted  with  the  English  language. 

•In  another  affidavit  dated  October  25,  1869,  he  alleged  that  after  the 
cancellation  of  his  homestead  entry  on  the  28th  day  of  September,  1869, 
he  went  to  the  land  office  at  Jackson  and  offered  to  file  a  declaratory 
statement  on  the  land  as  a  pre-emptor,  that  the  receiver  refused  to  re- 
ceive it,  that  the  register  was  not  at  home,  that  he  remained  at  Jackson 
until  October  2d,  1869,  when  the  register  returned,  that  he  offered  the 
declaratory  statement  to  him  and  he  also  refused  it.  He  alleged  also 
that  at  that  time  the  register  and  receiver  told  him  the  land  was  vacant 

In  view  of  the  representations  made  in  the  affidavits  the  Commissioner 
ordered  an  investigation  of  the  case  which  was  had  at  the  local  office  at 
Jackson,  May  20,  1870.  The  decision  of  the  local  officers  affirmed  by 
the  Commissioner  was  adverse  to  Evensden  and  sustained  the  homestead 
entry  of  Oalpin.  Evensden  now  appeals.  By  the  testimony  taken  at 
the  examination  it  appears  that  Evensden  is  an  unmarried  man,  a  Nor- 
wegian by  birth  and  unacquainted  with  the  English  language,  his  own 
evidence  in  the  case  being  taken  through  an  interpreter.  He  en- 
tered the  tract  in  controversy  as  a  homestead  January  12, 1868.  About 
the  1st  of  July  following  be  built  a  shanty  on  the  land,  a  sod  house  with 
roof  of  rafters,  hay  and  sod.  He  lived  in  this  house  during  the  sum* 
mer  of  1868,  and  broke  about  ten  acres  of  ground.  This  ground  at  the 
time  of  the  investigation  he  had  in  crops 

From  the  summer  of  1868  down  to  the  time  of  investigation 'he  ap- 
pears to  have  worked  off  the  claim  from  time  to  time  for  different  per- 
sons returning  to  his  house  between  the  intervals  of  work.  His  house 
was  not  suitable  for  a  dwelling  in  winter  and  he  appears  not  to  have 
occupied  it  for  any  length  of  time  during  the  winter  months.  In  the 
Spring  of  1869  he  repaired  the  house.  He  had  in  it  at  the  time  a  bed- 
stead, table,  dishes,  stove,  benches  and  cooking  utensils.  He  swears 
that  since  bis  first  settlement  when  not  at  work  the  tract  has  been  his 
only  home.  His  own  testimony  is  substantially  corroborated  by  that 
of  his  brother  and  one  other  witness  and  it  is  not  materially  affected  by 
that  of  the  adverse  witnesses.  Evensden  swears  that  on  or  about  the 
first  of  October,  1869,  he  made  an  application  to  the  land  office  to  file 
on  the  land  as  a  pre-emptor  which  was  refused. 

Galpin  made  some  improvements  on  the  land  in  1869,  and  in  March, 
1870,  he  had  a  house  on  the  tract.  He  has  occupied  the  same  very 
much  as  Evensden  has,  going  off  to  work  and  returning  at  intervals. 

The  evidence  of  residence  furnished  on  the  second  examination  was 
I  think  sufficient  to  sustain  the  original  entry,  had  it  been  given  at  the 
proper  time.  But  as  no  appeal  was  taken  from  the  decision  of  the  Com- 
missioner cancelling  the  entry  such  cancellation  must  be  considered  as 
final. 

After  the  cancellation  of  Evensden's  Homestead  entry  the  land  again 
become  subject  to  pre-emption  and  homestead  filings.  No  effort  was 
made  to  initiate  a  right  of  either  kind  until  the  28th  day  qf  September, 
1869,  when  Evensden  appeared  at  the  local  office  and  offered  to  file  a 
declaratory  statement  on  the  land  as  a  pre-emptor.  This  he  testifies  at 
the  examination  and  his  testimony  and  affidavits  on  this  point  are  sup- 
ported by  the  affidavit  of  his  attorney,  Charen  Brown,  filed  in  the  De- 
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partment  January  26th,  18T1.  There  is  no  denial  of  this  fact  in  any 
of  the  papers  in  the  case  except  in  the  letter  of  the  Register  and  Re- 
ceiver to  the  Commissioner  dated  December  10,  1869.  The  attorney 
swears  that  the  application  was  made  out  in  due  form  and  signed  by 
Evensden;  that  he  (Brown)  presented  it  and  the  Receiver  declined  to 
receive  it.  but  admitted  that  Galpin  had  then  made  no  entry  of  the  land. 

There  can  hardly  be  any  doubt  that  such  application  was  made  and 
refused.  It  was  the  duty  of  the  local  officers  to  have  accepted  and  filed 
the  declaratory  statement  offered,  and  I  do  not  think  their  refusal  to  do 
so  prejudices  the  right  of  Evensden,  especially  in  favor  of  a  subsequent 
homestead  claimant. 

Evensden  shows,  I  think,  good  faith  in  his  homestead  settlement  and 
his  proof  if  properly  produced  at  the  time  would  have  been  sufficient  to 
have  supported  his  entry.  His  right  to  file  as  a  pre-emptor  was  not 
defeated  by  the  cancellation  of  his  homestead  entry  and  in  the  absence 
of  adverse  claims  he  certainly  should  have  been  allowed  to  enter  the 
tract  as  a  pre-emptor. 

I,  therefore,  recommend  that  the  decision  of  the  Commissioner  be 
reversed,  that  the  homestead  entry  of  Galpin  be  cancelled  and  that 
Evensden  be  allowed  to  file  on  the  land  as  a  pre-emptor. 

Very  respectfully, 

W.  H.  JSMITH,  A%Bt  Atty.  General 
Hon.  C.  Delano,  Secretary  of  the  Interior. 

Concurred  in  by  Acting  Secretary  Cowen,  July  8,  18T1. 


CIRCULAR. 
No.  360. 

Department  op  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  31,  1873. 
Registers  and  Reobivers. 

Gentlemen: — Your  attention  is  hereby  called  to  the  following  act  of 
Congress,  approved  March  3,  18T3,  and  entitled  **  An  act  authorizing 
joint  entry  by  pre-emption  settlers,  and  for  other  purposes."  [Part  II., 
No.  95.] 

Concerning  your  duties  in  the  administration  of  the  aforesaid  act  I 
have  to  advise  you  as  follows,  to  wit : 

When  the  survey  in  the  field  finds  two  or  more  settlers  with  improve- 
ments on  the  same  legal  subdivision,  a  joint  entry  thereof  will  be  allowed 
as  heretofore. 

If  they  so  elect,  however,  they  may  contract  by  and  between  them- 
selves cmlyy  that  one  of  them  may  file  for  and  enter  the  whole  of  such 
tract,  and,  al^er  a  patent  is  issued  therefor  to  him,  convey  to  the  others 
their  portion  of  said  land. 

Under  the  last-named  provision  it  is  necessary  that  the  said  contract 
be  made  firsts  and  that  the  filing  and  entry  shall  both  be  made  in  pur- 
suance thereof. 

This  contract  must  be  made  in  writing,  signed  by  all  parties  thereto, 
attested  by  two  disinterested  witnesses,  and  acknowledged  before  some 
officer  authorized  to  take  acknowledgments  of  deeds  within  and  for  the 
State  where  the  land  is  situated.     The  character  and  authority  of  the 
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officer  must  be  verified  hy  the  seal  of  a  court  of  record.  You  will  make 
no  reference  to  the  contract  until  the  party  seeks  to  make  actual  entry, 
when  you  will  require  the  original  paper,  or,  if  the  same  has  been  placed 
upon  the  records  of  the  county,  a  duly  certified  copy  thereof  under  seal 
will  be  sufficient. 

You  will  require  such  proof  of  occupation  by  settlement,  residence, 
and  improvement,  by  each  and  every  party  to  said  contract,  as  would 
be  sufficient  under  the  former  practice  to  justify  a  joint  entry.  Their 
good  faith  and  compliance  with  law  must  be  fully  proven. 

The  proviso  to  section  one  is  held  to  mean  that  not  more  than  one 
hundred  and  sixty  acres  or  a  technical  quarter  section,  as  allowed  under 
the  pre-emption  laws,  shall  be  included  in  any  one  entry.  An  incon- 
siderable excess,  when  the  tract  is  bounded  by  regular  quarter-section 
lines,  will  be  permitted. 

The  act  does  not  specify  what  improvements  a  settler  must  have  on 
a  legal  subdivision,  partly  occupied  by  another,  to  entitle  him  to  a  joint 
entry.  It  is  held,  however,  that  each  must  have  improvements  of  value, 
and  not  merely  of  a  nominal  character  or  extent,  to  warrant  a  proceed- 
ing under  this  act 

The  pre-emption  affidavit  as  written  on  page  seventeen  (IT)  in  Cir- 
cular of  August  30,  1872,  will  be  amended,  incases  where  entry  is  made 
under  this  act,  by  inserting  after  the  word  '*  whomsoever,"  in  tl)e  ninth 
(9th)  line,  the  words  '^  save  under  the  act  of  March  3,  1873,  and  as 
specified  in  the  contract  herewith  submitted  in  pursuance  thereof." 

You  will  in  each  case  forward,  with  the  entry  papers,  to  this  Office 
said  original  contract,  or  the  certified  copy  from  record  as  aforesaid. 

You  will  perceive  that  the  act  refers  only  to  pre-emptors  on  agricul- 
tural lands ;  and  the  word  '^  homestead"  in  the  last  line  of  the  proviso 
to  the  first  section  is  used  only  in  a  descriptive  sense.  You  will  also 
observe  that  where  either  or  any  of  the  parties  settle  after  survey,  no 
joint  entry  or  proceeding  under  this  act  can  be  had. 

Respectfully, 

WILLIS  DRUMMOND,  Commiaaioner. 


No.  361. 

(  C)   RESIDENCE  AND   IMPROVEMENTS. 

HEIRS  OF  MURDOCK  v.  GRANT. 

This  case  presents  a  question  of  fact  as  to  the  sufficiency  of  settlement  and 
residence  by  Grant,  and  of  his  having  abandoned  his  own  land  in  order  to 
settle  on  the  claim. 

Held — That  his  settlement  was  sufficient,  and  that  he  had  sold  his  own 
land  in  good  faith,  and  that  such  a  sale  did  not  deprive  him  of  the  benefits 
of  the  pre-emption  act. 

Department  op  Justice, 
Office  op  Assistant  Attorney  General, 

Washington,  D.  C,  July  3d,  1871. 

Sir  : — I  have  considered  the  case  of  heirs  of  Matthew  Murdock  v. 
Samuel  D.  Grant. 

Land  in  controversy,  Lot  4  and  X.  E.  J  of  X.  E.  :J^  of  Section  34, 
T.  119,  R.  27,  Litchfield,  Minnesota. 

The  tract  in  controversy  was  once  entered  as  a  homestead  under  the 
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act  of  1862  by  Murdock,  whose  entry  was  cancelled  for  abandonment 
September  21,  1866. 

Grant  filed  declaratory  statement  on  the  land  under  the  general  pre- 
emption laws,  Nov.  1,  1866. 

On  the  9th  of  October,  1867,  he  made  proof  and  payment.  The 
entry  was  temporarily  suspended,  but  finally  passed  for  patenting  Feb- 
ruary 25,  1868.  The  records  of  the  General  Land-Office  (Vol.  7,  p.  49, 
Greenleaf  Land  Office,  Minn  ),  show  that  a  patent  has  been  issued  to 
Grant  for  the  land  in  controversy. 

A  pencil  mark  on  the  top  of  the  page  states  that  the  patent  was  with- 
drawn. 

After  the  entry  had  been  passed  for  patenting,  Murdock's  heirs  filed 
affidavits  alleging  bad  faith  on  the  part  of  Grant.  The  commissioners 
ordered  an  investigation.  Decision  of  local  officers  in  favor  of  Grant 
was  affirmed  by  the  commissioner. 

Heirs  of  Murdock  appeal. 

The  claim  of  Grant  is  attacked  on  account  of  two  alleged  defects. 
Ist.  Want  of  good  faith  in  cultivation  and  settlement.  2d.  Abandon- 
ment of  his  own  land  in  order  to  settle  on  the  claim. 

The  evidence  bearing  on  the  first  point  shows  that  Grant's  declara- 
tory statement  was  filed  November  1,  1866.  There  were  no  conflicting 
claims,  the  homestead  entry  having  been  cancelled.  In  January,  1867, 
he  commenced  to  improve  the  land.  In  April,  with  hired  help,  he  built 
a  log  house  as  good  as  a  majority  of  those  built  on  pre-emption  claims. 
He  moved  into  the  house  about  the  first  of  May,  1867,  with  his  family, 
consisting  of  a  wife  and  four  children.  They  resided  on  the  tract  until 
December  following.  In  October  of  that  year,  as  before  stated,  he 
proved  up  and  paid  for  the  land.  Grant  is  a  physician,  and  had  a  prac- 
tice extending  over  a  circuit  of  many  miles. 

He  held  the  position  of  postmaster  at  Minnesota,  a  small  place  within 
a  few  niiles  of  the  claim,  the  duties  of  the  office  being  performed  by  a 
member  of  his  family  or  by  his  sister-in-law,  Mrs.  Jacobs. 

Grant  was  absent  firom  the  claim  a  good  deal  during  the  summer  of 
1867,  but  appears  to  have  been  engaged  entirely  in  the  practice  of  his 
profession  and  he  appears  also  to  have  had  no  residence  except  that  on 
the  tract  with  his  family.  He  swears  that  he  made  the  tract  his  *^  ex- 
clusive residence,''  and  also  that  he  made  it  his  "headquarters  for 
business." 

His  family  only  left  the  tract  once  during  the  summer  when  his  wife 
for  two*or  three  days  went  to  visit  her  sister.  It  is  not  shown  whether 
there  was  an  occupancy  of  the  land  after  December,  1867.  With  refer- 
ence to  the  second  point  the  evidence  shows  that  before  Grant  pre-empted 
the  land  in  controversy  he  was  the  owner  of  another  tract.  The  abstract 
of  title  shows  that  this  tract  was  deeded  to  him  in  1855  and  1856  ;  and 
that  he  deeded  it  to  his  sister-in-law,  Mrs.  Jacobs,  January  18th,  1869, 
the  consideration  of  the  sale  being  $1,000. 

Parol  evidence  of  Grant  corroborated  by  the  deposition  of  Mr.  Jacobs 
now  a  resident  of  Philadelphia,  Pa.,  shows  that  in  January,  1866, 
Grant  made  a  verbal  contract  with  Mrs.  Jacobs  to  sell  her  the  land  for 
$1,000. 

A  few  months  later  she  paid  him  $50,  when  be  executed  a  bond  for 
a  deed. 

This  bond  was  not  recorded.  In  January,  1869,  the  balance  of  the 
consideration  being  paid  he  executed  the  warrantee  deed  and  it  was  re- 
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corded.  Mrs.  Jacobs  began  to  reside  on  the  land  in  1866 ;  in  tbe  sum- 
mer of  that  year  it  was  cultivated  by  her  son  and  she  received  the 
profits.  In  1867  one  Pope  farmed  the  land  and  she  received  the  profits. 
In  1868  one  Krauns  farmed  the  land  and  she  received  the  profits. 
Pope,  in  1867,  rented  the  land  from  Grant. 

Grant  swears  he  acted  as  the  agent  of  Mrs.  Jacobs  and  he  then  did 
and  does  now  all  her  business  for  her.  He  also  swears  that  at  the  time 
he  settled  his  pre-emption  claims  he  considered  that  he  owned  no  other 
land. 

I  think  there  can  be  no  doubt  of  the  good  faith  of  Grant.  He  had  an 
actual  residence  on  the  land  from  May,  1867,  down  to  the  time  of  proving 
up  and  there  is  no  adverse  claim  that  can  in  any  case  be  recognized. 
The  testimony  shows  also  that  he  did  not  ''quit  or  abandon  his  own 
land." 

The  legal  title  to  the  land  which  he  claims  to  have  sold  remained  in 
him  at  the  time  he  made  his  pre-emption  settlement  but  he  did  not 
"  quit  or  abandon  it"  to  go  upon  the  land  in  controversy.  He  made  a 
contract  for  its  sale  and  afterwards  completed  the  sale  by  executing  a 
warrantee  deed.  I  do  not  think  under  these  circumstances  he  can  be 
said  to  have  abandoned  the  land  to  take  up  the  claim.  A  former  owner- 
ship is  no  disability  if  terminated  by  sale  before  pre-emption.  (Lester, 
420,  Nalse  v.  Lawson.) 

I  am  of  opinion  that  the  decision  of  the  Commissioner  should  be 
affirmed. 

Very  respectfully, 

W.  H.  SMITH,  A88L  Aity.  General 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  Acting  Secretary  Cowen,  July  6,  1871. 


No.  362. 

WRIGHT  V.  WOODS, 

Four  men  built  a  house  32  feet  square  and  two  stories  high  in  the  centre  of 
a  section,  in  such  a  way  that  10  feet  square  stood  on  each  quarter.  Each 
occupied  the  part  standing  on  his  own  quarter,  and  each  improved  and 
cultivated  his  own  quarter.  Wright  bought  out  one  of  these  parties,  paid 
for  same  $800,  made  settlement  and  filed  on  the  quarter.  His  good  faith  as 
a  preemptor  was  shown.  He  was  a  single  man  and  boarded  with  a  family 
in  the  house,  but  occupied  a  portion  of  his  share  of  the  building. 

Held— That  this  building  was  his  dwelling  and  that  he  was  entitled  to  pre- 
empt the  quarter.  * 
Cites— Lindsey  v.  Hawes,  2  Black.,  554,    Silver  v.  Ladd,  7  Wall.,  225. 

Department  of  the  Interior, 

Washington,  D.  C, 

June  18th,  1873. 

Sir: — I  have  considered  the  case  of  John  W.  Wright  v.  Frank  R. 
Woods,  appealed  from  your  decision  of  February  27th,  1873.  Woods 
on  the  21st  of  November,  1871,  filed  his  D.  S.  on  the  S.  E.  i,  Sec. 
2,  Tp.  8,  R.  16  W.,  Grand  Island  District,  Nebraska,  alleging  settle- 
ment on  the  17th  of  November.  Wright,  on  the  18th  of  July,  1871, 
entered  the  same  as  a  soldier's  homestead,  under  the  act  of  July  15tb, 
1870,  and  on  the  20th  of  April,  1872,  instituted  proceedings  in  the  local 
oflSce  to  contest  the  validity  of  Wood's  filing. 

The  testimony  shows  that  one  H.  I.  Hungerford  had,  on  the  14th  of 
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April,  1871,  filed  D.  S.  on  this  tract,  alleging  settlement  on  the  12th  of 
April,  18T1,  and  that  he,  in  connection  with  other  persons,  who  claimed 
the  remaining  quarters  of  said  section  2,  had  built  a  house  thirty-two 
feet  square,  and  two  stories  high,  on  the  centre  of  said  section  in  such 
a  manner  that  one-fourth  of  said  building  stood  on  each  of  said  quarter 
sections.  The  portion  of  said  house  standing  on  said  S.  E.  ^  was  six- 
teen feet  square  and  two  stories  high.  Hungerford  having  broken  and 
otherwise  improved  at  least  twelve  acres  of  said  land,  sold  and  trans- 
ferred his  interest  in  the  same  to  the  said  Woods,  for  the  sum  of  eight 
hundred  dollars,  who  after  such  purchase,  settled  upon  and  resided  on 
the  same  from  the  17th  of  November,  1871,  to  date  of  hearing. 

As  soon  as  spring  opened,  Woods  commenced  improving  and  culti- 
vating the  premises.  It  is  evident  from  the  entire  testimony  that  he 
acted  in  good  faith  and  intended  to  make  said  tract  his  place  of  resi- 
dence, and  to  comply  with  all  the  provisions  of  the  pre-emption  law.  It 
is  objected  that  his  occupation  of  a  portion  of  the  building,  in  the  man- 
ner above-stated,  was  not  a  legal  residence  on  said  land.  He  was  a 
single  man  and  so  were  the  others  who  claimed  the  balance  of  the  sec- 
tion, and  who  have  received  patents  therefor.  These  persons  each  oc- 
cupied portions  of  their  respective  premises  and  allowed  a  man  by  the 
name  of  Collins  to  board  them,  and  occupy  the  balance  of  the  premises 
not  needed  by  them,  without  payment  of  any  rent,  other  than  the  board- 
ing and  occupation  above-described. 

I  think  the  facts  show  a  legal  residence  by  Woods,  on  the  premises. 
His  portion  of  the  building  was  more  extensive  than  the  entire  build- 
ings of  a  majority  of  pre-emption  settlers.  It  must  be  conceded  that  if 
each  of  these  four  settlers  had  built  separate  houses,  sixteen  feet  square, 
and  two  stories  high,  and  located  them  just  as  this  building  was  located 
it  would  have  been  in  compliance  with  the  law.  Does  it  make  any  dif- 
ference, in  principle,  that  the  four  houses  were  under  one  roof,  and  were 
80  constructed  as  to  allow  ingress  and  egress  from  one  to  the  other  ? 
Was  the  building  intended  for  and  used  as  a  dwelling  for  the«applicant8? 
If  it  were,  and  if  it  were  also  a  suitable  building  to  be  used  for  that 
purpose,  then  the  law  was  complied  with.  See  Lindsay,  ei,  al.  v. 
Eawes  et,  al.,  (2  Black.,  564,)  the  Supreme  Court  of  the  United  States 
held  that  **  where  the  house  of  a  pre-emptor  is  built  on  the  line  divid- 
ing two  quarter  sections,  his  residence  in  it  avails  as  the  foundation  of 
a  pre-emption  right  in  either,''  and  that,  too,  although  the  greater  por- 
tion of  the  building  was  on  the  quarter  section  not  pre-empted.  Justice 
Miller  in  delivering  the  opinion  of  the  court  used  the  following  lan- 
guage :  "  This  is  a  question  arising  under  the  Government  of  the  United 
Btates,  and  concerns  a  construction  of  one  of  its  most  benevolent  stat- 
utes made  for  the  benefit  of  its  own  citizens,  inviting  and  encouraging 
them  to  settle  upon  its  public  lands.  The  Government  which  made  the 
law  owned  both  quarter  sections  and  was  indifferent  as  to  which  should 
be  sold  to  Lindsey,  provided  it  was  legally  done.  Lindsey's  house 
was  on  both  quarter  sections.  So  far  as  mere  personal  residence  is  con- 
cerned we  think  he  may  correctly  be  said  to  have  resided  on  both  sec- 
tions." 

The  case  of  Silver  v.  Ladd  (7  Wall.,  219)  was  one  under  the  Oregon 
Donation  Act.  Elizabeth  Thomas,  an  aged  widow,  went  with  her  son, 
an  unmarried  man,  to  Oregon  Territory  and  settled  there.  They  lived 
in  the  same  house.  It  stood  upon  the  line  dividing  two  parcels  of  land, 
the  line  running  through  the  centre  of  the  building.  Cultivation  was 
20 
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made  on  both  tracts,  one  being  claimed  by  the  mother,  the  other  by  the 
son.  A  donation  certificate  was  issued  to  the  mother  for  the  tract  she 
claimed  and  one  to  the  son  for  the  tract  he  claimed.  The  mother  died, 
and  the  United  States  sold  the  land  claimed  by  her  and  patented  it  to 
third  parties.  Upon  this  state  of  facts,  the  Oourt  held  that  the  title  of 
Mrs.  Thomas  was  good,  and  thereby  also  that  the  title  of  the  son  was 
good.  They  said,  **  In  reference  to  the  question  of  actual  settlement 
and  residence  on  the  land,  we  have  only  to  refer  to  the  case  of  Lindsey 
y.  Hawes  (2  Black,  554)  where  this  precise  question  is  raised,  and 
where  it  is  said  that  a  person  residing  in  a  house  which  is  bisected  by 
the  line  dividing  two  quarter  sections  will  be  held  to  reside  on  both  and 
consequently  on  either  of  them  to  which  he  may  assert  a  claim." 

I  adopt  and  apply  the  liberal  principles  of  construction  announced  in 
these  cases,  and  hold  them  decisive  of  the  principle  involved  in  the  pres- 
ent. Wright  made  his  entry  after  Woods  had  made  his  settlement  and 
with  a  full  knowledge  of  all  the  facts,  and  he  cannot  complain  that  he 
has  been  taken  by  surprise.  I  reverse  your  decision  and  award  the 
land  in  controversy  to  Woods,  and  herewith  return  the  papers  transmit- 
ted with  your  letter  of  the  16th  instant. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Deummond,  Commiasioner  General  Land- Office. 


(D;)  PROOFiTAND  PAYMENT. 

No.  363.  

CIRCULAR. 

TREAMENT  OF  PRE-EMPTION  CLAIMS. 

Depabtment  of  the  Intsbiob, 

Oenebal  Land  Office, 
Washington,  D.  C,  December  80,  1870. 

Gentlemen  : — In  view  of  the  act  of  Congress  approved  July  14, 
1870,  (Part  II.,  No.  26,)  limiting  the  time  within  which  payment  must 
be  made  in  pre-emption  cases,  the  following  rules  are  prescribed  for 
your  guidance : 

1st.  You  will  admit  all  filings  for  offered  lands  presented  within 
thirty  days  after  alleged  settlement  where  the  land  has  not  been  dis- 
posed of  prior  to  such  alleged  date  of  settlement — provided  the  appli- 
cant IS  not  disqualified  by  a  previous  filing,  and  in  other  respects  has 
the  right  under  the  pre-emption  law. 

2d.  Where  the  tract  is  subject  to  "  ordinary  private  entry^^  the  pre- 
emption filing  is  no  bar  to  the  conditional  entry  of  the  land,  either  by 
cash,  homestead,  or  other  legally  authorized  disposal — ^it  being  under- 
stood that  any  such  disposal,  according  to  long  established  practice, 
will  be  subject  to  the  right  of  the  pre-emptor  to  prom  up  and  consum- 
mate his  entry  within  the  twelve  months  allowed  by  law,  without  being 
compelled  to  give  further  notice  to  other  parties,  who  at  the  time  of 
such  entry  had  notice  of  the  existence  of  a  prior-alleged  pre-emption 
claim. 

3d.  Where  the  land  has  once  been  offered  and  afterwards  withdrawn 
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from  private  entrj,  making  pablic  notice  of  at  least  thirtj  days  under 
direction  of  this  office  necessary  to  its  restoration  to  ordinary  private 
entry,  and  where  such  land  has  not  been  withdrawn  from  homestead 
or  pre«emption  entry,  you  will  pursue  the  course  indicated  in  the  2d 
rule,  so  far  as  homestead  and  pre-emption  entries  are  concerned — filing 
within  thirty  days,  and  proof  and  payment  within  twelve  months, 
being  required  for  pre-emption  claims  on  this  class  of  lands. 

4th.  Upon  surveyed  "unoflFered  lands"  not  withdrawn  from  pre- 
emption, you  will  also  admit  all  filings  properly  offered  within  three 
months  after  alleged  settlement,  or  within  three  months  after  the  filing 
of  the  township  plat  of  survey  in  your  office.  You  will  then  hold  the 
tract  subject  to  pre-emption  or  homestead  entry,  or  to  any  selection  au- 
thorized by  law,  without  requiring  proof  of  the  abandonment  of  prior 
filings — ^the  disposal  being  always  understood  to  be  subject  to  the  right 
of  the  pre-emptor  to  prove  up  and  pay  for  his  claim  within  the  twenty- 
one  months  after  settlement  or  the  filing  of  the  township  plat,  as  the 
case  may  be. 

5th.  The  foregoing  will  not  be  construed  to  prevent  any  party  who 
may  desire  a  speedy  ac^'astment  of  his  claim,  from  bringing  contest 
against  adverse  claimants,  upon  affidavit,  as  heretofore;  and  when 
proper  affidavit  shall  be  filed  with  you,  and  suitable  provision  made  for 
the  expenses  of  contest,  you  will,  wUhout  waiting  for  reference  to  this 
office,  duly  notify  all  the  parties  whose  claims  appear  on  your  records, 
and  hold  the  usual  investigation,  at  the  expense  of  the  party  bringing 
the  contest.  At  the  close  of  the  hearing  you  will  report  to  this  office 
all  the  papers,  with  copies  of  the  preliminary  affidavit,  notices  and 
proof  of  service,  personal  if  practicable,  otherwise,  by  such  publication, 
at  the  expense  of  the  parties,  as  will  be  deemed  legal  notice  in  land 
cases  in  the  State  or  Territory,  under  the  laws  and  the  practice  of  the 
courts ;  your  report  to  be  accompanied  with  your  joint  opinion  and 
decision. 

6th.  You  will  treat  all  filings  upon  lands  which  have  once  been 
**  offered"  as  abandoned  after  the  lapse  of  twelve  months  from  the  al- 
leged settlement,  which  is  the  statutory  limitation,  and  all  filings  upon 
"  unoffered  lands"  as  abandoned  aft;er  the  lapse  of  twenty-one  months 
after  such  alleged  settlement  or  the  filing  of  the  township  plat,  unless 
within  the  period  fixed  by  law  proof  and  payment  shall  have  been 
made,  or  legal  tender  of  such  proof  and  payment  shall  have  been  made 
and  refused ;  of  which  tender  and  refusal  you  will  take  care  to  make 
proper  endorsement  in  each  case. 

Tth.  This  office  will  duly  examine  all  entries,  and,  where  advise 
filings  appear,  will  hold  them  suspended  until  the  legal  expiration  of 
the  adverse  claims ;  and  when  two  or  more  entries  are  found  to  conflict, 
will  dispose  of  them  according  to  merit,  ordering  investigation  when 
necessary  to  a  determination  of  the  respective  rights  of  the  parties. 

8th.  The  pendency  of  contest  between  alleged  pre -emptors  who  have 
merely  filed  for  a  tract,  and  who  have  not  made  actual  entries,  does  not 
withdraw  the  land  from  market ;  but  any  right  acquired  by  third  parties 
subsequent  to  the  initiation  of  contest,  will  be  regarded  as  subject  to  the 
right  of  the  contesting  parties,  and  liable  to  be  defeated  by  an  award  to 
either  contestant  of  the  tract  claimed.  This  rule  is  issued  in  accord- 
ance with  a  decision  of  the  department  proper,  dated  October  22, 1870. 

9th.  After  notice  of  restoration  to  private  entry,  and  before  the  date 
fixed  for  such  restoration  by  published  notice,  no  settlement  or  other 
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act  subsequent  to  such  notice,  can  give  any  preference  right  to  lands 
embraced  in  such  notice ;  but  the  order  of  the  Commissioner  is  impera- 
tive in  its  nature,  and  operates  as  a  withdrawal  from  pre-emption, 
homestead  or  other  disposal,  except  in  accordance  with  the  terms  of  the 
published  notice.  The  land  must  in  such  case  be  restored ;  and,  if 
there  is  competition,  must  be  sold  to  the  highest  bidder,  according  to 
law.  The  same  effect  is  given  to  a  proclamation  for  public  sale,  from 
the  date  of  its  receipt  and  promulgation  by  the  district  officers. 

10th.  After  decision  by  this  office,  you  will  in  all  cases  allow  the 
parties  sixty  days  from  service  of  notice,  within  which  to  appeal  to  the 
honorable  Secretary  of  the  Interior ;  and,  at  the  expiration  of  that 
period  report  promptly  the  action  had  pursuant  to  such  notice. 

Careful  attention  to  the  foregoing  will  save  much  unnecessary  cor- 
respondence and  litigation,  and  greatly  simplify  the  treatment  of  pre- 
emption claims ;  and  you  will  please  conform  yotir  action  hereafter  to 
the  rules  herein  prescribed,  referring  to  this  office,  as  heretofore,  in  ex- 
ceptional and  doubtful  cases. 

Respectfully, 

JOS.  S.  W^ILSON,  Commissioner. 

Reqisteb  and  Recbivee. 

Approved  :  C.  DELANO,  Secretary  of  the  Interior, 
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CIRCULAR. 


Department  of  the  Interior, 

General  Land  Office, 

May  6th,  1871. 

The  following  is  an  act  approved  July  14,  1870,  to  extend  the  pro- 
visions of  the  pre-emption  laws  to  the  Territory  of  Colorado,  and  for 
other  purposes :     [Fart  II.,  No.  26.] 

This  act  has  been  amended  as  toliows:  [rart  11.,  JNo.  41.J 

These  statutes  leave  the  provisions  of  the  law  as  heretofore  respecting 
**  offered  lands,"  viz :  tiling  within  thirty  days,  and  payment  within 
twelve  months  after  settlement.  ^     ^  ^      .„        .  «,    u-       u     ^    i 

The  settler  on  surveyed  "  unoffered  land"  must  file  his  or  her  declara- 
torv  statement  within  three  months  from  the  date  of  his  or  her  settle- 
ment on  such  land,  and,  within  thirty  months  from  the  expiration  of 
said  three  months,  make  the  proper  proof;  and  pay  for  such  land. 

Where  settlers  had  already  filed  before  the  passage  of  the  act,  they 
are  required  to  make  proof  and  payment  within  two  years  from  such 
passage ;  therefore,  all  filings  made  prior  to  that  date  will  expire,  by 
limitation  of  law,  upon  unotfered  lanas,  on  the  14th  ot  July,  1872. 

The  settler  on  *•  unsurveyed  land"  must  file  his  or  her  declaratory 
statement  within  three  months  from  the  date  of  the  receipt,  at  the  district 
land  office  of  the  approved  plat  of  the  township  embracing  the  tract 
upon  which  he  or  she  has  settled,  and,  within  thirty  months  from  the 
expiration  of  said  three  months,  make  the  proper  proof,  and  pay  for 

such  tract.  ^  ,        ^   ,^.^  .  .      «,.  ...      .^ 

The  proviso  of  the  act  of  June  2,  1862,  requirmg  filmg  withm  six 
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months  from  survey  in  the  field,  and  providing  for  filing  with  the  Sur- 
veyor Greneral,  is  repealed. 

The  restriction  as  to  construction  of  the  act  of  March  27,  1854,  is 
called  to  your  especial  attention. 

In  cases  governed  by  these  provisions  you  vrill  please  conform  your 
action  thereto. 

WILLIS  DRUMMOND,  Oommis»ioner. 

BsoiSTEB  AND  BeOEIYSB. 

Under  date  of  July  20, 18T2,  this  circular  was  reissued  with  the  fol- 
lowing additions : 

By  act  of  March  22,  1872,  all  filings  in  the  State  of  California  which 
would,  under  previous  laws,  expire  prior  to  March  22,  1873,  are  held 
good  until  that  date,  both  for  offered  and  un  offered  lands. 

By  act  of  May  9,  1872,  all  filings,  both  for  offered  and  unoffered 
lands,  in  the  States  of  Minnesota,  Wisconsin  and  Michigan,  and  the 
Territory  of  Dakota,  where  settlement  was  made  prior  to  its  passage, 
are  held  good  for  one  year  from  the  time  when  they  would  expire  under 
previous  laws. 

In  other  States  and  Territories  the  general  provisions  of  this  circular 
will  apply.  It  will  be  observed  that  all  filings  for  unoffered  lands 
where  settlement  was  made  prior  to  April  14,  1870,  expired  on  the  14th 
instant  by  operation  of  the  act  and  joint  resolution  above  quoted,  ex- 
cept in  the  States  and  Territory  covered  by  acts  of  March  22  and  May 
9,  1872,  above  referred  to. 

See  No.  367  and  Part  II.,  Nos.  48,  56. 


No.  365. 

C.  G.  SHAW. 

Shaw  claimed  to  enter  195  acres. 

Held-  That  he  could  only  enter  160,  or  a  quarter  section.  Cites  2  Stat, 
313 ;  2  Opinions  of  Attorney  General,  563,  578 ;  3  Do.,  113. 

Definition  of  the  term  "quarter  section." 

Depastment  of  Justice, 
Offios  of  Assistant  Attorney  General, 

Washington,  July  11,  1871. 

Sir: — I  have  considered  the  case  of  Calvin  G.  Shaw,  Pre-emption 
claim,  covering  S.  E.  i  of  S.  W.  i,  35,  94, 53,  and  E.  i  Lots  1  and  2  of 
N.  W.  J,  N.  E.  i,  of  S.  W.  i,  and  W.  J,  Lot  1  of  N.  E.  J,  2,  93,  53, 
Dakota  Territory. 

Shaw  filed  a  declaratory  statement  on  this  tract,  May  6,  1867. 

September  25,  1869,  he  proved  up,  paid  for  the  land  and  took  his 
duplicate  receipt.  The  Commissioner,  however,  refused  to  confirm  the 
entry  on  the  ground  that  the  filing  covered  tracts  in  all  amounting  to 
one  hundred  and  ninety-five  and  eighty-six  one-hundredths  acres  of 
land,  and  that  the  pre-emption  act  only  allows  the  entry  of  one  hundred 
and  sixty  acres,  or  a  technical  quarter  section. 

Shaw  was  informed  by  letter  to  the  Register  and  Receiver,  dated 
June  15,  1870,  that  he  would  be  allowed  to  select  which  of  the  legal 
subdivisions  he  would  omit  from  his  entry  so  as  to  include  his  principal 
improvements,  preserve  the  contiguity  of  the  land  remaining,  and  ap- 
proximate to  one  hundred  and  sixty  acres. 


J 
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From  this  decision  Shaw  appeals. 

The  pre-emption  act  of  1841  gives  a  settler  the  right  to  enter  "  any 
number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter 
section  ofland.^^ 

A  "  quarter  section"  means  a  tract  of  Ian ^  containing  by  intendment 
one  hundred  and  sixty  acres,  not  the  amount  of  one  hundred  and  sixty 
acres  in  a  particular  form.  It  is  the  technical  term  used  to  designate  a 
certain  legal  subdivision  of  the  public  land  ascertained  by  official  sur- 
vey under  the  laws  of  Congress  (2  Stat,  313,  Attorney  General's  Opin- 
ion II.,  page  563;  IL,  p.  5T8,  and  III.,  114.  Rules  and  Regulations 
G.  L.  0.,  Pub.  Ld.  Laws,  p.  643.) 

It  may  and  generally  does  contain  just  one  hundred  and  sixty  acres  of 
land,  but  through  the  unavoidable  inaccuracy  of  surveys  in  adjusting 
meridians,  etc.,  it  often  exceeds  or  falls  below  that  amount.  It  is  still, 
however,  the  technical  legal  quarter  section  defined  by  law  and  ascer- 
tained by  official  survey. 

The  pre-emption  settler  has  the  right  under  the  Act  of  1841  to  enter 
either  one  hundred  and  sixty  acres  in  legal  subdivisions  lying  contigu- 
ous to  each  other  without  reference  to  the  quarter  section  lines,  or  he 
has  the  right  to  enter  a  quarter  section  as  such,  in  which  case  he  can 
take  the  amount  of  land  contained  therein  as  shown  by  the  official  sur- 
vey. In  entering  a  "  quarter  section,"  he  cannot,  of  course,  depart  from 
the  ascertained  lines,  but  must  take  one  hundred  and  sixty  acres  or  less, 
as  the  case  may  be. 

In  the  case  under  consideration,  Shaw  claims  by  legal  subdivision, 
but  not  according  to  the  lines  of  a  quarter  section.  Part  of  the  land  is 
in  one  township,  in  Sec.  2,  and  part  in  another  township,  in  Sec.  35. 
He  should  be  allowed  to  enter  any  number  of  the  legal  subdivisions 
contiguous  to  each  other  and  including  his  dwelling  so  that  the  whole 
shall  not  in  amount  exceed  one  hundred  and  sixty  acres,  but  he  cannot 
under  the  act  take  more  than  that  amount  because  the  land  claimed  does 
not  constitute  what  is  legally  known  as  a  ''  quarter  section." 

I,  therefore,  recommend  that  the  decision  of  the  Oommissioner  be 
affirmed.  Very  respectfully, 

W.  H.  SMITH,  Asst.  Atty.  General 
Hon.  C.  DisiANO,  Secretary  of  the  Interior, 

Concurred  in  by  Acting  Secretary  Cowen,  July  12,  1871. 

[Note. — The  practice  of  the  General  Land-Office  on  this  i)oint  may  be 
stated  as  follows:  "  That  in  cases  of  an  excess  where  the  tract  is  not  a  tech- 
nical quarter  section  the  entry  must  approximate  to  160  acres.  In  cases 
where  the  excess  is  small  and  the  subtraction  of  a  subdivision  would  force 
the  claimant  to  lose  an  area  below  160  acres,  greater  than  the  excess  applied 
for,  the  entry  on  equitable  grounds,  is  usually  allowed."] 

Commissioner's  letter  to  Register  and  Receiver  at  Fargo,  D.  T., 
July  1, 1875. 
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No.  366. 

DANIEL  A.  MALONE. 

A  pre-emptor  may  pay  for  part  of  his  claim. 

Department  of  the  Intsbiob, 

General  Land  Offioe, 
Washington,  D.  C,  October  13,  18T4. 
Register  and  Receiver,  Oregon  City,  Oregon. 

Gentlemen  : — Your  favor  of  the  23d  ultimo  forwarding  the  applica- 
tion of  Daniel  A.  Malone  to  enter  the  E.  i,  S.  E.  i,  11,  and  N.  W.  i, 
S.  W.  i,  12,  2,  12,  rejected  by  you  for  the  reason  that  he  filed  for  160 
acres  but  is*  only  desirous  to  enter  120  acres,  has  been  received. 

You  state  that  Mr.  Malone  is  pecuniarily  unable  to  pay  for  his  entire 
claim. 

I  see  no  reason  why  this  application  should  not  be  granted,  and  you 
will  therefore  notify  Mr.  Malone  that  he  may  come  forward  and  offer 
his  proof  for  that  portion  he  desires  to  enter. 

Very  respectfully, 

S.  S.  BURDETT,  Commimoner. 


No.  367. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  June  26,  18T2. 
Gentlemen  : — The  following  is  an  *'  act  to  extend  the  time  for  the 
payment  for  thejr  lands  by  persons  holding  pre-emptions  on  the  public 
lands,"  &c.,  approved  May  9,  1872.     [Part  II.,  No.  65.] 

Under  this  enactment,  all  filings,  where  settlement  was  made  prior 
to  its  approval,  whether  upon  offered  or  unoffered  lands,  are  held  good 
and  extended  one  year  from  the  time  when  they  would  expire  under 
previous  laws. 

In  receiving  final  proof  and  payment  you  will  be  governed  accord- 
ingly. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
Register  and  Receiver. 


No.  368. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  0.,  June  10,  1874. 
Gentlemen: — Inclosed  herewith  find  copy  of  an  act  approved  June 
3,  1874,  entitled  ''An  Act  to  extend  the  time  to  pre-emptors  on  the 
public  lands  in  the  State  of  Minnesota  to  make  final  payment."  [Part  II., 
No.  110.] 

This  applies  to  pre-emptors  on  offered  and  unoffered  lands,  including 
Port  Ridgely  and  Sioux  Indian  reservations.  It  does  not  apply  to  any 
pre-emptors  save  those  whose  claims  were  initiated  on  or  before  June 
3, 1874,  and  whose  period  for  proof  and  payment  had  not  expired  prior 
to  that  date.    To  such  it  gives  two  years  additional  to  the  time  allowed 
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by  other  laws  for  proof  and  payment.     You  will  give  it  eflPect  accord- 
ingly.   Please  acknowledge  receipt. 

Respectfully, 

S.  S.  BURDETT,  Commissioner, 
Register  and  Regeiveb,  Minnesota, 


(E)   SALE  AND  FORFEITURE. 

No.  369. 

WEBSTER  V.  SUTHERLAND. 

Held — ^That  a  written  contract  for  the  sale  of  growing  trees,  which  the 
purchaser  was  to  cut  and  remove  as  soon  as  the  vender  obtained  a  patent, 
was  such  a  contract  as  is  inhibited  by  the  13th  section  of  the  act  of  Sept.  4, 

Department  of  the  Interior, 

Washington,  D.  C,  October  19,  1872. 

Sir  : — I  have  considered  the  contested  pre-emption  case  of  Daniel 
Webster  v.  Martha  J.  Sutherland,  involving  the  right  to  the  N.  E.  J, 
Sec.  13,  T.  18,  S.  R.  14,  E.  Topeka,  Kansas. 

Webster's  claim  has  priority,  is  entirely  regular  and  must  succeed 
unless  he  is  disqualified  under  the  13th  section  of  the  act  of  September 
4tb,  1841,  by  reason  of  his  having  contracted  in  writing  to  sell  the 
timber  on  three  acres  of  the  land,  the  purchaser  to  take*  and  remove 
the  same  as  soon  as  Webster  obtains  the  patent. 

The  said  13th  section  requires  the  pre-emptor  before  he  shall  be  en- 
titled to  his  patent  to  take  an  oath  that  '*  he  has  not  directly  or  indi- 
rectly, made  an  agreement  or  contract,  with  any  person  or  persons, 
whatsoever  by  which  the  title  which  he  might  acquire  from  the  Gov- 
ernment of  the  United  States,  should  inure  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself  or  herself." 

Is  the  growing  timber,  unsevered  from  the  land,  and  which  the  pur- 
chaser is  himself  to  cut  and  remove,  an  interest  in  the  land  7  If  it  is, 
then  a  contract  by  which  such  growing  timber  is  sold,  is  a  contract  by 
which  "title"  may  "inure  to  the  benefit"  of  such  purchaser. 

In  my  opinion  such  timber  is  a  part  of  the  realty,  and  a  contract  for 
its  sale  is  sueh  a  contract  as  is  inhibited  by  the  13th  section.  Teakle  v. 
Jacob,  33  Penn.  Stats.  3T6.  Oreen  v.  Armstrong,  1  Druio,  650.  Bishop 
V.  BisTiopf  1  Kernan,  123.  Buck  v.  Fickwell,  1  Williams  (vol.)  i5T. 
Putney  v.  Dey,  6  N.  H.  431. 

I  reverse  your  decision,  and  herewith  return  the  papers  transmitted 
with  your  letter  of  the  30th  of  August  last. 

Very  respectfully, 

B.  R.  COWBN,  Acting  Secretary. 
Hon.  Willis  Drummond,  Commissioner  General  Land-Office. 


No.  370. 

HUDSONPILLER  v.  QUEEN. 

A  verbal  sale  accompanied  by  delivery  of  possession  of  the  land  is  such  a 
contract  as  is  prohibited  by  the  13th  section  act  of  Sept.  4, 1841. 

Department  of  the  Interior, 

Washington,  D.  C,  Sept.  18,  1874. 
Sir  : — I  have  examined  the  case  of  R.  P.  Hudsonpiller  v.  William 
Queen,  involving  title  to  the  N.  W.  i  N.  B.  i  section  15,  4  S.  8  W., 
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Concordia,  Kansas,  on  appeal  from  yonr  decision  of  September  1, 1873, 
in  favor  of  Hudsonpiller. 

The  facts  of  the  case  are  in  the  main  correctly  recited  in  jour  deci- 
sion. 

In  mj  opinion  tMe  verbal  sale  by  Qaeen  to  Morgan,  accompanied  by 
delivery  of  possession  of  the  land  sold,  was  such  a  contract  or  agree- 
ment as  is  prohibited  by  the  13th  section  of  the  act  of  September  4, 
1841.  It  is  a  contract  that  might  have  been  enforced  in  a  court  of 
equity  by  the  grantee,  as  against  the  claimant  (Story's  Eq.,  §  761, 
and  cases  there  cited.)  When  Morgan  assigned  his  interest  in  the 
tracts  to  Hudsonpiller,  the  latter  succeeded  to  all  the  rights  of  the  for- 
mer, including  the  remedy  in  equity  against  Queen. 

It  is  evident,  therefore,  that  Queen  is  within  the  prohibition  of  the 
statute  so  far  as  this  land  is  concerned. 

I  affirm  your  decision,  and  return  herewith  the  papers  transmitted 
with  your  letter  of  June  6,  1874. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary. 
To  the  Oommiasioner  of  the  General  Land-Office. 


No.  371. 

CATALA  v.  AUSTIN  and  BATEMAN. 

A  sale  should  not  be  held  to  work  a  forfeiture  of  a  pre-emption  right  unless 

it  is  a  voluntary  one  and  made  while  the  party  is  in  possession  of  his 

mental  Acuities. 

Department  op  the  Interior, 

Washington,  D.  C,  Oct.  12,  1874. 

Sir: — I  have  examined  the  case  of  Henry  Catala  v.  A.  A.  Austin 
and  Francis  Bateman,  involving  title  to  the  S.  E.  ^,  4,  4,  6,  Stockton, 
California,  on  appeal  from  your  decision  of  December  11,  1873. 

Ton  awarded  the  land  in  controversy  to  Austin.  Catala  did  not 
appeal,  and  the  contest  is  now  between  Austin  and  Bateman.  I  think 
Austin's  right  is  superior  to  that  of  Bateman,  and  I  therefore  affirm 
your  decision  awarding  the  land  to  him.  Had  Catala  appealed,  it  is 
probable  that  the  tract  would  have  been  given  to  him,  as  I  do  not  con- 
cur with  your  office  as  to  the  effect  of  the  alleged  sale  of  Catala's  house 
made  by  his  guardian  while  he  was  insane. 

I  think  that  no  sale  should  be  held  to  work  a  forfeiture  of  a  pre- 
emption right  unless  it  was  a  voluntary  one  and  made  while  the  party 
was  in  the  possession  of  his  mental  faculties.  If  made  by  a  guardian 
while  the  pre-emptor  was  insane,  and  the  pre-emptor  should  afterwards, 
and  within  a  reasonable  time,  become  sane  and  demaiid  his  pre-emption 
claim,  (as  was  this  case,)  it  should  be  awarded  to  him. 

Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary, 
Hon,  Commissioner  of  (lie  General  Land- Office, 


No.  372. 

PHILIP  WALDRON. 

Held — That  parol  evidence  was  always  admissible  to  defeat  a  deed 
or  written  contract  on  the  ground  of  illegal  consideration,  duress,  or 
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fraud,  although  sach  eyidenoe  directly  contradict  the  statements  con- 
tained in  the  instrument.  Chittj  on  Contracts,  119.  %  Kent,  751. 
Boyce  v.  Orundy,  3  Peters,  219.  Taylor  y.  Biggs,  1  Peters,  591.  Bus- 
sell  V.  Southard,  12  How.  139.  See  alsoFtZte  v.  Bodriguez,  12  Wall, 
323  ;  where  a  deed  absolute  on  its  face  was  on  pardl  evidence  held  to 
be  a  mortgage. 

Also,  held — That  the  deed  in  the  present  case  was  invalid  as  a  deed. 
It  was  intended  as  a  mortgage,  and  the  contingency  upon  which  it  was 
to  take  e£fect  has  not  happened.  It  has  become  void  and  is  not  suffi- 
cient to  disqualify  Waldron  from  making  his  entry. 

Decision  by  the  Secretary,  Dec.  22,  18T4. 


No.  373. 

SHUSTER  V.  GRADY  btp.  al. 

Mortgages,  which  have  been  released,  are  no  bar  to  the  completion  of  a  pre- 
emption claim.  Parties  who  take  no  appeal  from  a  decision  are  considered 
bound  thereby. 

Department  of  the  Interior, 

Washington,  D.  C  ,  January  29,  1874. 
Sir  : — ^I  have  considered  the  appeal  taken  by  John  Sbuster  from  your 
adverse  decision  of  April  3, 1873,  in  the  case  of  John  Shuster  v.  Thomas 
O.  Grady  et.  al,  involving  his  right  to  the  W.  ^  of  N.  E.  ^,  and  S.  E.  \ 
of  N.  W.  \  of  Section  13,  T.  6  N.,  R.  10  W.,  M.  D.  M.,  San  Francisco 
District,  California. 

Tour  only  grounds  of  decision  against  him  appear  to  be  the  fact  that 
at  the  dates  of  trial  and  your  decision  there  were  subsisting  two  mort- 
gages executed  by  him  against  the  land  he  claims. 

These  have  been  released  and  I  think  there  is  now  no  valid  objection 
to  his  completing  his  claim  in  conformity  to  law.  Tour  decision  is 
modified  accordingly.  The  other  parties  interested  in  your  decision  not 
having  taken  an  appeal  therefirom  are  considered  bound  thereby. 

The  papers  in  the  case  transmitted  with  your  letter  of  Oct.  9, 1873, 
are  herewith  returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  W,  Drummond,  Commissioner  General  Land-Office. 


II.  VERSUS  HOMESTEADS. 

No.  374. 

DAVID  BURKETT. 

Burkett  filed  as  a  pre-emptor  and  afterwards  applied  to  file  on  another  tract 
as  a  homestead. 

Held — ^That  he  could  not  file  on  both.  He  could  not  reside  on  both.  He 
must  elect  which  he  will  hold. 

Department  of  the  Interior, 

Washington,  D,  C,  3d  Feb.,  1872. 

Sir  : — I  have  considered  the  case  of  David  Burkett  appealed  from 
your  office. 

Burkett,  November  11,  1870,  filed  as  a  pre-emptor  on  the  S.  W.  |, 
Section  18,  T.  94,  R.  46,  Sioux  City,  Iowa. 
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On  the  2d  Oct.,  18Y1,  he  applied  to  take  the  W.  ^  of  the  tract  as  a 
homestead,  and  the  E.  ^  under  the  pre-emption  filing. 

This  he  could  not  be  permitted  to  do,  as  both  the  homestead  and  pre- 
emption laws  require  residence  on  the  tract  claimed  under  them,  and 
Burkett  could  not  have  a  legal  residence  on  both  of  the  two  tracts 
claimed  by  him  under  the  different  laws. 

He  should,  however,  be  permitted  to  complete  his  title  to  either  half 
as  claimed  bj  him  or  to  the  whole  tract  as  a  pre-emption. 

Your  decision  to  this  eifeet  is  affirmed  and  the  papers  herewith  re- 
turned. 

Very  respectfully,  C.  DELANO,  Secretary. 

Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


No.  375. 

BEEBE  V.  HURLBUKT. 

While  the  land  was  withdrawn  Beebe  entered  with  his  &mil^.  On  the  day 
of  its  restoration  Hurlburt  made  a  homestead  entry  on  it.  Afterwards 
Beebe,  and  on  the  same  day  of  restoration,  asked  leave  to  file  his  D.  S.  on 
the  same. 

Held— That  he  had  entered  wrongfully,  and  that  to  allow  him  to  take  the 
land  as  against  Hurlburt,  would  be  to  allow  him  to  take  advantage  of  his 
own  wrong. 

DSPABTIiENT  OF  JUSTICE, 

OvFiCE  OF  Assistant  Attorney  General, 

Washington,  July  29,  1871. 

Sir  : — I  have  examined  the  case  of  Day  Beebe  v.  Thomas  B.  Hurl- 
burt involving  the  right  to  N.  E.  i,  Section  33,  T.  9,  N.  R.  1  £., 
Marysville,  California. 

The  land  in  controversy  was  withdrawn  for  railroad  purposes  Feb- 
ruary 14th,  1865. 

July  6th,  1870,  it  was  restored  to  pre-emption  filing  and  homestead 
entry  by  published  notice  in  accordance  with  a  letter  of  the  commis- 
sioner dated  May  6th,  1870.  On  the  day  of  its  restoration  Hurlburt 
appeared  at  the  local  office  and  applied  to  enter  the  tract  as  a  home- 
stead. His  application  was  received ;  he  made  the  required  affidavit, 
paid  the  fee  and  received  duplicate  homestead  receipt  No.  779. 

About  an  hour  afterwards  Beebe  appeared  at  the  land  office  and 
offered  to  file  a  declaratory  statement  on  the  tract  as  a  pre-emptor. 
This  the  Register  refused  to  receive  on  the  ground  that  the  tract  was 
covered  by  the  homestead  entry  of  Hurlburt. 

The  Commissioner  sustained  the  decision  of  the  local  officer,  and 
Beebe  appealed  to  the  Secretary. 

At  the  date  of  its  restoration  Beebe  was  living  with  his  family  on 
the  land  in  controversy,  where  he  had  a  house  and  other  improve- 
ments. 

Hurlburt  claimed  a  possessory  right  to  the  land  under  the  laws  of 
Californiai  in  the  prosecution  of  which  he  had  recovered  judgment 
against  Beebe  in  one  of  the  local  courts. 

Beebe  did  not  by  reason  of  his  settlement  before  restoration  acquire 
any  right  to  the  land,  and  the  only  question  presented  for  decision  is 
^whether  his  occupancy  of  the  land  on  the  day  of  its  restoration  was  an 
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initiation  of  a  pre-emption  right  to  which  the  homestead  entry  maat  be 
subject. 

I  am  of  opinion  that  it  was  not.  He  entered  wrongfully,  and  to 
allow  him  to  hold  the  land  as  against  a  person  who  had  in  all  respects 
complied  with  the  law  would  be  to  reward  him  for  doing  an  unlawful 
act. 

I  recommend  that  the  decision  of  the  Commissioner  be  affirmed. 

Very  respectfully, 

W.  H.  SMITH,  A8St.  AUy,  General 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  the  Secretary,  July  31,  ISItl. 


No.  376. 

CRYSTAL  V.  DAHL  and  ENO  v.  McDONALD. 

Land  when  once  appropriated  under  the  homestead  law,  is  thereafter  re- 
moved from  pre-emption  settlement  and  homestead  entry,  and  can  only  be 
again  subject  to  them  by  a  cancellation  of  the  homestead  entry  in  the  man- 
ner prescribed  by  law. 

Such  cancellation  oecomes  effective  at  the  date  of  the  receipt  of  the  order 
therefor  at  the  local  offiee. 

To  initiate  a  valid  right  under  the  pre-emption  law  to  a  tract  of  land  covered 
by  a  homestead  entrv,  some  act  of  settlemont  must  be  performed  by  the 
p'rc-emptor  subsequently  to  the  cancellation  of  said  homestead  entry. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  D.C.,  April  13,  1872. 

Sir: — I  have  examined  the  case  of  Garrett  Crystal  v.  Martin  Dahl, 
involving  the  right  to  enter  S.  E.  J,  sec.  12,  T.  2  S.,  R.  7  W.,  Con- 
cordia, Kan.,  on  appeal  from  the  decision  of  the  Commissioner  of  the 
General  Land  Office  of  Nov.  17,  1871.  Crystal  settled  on  the  land  in 
controversy  in  December,  1870,  at  which  date  there  was  no  land-office 
in  the  district  where. the  tract  was  situated,  the  old  one  at  Junction 
City  having  been  closed  Nov.  30, 1870.  The  new  one  at  Concordia  was 
not  opened  until  Jan.  16,  1871.  On  this  last  mentioned  date,  Dahl  en- 
tered the  tract  as  a  homestead.  Subsequently,  Crystal  applied  to  file  as 
a  pre-emptor,  alleging  settlement  in  December,  1870.  His  application 
was  at  first  refused  by  the  local  officers,  but  was  afterwards  allowed  on 
receipt  of  the  Commissioner's  circular  of  Dec.  30,  1870. 

When  the  old  office  at  Junction  City  was  closed,  the  land  in  contro- 
versy was  covered  by  a  homestead  entry,  which  was  subsequently,  to 
wit,  on  the  6th  day  of  December,  1870,  cancelled  by  the  Commissioner, 
notice  of  such  cancellation  being  sent  to  the  local  land-office  at  Concor- 
dia. The  Commissioner  held  that  the  homestead  entry  of  Dahl  was 
made  subject  to  any  rights  that  might  be  filed  for  within  the  time 
allowed  by  law,  and  that  as  Crystal  within  that  time  made  several 
applications  to  file,  and  was  in  fact  the  first  of  the  two  claimants  to 
settle  on  the  land,  he  was  entitled  to  enter  the  same,  and  that  the 
homestead  entry  of  Dahl  should  be  cancelled.  From  this  decision  Dahl 
has  appealed.  While  covered  by  an  uncancelled  homestead  entry,  land 
is  not  subject  to  pre-emption  settlement  or  homestead  entry.  When 
once  appropriated  under  the  homestead  law,  it  is  thereafter  removed 
from  such  settlement  and  entry,  and  can  only  be  again  made  subject  to 
them  by  a  cancellation  of  a  homestead  entry  in  the  manner  prescribed 
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by  law.  (See  my  opinion  in  the  case  of  Bowman,  in  answer  to  letter  of 
Senator  Corbett,  where  this  point  is  fully  discnssed.)  The  order  for 
cancellation  takes  effect  from  the  date  of  its  receipt  by  the  local  officers, 
subjecti  of  course,  to  the  right  of  appeal.  Crystal  settled  before  the 
cancellation  of  the  prior  homestead  entry,  and  therefore  acquired  no 
right  by  virtue  of  such  settlement.  Neither  can  he  take  advantage  of 
the  fact  that  he  was  on  the  land  at  the  date  of  the  cancellation  to  ante- 
date the  right  of  Dahl,  who,  during  the  regular  office  hours  of  that  day, 
appropriated  it  under  the  homestead  law.  He  was  on  the  tract  wrong- 
fully, and  cannot  be  allowed  to  take  advantage  of  his  own  wrong  to  the 
prejudice  of  another  claimant  in  good  faith^  who  has  fully  complied  with 
all  the  requirements  of  law. 

On  the  very  day  the  old  entry  was  cancelled,  and  before  Crystal  as- 
serted his  claim  by  asking  to  file,  Dahl  acquired  a  homestead  right  in 
the  manner  pointed  out  by  the  statute.  This  again  removed  the  land 
from  pre-emption  and  homestead  appropriation,  and  the  local  officers 
very  properly  rejected  in  tllfe  first  instance  the  proffered  filings  of  Crys- 
tal. This  view  of  the  law  is  entirely  consistent  with  the  circular  of 
December  30,  1870,  which  the  local  officers  seem  to  have  misinterpreted 
when  they  allowed  the  filings  of  Crystal.  I  recommend  that  the  de- 
cision of  the  Commissioner  be  reversed,  and  that  the  entry  of  Dahl  be 
allowed  to  stand.  The  case  of  Oilman  J.  Nelson  v.  Peter  Crystal,  in 
the  same  land  district,  on  appeal  from  a  similar  decision  of  the  Commis- 
sioner, involves  identically  the  same  facts,  and  should  receive  a  like  dis- 
position. Very  respectfully, 

W.  H.  SMITH,  A88t.  Atty,  General 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  the  acting  Secretary,  April  13,  1872. 

Department  of  the  Intbbiob, 

Washington,  D.  C,  Aug.  5,  1874. 

Sib  : — I  have  examined  the  case  of  Charles  G.  Eno  v.  W.  H.  McDon- 
ald, involving  the  title  to  N.  W.  J,  Sec.  10,  T.  6,  E.  10,  Cawker  City, 
Kansas,  on  appeal  from  your  decision  of  Nov.  21,  1873.  One  Isaac  A- 
Schafer  made  homestead  entry  of  the  tract  May  18,  1871,  which  entry 
was  cancelled  by  letter  of  your  office,  dated  October  16,  1872,  received 
at  the  local  office  October  29,  1872.  October  30,  1872,  Eno  entered  the 
land  as  a  homestead.  January  10,  1873,  McDonald  filed  amended 
declaratory  statement^  alleging  settlement  October  26,  1872.  The 
material  part  of  your  decision  is  in  the  following  words,  viz : 
"  McDonald  appears  to  have  made  his  settlement  October  26,  1872,  as 
alleged  in  his  D.  8.,  and  to  have  occupied  a  house  upon  the  land  be- 
longing to  J.  Moulton,  which  he  subsequently  bought,  together  with 
all  the  improvements  of  the  said  Moulton.  At  the  date  of  his  first 
settlement  upon  the  land  he  could  gain  no  rights  to  the  same,  it  then 
being  covered  by  the  uucancelled  homestead  of  Schafer  ;  but  upon  the 
receipt  of  the  cancellation  of  said  homestead  at  the  district  office,  he 
being  found  upon  the  land,  his  right  attached,  eo  instante,  to  the  exclu- 
sion of  the  homestead  right  of  Eno,  filed  the  morning  of  October  30, 
and  the  homestead  of  Eno  will  accordingly  be  held  subject  to  the 
ability  of  the  said  McDonald  to  perfect  his  claim  under  the  pre-emption 
law." 

From  this  decision  appeal  has  been  taken  to  the  Department  by  Eno, 
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and  error  in  two  respects  alleged :  first,  yoar  finding  of  fact  that  Mo- 
Donald  settled  in  good  faith  prior  to  cancellation  and  the  entry  by  Eno ; 
second,  your  application  of  the  law  to  the  facts  found.  Admitting  your 
statement  of  fact  to  be  correct,  (which  is  all  that  is  claimed,  for  Mc- 
Donald,) I  am  of  opinion  your  decision  should  be  reversed.  The  can- 
cellation of  the  prior  homestead  entry  took  e£fect  when  notice  of  such 
cancellation  was  received  at  the  local  office,  and  then,  and  not  till  then, 
wa3  the  land  subject  to  further  entry  or  settlement.  (Crystal  v.  Dahl, 
Secretary's  decision,  April  13,  1872.  Opinions  Assistant  Attorneys- 
General,  vol.  2,  p.  5.)  Subsequently  to  this  receipt  Eno  entered  the 
tract  as  a  homestead.  McDonald's  settlement  as  a  pre-emptor,  Oct.  26, 
1872,  was  invalid,  because  made  while  the  land  was  yet  reserved  by  the 
uncancelled  entry  of  Shafer,  and  he  cannot  be  allowed  to  take  advantage 
of  his  own  wrong  to  defeat  the  right  of  Eno  by  claiming  through  it  a 
prior  right  initiated  subsequently  to  the  cancellation.  (Beebe  v.  Hurl- 
burt.  Secretary's  decision,  July  29, 1871.  Opinions  Assistant  Attorneys- 
GFeneral,  vol.  2,  p.  149.)  Your  decision  id,  therefore,  hereby  reversed, 
and  the  homestead  entry  of  Eno  will  stand  as  valid. 

The  papers  transmitted  with  your  letter  of  April  20,  1874,  are  here- 
with returned.         Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary. 
To  the  Commissioner  of  the  General  Jjand- Office. 


No.  377.  ^^^^ 

EOBS  V.  SINCLAIR. 

A  person  in  possession  of  a  valid  pre-emption  claim  may  at  any  time  within 

the  lifetime  of  the  filing  commute  it  to  a  homestead,  and  that  in  so  doins 

his  right  will  relate  back  to  the  date  of  his  settlement  to  the  exclusion  of 

intervening  adverse  claims. 

Depabtmbnt  of  the  Interior, 

Washington,  D.  C,  June  19,  1872. 

Sib  : — ^I  have  considered  the  case  of  J.  F.  Ross  v.  Duncan  Sinclair, 
involving  the  right  to  the  W.  ^  of  S.  E.  i  and  B.  ^  of  8.  W.  i,  Section 
28,  T,  5  S.,  R.  4  E.,  Concordia,  Kansas,  offered  land,  coming  up  firom 
your  OflSce  on  appeal. 

Ross,  May  10,  1871,  filed  D.  S.,  alleging  settlement  on  the  land  May 
5,  1871.  On  May  15,  1871,  he  commuted  the  same  to  a  homestead. 
Sinclair,  June  9,  1871,  filed  on  the  tract,  alleging  settlement  May  10, 
1871,  and  claims  that  as  his  settlement  antedates  the  initiation  of  Ross' 
homestead  claim,  and  as  a  homestead  entry  takes  effect  only  from  its 
date,  he,  Sinclair,  should  be  permitted  to  take  the  land. 

I  am  of  opinion  that  a  person  in  the  possession  of  a  valid  pre-emption 
claim  may  at  any  time  commute  it  to  a  homestead,  and  that  in  so  doing 
his  right  will  relate  back  to  the  date  of  his  settlement,  to  the  exclusion 
of  intervening  adverse  claims  to  the  land. 

I  therefore  affirm  your  decision  declaring  Ross'  right  to  the  land  as  a 
homestead,  and  rejecting  Sinclair's  pre-emption  claim. 

The  papers  in  the  case,  transmitted  with  your  letter  of  May  10,  are 
herewith  returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  of  General  Land- Office, 
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Ko.  378. 

J.  A.  GORD. 

Gord  filed  as  a  pre-emptor  on  land,  which,  after  such  filing,  became  double 

minimum. 
He  then  sought  to  commute  his  filing  to  a  homestead  entry,  and  to  include 

therein  160  acres. 

Held— That  he  could  not  be  allowed  to  do  it,  but  might  be  permitted  to 
have  his  original  filing  reinstated. 

Depabtmekt  or  the  Interior, 

Washington,  D.  C,  June  24,  1873. 

Snt: — I  have  considered  the  appeal  of  John  A.  Gord,  el  al^  from 
your  decision  of  February  10th,  1873,  relating  to  certain  homestead 
entries  of  double  minimum  lands  within  the  limits  of  the  grant  to  the 
Northern  Pacific  Railroad  Company. 

Gord  and  fourteen  others,  subsequently  to  the  withdrawal  for  rail- 
road purposes,  settled  as  pre-emptors  on  even  numbered  sections  of 
double  minimum  land  withm  the  twenty  mile  limits  of  the  road,  and 
each  claimed  one  hundred  and  sixty  acres.  During  the  months  of  August 
and  September,  1872,  they  appeared  at  the  local  office,  offered  proof  of 
settlement  and  cultivation,  and  asked  to  commute  their  filings  to  home- 
stead entries  for  the  full  amount  of  land  claimed.  Their  requests  were 
granted,  and  the  entries  allowed. 

You  held  that  these  entries  should  be  cancelled  for  one-half  of  the 
quantity  entered,  on  the  ground  that  only  eighty  acres  of  double  mini- 
mum land  can  be  taken  under  the  homestead  act  of  1862. 

I  affirm  your  decision,  and  return  herewith  the  papers  transmitted 
with  your  letter  of  the  15th  ultimo. 

The  appellants  pray  that  in  case  they  are  not  allowed  to  hold  the  en* 
tire  quantity  claimed  under  their  homestead  entries  they  may  be  remit- 
ted to  their  original  rights  as  pre-emption  claimants.  I  see  no  objec- 
tion to  this,  and  direct  that  it  be  done  in  all  cases  when  it  is  desired. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary, 
Hon.  Willis  Dbummoiu),  Commissioner  ofOeneral  Land-Office. 


No.  379. 

KEI8KEE  V.  JOHNSON  and  KING. 

Land  covered  by  a  homestead  is  subject  to  a  pre-emption  claim  initiated 

prior  to  the  homestead,  and  filing  should  be  received  within  the  legal 

period  after  settlement. 
A  purchaser  in  good  faith,  and  for  a  valuable  consideration,  of  land  covered 

by  a  cash  entry,  afterwards  cancelled,  is  not  accounted   a  trespasser, 

but  is  legally  in  possession. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  6,  1874. 
Register  and  Receiver,  Marysmlle,  Cal, 

Gentlemen  : — I  am  in  receipt  of  your  letter  of  the  17th  ult.,  trans- 
mitting appeal  and  other  paper  relative  to  the  claim  of  William  Keisker, 
for  S.  W.  i  32,  8  N.,  2  E.,  M.  D.  M.,  together  with  report  thereon. 
From  an  examination  of  the  same  the  following  facts  appear : 
The  records  of  this  office  show  that  Henry  W.  Keisker  made  pre- 
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emption  cash  entry  2,58?  for  above  tract  March  11,  1868;  an  investi- 
gation as  to  the  fraudulent  character  of  said  entry  was  ordered  by  my  let- 
ter "  G"  of  October  18th,  1869,  and  hearing  had  September  13th,  18tO, 
wherein  said  entry  was  declared  fraudulent  by  the  register  and  receiver; 
on  the  24th  June,  1873,  said  H.  W.  Keisker  filed  an  abandonment  of 
his  said  entry,  whereupon  the  same  was  cancelled  by  my  letter  of  Oct. 
27th,  1873,  and  the  land  declared  open  to  pre-emption  and  homestead 
entry  by  the  first  legal  applicant. 

On  the  24th  June,  1873,  Wm.  Keisker,  who  had  previously  pur- 
chased the  land  of  H.  W.  Keisker,  for  a  valuable  consideration,  and 
who  had  a  residence  and  valuable  improvements  thereon,  applied  to  file 
for  same,  and  his  application  properly  rejected  by  you  for  the 
reason  that  the  tract  was  at  the  time  covered  by  the  uncancelled  entry 
of  H.  W.  Keisker,  above  shown. 

Your  action  was,  on  appeal,  affirmed  by  this  Office,  Oct.  27th,  1873. 

On  the  24th  Nov.,  1873,  W.  Neely  Johnson  made  homestead  entry 
1,386,  covering  W.  ^  of  said  S.  W.  i;  on  the  28th  same  month.  Homer 
King  made  homestead  entry  1,  388,  covering  E.  i  of  same. 

On  the  6th  of  January,  1874,  Wm.  Keisker,  by  his  attorney,  S.  L. 
Rodgers,  renewed  his  offer  to  file  said  tract,  and  his  application  was 
refused  by  you  for  the  reason  that  the  land  was  at  that  time  covered  by 
the  aforesaid  homestead  entries  of  Johnson  and  King. 

Wm.  Keisker  appears  to  have  been  on  the  land  and  in  possession  of 
valuable  improvements  at  the  date  of  receipt  by  you  of  my  letter  can- 
celling H.  W.  Keisker's  entry,  the  earliest  date  at  which  he  could  allege 
settlement,  and  his  offer  to  file  appears  to  have  been  made  within  ninety 
days  from  that  time. 

Your  action  rejecting  the  same  was,  therefore,  erroneous,  as  a  home- 
stead entry  is  always  subject  to  any  valid  pre-emption  claim  that  may 
have  a  prior  initiation  and  be  filed  for  the  land  within  the  time  required 
by  law. 

You  are  accordingly  directed  to  receive  said  filing  and  transmit  the 
same  with  your  current  returns,  referring  on  your  abstract  to  this  let- 
ter ;  he  should  be  allowed  to  allege  settlement  from  date  of  the  cancella- 
tion of  H.  W.  Keisker^s  entry. 

Very  respectfully, 

WILLIS  DRUItfMOND,  Commissioner. 


Department  of  the  Interior, 
Washington,  D.  C,  Dec.  29,  1874. 
Sir  : — I  have  examined  the  case  of  William  Keisker  v.  W.  Neely 
Johnson  and  Homer  King,  involving  title  to  the  S.  W.  ^  sec.  32,  8  N., 
R.  2  E.,  M.  D.  M.,  California,  on  appeal  from  your  decision  of  April  6, 
1874.  I  affirm  your  decision  on  the  ground  that  the  said  Keisker,  in 
good  faith  and  for  a  valuable  consideration,  purchased  the  premises,  by 
warranty  deed,  of  H.  W.  Keisker,  while  the  cash  entry  of  the  said  H. 
W.  Keisker  was  in  full  force.     (Croft  v.  Myers,  13  Wall,  291.) 

I  return  herewith  the  papers  transmitted  with  your  letter  of  Septem- 
ber 24th  last.  Very  respectfully, 

C.  DELANO,  Secretary. 
To  the  Commissioner  of  the  General  Land- Office. 
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No.  880. 

PARSONS  V.  PETIT. 

By  the  15th  section  pre-emption  act  of  1841,  proof,  affidavit  and  pay- 
ment, must  be  made  within  one  year  of  settlement  on  "  offered''  land. 
A  homestead  entry  having  been  made  subject  to  existing  pre-emption 
rights,  and  snch  pre  emption  rights  having  failed  by  reason  of  not 
making  proof,  payment,  etc.,  within  a  year,  the  homestead  entry  should 
stand. 

Decision  by  Acting  Secretary  Cowen,  July  15,  1871. 


No.  381. 

STEVENSON  v.  GARRETT. 

Garrett  made  a  homestead  entry.  Stevenson  subsequently  settled 
and  was  allowed  to  file.  Stevenson  caused  citation  to  issue  on  Garrett 
to  appear  on  a  certain  date  and  **  show  cause  why  Stevenson  should 
not  be  allowed  to  enter  the  land."  Garrett  appeared  and  offered  the 
records  of  the  land-office  as  showing  his  prior  homestead.  Stevenson 
then  introduced  evidence  showing  that  Garrett  had  abandoned  the  land. 

Held— That  Garrett  had  interposed  a  proper  defense  to  Stevenson's 
claim  in  accordance  with  the  terms  of  the  citation  which,  under  that 
notice  was  all  he  was  required  to  do,  and  therefore  evidence  of  his 
abandonment  was  not  admissible. 

Decision  by  the  Secretary,  July  11,  18t3. 


III.   VERSUS  STATE  SELECTIONS. 

No.  382. 

GLOVER  V.  UNIVERSITY  OF  CALIFORNIA. 

Held — ^That  a  selection  of  lands  in  California  made  by  an  agent  for  the 
University  of  California,  under  the  acts  of  July  2, 1862,  and  June  8, 1868,  was 
not  valid  when  made  upon  lands  which  were  claimed  and  had  been  im- 
proved by  a  pre-emption  settler,  the  University  having  instructed  its  agent 
to  make  no  selections  of  such  lands ;  and  that  a  selection  thus  made  should 
be  cancelled. 

Department  op  Justice, 

Office  of  Assistant  Attorney  General, 

Washington.  D.  C,  Aug.  I,  18  ?2. 

Sir  : — I  have  considered  the  case  of  James  Glover  v.  University  of 
California,  involving  the  right  to  the  N.  W.  i  section  2  T.  5  N.  R.  7, 
W.  M.  D.  M ,  San  Francisco,  California,  appealed  by  Glover  from  the 
decision  of  the  Commissioner  of  the  General  Land-Office. 

In  December,  1853,  Robert  Scearce  settled  and  filed  on  this  land  as 
a  pre-emptor.     He  sold  to  one  Traverse,  who  in  1858  sold  to  Glover. 

The  same  year  Glover  moved  upon  the  land  and  has  continuously 
resided  there  up  to  the  present  time.  He  has  cultivated  the  entire 
tract,  and  has  a  house,  buildings,  fences  and  other  improvements 
thereon,  valued  at  $3,000  in  gold.  March  27,  1871,  he  filed  his  D.  S. 
for  the  land. 

He  makes  affidavit  that  until  a  very  short  time  before  his  filing  he 
did  not  know  that  it  was  necessary  for  him  to  do  so,  and  that  he  be- 
lieved that  the  filing  of  Scearce  was  subsisting  and  protected  the  land. 
21 
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Sept.  t,  18T0,  H.  A.  Higley,  Land  Agent,  for  the  University  of  Cali- 
fornia made  application  to  select  the  land  under  the  grant  for  that  in- 
stitution, acts  July  2,  1862,  June  8, 1868,  for  the  benefit  of  I.  M.  Wood, 
who  represented  that  there  were  no  valid  claims  of  any  kind  against 
the  land. 

Higley  was  appointed  agent  by  the  Board  of  Regents  of  the  Univer- 
sity, and  acted  under  instructions  from  the  Board. 

Among  other  things  he  was  instructed  in  making  his  selections  not 
to  interfere  with  a  pre-emption  settler,  nor  take  advantage  of  a  non-ful- 
fillment of  the  law  on  the  part  of  such  settler. 

Acting  on  the  representations  of  Wood,  he  was  innocently  led  into  a 
violation  of  his  instructions,  and  selected  Qlover's  claim  and  improve- 
ments. 

When  the  facts  were  brought  to  the  notice  of  the  Board  of  Regents,  it 
repudiated  the  selections,  and  notified  the  United  States  local  land 
officers  that  the  University  abandoned  the  same. 

Wood  protests  against  the  abandonment,  and  claims  that  the  selection 
having  been  made,  there  was  no  power  in  the  University  or  her  agent 
to  abandon  it. 

This  case  is  different  from  that  of  State  of  California  v.  Kendall,  de- 
bided  by  the  Interior  Department,  in  which  it  was  held  that  the  Sur- 
veyor General  of  the  State  could  not  abandon  a  selection  once  legally 
made  by  him.  That  officer  was  specially  empowered  by  law  to  do  a 
certain  thing,  viz :  select  lands  for  the  State.  When  he  had  properly 
done  that  his  authority  was  exhausted.  He  was  functus  officio,  and 
could  not  abandon  the  selection  and  divest  the  State  of  title. 

In  the  present  case  Higley  was  an  agent  appointed  by  the  Board  of 
Regents  to  carry  out  their  instructions,  and  in  the  supposed  performance 
of  his  duty,  violated  these  instructions.  It  is  a  principle  of  law,  too 
well  established,  that  a  principal  is  not  bound  by  an  act  of  an  agentd  one 
in  violation  of  his  authority.  The  Board  acted  properly  in  repudiating 
the  unauthorized  action  of  its  agent  Higley. 

His  acts  were  valid  only  so  far  as  they  conformed  to  his  instructions, 
and  the  selection  in  this  case  having  been  made  contrary  to  instructions, 
was  properly  repudiated  by  the  Board  and  should  be  cancelled. 

There  being  no  other  adverse  claim  to  the  land.  Glover  should  be 
permitted  to  take  it  in  compliance  with  the  pre-emption  law.  I  advise 
that  the  decision  of  the  Commissioner  be  reversed. 

Very  respectfully, 

W.  H.  SMITH,  AssL  AUy.  General. 
Hon.  C.  Delano,  Secretary  of  Interior, 

Decision  of  the. Secretary,  August  2,  1872,  adopting  this  opinion. 


No.  383. 

UNIVERSITY  OF  CALIFORNIA  v.  BLOCK. 

A  declaratory  statement  on  file  in  the  proper  office  is  notice  to  the  world 
of  the  location  and  extent  of  a  pre-emption  clainoi ;  and  no  subsequent 
amendment,  except  for  error  or  mistake,  can  operate  to  defeat  a  right  in- 
itiated prior  to  such  amendment. 

Depabtment  of  the  Intebiob, 

Washington,  D.  C,  Aug.  26,  1874. 
SiB : — I  have  examined  the  case  of  the  University  of  California  v. 
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Alfred  Block,  involving  title  to  K  E.  i  S.  E.  ^  sec.  2,  T.  9  S.,  R.  2 
W.,  M.  D.  M.y  California,  on  appeal  from  your  decision  of  March  21, 
1873 

You  rejected  the  claim  of  the  University  on  two  grounds :  first,  be- 
cause at  the  date  of' selection  the  tract  was  double  minimum  land; 
second,  because  at  the  date  of  selection  the  land  was  reserved  for  a 
public  purpose,  and  was  not  therefore  under  the  12th  section  of  the  act 
of  1853  (10  Stat,  248,)  subject  to  selection. 

You  erred  upon  the  first  point  mentioned  in  your  application  of  the 
law  to  the  facts.  The  selection  in  question  was  not  made  under  the  act 
of  1853,  but  under  that  of  July  2,  1862,  (12  Stat ,  505,)  as  amended 
by  that  of  June  8,  1868,  (15  Stat.,  68,)  and  March  3,  1871,  (16  Stat., 
581,)  the  latter  of  which  expressly  confers  the  right  to  select  double 
minimum  land,  acre  for  acre,  the  difference  in  price  to  be  paid  by  the 
State  to  the  United  States  when  the  land  shall  be  patented.  You  erred 
on  the  second  point  named  both  in  your  finding  of  fact  and  your  appli- 
cation of  the  law  thereto.  The  records  of  your  office  show  that  at  the 
date  of  the  selection  the  land  in  question  was  not  reserved  for  any  pur- 
pose whatever.  It  is  an  even  section  within  railroad  limits,  and  was 
erroneously  withdrawn  in  1867,  but  was  restored  in  1868.  In  1871  it 
was  open  to  pre-emption  and  homestead  settlement.  It  was  not, 
therefore,  within  a  reservation  for  public  purposes. 

The  act  of  March  3,  1871,  expressly  gives  to  the  State  the  right  to 
select  any  lands  "  subject  to  pre-emption,  settlement,  entry,  sale,  or  lo- 
cation under  any  laws  of  the  United  States^  The  land  in  contest  was 
subject  to  pre-emption,  settlement,  and  entry  under  general  laws  on  the 
1st  day  of  June,  1871.  It  was  therefore  subject  to  selection  by  the 
State  under  the  act  of  July  1,  1862.  Even  if  reserved  for  railroad  pur- 
poses, the  selection  would  still  have  been  regular  and  valid  if  subject  to 
pre-emption.   • 

A  proviso  to  the  act  of  1862,  however,  excepts  from  location  land 
covered  by  rightful  claims  under  the  pre-emption  and  homestead  laws. 
Did  Block,  the  claimant  herein,  have  a  rightful  pre-emption  claim  at  the 
date  of  the  selection  ?  I  think  not.  He  had  previously  settled  and  filed 
for  the  full  quantity  of  one  hundred  and  sixty  acres  upon  tracts  contig- 
uous to  that  in  controversy.  There  is  no  question  whatever  that  the 
tracts  filed  for  were  the  ones  actually  claimed.  He  does  not  claim  to 
have  made  any  mistake,  either  in  description  or  otherwise.  August  31, 
1871,  upon  the  State  selection,  he  filed  an  amended  declaratory  state- 
ment abandoning  80  acres  of  his  former  claim,  and  including  in  lieu 
thereof  the  forty  acres  in  contest.  It  is  claimed  that  on  or  about  the 
18th  of  May,  1871,  finding  that  the  eighty  acres  referred  to  were  claimed 
by  another  settler,  and  being  advised  that  there  was  no  valid  claim  to 
the  forty  acres  in  contest,  he  then  concluded  to  abandon  the  eighty  acres 
and  take  the  forty  acres  in  dispute. 

However  this  may  have  been,  it  is  clear  that  prior  to  the  State  selec* 
tion  the  only  work  he  did  in  connection  with  this  forty  was  to  clear  out 
and  widen  an  old  road  through  the  land,  which  led  to  and  was  the 
nearest  route  from  his  original  claim  to  the  public  road.  This  work 
was  done  partly  in  April,  when,  according  to  his  own  testimony,  he  did 
not  claim  the  land.  A  small  barn  stood  upon  the  dividing  line  between 
two  forties,  partly  on  the  land  in  contest.  There  is  nothing,  however, 
to  show  that  it  was  intentionally  so  placed,  and  having  been  built  prior 
to  the  first  declaratory  statement,  it  is  evident  that  it  was  not  then  .con- 
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sidered  an  improvement  upon  the  land  in  contest.  June  5,  1871,  after 
the  State  selection,  he  moved  his  house  from  the  eighty  acres  referred 
to  and  placed  it  upon  or  near  the  dividing  line  between  the  land  in 
contest  and  the  forty  acres  south  of  it  He  has  since  fenced  4  portion 
of  the  land. 

It  is  shown  that  when  he  abandoned  the  eighty  acres  referred  to,  he 
did  so  in  view  of  the  promise  of  the  contesting  claimant  to  pay  him 
twenty-five  dollars  and  his  expenses  to  the  local  office  and  return,  which 
money  was  actually  paid  him  after  his  said  return  on  or  about  the  5th 
day  of  June,  1871.  Admitting,  however,  the  facts  claimed,  and  I  am 
of  the  opinion  that  the  abandonment  of  the  old  claim  and  the  initiation 
of  the  new  one  was  invalid  as  against  the  State  selection.  The  de- 
claratory statement  on  file  was  notice  to  the  world  of  the  location  and 
extent  of  the  claim.  And  no  subsequent  amendment  except  for  error 
or  mistake  can  operate  to  defeat  a  right  previously  initiated. 

I  reverse  your  decision  and  award  the  land  to  the  University,  return- 
ing herewith  the  papers  transmitted  with  your  letter  of  April  22,  1874. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary, 
To  the  Commissioner  of  the  General  Land-Office. 


No.  384. 

STATE  OF  CALIFORNIA  v.  HAILE  et.  al. 

Where  a  State  selected  certain  tracts  as  indemnity  for  a  certain  section  36, 
which  section  was  afterwards  found  to  be  iu  place  and  not  lost  to  the  State 
and  thereupon  substituted  other  lieu  lands  in  place  of  said  section  36. 
Held — That  such  substitution  was  virtually  a  new  selection  *,and  could 
not  affect  any  valid  pre-emption  claim  in  the  meantime  aocnjing  and  at- 
taching to  the  land. 

Where  the  State  of  California  claims  lands  under  the  Ist  section,  act  of 
July  23, 1866,  full  compliance  with  the  State  laws  regulating  sales  of  land 
must  be  shown. 

Department  of  the  Intebioib, 

Washington,  D.  C,  8th  April,  1872. 
Sib  : — I  have  considered  the  case  of  the  State  of  California  v.  John 
W.  Haile  and  Samuel  Watson,  involving  the  right  to  the  N.  ^  of  Sec. 
8,  T.  4,  N.  R.  2  E.,  San  Francisco  district,  California. 

The  township  plat  was  filed  19  March,  1863.  The  land  was  with- 
drawn for  railroad  purposes  30  January,  1865,  and  was  restored  8  June, 

1868. 

Haile,  on  the  23d  October,  1867,  filed  his  declaratory  statement,  al- 
leging settlement  on  the  N.  W.  J,  4  October,  1867. 

Watson,  on  the  9th  June,  1868,  filed  his  declaratory  statement, 
alleging  settlement  on  the  N.  E.  i,  20  November,  1867. 

The  State  has  twice  attempted  to  locate  the  tract  as  indemnity  school- 
land, — 1st  Before  survey,  on  6  July,  1861,  in  lieu  of  the  N.  \  of  Sec. 
36,  T.  12,  S.  R.  20  E.,  for  the  benefit  of  James  M.  Duncan,  and  again 
on  the  10th  October,  1866,  in  lieu  of  same  W.  ^  of  Sec.  36  aforesaid,  for 
whose  benefit  not  stated. 

The  receipt  of  the  County  Treasurer  of  Solano  county  shows  that 
Duncan  paid  his  first  instalment  on  the  land*30  October,  1868. 
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The  records  of  yoar  office  show  that  the  above-mentioned  section  36, 
in  lieu  of  which  the  land  in  controversy  is  claimed,  is  in  place  and  not 
lost  to  the  8tate.  She  is,  therefore,  not  entitled  to  this  land  as 
indemnity. 

It  is  argued  by  counsel  for  the  State,  that  she,  in  June,  1869,  substi- 
tuted other  lieu  lands  in  place  of  said  section  36,  confirmed  to  the  State, 
thereby  rendering  the  selection  valid. 

This  substitution  was  virtually  a  new  selection  in  place  of  the  former 
one,  which  had  failed  and  could  not  affect  any  valid  pre-emption  right 
accruing  in  the  meantime  and  attaching  to  the  land. 

It  is  also  urged  that  the  State  sold  the  land  in  1861,  to  Duncan,  and 
that  the  sale  was  confirmed  by  the  1st  section  of  the  act  of  23d  July, 
1866,  (14  Stat,  218.)  One  of  the  conditions  of  the  State  law,  under 
which  the  lands  were  disposed  of  to  the  applicant,  Duncan,  is,  that  he 
pay  20  per  cent,  of  the  purchase  money  and  one  year's  interest  on  the 
balance  in  advance  within  fifty  days  of  the  date  of  location.  This  he 
failed  to  do.  Therefore  this  is  not  a  case  where  the  State  had  sold  the 
land  to  *^  a  purchaser  in  good  faith  under  her  laws,"  and  is  not  confirmed 
by  the  1st  section  of  the  act  of  1866. 

I  think  Haile  and  Watson  are  entitled  to  the  tracts  claimed  respect- 
ively by  them,  on  showing  due  compliance  with  the  pre-emption  law. 
Your  decision  to  this  effect  is  therefore  affirmed,  and  the  papers  in  the 
case  accompanying  your  letters  of  21  February  and  6  March  last,  are 
herewith  returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
The  Commiasioner  of  the  General  Land-Office. 


iTo.  385. 

AURRECOECHEA  v.  STATE  OF  CALIFORNIA  et  al. 

Land  within  the  *'  Lewis  Survev"  of  Las  Pocitas  rancho ;  State  selection 
made  prior  to  the  adjustment  of  the  confirmed  erant,  and  hence  on  land 
absolutely  reserved.  The  selections  being  absolutely  null  and  void  ab 
initio, 

Held— That  they  did  not  operate  as  a  withdrawal  of  the  land  (then 
already  withdrawn).  Hence,  on  release  of  reservation  by  final  adjust- 
ment of  the  grant,  the  pre-emptors  were  recognized  as  lawful  claimants  as 
though  no  reservation  nad  ever  existed,  as  provided  by  act  approved 
March  3, 1853,  and  said  selections  treated  as  nullities. 

DSPABTMSNT  OF  THE  INTERIOR, 

Washington,  D.  C,  March  1,  1815. 

Sir  : — I  have  examined  the  case  of  Francisco  Aurrecoechea  v.  The 
State  of  California,  the  University  of  California,  Duncan  Sinclair  et  al, 
involving  title  to  certain  lands  in  Township  3  S.,  3  E.,  M.  D.  M.,  on 
appeal  from  your  decision  of  March  1,  1874. 

I  affirm  your  decision  so  far  as  it  rejects  the  claims  of  Aurrecoechea 
and  the  State,  and  a  portion  of  the  claim  of  the  University,  on  the 
grounds  and  for  the  reasons  therein  stated.  I  also,  upon  the  ground 
stated  by  you,  affirm  your  award  to  the  Western  Pacific  Railroad  Com- 
pany of  all  that  portion  of  the  S.  i  S.  W.  ^  Sec.  5,  lying  outside  of  the 
Lewis  survey  of  the  Las  tocitas  rancho. 
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With  reference  to  the  claims  of  the  several  pre-emptors,  (except  that 
of  Sinclair  for  S.  i,  S.  E.  J  sec.  t,)  you  held  that  the  land  was  reserved 
from  settlement  by  the  invalid  selections  for  the  State  and  the  Univer- 
sity, and  that  sach  reservation  continued  until  removed  by  the  cancella- 
tion of  the  selections.  You  accordingly  refused  to  approve  the  pre- 
emption claims,  but  directed  that  the  claimants  be  allowed  to  amend 
their  filings. 

As  the  selections  referred  to  were  irregular  and  invalid,  the  land 
covered  by  them  was  not  thereby  removed  from  settlement.  (Haile  v. 
State  of  Cal.,  Secretary's  Decision,  April,  1872.  McLain  v.  Stanley,  Id., 
Feb.  5, 1875.)  The  claims  of  the  pre-emptors  are,  therefore,  entitled  to 
consideration  upon  their  merits.        ***** 

C.  DELANO,  Secretary, 
To  the  Commissioner  of  the  General  Land- Office- 


No,  386. 

STATE  OF  CALIFORNIA  v.  FLOYD,  et  al. 

1.  Where  a  claimant  was  present  at  the  land  office  on  a  certain  day  ready  to 
make  entry,  but  through  no  fault  of  his  was  prevented  from  so  doin^  until 
next  day,  if  necessary  to  its  validity  his  entry  will  be  allowed  to  take  effect 
from  the  first  day. 

2.  Where  the  first  State  selection  was  illegal,  the  second  selection  on  the 
same  tract  must  be  formally  made. 

3.  A  filing  or  entry  is  prima  facie  a  valid  claim,  and  the  party  attacking  it 
must  snow  affirmatively  cause  for  its  cancellation. 

Depabtment  of  the  Interior, 
Washington,  D.  C,  September  18,  1872. 

Sib  : — I  have  considered  the  case  of  State  of  California  v.  William  J. 
Floyd,  et  al.,  homestead  and  pre-emption  claimants,  involving  the  right 
to  certain  tracts  of  land  in  the  Stockton  district,  CaL 

This  land  was  within  the  twenty-five  mile  limits  of  the  withdrawal 
of  January  Slst,  1865|  for  the  C.  P.  Railroad,  and  was  restored  July 
5th,  1870. 

On  the  latter  date  all  the  homestead  and  pre-emption  claimants  made 
entry  of,  or  filed  their  claims  in  the  local  office  save  T.  J.  Tatum,  and 
he  made  his  entry  on  the  following  day  of  July  6th,  1870.  It  appears 
that  Tatum  was  at  the  office,  ready  and  willing  to  make  his  entry  on 
the  5th  of  July,  but  was  prevented  from  so  doing  by  the  local  officers 
having  established  a  rule  as  to  the  order  in  which  they  would  receive 
filings  and  entries,  by  which  his  turn  was  not  reached  until  next  day. 
He  made  all  possible  exertion  to  make  his  entry  on  the  5th  of  July,  and 
it  was  through  no  fault  or  lack  of  diligence  on  his  part  that  he  failed. 
If  it  were  necessary  to  the  validity  of  his  claim,  I  should  be  inclined  to 
hold  that  his  entry  should  be  allowed  to  take  effect  from  that  dat«. 

The  State,  May  1st,  1868,  made  selection  of  the  land,  and  the  same 
was  erroneously  allowed  by  the  acting  register,  inasmuch  as  it  was  at 
that  time  included  in  the  withdrawal  for  the  benefit  of  the  railroad. 
While  the  papers  remained  in  the  local  office,  and  on  the  5th  of  July, 
1870,  the  State  Surveyor  General  telegraphed  to  the  Register,  re- 
questing him  to  refile  the  old  applications.  He  endorsed  in  pencil  upon 
the  back  of  the  original  applications,  **  Refiled  July  5th,  1870."  This 
is  the  selection  relied  upon  by  the  State. 
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By  the  8th  section  of  the  act  of  Septepiber  4th.  1841,  (5  Stats.,  455,)- 
ander  which  the  State  claims  the  selections  in  satisfaction  of  the  grant, 
are  required  to  be  made  **  in  such  manner  as  the  Legislature  shall 
direct." 

The  State  law  requires  formal  application  to  be  made,  and  an  affidavit 
bj  the  party  for  whose  benefit  the  selection  is  made,  setting  forth, 
among  other  things,  "  that  there  are  no  improvements  of  any  kind  on 
said  land  other  than  those  of  the  applicant." 

The  telegram  of  July  5th,  1870,  iVom  the  State  Surveyor  General  to 
the  U.  S.  Register,  did  not  and  could  not  meet  the  requirements  of  the 
act,  and  was  not  therefore  a  valid  selection.  Nor  could  it  revive  the 
erroneous  selection  of  May  1st,  1868.  A  new  and  complete  selection 
by  the  State  was  necessary  to  enable  her  to  take  the  lands. 

Counsel  for  the  State  dwell  at  len^h  upon  the  fact  that  the  adverse 
claimants  made  no  proof  of  their  claim  on  the  trial.  They  were  not 
required  to  do  so.  A  filing  or  entry  correct  in  form  i&  prifna  facie 
evidence  of  a  valid  claim,  and  it  is  for  the  party  attacking  it  to  show 
affirmatively  cause  for  its  cancellation. 

The  State  fails  to  establish  her  claim  to  the  land,  and  the  adverse 
claimants,  including  Tatum,  may  be  allowed  to  complete  their  claims  in 
conformity  to  law. 

Your  decision,  as  modified  hereby,  is  affirmed,  and  the  papers  in  the 
ease  transmitted  with  your  letter  of  May  21st  are  herewith  returned. 

Very  respectfully,  • 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Commissioner  Oeneral  Land- Office. 


No.  387. 

McNIDER  V.  STATE  OF  CALIFORNIA. 

McNider  filed  D.  S.,  alleging  settlement  July  18,  1868,  and  August  9th,  1868, 
made  cash  entry  at  minimum  price  and  took  his  duplicate  receipt. 

The  State  selected  the  tract  as  school  indemnity  lands. 

After  entrv  by  McNider,  he  was  charged  with  bad  faith,  and  a  hearing  was 
ordered  by  the  commissioner. 

McNider  had  a  prima  fade  case  (11  Opinions,  498,  6  Wallace,  418),  subject  to 
be  defeated,  upon  fraud  being  shown.    (3  Op.  96.) 

In  such  case  the  ovms  is  upon  the  party  alleging  the  fraud. 

Department  of  the  Intebior, 

Washington,  D.  C,  Nov.  17, 1871. 

Sib  : — I  have  considered  the  papers  transmitted  with  your  letter  of 
the  23d  of  August  last,  in  the  case  of  Matthew  McNider  v.  the  State 
of  California,  involving  the  right  to  the  S.  i  of  S.  W.  ^,  and  N.  W.  I 
of  S.  W.  i,  Sec.  25,  T.  8,  8.  R.  3  W.,  San  Francisco,  Cal.  * 

It  appears  that  McNider,  on  the  24th  of  October,  1868,  filed  his 
declaratory  statement,  in  which  he  alleged  settlement  on  the  tract  in 
question  18th  of  July,  1868.  On  the  9th  of  August,  1869,  he  was 
allowed  by  the  local  officers  to  make  cash  entry,  paying  the  minimum 
price  for  the  one  hundred  and  twenty  acres,  taking  the  usual  oath,  and 
obtaining  the  customary  duplicate  receipt  and  certificate  of  purchase. 
On  sworn  allegations  of  bad  faith  and  h*aud  on  the  part  of  McNider, 
your  office  ordered  a  hearing  of  the  case,  which  was  accordingly  had. 
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While  the  testimony  certainly  throws  doubt  on  the  safficiency  of 
McNider's  final  proofs,  doubts  which  should  perhaps  have  caused  the 
local  officers,  if  aware  of  them,  to  hesitate  as  to  the  issue  of  the  final 
papers  to  him,  I  am  of  opinion  that  it  does  not  so  clearly  establish  the 
charges  of  bad  faith  and  fraud  as  to  require  the  cancellation  of  his 
entry. 

Your  decision  is  therefore  affirmed  and  the  papers  are  herewith  re- 
turned. 

I  am.  Sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Gommissioner  General  LandrOfftce. 


Ko.!388. 

STATE  OF  CALIFORNIA  v.  BROWN  and  DAUBEN8PECK. 

The  State  claimed  the  land  in  lieu  of  school  lands,  Daubenspeck  as  a  pre- 
emptor.  The  evidence  showed  that  D.  went  into  possession  as  tenant  of 
the  Mopa  Wood  Co.  He  so  remained  until  after  the  selection  by  the 
State. 

Held— That  the  land  should  be  given  to  the  State. 

dipastmsnt  07  justics, 
*  Office  of  Assistant  Attorney  General, 

Washington,  July  10,  187L 

Sir  : — I  have  considered  the  case  of  the  State  of  Oalifornia  v.  Thomas 
C  Brown  and  James  B.  Daubenspeck.  Land  in  controversy  N.  E.  i 
of  8.  E.  i,  and  S.  B.  J  of  S.  E.  i,  of  sec.  13  T.  8  N.  R.  6  W.  M.  D.  M. 

The  town  plat  was  filed  in  the  district  office  March  16,  1869.  On 
the  same  day  the  land  was  selected  by  the  locating  agent  of  the  State 
of  CalifiDrnia  in  lieu  of  certain  school  lands 

Thomas  0.  Brown  filed  declaratory  statement  March  19,  1869,  alleg- 
ing settlement  January  7,  1869.  Brown  was  not  notified  and  did  not 
appear  at  the  hearing.  The  contest  is,  therefore,  between  the  State  of 
California  and  Daubenspeck.  The  decision  of  the  local  officers  affirmed 
by  the  Commissioner,  rejected  the  claim  of  Daubenspeck  on  the  ground 
that  the  location  by  the  State  was  made  before  he  had  initiated  in  good 
faith  a  pre-emption  claim.    Daubenspeck  appeals. 

Daubenspeck  went  upon  the  land  in  1868  as  the  tenant  of  the  Mopa 
Wood  Company,  a  corporation  existing  under  the  laws  of  the  State  of 
California.  They  now  claim  the  land  in  controversy  under  the  State. 
Daubenspeck  chopped  wood  for  the  company  and  lived  in  a  house 
which  was  then  on  the  land  until  April,  1869,  when  he  erected  a  small 
cabin  within  a  few  feet  of  the  old  house  and  moved  into  it.  A  quantity 
of  the  land  was  enclosed  and  partly  cultivated  when  he  went  upon  it, 
in  1868.  It  does  not  appear  that  he  did  anything  upon  it  but  cut  wood 
for  the  company  until  April,  1869,  when  he  erected  the  small  house 
mentioned. 

He  denies  under  oath  that  he  was  ever  the  tenant  of  the  company, 
but  W.  S.  Say  ward,  the  agent  of  the  company,  swears  positively  to  the 
lease,  and  recites  it  in  terms. 

J.  W.  Sayward  also  swears  that  the  claimant  admitted  to  him  that 
he  held  the  land  as  tenant  of  the  company.  Daubenspeck  brought  ac- 
tion against  the  company  for  services  performed  in  cutting  wood,  in 
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which  he  recovered  judgment  for  the  amoant  claimed,  less  rent  for  the 
house  and  the  cost  of  provisions  furnished  him  bj  the  company.  It  is 
not  attempted  to  impeach  the  witnesses  on  either  side.  The  tenancy 
is  affirmed  on  on  one  side  by  two  witnesses  and  denied  by  one  on  the 
other,  and  all  of  them  are  interested  in  the  results  of  the  controversy. 
The  weight  of  evidence  is  in  favor  of  the  lease. 

The  Mopa  Wood  Company  has  no  right  upon  the  land  and  were  tres- 
passers on  the  public  domain.  The  land  was  unsurveyed,  not  subject  to 
selection,  but  open  to  pre-emption  settlement,  and  had  the  contestant  at 
any  time  prior  to  survey  and  selection  initiated  a  bona  fide  pre-emption 
claim,  it  would  have  been  admitted  to  the  exclusion  of  the  company. 
But  he  does  not  appear  to  have  taken  any  steps  in  that  direction  until 
April,  1869,  a  month  after  the  land  was  selected  by  the  State.  Up  to 
that  time  he  had  done  nothing  to  repudiate  his  tenancy  from  the  com- 
pany, and  can  hardly  be  considered  as  acting  in  good  faith  as  a  pre- 
emptor.  He  evidently  did  not  think  of  claiming  as  a  pre-emptor  when 
he  went  upon  the  land,  and  the  first  act  showing  any  such  intention  was 
the  filing  of  the  Declaratory  Statement  under  which,  however,  he  does 
not  prove  any  change  in  the  relative  position  of  landlord  and  tenant  until 
April,  1869. 

In  my  opinion  the  decision  of  the  Commissioner  should  be  affirmed. 

Very  respectfully, 

W.  H.  SMITH,  Asst,  Atty,  General, 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Decision  by  Acting  Secretary  Cowen,  July  11,  18T1,  adopting  this 
opinion. 


No.  389. 

McCULLY  ET  AL.  V.  STATE  OF  CALIFORNIA. 

Land  within  the  Dyer  Survey  of  the  Los  Pocitas  rancho,  which  was  disre- 
garded by  the  U.  S.  Surveyor  General,  and  the  land  surveyed. 

Held — That  the  State  had  a  ri^ht  to  treat  his  action  as  legal,  and  to  select 
the  tracts  in  question  as  indemnity  lands  before  pre-emption  claimants  had 
acquired  any  rights  thereon. 

Depabtment  op  Justice, 

Office  of  Assistant  Attorney  General, 

Washington,  D.  C,  January  11,  1872. 

Sir; — I  have  considered  the  appeal  of  William  McCully,  P.  Gleeson, 
D.  Murray,  R.  Mooney  and  J.  S.  Griswold,  from  the  decision  of  the 
Commissioner  of  the  General  Land-Office,  refusing  to  permit  them  to 
make  pre  emption  filings  on  certain  lands  in  Tp.  2  S.,  R.  1  E.,  Mt.  Dia- 
blo Meridian. 

The  township  plat  was  filed  April  15th,  1865.  The  State  of  Califor- 
nia selected  the  lands  claimed  on  the  12th  and  13th  of  June,  1865,  as 
indemnity  for  sections  16  and  36,  and  under  the  acts  of  1853  and  1859. 

All  of  the  appellants  made  their  settlements  after  the  State  selections, 
except  Griswold.  He  settled  in  1861,  but  did  not  file  his  declaratory 
statement  within  three  months  from  the  filing  of  the  township  plat,  nor 
until  after  the  State  selections  had  been  made. 

In  October,  1865,  the  lands  were  included  in  the  survey  of  the  rancho 
"  Los  Pocitas,"  being  a  private  Mexican  land  grant.  This  survey  was 
disapproved  by  the  Commissioner  of  the  General  Land- Office,  and  a 
new  one  made  in  March,  1869,  which  was  duly  approved  by  the  Cora- 
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• 
miesioner,  May  11,  1870.  This  survey  excluded  the  lands  in  contro- 
versy. The  Secretary  of  the  Interior  approved  the  State  selections, 
September  8th,  1810.  He  also  approved  the  survey  of  the  rancho  '*  Los 
Pocitas''  on  the  6th  of  June,  18*71,  the  same  having  been  carried  up  on 
appeal.  The  Surveyor  General,  California,  directed  the  release  of  said 
township  2  from  suspension  on  the  2lst  of  June,  1871,  and  on  the  5th 
of  July,  1871;  these  appellants  offered  their  declaratory  statements  for 
filing.  The  rancho  "  Los  Pocitas"  appears  to  have  been  a  grant  of  two 
leagues  within  certain  exterior  limits  containing  a  much  larger  quantity 
of  land. 

It  is  now  claimed  by  counsel  for  appellants,  that  by  law  all  of  the 
land  contained  within  the  exterior  limits  of  **  Los  Pocitas"  was  with- 
drawn from  State  selection  until  the  definite  limits  of  that  rancho  were 
ascertained  by  actual  survey,  duly  approved. 

I  understand  that  the  Surveyor  General  of  California  has  been  duly 
instructed  to  withhold  from  survey  all  lands  claimed  as  private  grants, 
or  within  the  exterior  limits  of  such  grants.  In  this  case  he  seems  not 
to  have  regarded  township  2  as  such  lands,  and  to  have  surveyed  and 
treated  it  as  public  lands,  and  filed  the  plat  of  the  same  with  the  local 
officers. 

The  State  in  my  opinion  had  a  right  to  treat  his  action  as  lejral,  and 
finding  this  township  surveyed  by  the  proper  United  States  officer  as 
public  lands,  it  had  a  right  to  select  them  as  indemnity  lands.  This  it 
did  before  the  pre-emption  claimants  acquired  any  right  to  them.  The 
Secretary  approved  the  selections.  The  State  has  done  all  that  the 
law  required.  The  lands  are  now  excluded  from  the  rancho  *'  Los 
Pocitas,''  and  I  am  of  opinion  that  the  decision  of  the  Commissioner 
should  be  affirmed. 

Very  respectfully. 

W.  H.  SMITH,  AssH  AWy  General. 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  Jan.  16,  1872. 


No.  390. 

TAYLOR  ET  AL.  V.  CALIFORNIA. 

• 

It  is  competent  for  the  Government  to  inquire  into  an  ille^l  appropriation 
of  public  land,  and  to  accept  the  suggestion  of  any  party,  though  not  in 
interest,  to  that  effect,  and  if  it  be  found  from  the  records  of  the  case  that 
a  claim  has  been,  through  inadvertence  or  other  cause,  illegally  allowed, 
to  reverse,  so  far  as  practicable,  its  action. 
A  Mexican  grant  is  not  finally  rejected  after  adverse  action  of  the  district 
court  until  the  right  of  appeal  to  the  Supreme  Court  has  been  waived,  the 
time  for  appeal  expired,  or  the  claim  rejected  bv  said  court. 
An  attempted  restoration  by  the  surveyor-general  of  the  land  within  a  Mex- 
ican claim  not  finally  rejected  is  inoperative,  null,  and  void,  and  the  State 
selections  thereunder  fall  with  it. 
A  State  selection  on  lands  held  in  reservation  by  an  unadjusted  Mexican 
grant  is  absolutely  null  and  void,  and  is  not  a  oar  to  pre-emption  claims 
subsequently  initiated. 

Department  of  the  Interior, 

Washington,  D.  C,  March  9,  1875 
Sir: — I  have  considered  the  case  of  William  F.  Taylor,  Henry  Klein- 
smith,  W.  S.  Hampton,  John  F.  Robinson,  W.  E.  Faulkner,  and  Geor.i;e 
C.  Dwindle,  pre-emptors,  v.  The  State  of  California,  involving  the  right 
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to  certain  described  tracts  of  land  within  the  claimed  limits  of  the  re- 
jected Albion  grant,  in  the  San  Francisco  land  district,  State  aforesaid. 

This  grant  was  confirmed  by  the  Board  of  Land  Commissioners  in 
November,  1855;  rejected  by  the  United  States  district  court  in  June, 
186t,  appealed  to  the  United  States  Supreme  Court,  and  the  appeal 
docketed  and  dismissed,  because  not  perfected,  October  22,  1869;  ap- 
peal again  filed  and  again  docketed,  and  dismissed  for  the  same  cause 
November  22,  1872. 

In  October  and  November,  ]  867.  the  surveyor-general  for  California 
extended  the  public  surveys  over  the  land  claimed  in  the  grant,  and  on 
November  25  and  27,  filed  plats  of  the  same  in  the  local  office,  with- 
drew them  December  2,  1867,  restored  them  January  24,  1873. 

During  the  few  days  in  1867,  that  the  plats  were  on  file  in  the  local 
office,  and  on  November  30,  1867,  the  State  made  formal  selections  of 
the  tracts  in  dispute  as  indemnity  school  lands. 

In  February  and  March,  1873,  after  the  restoration  of  the  plats,  the 
pre-emption  claimants  applied  to  file  on  the  tracts  severally  settled  on 
and  claimed  by  them,  but  their  filings  were  rejected  because  of  conflict 
with  the  previous  State  selections  aforesaid.  May  13,  1873,  you  af- 
firmed the  action  of  the  local  officers,  and  from  your  decision  appeal  is 
taken  to  the  Department 

It  is  claimed  by  the  pre-emptors  that  there  could  be  neither  survey 
nor  appropriation  of  the  land  embraced  within  the  grant  until  its  final 
rejection ;  that  it  was  not  finally  rejected  until  November  22,  1872 ; 
that  the  surveys  made  by  the  Surveyor-G^eneral  in  1867  were  without 
authority  of  law;  that  the  land  being  legally  unsurveyed  and  reserved 
by  the  grant  was  not  subject  to  the  State  selection,  and  such  selections 
were  of  no  effect,  and  that  when  the  reservation  created  by  the  grant 
was  removed,  and  the  land  became  subject  to  disposal,  they  were  the 
first  legal  claimants  thereto,  and  that  they  should  be  allowed  to  per- 
fect their  claims. 

The  State  claims,  1st.  That  the  pre-emptors  have  no  right  to  call  in 
question  her  claim,  because  at  the  date  of  the  selections  they  had  no 
interest  in  the  land ;  2d.  That  a  de  facto  survey  having  been  made, 
the  State  had  a  right  to  treat  it  as  legal  and  make  her  selections,  and 
that  they  became  a  final  appropriation  of  the  land  ;  and,  if  the  preced- 
ing points  do  not  avail,  3d.  That  the  date  of  final  rejection  of  the  grant 
was  in  Jane,  1867,  when  it  was  rejected  by  the  district  court,  and  that 
the  surveys  and  selections,  being  subsequent  thereto,  were  legal  and 
of  full  effect. 

In  regard  to  the  first  point  urged  by  the  State,  I  do  not  think  it  is  well 
taken.  It  is  competent  for  the  Government  to  inquire  into  an  illegal 
appropriation  of  public  land,  and  to  accept  the  suggestion  of  any  party, 
though  not  in  interest,  to  that  effect,  and  if  it  be  found  from  the  records 
of  the  case  that  a  claim  has  been,  through  inadvertence  or  other  cause, 
illegally  allowed,  to  reverse,  as  far  as  practicable,  its  action.  The  pre- 
vious decisions  of  the  Department,  (as  in  case  of  J.  R.  Bonesteel,)  re- 
fusing to  permit  a  stranger  in  interest  to  attack  a  completed  entry  for 
fraud,  are  not  in  contravention  of  this  principle.  In  those  cases  the 
record  showed  full  compliance  with  law,  and  the  application  was  to  be 
permitted  to  prove  a  different  state  of  facts  fi*om  that  shown  in  the 
record. 

For  convenience  I  will  consider  next  in  order  the  third  point  urged 
by  the  State.     I  do  not  think  that  it  can  be  maintained.     The  Depart- 
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meat  has  uniformlj  held  that  a  Mexican  grant  was  not  finally  rejected, 
after  adverse  action  of  the  district  court,  until  the  right  of  appeal  to  the 
Supreme  Court  had  been  waived,  the  time  for  appeal  expired,  or  the 
claim  been  rejected  by  said  court.  (See  case  of  W.  P.  R.  R,  Go.  v. 
John  Roland,  July  1,  1871,  and  Davis  v.  McClay.Dec.  16,  18Y3.)  It 
will  scarcely  be  contended  that  the  action  of  the  district  court  was  final 
while  there  was  a  possibility  of  its  being  reversed  by  the  superior  tri- 
bunal, and  there  can  be  as  little  question  that  this  state  of  suspense  con- 
tinued until,  and  only  ended  when,  the  appeal  was  dismissed,  at  a  time 
when  the  period  allowed  for  taking  the  same,  and  in  which  it  might  be 
renewed,  had  expired,  to  wit,  November  22,  1872.  This  I  think  is  the 
date  of  final  rejection.  * 

There  remains  the  second  point  made  by  the  State,  as  to  the  validity 
of  the  survey  and  the  selections  made  under  it. 

That  both  were  made  while  the  land  was  covered  by  the  exterior 
boundaries  of  a  Mexican  grant  not  finally  rejected,  is  established. 

The  question  is,  whether  the  land  was  thereby  so  reserved  as  to 
render  the  survey  illegal  and  the  selections  invalid. 

The  State  relies  largely  on  the  decision  of  the  department  in  the  case 
of  William  McCuUy  et  aL,  involving  the  right  to  certain  lands  within 
the  "  Dyer  survey"  of  the  Las  Pocitas  rancho.  The  cases  are  very 
dissimilar.  In  the  case  at  bar  there  is  no  dispute  as  to  the  exterior 
boundaries,  nor  that  the  tracts  in  dispute  are  within  them.  In  the 
McGulIy  case  the  lands  involved  were  not  within  the  claimed  bound 
aries  of  the  grant  (Las  Pocitas)  as  properly  indicated  by  what  is  known 
in  the  case  as  the  **  Lewis  survey"  of  four  leagues,  but  were  embraced 
in  a  very  much  larger  and  fraudulent  survey  called  the  **  Dyer  survey" 
of  eleven  leagues,  made  in  an  attempt  to  swell  a  two-league  grant  to  one 
of  much  larger  quantity.  This  latter  survey  was  ignored  by  your  office, 
and  your  action  approved  by  the  department  for  reasons  set  forth  in  the 
decision  of  your  office,  in  the  case  of  St.  Clair  v.  W.  P  R.  R.  Company. 

The  decision  in  the  McCully  case  simply  decides  that  there  was  no 
reservation  created  by  the  *'  Dyer  survey ;"  that  the  surveyor-general's 
action  in  disregarding  it  and  extending  the  surveys  over  it  was  proper, 
and  that  the  lands  were  public  lands  never  reserved,  and  were  therefore 
subject  to  State  selection  and  other  disposal.  That  lands  within  the  ex- 
terior boundaries  of  a  Mexican  grant  which  has  been  duly  presented  to 
the  Board  of  Land  Commissioners,  and  not  finally  rejected,  are  reserved, 
is  well  settled. 

The  act  of  March  3,  1851,  (9  Stats.,  633,)  provides  that  all  lands, 
the  claims  to  which  have  been  finally  rejected,  or  have  not  been  pre- 
sented for  confirmation  as  required  by  the  law,  "  shall  be  deemed,  held, 
and  considered  part  of  the  public  domain  of  the  United  States,"  thus 
plainly  implying  that  until  the  claims  were  so  finally  disposed  of  the 
land  should  be  reserved. 

The  act  of  March  3, 1853,  (10  Stat,  244,)  recognizes  the  validity  of  cer- 
tain reservations,and  modifies  the  effect  in  the  case  of  claims  finallyrejected. 

The  instructions  of  your  Office  to  the  surveyor-general  of  California, 
dated  November  28,  1855,  expressly  direct  that  officer  to  respect  such 
boundaries,  and  close  the  lines  of  public  survey  in  such  manner  as  will 
most  nearly  approximate  thereto.  They  inform  him  that  "  the  lands 
thus  designated  will  be  held  in  reserve,  as  covered  by  unconfirmed  claims, 
until  a  decree  shall  have  been  rendered  either  of  confirmation  or  rejection. " 

These  instructions  are  still  in  force.     The  question  of  such  reser- 
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vation,  and  the  effect  of  an  attempted  disregard  of  it  by  the  sarveyor- 
general,  was  considered  and  decided  in  the  case  of  the  W.  P.  R.  R.  v. 
John  Roland,  before  cited.  In  the  opinion  of  the  Assistant  Attorney- 
General  of  July  1,  18T1,  (1  Opins.,  52,)  adopted  by  me,  the  following 
language  occurs :  "  When  Government  lands  in  California  came  to 
be  offered  at  public  sale,  the  local  officers,  under  very  proper  instruc- 
tions from  the  General  Land-Office,  reserved  from  such  sale  all  lands  to 
which  there  were  existing  private  claims. 

"  This  was  wit  hin  the  scope  of  their  authority,  acting  under  the  direc 
tion  of  the  Commissioner  of  the  General  Land- Office.  The  attempted 
restoration  of  the  land  by  the  surveyor-general  of  California  was  invalid, 
because  made  while  the  right  of  appeal  j^om  the  district  to  the  Supreme 
Court  remained  unwaived.  Until  the  expiration  of  the  time  for  appeal, 
or  until  waiver  of  such  right,  the  claim  cannot  be  said  to  be  '  finally  re- 
jected,' and  therefore,  by  the  language  of  the  statute,  was  not  subject  to 
the  power  of  the  surveyor-general  for  restoration." 

The  principles  enunciated  in  the  case  were  followed  in  the  similar 
case  of  Johns  v.  Miller,  decided  December  2,  18*72,  wherein  it  is  held 
that  ''the  attempted  restoration  by  the  surveyor-general  of  land  within 
a  Mexican  claim  not  finally  rejected  was  entirely  inoperative,  null,  and 
void." 

These  cases  are  in  point,  and  the  principle  involved  is  conclusive  of 
this  second  point  of  the  State.  Applied  to  this  case,  the  attempted  res- 
toration of  the  land  by  the  surveyor-general  in  1867,  becomes  'inopera- 
tive, null,  and  void,"  and  the  State  selections  ex  necessitate  fall  with  it. 

The  land  remained  in  a  state  of  reservation  until  after  the  rejection 
became  final,  and  the  plats  were  restored  January  24,  1873. 

The  pre-emption  filings  in  question  appear  to  have  been  the  first  legal 
claims  then  presented,  and  should  have  been  received.  They  should 
now  be  treated  as  if  filed  at  the  date  they  were  offered,  and  the  claims 
under  them  allowed  to  proceed  to  completion  in  conformity  to  law. 

As  the  consideration  of  the  points  urged  by  the  State  covers  all  the 
claims  of  the  pre-emptors  and  is  decisive  of  the  case,  it  will  not  be 
necessary  to  consider  the  latter  separately. 

*  Your  decision  is  reversed,  and  the  papers  transmitted  with  your  letter 
of  January  28,  1874,  are  herewith  returned. 

Very  respectfnlly, 

B.  R.  COWEN,  Acting  Secretary. 
To  the  Commissioner  of  the  General  Land-Office, 

See  Title  IV.,  No.  434. 


IV.  JUDICIAL  DECISIONS. 


If  the  register  and  receiver  undertake  to  grant  land,  on  a  pre-emption 
claim,  which  is  withdrawn  from  private  entry,  their  act  is  void.  Wil- 
cox V.  Jackson,  13  Pet.,  498. 

A  section  of  land,  directed  by  the  president  to  be  reserved  for  mili- 
tary purposes,  is  not  liable  to  entry  under  a  pre-emption  claim.    Ibid. 

A  reservation  of  lands  for  a  specific  purpose,  withdraws  it  from  gen- 
eral location,  and  from  pre  emp tion  right.  Turner  v.  American  Bap- 
tist Missionary  Unions  5  McL.,  344. 

No  pre-emption  right  can  be  acquired  to  land,  whilst  the  Indian  title 
continues.     JRussell  v.  Beebe,  Hemp.,  704. 
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An  officer  of  the  United  States  is  not  deprived,  by  any  statute,  of  the 
benefit  of  the  pre-emption  laws.   United  States  v.  FUzgerdld,  16  Pet,  407. 

No  reservation  or  appropriation  of  a  tract  of  land  can  be  made,  after 
a  citizen  has  acquired  a  right  to  it,  under  a  pre-emption  law.     Ibid. 

If  a  tract  of  land  have  been  severed  from  the  public  domain,  by  a 
legal  appropriation  of  it,  for  any  public  purpose,  it  is  no  longer  subject 
to  the  pre-emption  law.  Ibid.  s.  p.  Kissell  v.  St  Louis  Pvblic 
Schools,  18  H.,  19.  Barnard  v.  Ashley,  Ibid,  43.  s.  o.  Hemp.,  665. 
Hale  V.  Gaines,  22  H.,  144. 

The  decision  of  the  register  and  receiver,  as  to  the  validity  and 
extent  of  a  pre-emption  right,  can  only  be  impeached  for  fraud.  Lytle 
v.  Arkansas,  9  H.,  314. 

The  right  of  a  pre-emptionef  is  limited  to  the  fractional  quarter  sec- 
tion on  which  his  improvements  are  made.     Ibid. 

The  right  of  a  pre-emptioner  can  not  be  impaired  by  a  selection  of 
lands  under  a  subsequent  grant  by  Congress.  Ibid.  s.  p.  Clements  v. 
Warner,  24  H.  394.     O^Brien  v.  Perry,  I  BL,  132. 

The  title  of  a  pre-emptioner  is  superior  to  one  by  patent,  issued  on  a 
location  under  a  floating  right.     Cunningham  v.  Ashley,  14  H.,  377. 

Where  two  persons  are  settled  upon  the  same  quarter  section,  the  act 
of  1830  sanctions  a  division  of  it  between  them.     Ibid. 

A  patent,  which  by  reason  of  a  void  survey  and  division,  appropriates 
to  one  pre-emption  claim,  what  belongs  to  another,  is  void,  as  against 
the  owner  of  the  latter  claim.  Brown  v.  Clement,  3  H.,  650.  Over- 
ruled in  Oazzam  v.  Phillips,  20  H.,  372. 

The  right  of  a  pre-emptioner  will  prevail  over  a  selection  under  a  do- 
nation law,  returned  on  the  same  day  on  which  the  pre-emption  law  was 
passed.     Barnard  v.  Ashley,  18  H.,  43.  s.  o.  Hemp.,  665. 

The  equity  of  a  pre-emption  claimant,  who  has  obtained  his  certificate, 
paid  the  purchase  money,  and  entered  into  possession,  can  not  be  de- 
feated by  a  subsequent  entry,  on  which  a  patent  has  issued.  Hughes, 
V.  United  States,  4  Wall.,  232. 

The  Commissioner  cannot  set  aside  a  sale  to  a  pre-emptor,  because  by 
a  subsequent  survey,  his  house  is  found  not  to  be  within  the  tract  sold  ; 
the  government  is  bound  by  the  original  survey.  Lindsey  v.  Hawes, 
2  Bl.,  554. 

If  the  house  of  a  pre-emptor  be  built  on  the  dividing  line  of  two 
quarter  sections,  his  residence  avails  as  the  foundation  of  a  pre-emption 
right  to  either.     Ibid. 

A  settler,  entitled  to  preemption,  has  an  assignable  interest  Thred- 
gelt  V.  Pintard,  12  H.,  24. 

If  his  assignee  re-assign,  subject  to  the  payment  of  a  certain  sum  to 
the  original  pre-emptioner,  the  latter  has  a  lien  on  the  land  therefor, 
which  he  may  enforce  in  equity,  notwithstanding  the  second  assignee 
may  have  taken  out  a  patent  in  his  own  name,  under  a  subsequent 
pre-emption  law.     Ibid. 

The  quantity  of  land  granted  to  a  patentee,  under  the  pre-emption 
law  of  1830,  is  to  be  ascertained  from  the  description  in  the  patent 
Oazzam  v.  Phillips,  20  H.,  372. 

Under  the  act  of  1834,  the  assignment  of  a  pre-emption  right  before 
the  issuing  of  the  patent  was  valid.     Marks  v.  Dickson,   20  H.,   501. 

But  an  assignment  before  an  entry  at  the  land-ofiBce  was  void.     Ibid. 

A  power,  however,  though  executed  before  the  location,  was  sufficient 
to  justify  an  assignment  made  after  the  location.    Ibid. 
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Where  one  presented  a  claim  under  the  act  of  February  6th,  1829,  to 
certain  lots  in  Oalena,  as  the  legal  representative  of  a  settler,  for  which 
he  obtained  a  certificate,  and  paid  the  purchase  monej,  a  patent  issued 
thereon  to  the  legal  representatives  of  the  original  settler,  enures  to  his 
sole  benefit.     Morehouse  v.  Phelps^  21  H.,  294. 

The  person  who  commences  an  improvement  has  a  right  to  continue, 
and  any  one  who  intervenes  may  be  considered  a  trespasser.  United 
States  V.  Stanley,  6  McL.,  409. 

But  if  the  first  occupant  give  way  to  a  second,  to  whom  the  right  of 
pre-emption  is  granted,  it  is  good  against  all  the  world,  excejst  the  first 
occupant.     Ibid. 

And  if  the  first  occupant  abandon  his  right  that  of  the  second  can- 
not be  questioned.    Ibid. 

A  settlement  under  the  Oregon  donation  act  gives  the  same  rights  as 
are  conferred  by  the  pre-emption  laws :  the  settler  has  an  estate,  which 
cannot  be  defeated  for  want  of  a  patent.  Johnson  v.  United  States, 
2  N.  &  H.,  891. 

After  a  recognition  of  the  claimant  as  a  lawful  settler,  bv  the  sur- 
veyor-general, and  payment  of  the  consideration  for  a  grant,  his  settle- 
ment cannot  be  treated  as  an  intrusion.     Ibid. 

Where  the  owner  of  land  in  Louisiana  fronting  on  the  Mississippi, 
obtained  a  certificate  for  back  land,  which  he  was  not  entitled  to  either 
by  the  act  of  any  public  surveyor,  or  by  his  equitable  right  to  a  pro- 
traction of  his  side  lines,  Held — That  his  title  was  invalid,  as  against  an 
adjoining  proprietor,  who  had  a  right  to  enter  and  purchase  the  land, 
under  the  act  of  June  15,  1832,  and  did  so  enter  and  purchase.  Jour- 
dan  V.  Barrett,  4  H.,  169. 

Under  the  former  government  of  Louisiana,  the  regulations  of 
O'lleilly,  &c.,  recognized  the  equitable  claim  of  the  owners  of  lands 
fronting  on  rivers,  to  a  portion  of  the  back  lands ;  and  after  the  cession, 
the  United  States  did  so,  also.    Ibid. 

The  proviso  to  the  act  of  June  15,  1832,  requiring  pre-emption  claim- 
ants of  back  lands  in  Louisiana,  to  give  notice  of  their  claims,  before  pro- 
clamation of  sale,  was  prospective  merely,  and  did  not  apply  to  a  case 
in  which  proclamation  had  been  made  before  its  passage.  Surgett  v. 
Laprice,  8  H.,  48. 

The  proviso  to  the  5th  section  of  the  act  of  March  3, 1811,  excluding 
from  the  right  of  pre-emption,  back  lands  "  fit  for  cultivation,  bordering 
on  another  river,  creek,  bayou,  or  water-course,"  refers  only  to  lands 
bordering  on  some  navigable  water,  and  which  are  also  fit  for  cultiva- 
tion.   Ibid. 

The  decision  of  the  principal  deputy-surveyor,  under  the  superinten- 
dence of  the  surveyor-general,  was  conclusive  of  the  rights  of  proprie- 
tors of  contiguous  lands,  on  a  stream  in  Louisiana,  as  to  the  division  of 
a<]yoining  back  lands,  to  which  they  had  a  pre-emption  claim,  under  the 
act  of  March  3d,  1811.     Eaydel  v.  Dufresne,  17  H.,  23. 

The  right  of  pre-emption  given  to  claimants  under  a  Spanish  or 
French  grant,  by  the  act  of  1882,  did  not  depend  on  actual  residence 
and  house-keeping.     O^Brien  v.  Perry,  1  BL,  132. 

The  acts  of  4  September,  1841,  29  May,  1830,  and  23  January,  1832, 
relate  to  pre-emption  rights  conferred  upon  actual  settlers ;  they  do  not 
apply  to  a  case  where  no  entry  has  been  made  under  either  of  them. 
Irvine  v.  Irvine,  9  Wall.,  617. 

A  party  claiming  title  by  pre-emption  must  prove  actual  residence 
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upon  the  land,  and  improvements  made  thereon  by  him.  Brishm^  v. 
Sibley,  1  n.  Minn.,  230 

Occupation  and  improvement  on  the  public  lands,  with  a  view  to  pre- 
emption, do  not  confer  a  vested  right,  as  against  the  government ;  such 
vested  right  is  obtained  only  when  the  purchase-money  has  been  paid, 
and  the  receipt  of  the  proper  land  officer  given  to  the  purchaser ;  until 
then  Congress  may  withdraw  the  land  from  entry,  though  the  settlers' 
right  may  be  thus  defeated.  Frisbie  v.  Whitney^  9  Wall,  187.  Hutch- 
inga  v.  Low,  15  Ibid,  77. 

But  such  occupation  and  improvement  do  confer  an  inchoate  right, 
as  against  other  citizens,  which  the  land  officers  are  bound  to  respect, 
and  which  will  be  protected  by  the  courts.     Ibid. 

A  person  occupying  public  lands,  whether  surveyed  or  unsurveyed, 
under  the  pre-emption  laws,  acquires  a  right  to  the  possesgion  from  the 
moment  of  settlement,  and  the  courts  will  protect  such  rights  of  pos- 
session, subject  to  the  jurisdiction  of  the  register  and  receiver  to  settle 
questions  of  conflicting  boundary,  or  priority  of  settlement.  GolweU  v. 
Smith,  Wash.  T.  Rep.,  109. 

Under  the  act  of  4  September,  1841,  (2  Bright.  Dig.,  413,)  a  convey- 
ance by  a  pre-emptioner,  before  patent  issued,  is  void,  and  can  operate 
neither  by  way  of  grant  nor  estoppel.  KeUom  v.  Easley,  2  Ab.,  G.  G. 
569.  s.  0. 1,  Dill.,  281. 

The  act  of  14  August,  1848,  organizing  the  Territory  of  Oregon,  did 
not  extend  to  it  any  part  of  the  pre-emption  laws  Stark  v.  Starr,  6 
Wall.,  402.8.  0.  1  Saw.,  15.  s.  p.  Martina,  v.  T*  Vault,  1  Oregon,  77. 
Lownsdale  v.  City  of  Portland,  Ibid,  381.  a  o.  1  Deieuiy  1.  Chap- 
man V.  School  District,  Ibid,  108. 

The  fund  arising  from  the  sale  of  lands,  pre-empted  for  seats  of 
justice,  under  the  act  of  26th  May,  1824,  (1  Bright.  Dig.,  469,)  is  a  truat- 
fund  to  be  specially  applied  to  the  purposes  contemplated  in  the  grant ; 
it  is  not  subject  to  the  ordinary  drafts  upon  the  county  treasury.  Da- 
vis V.  Muscatine  County,  Morris.  (Iowa)  161. 

Settlers  under  the  pre-emption  and  homestead  laws,  have  an  inchoate 
right  which  they  should  be  permitted  to  perfect  into  a  legal  title. 
Litchfield  v.  The  Register,  1  Wool.,  299. 

A  pre-emption  entry,  not  affected  by  a  radical  infirmity,  will  be  up- 
held against  a  subsequent  purchaser.     Root  v.  Shields,  1  Wool.,  340. 

Lands  included  within  the  limits  of  an  incorporated  town  are  not 
subject  to  entry  under  the  pre-emption  law  of  1841.     Ibid. 

The  extent  of  lands  which  may  be  included  in  a  city,  is  not  limited 
by  the  act  23d  May,  1844,  (5  Stat.,  657.)    Ibid. 

The  provision  of  the  4th  section  of  the  act  3d  March,  1843,  prohibit- 
ing the  making  of  two  declaratory  statements  by  the  same  pre-emptor, 
is  confined  to  lands  subject  to  private  entry.  Johnson  v.  Towsley,  13 
Wall.,  72. 

A  declaratory  statement,  under  that  act  is  valid,  if  made  at  any  time 
before  another  person  commences  a  settlement,  or  files  a  declaration.   Ibid. 

If  a  party  be  deprived  of  his  right  of  pre-emption,  by  an  erroneous 
construction  of  the  statute  by  the  land  department,  he  may  have  relief 
in  equity.     Samson  v.  Smiley,  13  Wall.,  91. 

The  act  of  4th  September,  1841,  only  prohibits  the  assignment 
of  a  pre-emption  right ;  a  pre-emptor  who  has  entered  the  land,  and  is 
the  owner  in  good  faith  may  sell  before  patent.  Myers  v.  Croft,  13. 
Wall.,  291. 
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TITLE  IV.-RAILROAD  GRANTS. 


I.  IN   GENERAL. 


No.  394. 

CIRCULAR. 

Depabtment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  24, 1876. 
B.E0I8TERS  and  Beoeiyers  United  States  Land  Offioes. 

Gentlemen  : — The  following  pages,  comprising  circular  instructions 
relating  to  the  adjustment  of  railroad  grants,  embrace  the  various  regu- 
lations now  in  force  under  the  rules  and  practice  of  the  Department  re- 
specting the  subject;  together  with  forms  for  selection,  verification  of 
lists  and  proper  certification,  and  tables  showing  the  dates  of  the 
respective  granting  acts,  with  a  reference  by  volume  and  page  to  the 
statutes  containing  the  same ;  also  the  dates  at  which  title  vested  in  the 
respective  grantees,  so  far  as  obtained  from  the  best  information  known 
to  the  Department. 

These  instructions  are  now  communicated  for  the  guidance  of  District 
Officers,  Surveyors-General,  Executives  and  Agents  of  States,  OflScers 
of  Railroad  Corporations,  and  others  having  an  interest  in  the  matters 
recited. 

You  will  be  governed  in  your  official  action  by  the  regulations  there- 
in prescribed. 

Very  respectfully, 

S.  S.  BURDETT,  Cammimoner. 


Department  of  the  InterioB)'*' 
Washington,  D.  C,  II  September,  1873. 

Sir: — I  have  received  your  letter  of  the  9th  instant,  suggesting  a 
change  in  the  7th  section  of  the  circular  issued  by  your  Office  on  the 
24th  January,  1867,  in  regard  to  selections  of  lands  in  satisfaction  of 
railroad  and  other  congressional  grants.  The  then  Secretary,  Mr. 
Browning,  held  that  the  2Ist  section  of  the  act  approved  2d  July,  1864, 
(18  Stat.,  365,)  applied  only  to  the  lands  granted  by  that  act,  and  the 
circular  conformed  to  his  ruling. 

The  Supreme  Court  of  the  United  States,  at  its  December  term,  1872, 
decided,  in  the  cases  of  the  Kansas  Pacific  Bi.ailway  Company  v.  John 
H.  Prescott,  and  the  same  Company  v.  Charles  C.  Culp,  that  said  act 
applied  also  to  the  lands  granted  by  the  original  act  of  July  1st,  1862. 

^Reprint  of  dronlar  for  Got.  16, 1878,  in  xnodillcatlon  of  drenlar  of  Jan.  Si,  1867. 
22 
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I  fully  concur  in  your  opinion  that  the  circular  should  be  made  to 
conform  to  this  decision,  and  you  are  authorized  to  make  the  required 
change. 
The  papers  are  herewith  returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  R.  COWEN,  Acting  Secretary. 
Hon.  Willis  Dbuhmond,  Commisaioner  General  Land- Office. 


GRANTS   FROM    CONGRESS   TO   STATES   AND   CORPORATIONS. 

By  the  first  section  of  the  act  of  Congress  approved  July  1,  1864, 
(Statutes  1863-64,  page  385,  chap.  196),  it  is  provided  that  from  and 
after  the  passage  of  that  act,  "  in  the  location  of  lands  by  States  and 
corporations,  under  grants  from  Congress  for  railroads  and  other  pur- 
poses (except  for  agricultural  colleges),  the  Registers  and  Receivers  of 
the  Land-Offices  for  the  several  States  and  Territories,  in  the  districts 
where  such  lands  may  be  located,  for  their  services  therein,  shall  be  en- 
titled to  receive  a  fee  of  one  dollar  for  each  final  location  of  one  hundred 
and  sixty  acres,  to  be  paid  by  the  State  or  corporation  making  such 
location ;  the  same  to  be  accounted  for  in  the  same  manner  as  fees  and 
commissions  on  warrants  and  pre-emption  locations,  with  limitations  as 
to  maximums  of  salary  prescribed  by  existing  laws,  in  accordance  with 
such  instructions  as  shall  be  given  by  the  Commissioner  of  the  General 
Land-Office."  (Revised  Statutes,  section  2288,  seventh  clause ;  Ibid., 
sections  2240  and  2241.) 

1st.  Under  this  law  the  Registers  and  Receivers  are  each  entitled  to 
receive  a  fee  of  one  dollar  for  each  final  location  of  one  hundred  and 
sixty  acres,  or  any  quantity  approximate  thereto,  when  the  deficit  is  less 
than  forty  acres. 

2d.  When  the  several  quantities  shall  have  been  definitely  ascertained 
by  you  to  inure  to  the  grant,  as  hereinafter  prescribed,  the  fees  will  then 
be  due  thereon. 

3d.  The  State  through  its  grantee,  or  the  grantee,as  the  case  may  be, 
is  required  to  file  with  the  Register  and  Receiver  of  the  proper  Land- 
Office  descriptive  lists  of  the  tracts  of  land  claimed  as  inuring  under  the 

grant  within  sections  of miles  each  along  the  line  of  route,  on  both 

side'b  thereof,  to  be  dated  and  verified  by  the  signature  of  the  selecting 
agent. 
For  agent's  certificate,  to  be  attached  to  each  list,  see  Form  A. 
The  party  appearing  as  the  agent  of  the  grantee  must  file  with  the 
Register  and  Receiver  written  and  satisfactory  evidence,  under  seal, 
showing  his  authority  to  act  in  the  premises. 

In  the  preparation  of  the  descriptive  lists,  the  Register  and  Receiver 
will  afford  the  agent  all  reasonable  facilities,  taking  care,  however,  not 
to  interrupt  the  current  public  business. 

The  lists  must  be  carefully  and  critically  examined  by  the  Register 
and  Receiver,  and  their  accuracy  tested  by  the  plats  and  records  of  their 
office.  When  so  examined  and  tested,  and  found  correct  in  all  respects, 
they  will  become  final  locations,  and  you  will,  on  the  payment  of  the 
requisite  fees  to  the  Receiver,  so  certify  at  the  foot  of  each  list,  accord- 
ing to  Form  B. 
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After  such  lists  have  been  examined  and  jovl  have  attached  your  cer- 
tificate thereto,  the  same  will  be  consecutively  numbered,  commencing 
with  No.  I,  for  each  railroad  or  separate  grant.  Under  the  payment  of 
the  fees  and  certifications  of  the  lists  by  you,  the  Register  will  post  the 
selections  in  the  Tract  Book  after  the  following  manner : 

"  Selected ,  18— ,by  A.  B.,  agent  for  the Rail 

Co.,  act ,  list  No.  — ;"  and  on  the  plats  he  will  mark  the  tracts  so 

selected  " R.  R." 

After  the  selections  are  properly  posted  and  marked  on  the  plats,  the 
lists  will  be  transmitted  to  this  office,  accompanied  by  the  evidence  of 
the  agent's  appomtment. 

It  is  required  that  dear  lists  of  approvals  shall  in  every  case  be  made 
oat  by  you,  or  required  of  the  selecting  agents,  after  your  examination 
of  the  tracts  which  you  are  prepared  to  certify,  showing  clearly  and 
without  erasure  the  description  of  the  lands  and  the  area  of  each  tract ; 
also  the  aggregate  area,  properly  footed  in  the  columns,  and  set  forth 
in  the  certificate. 

For  rejected  selections  you  will  then  require  a  new  application  and 
list,  with  tender  of  fees,  upon  which  you  will  note  opposite  each  tract 
the  objections  appearing  upon  your  records,  and  indorse  thereon  in  full 
your  reasons  for  refusing  to  certify  the  same. 

Should  the  agent  appeal,  you  will  allow  him  to  file  the  points  of  ex- 
ception to  your  ruling  in  writing,  properly  drawn  and  dated,  which, 
when  completed,  you  will  forward  to  this  office.  No  erasures  should 
appear  in  such  lists.  The  rejection  will  sufficiently  appear  from  your 
notes  and  indorsements,  and,  if  finally  admitted,  the  lists  will  then  be 
in  complete  and  perfect  order  for  filing.  To  secure  uniformity,  and  to 
make  iJie  lists  convenient  for  binding,  properly  ruled  blanks  will  be 
famished  upon  application. 

Lists  containing  erasures  received  at  this  office  will  not  be  filed,  but 
will  be  returned  to  you  for  perfection. 

4th.  The  fees  will  be  due  in  all  cases  where  the  service  may  have 
been  rendered  9vl}8equent  to  the  passage  of  said  act  of  1864. 

5th.  The  Receiver  will  account  for  the  fees  thus  paid  in  his  monthly 
and  quarterly  accounts,  specially  setting  forth  in  the  same  the  particu- 
lar case  or  cases  on  which  such  fees  had  accrued,  giving  the  name  of 
road,  number  and  date  of  the  list  of  selections  for  which  they  had  been 
paid. 

6th.  By  joint  resolution  No.  10,  of  January  30, 1865,  "mineral  lands" 
are  not  embraced  in  the  grants  made  at  the  first  session  of  the  Thirty- 
eighth  Congress,  unless  otherwise  specially  provided  in  the  act  or  acts 
making  the  grants.    (Revised  Statutes,  section  2346.) 


PACIFIC    RAILROADS. 

Acts  approved  July  1,  1862,  and  July  2,  1864. 

7th.  By  section  21  of  the  latter  act,  these  companies  are  required  to 
pay  cost  of  "  surveying,  selecting,  and  conveying"  the  lands,  in  addi- 
tion to  the  Register  and  Beceiver's  fees  exacted  by  the  act  of  July  1, 
1864,  before  mentioned.  This  cost  of  surveying  and  conveying  is,  by 
the  decision  of  the  United  States  Supreme  Court  at  the  December  term, 
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1872,  applicable  to  all  the  lands  granted  bj  acts  of  July  1,  1862,  and 
July  2,  1864.  Therefore,  the  "cost"  will  be  assessed  and  collected  on 
all  the  lands  within  twenty  miles  from  the  line  of  the  road,  where  the 
grant  is  under  both  acts. 

To  ascertain  the  cost  of  "  surveying,"  which  includes  both  surveying 
the  field  and  office  work,  the  company  will  apply  to  the  Surveyor  Gen- 
eral of  the  State  or  Territory  in  which  the  lands  are  situated.  Upon 
ascertaining  the  sums  due  for  surveying  and  office  work  for  the  "  sec- 
tion or  sections  of  road"  for  which  selections  have  been  or  are  to  be 
made,  a  deposit  of  those  sums  must  be  made,  to  the  credit  of  the  Trea- 
surer of  the  United  States,  with  an  authorized  depositary.  The  dupli- 
.  cate  of  deposit  must  be  filed  with  the  Surveyor  Oeneral ;  whereupon  he 
will  transmit  to  the  Register  and  Receiver  of  the  proper  Land-Office 
his  certificate  of  such  payment  having  been  made,  specifying  how  much 
was  for  surveying  and  how  much  for  office  work,  as  per  Form  C. 

The  Surveyor  General's  certificate,  together  with  the  triplicate 
certificate  of  deposit  and  the  evidence  of  the  agent's  appointment, 
must  accompany  the  lists  of  selection  when  transmitted  by  you  to  this 
office. 

8th.  Herewith  is  a  form  of  title-page  to  be  prefixed  to  the  List  of 
Selection. 

Let  me  here  call  your  special  attention  to  the  necessity  of  great  care 
in  the  examination  and  testing  of  these  lists,  so  that  all  conflicts  may  be 
avoided  and  improper  selections  be  excluded,  and  that  the  verified 
schedules  may  be  absolutely  accurate,  thus  avoiding  embarrassment 
and  delay  to  all  concerned. 

9th.  Pacific  Railroad  act,  July  2,  1864. — It  is  provided  in  section  4 
that  the  word  "  mineral,"  when  it  occurs  in  that  act,  shall  not  be  held 
to  include  iron  and  coal.  Therefore,  iron  and  coal  lands  are  subject  to 
selection  by  the  Pacific  Railroads ;  but  all  other  minerals  are  expressly 
excluded  from  the  grant,  and  must  necessarily  be  so  from  all  selections 
you  may  certify  to  this  office.  When  the  verified  lists  are  received  at 
the  General  Land-Office,  prepared  and  certified  as  above  required,  such 
definitive  action  as  the  law  prescribes  will  be  here  taken  with  the  view 
to  invest  the. grantee  with  a  comple  title. 

These  instructions  will  supersede  those  of  May  30,  1866,  Circular  No. 
9,  and  of  January  24,  1867,  Circular  No,  15.  The  Corms  attached 
hereto>  which  are  made  a  part  hereof^  will  be  followed  in  certifying  to 
maps  and  lists,  where  the  same  may  be  applicable. 

The  following  is  an  Act  of  Congress,  approved  June  22, 1874,  for  the 
relief  of  settlers  on  railroad  lands.     [Part  II.,  No  120.]* 

By  reference  to  the  foregoing  it  will  be  perceived  that  an  inducement 
is  offered  to  such  railroad  companies  as  may  be  found  entitled  to  lands 
held  by  actual  settlers  under  the  pre-emption  or  homestead  laws  to  re- 
linquish in  favor  of  the  settlers,  and  receive  other  lands  in  lieu  of  those 
surrendered. 

Upon  the  filing  of  such  relinquishment  this  Office  is  authorized  to 
recognize  the  filing  or  entry  of  the  settler  in  the  same  manner  as  if  the 
land  had  not  been  granted  to  the  railroad  company. 

To  facilitate  the  adjustment  of  conflicting  claims  and  give  effect  to  the 
provisions  of  the  act,  the  following  rules  are  established : 

*  The  part  of  tbis  drcnlar  i-elatingr  to  tbe  act  of  June  SES,  1874.  was  pnblisbed  as  a  aejpa* 
rate  circular  under  date  of  August  12, 1874.  and  in  preparing  this  work  was  Inserted  in 
Its  proper  place  and  marked  No.  421.    See  Ko.  4SSS. 
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1.  When  the  superior  right  of  the  company  is  ascertained,  and  it  is 
found  that  the  claim  of  the  settler  is  such  that  it  would  be  admitted 
were  the  railroad  claim  extinguished,  this  Office  will,  in  all  practicable 
cases,  direct  the  attention  of  the  officers  of  the  company  to  the  fact,  and 
request  an  explicit  answer  whether  or  not  the  land  will  be  Relinquished. 

At  the  same  time  it  will  be  well  for  the  party  interested  to  seek  for 
himself  the  relief  indicated  by  direct  application  to  the  railroad  authori- 
ties, and  thereby  aid  in  securing  a  speedy  and  satisfactory  adjustment. 

2.  Relinquishment  may  be  made  by  a  simple  waiver  Qf  claim  where 
the  patent  or  its  equivalent  has  not  been  issued  in  behalf  of  the  com- 
pany ;  but  where  title  has  passed,  formal  reconveyance  will  be  required, 
as  in  other  cases  of  the  surrender  of  patents. 

3.  When  making  relinquishment,  the  company  will  be  permitted 
to  name  the  tract  selected  as  indemnity ;  and  in  order  that  conflict  with 
pending  applications  may  be  avoided,  sucb  relinquishment  and  selection 
should  be  filed  with  the  Register  and  Receiver,  and  be  noted  upon  their 
records,  before  transmission  to  this  office. 

But  in  case  the  company  desires  to  relinquish  at  once  in  favor  of  the 
settler,  and  trust  to  future  selections  for  indemnity,  such  relinquishment 
may  be  sent  direct  to  this  Office,  and  upon  its  receipt  will  be  noted  on 
the  books,  and  the  claim  of  the  settler  will  be  immediately  released 
from  suspension. 

4.  The  selections  must  be  of  lands,  not  mineral,  within  the  limits  of 
the  grant  and  withdrawal,  free  from  other  claims,  and  not  reserved  or 
otherwise  appropriated  at  date  of  selection. 

5.  Where  fees  have  been  paid  upon  the  original  selections  they  will 
be  applied  to  the  indemnity.  Where  tracts  not  yet  formally  selected 
are  relinquished,  fees  will  be  charged  upon  the  indemnity  selections. 

6.  The  selections  will  be  reported  by  the  Register  and  Receiver  in 
the  same  manner  as  original  selections,  with  a  reference  to  the  act  by 
its  date  and  title ;  and  opposite  each  tract  annotation  will  be  made  of 
the  tract  surrendered,  and  the  name  of  the  settler  in  whose  favor  it  is 
relinquished,  with  the  number  of  his  entry  or  filing.  (See  Forms  D 
andE.) 

Properly  ruled  blanks  will  be  furnished  for  convenience  in  making 
the  selection. 

As  the  act  is  not  mandatory  upon  the  companies,  but  simply  pro- 
vides a  mode  of  adjustment  depending  upon  their  voluntary  action,  and 
as  the  relief  proposed  is  vital  to  many  settlers,  who  through  error  re- 
sulting from  various  causes  have  made  homes  upon  the  lands  granted, 
it  is  hoped  that  by  a  liberal  and  mutual  spirit  of  compromise  and  con- 
cession on  the  part  of  settlers  and  railroad  officials  its  beneficent  pro- 
visions may  be  made  available,  and  substantial  advantages  to  all  may 
be  secured  at  small  cost  and  trouble  to  the  parties  concerned;  and 
although  the  adjustments  will  involve  this  Office  in  a  large  amount  of 
labor,  it  will  be  cheerfully  undertaken  for  the  purpose  of  accomplishing 
a  resnlt  so  desirable. 
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Form  for  Title-page. 


OP. 


United  States  Land  Office, 


18—. 


If 


The ,  under  and  by  virtue  of  the  acts  of  Congress  entitled 

-,"  and  under  and  in  pursuance  of  the  rules  and  regulations 


prescribed  by  the  Commissioner  of  the  General  Land-Office,  hereby 
makes  and  files  the  following  list  of  selections  of  public  lands  claimed 
by  the  said  company  as  inuring  to  it,  and  to  which  it  is  entitled  under 
and  by  virtue  of  the  grants  and  provisions  of  the  said  acts  of  Congress, 

and  the  location  of  the  line  of  route  of  the of  said  company; 

being  for  the section  ( miles)  of  the  same,  commencing  at 

and  ending ;  the  selections  being  particularly  described 

as  follows,  to  wit : . 


(A.) 


OF 


County  of ,  88  : 

I, ,  being  duly  sworn,  depose  and  say  that  I  am  the  land 

agent  of  the ,  formerly  the ;  that  the  foregoing  list  of  lands 

which  I  hereby  select,  is  a  correct  list  of  a  portion  of  the  public  lands 

claimed  by  the  said company  as  inuring  to ,  to  aid  in  the 

construction  of  the  — ^  from ,  for  which  a  grant  of  lands  was 

made  by  the  acts  of  Congress  approved ;  that  the  said  lands  are  vacant, 
unappropriated,  and  are  not  interdicted  mineral  nor  reserved  lands,  and 
are  of  the  character  contemplated  by  the  grant,  being  within  the  limits 

of miles  on  each  side  of  the  line  of  route  for  a  continuous  distance 

of miles,  being  for  section  of  said  road,  starting  from 

and  ending . .     [  l.  s.  ] 

Sworn  and  subscribed  before  me  this day  of , . 


NoTE.~Thi8    affidavit  may  be  made    before    either   the   Register   or 
Receiver  of  the  United  States  Land-Office. 

(B.) 

United  States  Land  Office, 


",   lO"   '<• 


We  hereby  certify  that  we  have  carefully  and  critically  examined  the 
foregoing  list  of  lands,  claimed  by  the  ',  under  the  grant  to  the 

,  by  acts  of  Congress  approved ,  and  selected  — —  by 

,  the  duly  authorized  agent;  and  we  have  tested  the 

accuracy  of  said  lists  by  the  plats  and  records  of  this  Office,  and  that 
we  find  the  same  to  be  correct.  And  we  further  certify  that  the  filing 
of  said  list  is  allowed  and  approved,  and  that  the  whole  of  said  lands 
are  surveyed  public  lands  of  the  United  States,  and  within  the  limit  of 

miles  on  each  side ;  and  that  the  same  are  not,  nor  is  any  part 

thereof,  returned  and  denominated  as  mineral  land  or  lands,  nor  claimed 
as  swamp  lands ;  nor  is  there  any  homestead,  preemption,  State,  or 
other  valid  claim  to  any  portion  of  said  lands  on  file  or  record  in  this 
office. 
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We  farther  certify  that  the  foregoing  list  shows  an  assessment  of  the 
fees  payable  to  us  allowed  by  the  act  of  Congress  approved  July  1, 
1864,  and  contemplated  by  the  circular  of  instructions  dated  October 
15,  1873,  addressed  by  the  Commissioner  of  the  (General  Land-Office  to 
Registers  and  Receivers  of  the  United  States  Land-Offices ;  and  that 
the  said  company  have  paid  to  the  undersigned,  the  Receiver,  the  full 
sum  of ,  in  full  payment  and  discharge  of  said  fees. 

; ,  Register. 

\ ^  Receiver, 

(C.) 
Unitsb'States  Subveyob  Oenebal's  Office, 


•,  18—. 


I, ,  Surveyor  General  for  the  United  States  in  and  for 

the ,  hereby  report  and  certify  that  the has  this  day  filed 

with  me,  at ,  a  duplicate  certificate  of  deposit,  No.  — ,  dated 

of  the ,  to  the  credit  of  the  Treasurer  of  the  United 

States,  showing  that  the  sum  of  $ has  been  deposited  as  cost  of 

survey  and  $— for  office  work,  and  that  the  said  sums  are  the  cor- 
rect amount  of  the  cost  of  survey  and  office  work  for  the  lands  men- 
tioned and  described  in  the  list  of  lands  hereto  annexed,  to  the  extent 
.of  said  list. 

Survey,  $ . 

Office  work,  $ . 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  official  seal. 

,  Surveyor  OeneraL 

(D.) 

United  States  Land  Offioe, 


18—. 


I, ,  agent  of  the  Rail Company,  hereby 

apply  to  select  the  following  described  lands,  in  lieu  of  lands  inuring  to 

said  cpmpany,  under  act  of = — ,  and  surrendered  by  said  company 

in  favor  of  actual  settlers  thereon,  as  provided  by  act  of  June  22,  1874, 
entitled  ''An  act  for  the  relief  of  settlers  on  railroad  lands." 

(E.) 

United  States  Land  Office, 


18—. 


We  hereby  certify  that  we  have  carefully  and  critically  examined  the 

foregoing  list  of  lands  clainipd  by  the  Rail Company  in 

lieu  of  lands  heretofore  granted  for  said  company,  and  selected  by 

,  the  duly  authorized  agent,  and  that  we  find  the  same 

to  be  correct ;  and  we  further  certify  that  the  filing  of  said  list  is 
allowed  and  approved,  and  that  the  whole  of  said  lands  are  surveyed 
public  lands  of  the  United  States,  and  within  the  limits  of miles. 

We  further  certify  that  the  foregoing  list  shows  an  assessment  of  the 
fees  payable  to  us  under  the  act  of  July  1,  1864,  and  that  the  said  com- 


344  RAILRO  ID  GRANTS.  [title  i v. 

panj  have  paid  to  the  undersigned,  the  Receiyer,  the  full  sum  of , 

in  full  payment  of  said  fees. 

,  Register, 

,  Receiver, 


Certificates  for  Maps  of  the  Surveys  and  Permanent  Locations,  etc. 

Form  No.  1.  Of  engineer's  affidavit  to  map  of  definite  location. 

Form  No.  2.  Of  president  and  engineer's  certificate  to  same. 

Form  No.  3.  Of  engineer's  affidavit  to  map  of  completed  portion  of 
railroad. 

Form  No.  4,  Of  president's  certificate  to  same. 

Form  No.  5.  Of  engineer's  affidavit  to  map  of  definite  location  where 
grant  was  made  to  a  State  or  Territory. 

Form  No.  6.  Of  certificate  of  governor  of  State  or  Territory  to  map 
of  definite  location. 

Form  No.  7.  Of  certificate  of  governor  to  map  of  completed  portion 
of  railroad.' 

Nos.  1,  2,  8,  and  4  to  be  used  when  grant  was  direct  to  the  railroad 
company. 

Nos.  1,  3,  4,  5,  6,  and  7  to  be  used  when  grant  was  made  to  the 
State  or  Territory. 

(No.  1.) 

OF , 

County  of ,  ss : 

-,  of ,  in  said  county  and  being  duly 


sworn,  deposeth  and  says,  that  he  is  the  chief  engineer  of  the 

and  has  been  such  chief  engineer  since  the  ;  that  during  the 

period  above  named  • —  and  were  employed,  and  by  this 

deponent  as  chief  engineer  for  said  railroad  company,  as  deputy  of 
division  engineers ;  that  the  said  engineers,  as  shown  by  their  field- 
notes,  verified  under  oath,  did  actually  survey  and  mark  upon  the 

ground  the  line  or  route  of  the from to ,  in  the 

sections  and  at  the  times  respectively  designated  by  dates,  which  are 
included  between  the  flag-staffs  upon  and  along  the  line  of  route  of  said 
railroad  as  delineated  on  this  map,  showing  the  line  of  the  public  sur- 
vey in  connection  with  the  surveyed  line  of  the  route ;  and  that  the  acts 
of  said  deputy  or  division  engineers  in  the  premises  were  duly  approved 
and  accepted  on  behalf  of  said  company  by  this  deponent  as  said  chief 

engineer  of  the . 

,  Chief  Engineer. 

Sworn  and  subscribed  this day  of  ,  before  me. 

[seal.]  ,  Notary  Public. 

Note. — The  map  of  location  must,  as  shown  in  the  above  form,  in  all  cases 
show  the  lines  of  the  public  survey  in  conneokion  with  the  line  of  route. 

(No.  2.)  ' 

Office  of  the . 


18—. 


It  is  hereby  certified  that,  in  pursuance  of  the  act  of  Congress  ap- 
proved July  I,  1862,  entitled  ''An  act  to  aid  in  the  construction  of  a 
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railroad  and  telegraph  line  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  secare  to  the  Government  the  use  of  the  same  for  postal, 
military,  and  other  purposes,"  wherein  a  grant  of  land  is  made  by  the 

section  to  the ,  who  are  thereby  authorized  to  construct  a 

railroad  and  telegraph  line  from ,  and  the  act  of  July  2,  1864, 

amendatory  thereof,  which  to  construct  said  railroad, 

this  map  shows  the  location  of  the  line  or  route  of  the from 

to ,  being  a  part  of  the  line  or  route  of  said  railroad  as 

definitely  fixed,  in  compliance  with  said  acts  of  Congress  and  in  pur- 
suance of  the  resolution  of  the  board  of  directors  of  said  company, 

passed  on  the ;  and  that  the  dates  of  the  field-work  thereof  are  • 

truly  indicated  along  the  line,  from  station  to  station,  upon  this  map. 

In  testimony  whereof  the has  caused  the  same  to  be  signed 

by  its  president  and  engineer,  and  has  attached  hereunto  its  corporate 

seal  at ,  on  the  day  and  year  first  above  written. 

[seal.]  ,  President 

,  Chief  Engineer. 


Attest : 


Secretary, 

(No.  3.) 


OP 


County  of  — — ,  88 : 

,  of   ,  in  said  county  and ,  being  duly 

sworn,  deposeth  and  says  that  he  is  the  chief  engineer  of  the  said  rail- 
road from  to ,  being  for  section  of miles,  as 

shown  by  the  line  of  route  in  connection  with  the  lines  of  the  public 
surveys  on  this  map ;  that  it  has  been  completed  and  equipped  as  re- 
quired by  law,  and  that  this  line  of  route  shows  the  correct  location  of 
the  said  railroad. 

[seal.] ,  Chief  Engineer, 

Sworn  and  subscribed  this day  of ,  before  me. 

[seal.]  ,  Notary  Public. 

(  No.  4. ) 

It  is  hereby  certified  that is  the  chief  engineer  of  the 

■,  and  that  the  location  of  the  road  as  represented  on  this  map  is 


correct  and  approved  by  the  company  ;  and  also  that  the  said  portion 
of  the  said  road  has  been  completed  and  equipped  in  all  respects  as 
required  by  law. 

,  President,  [seal.  J 

Attest : . 


Secretary. 
[seal.] 


(  No.  5. ) 

Offioe  of  the 


It  is  hereby  certified  that,  in  pursuance  of  the  act  of  the  legislative 

assembly  of  the  — ^ ,  approved  ,  entitled  " ,"  this 

map  shows,  in  connection  with  the  public  surveys,  the  actually  sur- 
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veyed  line  of  route  of  the from to ,  as  definitely 

fixed,  in  compliance  with  the  act  of  Congress  approved ,  and  in 

pursuance  of  the  resolution  of  the  board  of  directors  of  said  railroad 

company,  passed  on  the day  of ;  and  that  the  dates  of 

the  field-work  thereof  are  truly  indicated  along  the  line,  from  station  to 
station,  upon  this  map. 

In  testimony  whereof  the  ■  has  hereunto  attached  its  corporate 

seal  and  caused  the  same  to  be  signed  by  the  president  and  engineer, 
at ,  in  the  day  and  year  first  above  written. 

[seal.]  ,  President. 

,  Chief  Engineer, 

Attest : , 

Secretary, 

(  No.  6. ) 

I, ,  governor  of  the ,  do  hereby  certify  that  this 

plat  or  map  of  the has  been  duly  filed  in  my  office  by  the  rail- 
road company,  and  shows,  in  connection  with  the  public  surveys,  the 

location  of  the  line  of  route  as  actually  surveyed  of  the ''  from 

to ,"  as  definitely  fixed  in  compliance  with  the  act  of 

Congress  approved ,  entitled  "An  act ;"  and  with  the  act 

of  the  legislative  assembly  of  the  ,  approved ,  entitled 

" ,"  granting  certain  lands  to  the  railroad  herein  named. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  to  be 
affixed  the  great  seal  of  the . 

Done  at ,  this day  of . 

[seal.]  ,  Oovernor, 

Attest : . 


Secretary  of 


(No.  7.) 
Executive  Offioe, 


I, : ,  governor  of  the ,  do  hereby  certify  that 

this  plat  or  map  of  the has  been  duly  filed  in  my  office  by  the 

said company,  and  shows  that  portion  of  the  said  railroad  com- 
mencing at and  ending  at ,  which  has  been  completed 

and  equipped  as  required  by  the  act  of  Congress  approved ,  and 

the  act  of  the  legislative  assembly  of  the ,  approved ,  en- 
titled " ,"  granting  lands  to  the  said  railroad  company. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  to  be 
affixed  the  great  seal  of  the . 

Done  at ,  this day  of . 

[sealJ  —J  Oovernor. 

Attest: , 


Secretary  of 
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REGULATIONS    RESPECTING    CONFLICTING    CLAIMS    UPON 

RAILROAD    LANDS. 

Under  the  provisloDS  of  the  acts  of  Congress  granting  lands  in  aid 
of  construction  of  railroads,  wherein  there  are  exempted  from  such 
grants  the  lands  to  which  a  valid  right  of  pre-emption  or  homestead  had 
attached  at  the  time  when  the  grant  may  have  become  effective,  the 
honorable  Secretary  of  the  Interior  has  decided  that  the  lands  to  which 
such  pre-emption  or  homestead  claim  or  right  had  attached,  and  the 
claim  has  subsequently  been  abandoned,  do  not  inure  to  the  railroad 
grant  but  revert  to  the  United  States^ 

A  pre-emption  or  homestead  claim  of  record  is,  of  course,  prima 
facie  evidence  of  a  valid  right,  yet  it  may  occur  that  such  claim  had  a 
fraudulent  inception,  or  that  the  claimant  had  given  up  and  actually 
abandoned  his  claim  at  the  date  when  the  grant  became  effective.  In 
such  cases  the  Department  holds  that  there  exists  no  valid  pre-emption 
or  homestead  claim,  and  that  the  land  inures  to  the  grantee.  It  must 
be  understood,  however,  that  a  railroad  grant  cannot  take  land  covered 
by  a  pre-emption  or  homestead  unless  it  is  clearly  shown  that  the  same 
was  abandoned  by  the  party  at  the  time  the  grant  attached. 

In  view  of  these  rulings  the  following  is  communicated  for  your  infor- 
mation and  government,  to  the  end  that  the  rights  of  all  parties  may  be 
duly  considered  and  protected : 

First.  In  relation  to  pre-emption  claims.  The  pre-emption  laws 
require  that  a  person  must  be  over  the  age  of  twenty-one  years,  or  the 
head  of  a  family ;  a  citizen  of  the  United  States,  or  a  person  who  has 
filed  a  declaration  of  intention  to  become  such,  etc.;  and  also  that  he 
must  have  settled  upon  the  land  claimed  ;  thus  imposing  conditions  pre- 
requisite to  the  filing  of  a  claim. 

Second.  In  relation  to  homestead  claims.  The  law  requires  that  a 
person  must  be  over  twenty-one  years  of  age,  or  the  head  of  a  family ; 
a  citizen  of  the  United  States,  or  one  who  has  declared  his  intention  to 
become  such,  etc.;  and  under  the  first  and  third  sections  of  the  amend- 
atory act  of  March  21,  1864,  the  persons  claiming  the  benefit  of  said 
sections  must  make  settlement  upon  the  tracts  before  they  can  obtain 
the  benefit  of  said  sections.  Therefore,  as  the  fraudulent  character  of 
a  pre-emption  or  homestead  claim  in  its  inception  may  be  brought  in 
question,  it  is  right  that  the  parties  in  interest  should  have  an  opportu- 
nity, in  all  cases,  to  be  heard.     With  this  view  you  are  required — 

Third.  When  application  is  made  by  the  agents  of  a  railroad  com- 
pany to  select  lands  on  which  homestead  entries  or  pre-emption  filings 
are  of  record  and  uncancelled,  but  which  they  allege  were  either  fraud- 
ulent in  their  inception  or  abandoned  prior  to  the  time  when  the  grant 
for  the  railroad  attached,  or  where  parties  apply  to  contest  and  set  aside 
homestead  entries  or  pre  emption  filings  on  lands  withdrawn  for  rail- 
roads, you  will  order  hearings  to  determine  the  rights  of  the  respective 
parties,  giving  them  at  least  thirty  days'  notice,  in  writing,  of  the  time 
and  place  of  such  hearing,  if  their  whereabouts  are  known,  or  if  they 
can  be  reached  by  such  notice.  If  they  cannot  be  found,  you  will  cause 
such  notice  to  be  given  by  publication  at  least  once  a  week  for  four 
consecutive  weeks  in  the  newspaper  having  the  largest  circulation  in 
the  vicinity  of  the  land. 

Fourth.  Where  application  Is  made  by  a  railroad  company  to  select 
land  on  which  homesteads  or  pre-emptions  have  heretofore  been  made 
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and  cancelled  for  abandonment  or  relinqaishment,  and  no  other  claim 
has  since  been  allowed  thereon  by  direction  of  this  Office,  you  will  per- 
mit the  company  to  file  with  their  applications  evidence  of  the  fact  that 
the  land  was  abandoned  or  relinquished  prior  to  the  date  when  the 
right  of  the  railroad  company  attached  under  the  grant. 

By  the  operation  of  law  limiting  the  period  within  which  proof  and 
payment  must  be  made  in  pre-emption  cases,  such  claims  are  constantly 
expiring,  the  settler  not  appearing  within  such  time  to  consummate  his 
entry. 

These  expired  filings  are  classed  with  those  actually  abandoned  or 
relinquished,  and  fall  within  the  above  instructions,  unless  explicit  alle- 
gations are  filed  tending  to  show  good  faith  in  the  settler  until  the  defi- 
nite location  of  the  road,  and  that  the  failure  to  comply  with  the  law 
dates  from  a  subsequent  period.  In  these  latter  cases  hearings  are 
required  to  ascertain  the  facts. 

Ex  parte  affidavits  forwarded  from  district  offices  concerning  this 
class  of  lands,  and  purporting  to  have  been  filed  by  various  parties, 
agents,  and  attorneys  of  railroad  companies  for  the  purpose  of  proving 
abandonment  by  pre-emption  claimants  prior  to  the  definite  location  of 
their  respective  roads,  constitute  no  part  of  the  files  required  for  your 
office  or  for  the  General  Land-Office. 

They  cannot,  therefore,  be  received,  except  when  presented  with  the 
proper  lists  embodying  the  "  application  to  select"  the  lands  as  a  part 
of  the  grant  to  the  railroad  company,  unless  expressly  relating  to  lands 
included  in  lists  already  on  file,  and  filed  for  the  purpose  of  clearing 
such  lists  from  suspension,  in  which  case  they  may  be  received  by  you 
and  transmitted,  with  a  particular  specification  of  the  lists  to  which 
they  refer. 

You  will,  accordingly,  refuse  hereafter  to  receive  such  papers,  and  if 
they  reach  you  by  mail  you  will  return  them  to  the  parties  offering 
them,  except  when  filed  as  provided  for  aforesaid. 

Fifth,  The  inquiry  at  the  hearing  must  be  to  ascertain  the  status  of 
the  prior  filing  or  entry,  upon  which  the  subsequent  claim  is  based,  at 
the  date  the  right  of  the  company  aitached. 

The  honorable  Secretary  of  the  Interior  decided,  under  date  of  July 
17,  1873,  in  the  matter  of  the  Missouri,  Kansas  and  Texas  Railroad 
Company,  in  modification  of  his  decision  of  September  3,  1872,  in  the 
case  of  Nickell  et  at.  v.  the  St.  Joseph  and  Denver  Oity  Railroad  Com- 
pany, that  where,  under  the  interpretation  of  the  rulings  of  the  Depart- 
ment, second  entries  or  filings  have  been  allowed  within  the  limits  of 
any  railroad  upon  lands  previously  covered  by  homestead  entries  or 
pre-emption  filings  after  the  cancellation  of  the  same,  such  second  en- 
tries or  filings  are  affected  by  the  modification  of  previous  decisions ; 
and  that  not  until  patents  have  actually  been  executed  can  the  cases  be 
considered  as  res  ac^'udicatm. 

At  the  hearings  your  inquiries  should  be  directed  to  the  personal 
qualifications  of  the  original  claimant,  and  his  compliance  with  the  law 
in  the  matter  of  settlement  and  cultivation.  You  will  be  careful  that 
all  material  facts  are  brought  out,  and,  if  necessary  to  this  end,  you 
will  yourselves  examine  and  question  the  witnesses.  The  record  of 
the  hearing  should  be  prefaced  by  evidence  of  notice  to  all  parties  in 
interest,  as  required  in  other  contested  cases. 

At  the  close  of  the  hearing  you  will  forward  all  the  papers  to  this 
office,  with  your  joint  opinion  thereon. 
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Parties  Initiating  a  contest  must  make  provision  for  defraying  the  ex- 
penses thereof,  bat  when  the  case  comes  before  you  for  trial  you  can 
apportion  the  costs  according  to  the  equities  of  each  case. 

You  will  in  no  case  allow  a  filing  or  entry  on  the  class  of  lands 
covered  by  these  regulations  without  having  first  had  a  hearing  there- 
under. 

Whenever  an  application  to  file  or  enter  is  presented,  which  it  be- 
comes your  duty,  upon  examination,  to  rejept,  you  will  indorse  upon 
such  application  the  date  of  its  presentation  and  your  reasons  for  rejec- 
tion ;  and  upon  appeal  being  taken  from  your  decision  in  the  manner 
prescribed  by  the  regulations  of  the  department,  you  will  forward  the 
rejected  application  as  a  basis  for  your  report  to  this  office,  together 
with  the  appeal  and  other  papers  which  may  be  filed  with  you  for  that 
purpose. 

Your  report  should  set  forth  in  full  the  status  of  the  laAd  as  shown 
by  your  records,  including  all  filings,  entries,  remarks  and  notes  found 
thereon,  or  such  reference  to  the  same  as  will  present  the  entire  case  to 
the  attention  of  this  office. 
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CIRCULAR. 
No.  395. 

DSPABTMBNT  OF  THB  InTEBIOB, 

Oenbbal  Land  Offioe, 
Washington,  D.  C,  June  1,  1875. 
Registers  and  Rsoeiyebs,  TJ.  S.  Land-Offices  : 

Gentlemen: — ^It  has  been  the  practice  in  many  of  the  district  offices 
to  forward  certified  lists  of  Railroad  Selections  in  which  tracts  have 
been  entered  and  subsequently  erased,  without  explanation,  by  means 
of  foot-notes  or  otherwise,  showing  by  whom  or  for  what  reason  they 
have  been  stricken  out. 

This  practice  is  wholly  erroneous,  and  leads  to  great  confusion  in  the 
adjustment  of  such  selections. 

It  is,  therefore,  required  that  clear  lists  of  approval  shall,  in  every 
case,  be  made  out  by  you,  or  required  of  the  selecting  agents,  after  your 
examination  of  the  tracts  which  you  are  prepared  to  certify,  showing 
clearly,  and  without  erasure,  the  description  of  the  lands  and  the  area 
of  each  tract ;  also  the  aggregate  area,  properly  footed  in  the  columns 
and  set  forth  in  the  certificate. 

For  rejected  selections  you  will  then  require  a  new  application  and 
list,  with  tender  of  fees,  upon  which  you  will  note  opposite  each  tract 
the  objections  appearing  upon  your  books,  and  indorse  thereon,  in  full, 
your  reasons  for  refusing  to  certify  the  same.  Should  the  agent  appeal, 
you  will  allow  him  to  file  such  appeal  in  writing,  properly  drawn  and 
dated,  with  the  points  of  exception  to  your  ruling,  and  when  completed 
you  will  forward  it,  with  the  list  of  rejected  selections,  for  the  action  of 
this  Office.  No  erasures  should  appear  in  such  lists ;  the  rejection  will 
sufficiently  appear  from  your  notes  and  indorsements,  and,  if  finally  ad- 
mitted, the  lists  will  then  be  in  complete  and  perfect  order  for  filing. 

To  secure  uniformity  in  the  lists  and  to  make  them  convenient  for 
binding,  properly  ruled  blanks  for  selections  will  be  furnished  for  use 
of  the  district  officers  in  perfecting  the  lists  according  to  the  foregoing 
requirements.  When  needed,  you  will  please  advise  this  Office,  in  or- 
der that  a  supply  may  be  promptly  furnished. 

Lists  containing  erasures  hereafter  received  at  this  Office  will  not  be 
filed,  but  will  be  returned  to  you  for  perfection.  You  will,  therefore, 
avoid  unnecessary  labor  by  strict  attention  to  these  regulations. 

Very  respectfully, 

S.  S.  BURDETT,  Commiasioner. 

See  No.  894. 


No.  396. 

GEORGE  S.  BOUTWELL.  # 

Discussion  as  to  when  the  rights  of  railroad  companies  vest  to  the  lands  em- 
braced in  their  grants. 

Depabtment  of  the  Intebiob, 

Genebal  Land  Office, 
Washington,  D.  0.,  Jan.  7,  1875. 
Hon.  Geo.  S.  Boutwell,  U.  8.  Senate, 

Sib  : — In  response  to  your  letter  of  yesterday  requesting  information, 
I  have  the  honor  to  state  that  the  precise  dates  at  which  the  rights  of 
railroad  companies  vest  to  the  lands  granted  by  acts  of  Congress  vary 
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according  to  the  terms  and  conditions  of  the  several  acts  making  the 
grants. 

In  nearly  all  the  acts  the  date  of  the  definite  location  of  the  line  of 
the  road  is  fixed  as  the  time  to  be  considered.  Others  require  some 
other  act,  as  the  filing  of  the  map  of  location  in  this  Office  or  that  of  the 
Secretary  of  the  Interior. 

What  constitutes  a  definite  location  is  the  only  question  of  difficulty, 
respecting  which  the  rulings  of  the  Department  must  necessarily  be 
based  upon  the  facts  and  evidence  submitted  in  each  particular  case. 

Where  the  engineer  of  the  road  has  been  previously  authorized  to  fix 
the  line,  his  approval  of  the  survey  and  staking  of  the  line  on  the  face 
of  the  earth  is  considered  sufficient 

Where  such  power  has  not  been  conferred  upon  him,  but  merely 
authority  to  survey  and  report  upon  a  practicable  route,  the  approval 
of  the  officers  of  the  company  under  sanction  of  the  board  of  directors 
is  required. 

In  some  cases  the  time  has  been  fixed  by  the  approval  of  the  Gover- 
nor or  Legislature  of  the  State  receiving  the  grant 

The  practical  question  has  been  to  ascertain  a  time  when  by  authority 
of  the  grantee  the  line  has  been  so  fixed  that  it  cannot  be  subsequently 
changed  in  any  material  particular  without  the  express  authority  of  the 
granting  power,  and  when  so  ascertained  this  date  has  been  held  by 
the  Department  as  the  period  of  the  definite  location  and  the  consequent 
vesting  of  the  rights  bestowed  by  the  grant 

Very  respectfully, 

S.  8.  BURDETT,  Commissioner. 


Kg.  397.      . 

KANSAS  PACIFIC  RAILROAD  COMPANY  v.  UNION  PACIFIC  RAIL- 
ROAD COMPANY,  SOUTHERN  BRANCH. 

On  motion  for  rehearing : 

Held — That  the  Kansas  Pacific  did  not  acquire  a  right  to  lands  west 
of  the  meridian  of  Fort  Riley  under  the  act  of  1862,  because  its  route 
was  not  approved  by  the  President. 

It  did  not  acquire  a  right  under  the  act  of  1864,  because,  1st,  its  route 
was  not  approved  by  the  President;  and  2A,  because  it* did  not  file  its 
map  within  3  years  from  July  1,  1862. 

The  acts  of  1862  and  1864,  as  to  approval  by  the  President,  can  stand 
together.  (Sedg.  Court  and  Stat.  Law,  123.  Brown  v.  Com.,  21  Penn. 
State  87.  Fordick  v.  Fevysberry,  14  Ohio  State  472.  Com.  v.  Her- 
ring,  6  Cush.  466.     Wood  v.  U.  8.,  16  Pet  362.) 

As  to  filing  map  within  three  years,  opinion  of  Attorney  General 
Speed,  11  Op.  462. 

It  did  not  acquire  title  under  the  act  of  July  8,  1866.  It  gave  a  cer- 
tain amount  of  bonds,  but  no  lands.  Grants  are  not  implied  unless  the 
language  fairly  imparts  a  grant  (Farker  v.  CfrecU  Western  B.  JR.,  7 
Manning  and  Greenger  253.  SUmghJbridge  Canal  Co.  v.  Wheeling,  2 
B.  and  Ad.,  9.  Op.  Att'y  Gen'l,  276.  Dubuque  &  Facific  R.  B.  Co.  v. 
Litchfield,  23  How.  66.  11  Pet  420.  13  do.  71.  16  How.  524.  23 
do.  435.  1  Black,  358.  2  do.  722.  (Not  quoted,  but  relevant:  4 
Wheat,  685.    3  WaDace,  75.) 
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It  did  by  the  third  section  of  the  act  of  March  3,  1869.  15  Stat., 
324. 

The  time  of  filing  map  of  definite  location  in  the  Interior  Department  is 
prima  facie  evidence  of  the  time  the  line  of  the  road  is  definitely  fixed. 

Under  the  acts  of  1862  and  1864,  the  rights  of  the  railroad  attached 
at  the  time  the  line  is  ran  and  located  upon  the  face  of  the  earth,  and 
adopted  by  the  company. 

The  road  that  first  locates  and  adopts  its  rente  is  the  one  first  entitled. 

Previous  decision  of  July  24,  1871,  reaffirmed. 

[NoTB. — Prior  to  these  decisions  the  ruling  of  the  Department  was,  that  be 
tween  grants  of  difierent  dates  (of  acts  of  O^ngress)  the  earlier  grant  took 
the  lands  within  conflicting  limits ;  and  between  grants  of  the  same  date,  the 
lands  within  conflicting  limits  were  held  jointly. — £d.] 

dlpabtmbnt  of  justios, 
Office  of  Assistant  Attobnet  Oenebal, 

Washington,  Oct.  3,  18U. 

Sib  : — I  have  considered  the  application  of  the  Kansas  Pacific  Rail- 
road for  a  rehearing  of  the  case  involing  a  conflict  with  the  Union  Pa- 
cific Southern  Branch  of  claim  to  certain  lands  near  Junction  City,  in 
Kansas.  For  a  full  statement  of  the  facts  I  refer  to  my  opinion  of  the 
21st  of  July,  1871. 

The  Hon.  Secretary  is  now  asked  to  reconsider  and  reverse  the  deci- 
sion made  in  accordance  with  that  opinion,  for  two  reasons: 

First,  because  I  erred  in  holding  that  the  Kansas  Pacific  had  no- 
grant  of  lands  west  of  the  meridian  of  Fort  Riley  until  the  passage  of 
the  Act  of  March  3,  1 869 ;  and,  Second,  because  I  erred  in  holding  that 
the  definite  location  of  the  Southern  Branch  was  made  before  that  of 
the  Kansas  Pacific. 

I  will  examine  these  in  their  order : 

First.  I  did  not  intend  to  hold  that  the  Kansas  Pacifie  had  no  land 
grant  west  of  Fort  Riley  until  the  Act  of  1869  In  my  opinion  as 
originally  prepared,  I  did  say  that  the  **  Kansas  Pacific  did  not  acquire 
any  lands  west  of  Fort  Riley  until  the  passage  of  the  Act  of  March  3d, 
1869.  That  was  subsequent  to  the  dennite  location  of  the  Union  Paci- 
fic Railroad,  Southern  Branch ;"  but,  after  the  original  draft,  and  as  I 
supposed  before  its  promulgation,  I  struck  out  those  words  and  inserted 
in  their  stead  the  following :  **  Probably  it  did  not  acquire  any  right  to 
lands  west  of'Fort  Riley  flntil  the  passage  of  the  Act  of  March  3, 1869 ; 
but  as  this  point  has  not  been  argued,  and  is  not  material  in  the  pres- 
ent inquiry,  I  shall  leave  it  for  future  consideration." 

I  have  now  given  the  subject  further  consideration,  and  am  led  to 
the  conclusion  that  my  first  impressions  were  correct,  and  that  the  Kan- 
sas Pacific  never  did  acquire  any  right  to  lands  west  of  the  Meridian 
of  Fort  Riley  until  the  passage  of  the  act  of  March  3,  1869. 

By  the  9th  section  of  the  act  of  1862,  what  is  now  known  as  the 
Kansas  Pacific  was  authorized  to  **  construct  a  railroad  and  telegraph 
line  from  the  Missouri  River,  at  the  mouth  of  the  Kansas  River,  on  the 
south  side  thereof,  so  as  to  connect  with  the  Pacific  Railroad  of  Mis- 
souri, to  the  aforesaid  point  on  the  one  hundredth  meridian  of  longitude 
west  from  Greenwich,  as  herein  provided,  upon  the  same  terms  and 
conditions,  in  all  respects,  as  are  provided  in  this  act  for  the  construc- 
tion of  the  railroad  and  telegraph  line  first  mentioned,  and  to  meet  and 
connect  with  the  same  at  the  meridian  of  longitude  i^oresaid." 
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The  3d  section  points  out  some  of  the  terms  "  to  which  the  first- 
named  road  was  entitled,"  and  grants  to  it  "  every  alternate  section  of 
public  land"  within  certain  limits,  and  not  otherwise  disposed  of.  I  do 
not  doubt  but  that  the  Kansas  Pacific,  by  complying  with  all  the  con- 
ditions mentioned  in  the  9th  section,  would  have  been  entitled  to  lands 
west  of  the  meridian  of  Fort  Riley. 

One  of  those  conditions  is  (I  quote  from  the  section)  that "  the  route 
in  Kansas,  west  of  the  meridian  of  Fort  Riley  to  the  aforesaid  point  on 
the  one  hundredth  meridian  of  longitude,  to  be  subject  to  the  approval 
of  the  President  of  the  United  States,  and  to  be  determined  by  him  on 
actual  survey."  It  is  not  pretended  that  this  condition  has  been  com- 
plied with.  It  is  not  even  claimed  that  there  has  been  any  actual  sur- 
vey of  the  route,  or  that  the  President  has  been  called  upon  to  approve 
or  determine,  or  that  he  has  ever  approved  or  determined  the  **  route 
in  Kansas,  west  of  the  meridian  of  Fort  Riley."  The  company  not 
having  complied  with  the  express  terms  of  the  law  are  not  in  the  proper 
status  to  demand  the  subsidies  given  by  it.  I  do  not  understand  counsel 
to  seriously  contend  that  the  company  would  be  entitled  to  the  lands  if 
this  9th  section  were  the  only  legislation  on  the  subject  They  insist 
that  there  is  other  legislation,  and  that  by  the  terms  of  the  proviso  of 
the  9th  section  of  the  act  of  1864,  the  company  is  entitled  to  the  same 
quantity  of  land  that  it  would  have  been,  had  it  completed  its  road  upon 
the  original  route  to  the  one  hundredth  meridian. 

That  proviso  is  in  these  words:  ''And  provided  further,  that  any 
company  authorized  by  this  Act  to  construct  its  road  and  telegraph  line 
from  the  Missouri  river  to  the  initial  point  aforesaid  may  construct  its 
road  and  telegraph  line,  so  as  to  connect  with  the  Union  Pacific  Rail- 
road at  any  point  westwardly  of  such  initial  point,  in  case  such  company 
shall  deem  such  westward  connection  more  practicable  or  desirable ; 
and  in  aid  of  the  construction  of  so  mu(h  of  its  road  and  telegraph  line 
as  shall  be  a  departure  from  the  route  hereinbefore  provided  for  its  road, 
such  company  shall  be  entitled  to  all  the  benefits  and  be  subject  to  all  the 
conditions  and  restrictions  of  this  Act.  Provided  further,  however, 
that  the  bonds  of  the  United  States  shall  not  be  issued  to  such  company 
for  a  greater  amount  than  is  hereinbefore  provided  if  the  same  had 
united  with  the  Union  Pacific  Railroad  on  the  one  hundreth  degree  of 
longitude,  nor  shall  such  company  be  entitled  to  receive  any  greater 
amount  of  alternate  sections  of  public  lands  than  are  also  herein  pro- 
vided." It  will  be  observed  that  this  section  does  not  expressly  repeal 
the  provision  in  the  Act  of  1862,  that  the  route  west  of  the  meridian  of 
Fort  Riley  shall  be  approved  by  the  President  and  be  determined  by 
him  on  actual  survey. 

If  repealed  at  all,  it  must  be  by  implication.  Repeals  by  implication 
are  not  favored  in  the  law.  The  rule  is  well  settled  that  a  subsequent 
act  will  not  work  a  repeal  of  a  former  one  unless  the  two  are  inconsistent 
with  and  repugnant  to  each  other.  If  they  can  both  stand  together 
they  must ;  if  some  of  the  provisions  are  inconsistent  and  others  con- 
sistent, only  those  which  are  inconsistent  will  be  repealed  by  the  later 
Act.  (Sedg.  Const,  and  Stat.  Law,  123.  Brown  v.  Com.,  21  Penna. 
State,  3T.  Fordick  v  Pevysbury,  14  Ohio  State,  472.  Com,  v. 
Herring^  6  Cush.,  465.     Wood  v.  U.  S.,  16  Pet.,  362.) 

There  is  no  such  repugnancy  in  this  case.  The  provision  can  stand 
in  both.  There  is  the  same  reason  for  it  in  the  latter  act  that  there  was 
in  the  former.    The  company  was  given  the  privilege  of  changing  its 
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route  and  going  to  the  west  of  the  100th  meridian,  bat  it  mast  do  so 
upon  a  roate  that  has  been  approved  by  the  President  and  determined 
by  him  apon  actaal  aarvey. 

This  was  one  of  the  "  conditions  and  restrictions''  to  which  the  com- 
pany was  sabjected  by  the  9th  section  of  the  Act  of  1864,  and  the 
company  not  having  procured  such  approval  is  not  entitled  to  any  lands 
under  that  act. 

Another  condition  and  restriction  was  that  the  company  should 
within  three  years  from  the  passage  of  the  Act  (July  1,  1862,)  file  with 
the  Department  of  the  Interior  a  map  designating  the  general  route  of 
the  road  as  near  as  the  same  could  be  done,  and  it  was  thereupon  made 
the  duty  of  the  Secretary  of  the  Interior  to  withdraw  the  lands  along 
the  route  from  pre-emption  entry  and  sale.  (See  Sees.  7  and  9  of  the 
Act  of  1862,  and  Sec.  5  of  the  Act  of  1864.)  The  company  did  on  the 
Ist  day  of  July,  1865,  file  such  a  map  in  the  Interior  Department,  and 
designated  the  route  adopted  by  it  as  running  from  the  Missouri  river 
to  Fort  Riley,  and  thence  up  the  Republican  river  to  the  one  hundredth 
meridian.  The  filing  of  the  map  and  designating  the  route  within  three 
years  from  the  passage  of  the  act  was  a  condition  precedent,  and  with- 
out its  being  done  the  company  was  not  entitled  to  its  land  grant 
This  condition  applies  to  the  changed  route  authorized  by  the  proviso 
to  the  9th  section  of  the  Act  of  1864,  as  well  as  to  the  route  to  the  one 
hundredth  meridian  originally  adopted. 

The  company,  after  the  passage  of  the  act  of  1864,  had  its  option  to 
go  to  the  100th  meridian  or  to  the  west  of  that  meridian.  It  could  not 
do  both.  It  was  obliged  to  elect  within  the  three  years.  It  did  so, 
and  elected  to  go  to  the  100th  meridian.  Having  done  so  it  was  as  to 
this  subject  functus  officio.  It  could  not  thereafter  change  its  route 
without  the  consent  of  Congress.  It  made  an  effort  to  do  it,  and  filed  a 
map  with  the  Secretary  of  the  Interior  on  the  2d  day  of  March,  1866, 
and  more  than  three  years  from  the  1st  of  July,  1862,  designating  a  new 
route  from  Fort  Riley  to  Denver  City,  and  asked  him  to  withdraw  the 
lands  along  this  route.  The  Secretary  referred  the  question  to  Attor- 
ney General  Speed  for  his  opinion,  and  he  held  that  the  company  was 
too  late ;.  that  the  three  years  having  expired,  it  had  no  right  to  file  the 
map,  and  that  the  lands  should  not  be  withdrawn.  11  Opinions,  462. 
He  said,  *^  I  am  perfectly  clear  in  my  opinion  that  after  the  expiration 
of  three-years  from  the  date  of  the  Act  of  July  1st,  1862,  the  company 
had  no  right  to  designate  a  new  and  different  route  from  that  previously 
adopted  and  designated  on  the  map  of  June  23,  1864,  and  claim  there- 
upon that  the  lands  within  fifteen  miles  of  the  designated  route  be  with- 
drawn from  entry  and  sale. "  *  *  *  "  The  statutory  provision 
that  the  general  route  shall  be  designated  on  a  map  filed  in  the  Depart- 
ment within  three  years  is  the  legal  equivalent  of  a  provision  that  the 
designation  of  the  route  upon  ^uch  a  map  should  not  be  made  after  that 
time."  *  *  *  <«  Whatever  route  was  selected,  the  company 
was  required  to  designate  it  and  file  a  map  of  it  in  the  Department 
within  three  years.  Then  and  then  only  did  the  company  acquire  a 
right  to  require  the  withdrawal  of  the  public  lands  along  the  route  of 
the  road  from  entry  and  sale." 

From  the  foregoing  it  appears  that  the  land  could  not  be  withdrawn 
upon  the  filing  of  a  map  after  the  three  years  had  expired.  The  object 
of  withdrawal  was  to  preserve  the  lands  for  the  company  and  save  them 
from  being  settled  upon  and  taken  up  by  others  to  the  exclusion  of  the 
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company.  If  they  could  not  be  withdrawn  a  fortiori,  they  could  not 
be  patented  to  the  company.  It  would  be  absurd  to  say  that  the  pre- 
liminary step  of  withdrawal  was  illegal  and  unlawful,  and  yet  the  act 
of  making  complete  title  was  perfectly  lawful  and  proper. 

The  conditions  and  restrictions  imposed  upon  the  various  companies 
by  the  Acts  of  1862  and  1864  we^e  numerous. 

The  seventh  section,  act  of  1862,  required  the  company  to  file  its 
assent  under  the  seal  of  the  Company  within  one  year  from  its  passage. 
The  10th  section  required  the  company  therein  named  to  complete  one 
hundred  miles  of  its  road  within  two  years,  and  one  hundred  miles  per 
year  thereafter.  The  13th  section  limited  the  distance  for  which  the 
Hannibal  and  St.  Joseph  Railroad  should  be  authorized  to  receive  the 
bonds  to  one  hundred  miles.  Sections  14  and  17  required  certain  things 
to  be  done,  and  denounced  forfeitures  upon  their  failure.  Sec.  5  of  the 
act  of  1864  required  the  road  therein  named  to  construct  twenty-five 
miles  per  year,  and  the  whole  to  the  State  line  within  four  years. 
Sec.  12  required  the  Kansas  Pacific  in  a  certain  contingency  to  build  a 
road,  within  two  years,  from  the  city  of  Leavenworth,  to  unite  with  the 
main  stem  at  or  near  Lawrence.  If  these  respective  railroads  had  failed 
to  build  their  roads  within  the  respective  times  specified  in  the  law,  it 
is  clear  that  they  would  not  have  been  entitled  to  their  land  grants,  and 
that  it  would  have  been  the  duty  of  the  Secretary  of  the  Interior  to 
have  refused  to  give  patents  to  them. 

Is  it  not  equally  clear  that  under  the  acts  of  1862  and  1864,  the  com- 
pany has  no  valid  claim  to  lands  west  of  Fort  Riley,  because  it  has 
failed  to  comply  with  the  requirements  of  those  acts  in  the  particulars  I 
have  specified  ? 

Is  the  company  entitled  under  the  act  of  July  3,  1866  ? 

That  act  authorizes  the  company  to  designate  the  general  route  of  its 
road,  and  file  a  map  thereof  **  as  now  required  by  law,"  at  any  time 
before  the  1st  day  of  December,  1866,  and  required  the  Secretary  of  the 
Interior,  upon  the  filing  of  the  map,  to  reserve  the  lands  from  sale,  and 
contained  a  proviso  that  the  company  should  only  be  entitled  to  the 
same  amount  of  bonds  as  it  would  have  been,  had  it  connected  with  the 
•  Union  Pacific  at  the  one  hundredth  meridian,  and  that  it  should  connect 
with  the  Union  Pacific  at  a  point  not  more  than  fifty  miles  west  of  the 
meridian  of  Denver,  in  Colorado.  If  this  act  contains  any  grant  of 
lands,  the  grant  must  be  implied  from  the  fact  that  the  Secretary  is 
directed  to  reserve  the  lands  from  sale.  But  grants  are  not  implied. 
They  are  construed  strictly  against  the  corporation,  and  in  favor  of  the 
public,  and  nothing  passes  except  what  is  given  in  clear  and  explicit 
terms.     This  id  a  familiar  principle  of  construction. 

In  Parker  v.  The  Oreat  Western  Railway  Company  (1  Manning 
and  Granger,  253),  the  Right  Hon.  Sir  Nichols  Conyngham  Tindal, 
Chief  Justice  of  the  Common  Pleas,  uses  the  following  language: 
**  It  is  to  be  observed,  that  the  language  of  these  acts  of  Parliament  is 
to  be  treated  as  the  language  of  the  promoters  of  them.  They  ask  the 
legislature  to  confer  great  privileges  upon  them,  and  profess  to  give  the 
public  certain  advantages  in  return.  Acts  passed  under  such  circum- 
stances should  be  construed  strictly  against  the  parties  obtaining  them, 
but  liberally  in  favor  of  the  public. " 

And  Lord  Chief  Justice  Tenterden,  of  the  King's  Bench,  did  not 
hesitate  to  declare  that  *'  an  act  of  Parliament,  passed  for  the  benefit  of 
a  canal  or  railway  company,  is  a  bargain  between  a  company  of  adven- 
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turerfl  aud  the  public,  the  terms  of  which  are  expressed  and  set  forth  in 
the  ftct ;  aod  that  the  rule  of  construction  in  all  such  cases  is  now  fiillf 
establiabed  to  be.  that  any  ambiguity  in  the  t^rms  of  the  contract  magt 
operate  against  tlio  adventurern  and  in  favor  of  the  public,  the  former 
beiDg  entitled  to  cluitn  nothia)^  which  is  not  cUdrly  given  to  them  by 
the  act."     {8!oiuh  ridge  Canal  Cotmpany  v.  Wheeley,  2  B.  and  Ad  ,  793. 

To  the  same  oHVit  was  the  opiaion  of  the  Attorney  General  of  the 
United  States  of  November  22,  1858,  in  giving  a  construction  to  the 
Des  Moines  Eiver  grant, under  the  act  of  August  18,  1846.  "For  my 
own  part,"  he  says,  "  I  have  not  the  least  doubt  about  it:  the  very  ob- 
scurity of  the  grant  in  my  judgment  makes  it  clear.  It  ia  out  of  these 
doubts  that  certainty  grows.  In  every  doubtful  case,  we  know  very 
well  what  we  ought  to  do,  as  soon  as  we  ascertain  which  party  is  en- 
titled to  the  benelit  of  the  doubt.  We  shall  see  who  ia  entitled  to  it 
here.  It  is  well  settled  that  all  public  grants  of  property,  money,  or 
privileges,  are  to  be  construed  most  strictly  against  the  grantee.  What- 
ever is  not  given  e.vpressly,  or  very  clearly  implied  from  the  words  of 
the  grant,  is  withheld.  This  is  most  especially  true  of  legislative  grants; 
and  for  very  good  reasons,  tbe  rule  ought  to  be  adhered  to  with  un- 
yielding firmness.  We  all  know  the  fact,  and  are  not  bound  to  seem 
ignorant  of  it,  that  gifts  like  this  are  often  caused  by  private  solicitation 
and  personal  inlliieuce.  The  bills  are  almost  invariably  drawn  up  by 
their  special  friendn.  and  may  be  made  ambiguous  on  purpose  to  disarm 
their  opponents,  at  put  suspicion  asleep.  If  you  let  the  grantees  have 
the  advantage  of  tlie  ambiguity  which  they  themselves  pnt  into  their 
own  laws,  many  of  them  will  get  a  meaning  which  Congress  never 
thought  of.  *  *  *  The  remedy  for  these  evils,  and  they  are  evils 
to  the  public  records  as  well  as  to  the  Treasury,  ia  to  let  all  men  know 
that  ihey  can  get  nothing  from  the  tTniled  States  except  what  Oongresa 
has  chosen  to  give  them,  in  words  so  plain  that  their  sense  cannot  he 
mistaken."     [.Ops.  Ait'y  Gen'l.,  Tol.  9,  p.  275.) 

The  same  rule  of  construction  was  applied  to  the  Des  Molnea  grant 
by  the  Supreme  Court  of  the  United  Stat«s,  in  the  case  of  Dubuque 
and  Pacific  lUiih-vid  Company  v.  Litchfield  (23  How.,  66),  and  Judge 
Catron,  in  delivurini^  [he  opinion,  states  the  reason  of  tbe  rule  to  be, 
that  "parties  siiking  grants  for  private  purposes,  usually  draw  the 
bills  making  them  ;  and  if  they  do  not  make  the  language  suCBciently 
explicit  and  clear  X-<  pass  everything  that  is  intended  to  be  passed,  it  is 
their  own  fault ;  wliile  on  the  other  hand  such  a  construction  has  a 
tendency  to  previ-m  parties  from  inserting  ambiguous  language,  for 
the  purpose  of  taking  by  ingeuious  interpretstioa  and  insinuation  that 
which  cannot  be  obtained  by  plain  and  express  terms."  See,  also,  11 
Pot.,  420.  13  Do.,  71.  IG  How.,  624.  23  Do.,  435.  1  Black,  358. 
2  Do,,  722. 

Applying  this  rule,  and  It  is  evident  that  there  is  no  grant  of  lands  in 
this  act.  There  Is  a  grant  to  the  company  of  the  same  amount  of  bonds 
that  it  would  hav  been  entitled,  had  it  built  its  road  to  the  one  bim- 
dredtb  meridian.  Ooagress  must  have  supposed  that  the  law,  as  it  then 
stood,  did  not  give  these  bonds  to  the  road.  Otherwise,  it  would  have 
been  silent  on  the  t^ubject  It  is  not  to  be  presumed  that  it  would  have 
(lone  or  it  did  do  n  vain  or  needless  thing.  It  had  its  special  attention  di- 
rected to  this  gniQt ,  and  it  gave  the  bonds,  but  no  lands.  This  fact  ia  very 
satisfactory  evidence,  to  my  mind,  that  Congress  did  not  intend  that 
the  company  should  have  an  amount  of  lands  equivalent  to  those  it 
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would  have  been  entitled  to,  had  it  gone  to  the  one  bandredth  meridian. 
If  it  had,  it  would  have  said  so  when  it  was  giving  the  equivalent 
amount  of  bonds. 

My  conclusion  is  that  the  company  had  no  land  grant  west  of  Fort 
Riley,  under  the  act  of  1866 

Had  it  under  the  act  of  March  3, 1869  ? 

That  act,  15  Stat,  324,  contains  three  sections.  The  first  provides 
that  the  now  Kansas  Pacific  Railroad  may  contract  with  the  Denver 
Pacific  Railway  and  Telegraph  company,  for  the  construction,  opera- 
tion and  maintenance  of  that  part  of  its  line  between  Denver  and  its 
pc^t  of  connection  with  the  Union  Pacific,  which  point  shall  be  at  Chey- 
enne, and  adopt  the  road  bed,  already  graded  by  the  Denver  Pacific, 
and  grants  to  the  Denver  Pacific  the  perpetual  use  of  its  rights  and 
privileges. 

The  second  provides  that  the  now  Kansas  Pacific  shall  extend  its 
railroad  and  telegraph  to  a  connection  at  Denver,  so  as  to  form  with 
the  Denver  Pacific  a  continuous  line  of  railroad  and  telegraph  from 
Kansas  City,  by  way  of  Denver,  to  Cheyenne,  and.  that  all  the  provis- 
ions of  law  for  the  operation  of  the  Union  Pacific  railroad,  its  branches 
and  connections,  as  a  continuous  line,  shall  apply  the  same  as  if  the 
road  from  Denver  to  Cheyenne  had  been  constructed  by  the  Union 
Pacific  Railroad  Company,  Eastern  Division. 

The  third  section  authorizes  said  companies  to  mortgage  their  respec- 
tive  portions  of  road,  and  provides  that  "  each  of  said  companies  shall 
receive  patents  to  the  alternate  sections  of  land  along  their  respective 
lines  of  road,  as  herein  defined,  in  like  manner  and  within  the  same  lim- 
its, as  is  provided  by  law  in  the  case  of  lands  granted  to  the  Union 
Pacific  Railway  Company,  Eastern  Division :  Provided,  That  neither 
of  the  companies  hereinbefore  mentioned,  shall  be  entitled  to  subsidy 
in  United  States  bonds  under  the  provisions  of  this  act." 

This  last  clause  does  contain  a  grant  to  the  road,  and  seems  to  be 
carrying  out  the  purpose  Congress  had  in  view,  in  the  act  of  1866, 
when  it  directed  a  reservation  of  the  lands  along  the  new  route. 

Second. — ^As  to  the  definite  location  of  the  Southern  Branch  having 
been  made  prior  to  that  of  the  Kansas  Pacific.  In  my  examination  of 
this  case  in  July  last,  I  took  the  case  as  I  found  it,  and  rendered  my 
opinion  upon  the  facts  that  were  before  me.  The  only  evidence  then 
before  me  as  to  the  times  when  these  respective  roads  were  definitely 
located,  was  the  official  statement  that  the  Southern  Branch  had  filed 
its  map  of  definite  location  in  the  Interior  Department,  on  the  26th  of 
November,  1866,  and  the  Kansas  Pacific  on  the  Uh  of  May,  1867. 
From  this  evidence  I  found  that  the  Southern  Branch  had  definitely 
located  its  road  prior  to  the  Kansas  Pacific.  I  do  not  see  how  I  could 
have  done  otherwise.  The  filing  of  the  map  is  certainly  prima  facie 
evidence,  and  when  there  is  no  other  it  should  be  taken  as  the  true  time. 

It  is  now  alleged  that  there  is  more  evidence  on  this  point,  and  that 
the  Kansas  Pacific  was  first  located.  In  support  of  this  allegation 
counsel  have  filed  with  me  certified  copies  of  certain  correspondence 
had  in  the  Interior  Department.  This  correspondence  shows  that  Sec- 
retary Browning,  on  the  20th  of  December,  1866,  wrote  to  the  Com- 
missioners appointed  to  examine  the  Kansas  Pacific,  and  informed  them 
that  the  President  of  that  road  had  filed  an  affidavit  that  the  sixth  sec- 
tion, commencing  at  a  point  130  miles  from  the  east  line  of  the  State  of 
Kansas  and  terminating  at  a  point  150  miles  west  of  said  State  line, 
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had  beeD  completed,  and  directiog  them  to  examiQe  and  report  upon 
the  same.  This  sixth  section  commenced  at  Fort  Riley.  When  it  was 
definitely  located  or  completed  is  not  shown.  It  is  left  to  be  inferred 
that  it  was  prior  to  the  26th  of  November,  1866 — the  time  of  the  defi- 
nite location  of  the  Southern  Branch. 

The  argument,  if  stated,  would  be :  the  road  is  found  completed  for 
twenty  miles  west  of  Fort  Riley,  on  the  20th  of  December,  186^;  there- 
fore it  must  have  been  located  prior  to  the  26th  of  November,  1866. 
That  may  have  been  so,  and  probably  was,  but  there  is  better  evidence 
than  has  been  produced.  The  records  of  the  proceedings  of  the  Board 
of  Directors  would  give  the  excct  date  of  location.  Upon  this  motion 
for  a  rehearing  upon  the  ground  of  error  in  the  date  of  definite 
location,  the  best  evidence  ought  to  be  given.  We  all  know  as  matter 
of  history,  that  portions  of  the  Pacific  Railroad  were  built  very  rapidly, 
sometimes  many  miles  per  day.  How  it  was  in  regard  to  this  particu- 
lar twenty  miles,  is  not  shown.  The  Chief  Engineer  states  in  his  let- 
ter of  December  28, 1866,  to  the  Commissioners,  that  the  road  had  been 
running  to  Junction  City  **  since  October  last"  Junction  City  is  a  few 
miles  tS  the  west  of  Fort  Riley.  Taking  this  statement  as  evidence, 
(which  it  is  not)  and  it  renders  it  altogether  probable  that  as  a  matter 
of  fact  the  Kansas  Pacific  was  definitely  located,  along  the  line  In  con- 
troversy, prior  to  the  Southern  Branch. 

Assuming  that  such  was  the  case,  and  the  question  arises  whether 
the  time  of  filing  a  map  of  definite  location  in  the  Interior  Department 
is  to  be  taken  as  conclusive  evidence  of  the  time  of  snch  location  f 

The  acts  now  under  consideration  do  not,  in  terms,  require  the  filing 
of  such  a  map.  Many  of  the  later  acts  expressly  require  it  and  fix  the 
time  of  such  filing  as  the  time  when  the  rights  of  the  railroad  attach. 
In  favor  of  requiring  such  map  to  be  filed  and  making  the  time 
of  such  filing  conclusive,  it  may  be  said  that  such  a  rule  would 
be  exceedingly  convenient  for  the  Interior  Department  Most  of 
the  controversies,  if  not  all,  between  individuals  and  railroad  com- 
panies relating  to  the  public  lands,  are  heard  in,  or  can  be  carried 
by  appeal  to  that  Department.  In  every  contest  it  is  necessary  to 
know  when. the  right  of  the  railroad  to  the  particular  tract  in  dispute 
was  definitely  fixed,  and  it  is  but  reasonable  that  the  act  which  deter- 
mines this  point  should  be  reported  to  that  Department.  But  while  it 
would  be  reasonable  that  such  a  report  should  be  required  and  it  would 
be  very  convenient  to  treat  the  time  of  filing  the  map  showing  such 
definite  location  as  conclusive,  yet  I  am  of  opinion  that  under  the  law 
applicable  to  this  case,  the  time  of  the  actual  definite  location  of  the 
road  on  the  face  of  the  earth,  and  its  approval  by  the  Directors  of  the 
Company,  was  the  time*9,t  which  the  right  of  the  Company  attached, 
irrespective  of  the  time  of  filing  the  map  in  the  Interior  Department. 
That  time  is  a  question  of  fact,  and  like  all  disputed  questions  of  fact, 
must  be  shown  in  each  case.  In  cases  where  it  is  shown  that  the  road 
has  been  constructed  and  running,  it  will  be  safe  for  the  Department  to 
assume  that  it  was  done  before  construction.  In  all  cases  where  the 
road  is  not  constructed,  it  should  be  shown  that  the  line  has  been  ad- 
opted by  the  Directors  and  has  actually  been  run  and  marked  off  on 
the  face  of  the  earth,  or,  what  is  perhaps  more  in  accordance  with  the 
usual  practice,  that  the  line  has  actually  been  run  and  marked  off  on 
the  face  of  the  earth  and  then  adopted  by  the  Directors  of  the  road. 

Under  this  rule  it  is  probable  that  the  Kansas  and  Pacific,  on  a  re> 
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hearing,  would  be  able  to  show  that  their  definite  location  of  the  line 
west  of  Fort  Riley  was  prior  to  that  of  the  Southern  Branch/  but  that 
showing  would  be  of  no  advantage  to  the  road  if  I  am  correct  in  the 
opinion  before  arrived  at,  that  it  had  no  land  granted  to  it  until  the  act 
of  March  3,  1869. 

I  must  therefore  advise  adversely  to  the  request  of  the  Kansas  Pacific 
for  a  re-hearing. 

Yery  respectfully, 

W.  H.  SMITH,  AssL  Atty.  General 
Hon.  C.  Dplano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  October  3,  1871. 


No.  398. 
UNION  PACIFIC  RAILROAD  v.  TOWN-SITE  OF  CHEYENNE  ft  al. 

Lands  within  an  incorporated  city  or  occupied  exclusively  for  the  purposes 
of  commerce  and  trade,  and  not  agriculture,  are  not  subject  to  preemption 
settlement. 

Sioux  Half  Breed  Scrip  is  only  locatable  on  unoccupied  lands  subject  to  pre- 
emption settlement  or  private  entry,  or  on  unsnrveyed  land  improved  by 
Sioux  Indians. 

Discussion  of  what  constitutes  the  definite  location  of  the  line  of  a  railroad. 

Department  of  the  Interior, 
Washington,  D.  C,  27th  September,  1872. 

Sir  : — I  have  examined  the  case  of  the  Union  Pacific  Railroad  Com- 
pany V.  the  Trustees  of  the  City  of  Cheyenne,  Philomen  ProvencaJ, 
Henry  Garbonati,  et  al,,  on  appeal  from  your  decision  of  October  13th, 
187L 

Henry  Garbonati  and  a  number  of  others  who  have  filed  declaratory 
statements,  claim  specified  tracts  under  the  pre-emption  act  of  1841,  and 
the  varioas  acts  amendatory  thereof. 

Philomen  Provencal,  or  rather  the  Denver  Pacific  Railroad  Company 
in  his  ri^ht,  claim  a  portion  of  the  land  in  controversy,  under  a  location 
with  Sioux  Half  Breed  Scrip  issued  ander  the  act  of  July  17th,  1852 
(10  Stat.,  304). 

The  trustees  of  the  City  of  Cheyenne  claim  nearly  all  the  land  in 
contest  under  the  town-site  act  of  March  2d,  1867,  (14  Stat,  541,)  and 
the  act  of  June  8,  1868,  (15  Stat,  67,)  amendatory  thereof. 

The  Union  Pacific  Bailroad  Company  claim  under  their  grants  of 
July  1st,  1862,  (12  Stat,  489,)  and  July  2d,  1864,  (13  Stat,  357,)  all 
the  odd  sections,  and  parts  of  sections  in  controversy,  and  also  all  such 
portions  of  even  sections  as  have  been  reserved  and  are  occupied  for  the 
uses  of  the  road,  and  on  which  are  situated  the  buildings  and  structures 
necessary  for  the  construction,  use  and  operation  of  the  road. 

Your  decision  was  adverse  to  the  pre-emption  claimants,  on  the  ground 
that  none  of  them  made  settlements  prior  to  the  survey  of  the  lands  into 
lots  and  blocks  for  the  purposes  of  a  town,  and  only  one  of  them  set- 
tled prior  to  the  actual  incorporation  of  the  city  by  the  Territorial  Leg- 
islature of  Dakota,  in  which  the  now  City  of  Cheyenne  was  then  situ- 
ated. You  also  reject  the  application  to  locate  a  portion  of  the  land  in 
controversy  with  Sioux  Half  Breed  Scrip,  on  the  ground  that  such  ap- 
plication was  made  subsequent  to  the  incorporation  of  the  city.    You 
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also  reject  the  claim  of  the  trustees  of  the  City  of  Cheyenne  to  the  odd 
sections  of  the  land  in  contest,  on  the  ground  that  the  line  of  the  Union 
Pacific  Railroad  was  definitely  fixed  through  the  land  in  controversy, 
not  later  than  the  10th  of  July,  1867,  which  date,  you  find,  was  prior 
to  the  initiation  of  any  adverse  claim.  You  accordingly  award  all  the 
odd  sections,  and  parts  of  sections  in  controversy,  to  the  Railroad  Com- 
pany, and  reserve  your  decision  with  reference  to  the  claim  of  the 
Trustees  to  the  even  sections,  until  the  sectional  lines  shall  have  been 
regularly  run  through  the  city. 

You  were  undoubtedly  right  in  rejecting  the  claims  of  the  alleged 
pre-emptors,  and  the  attempted  location  with  S.  H.  B.  Scrip.  Lands 
included  within  the  limits  of  an  incorporated  city,  or  occupied  exclu- 
sively for  the  purpose  of  commerce  and  trade,  and  not  agriculture,  are 
expressly  protected  from  pre-emption  settlement,  and  the  scrip  in  ques- 
tion is  only  locatable  on  unoccupied  lands  subject  to  pre-emption  settle- 
ment or  private  sale,  or  unsurveyed  land  improved  by  Sioux  Indians. 

With  reference  to  the  claim  of  the  road  and  the  Trustees  of  Chey- 
enne, you  hold  that  the  right  of  the  road  attaches  to  the  odd  sections 
in  controversy  at  the  date  of  its  definite  location,  and  that  its  definite 
location  at  this  point  was  not  later  than  July  10th,  1867. 

I  agree  with  you  in  these  two  conclusions.  The  grants  of  1862  and 
1864  to  the  Union  Pacific  Railroad  Company  took  effect  when  the  line 
of  the  road  was  definitely  fixed  on  the  face  of  the  ground,  (8  Opins., 
244.  9  Opins.,  41.  B.  E.  v.  Smith,  9  Wallace,  95.  B.  R.  v.  Fremont, 
9  Wallace,  89.  U.  P.  R.  R.  v.  Freeman,  Opins.  Asst.  Att'y  Gen'l, 
Vol.  1,  p.  4.)  The  filing  of  the  map  of  definite  location  in  the  Inte- 
rior Department  is  prima  facie  evidence  of  the  time  when  the  line  of 
the  road  was  definitely  fixed,  but  it  is  not  conclusive;  and  when  the 
question  is  raised  and  is  material,  it  is  competent  to  show  by  other 
admissible  evidence  that  the  line  was  actually  run  and  staked  on  the 
ground,  and  as  so  run  and  staked  was  approved  by  the  Company,  or 
its  authorized  representative,  prior  to  the  filing  of  the  map  thereof, 
such  approval  of  an  actual  survey  being  the  date  at  which  under  the 
acts  of  1862  and  1864,  the  line  of  the  Union  Pacific  Railroad  became 
definitely  fixed.  (Kansas  Pacific  v.  Union  Pacific,  Southern  Branch, 
Opins.,  Asst.  Att'y  Gena.*Vol.  1,  p.  231.)     (No.  397.) 

The  evidence  fairly  recited  in  your  decision  shows  that  the  final 
survey  of  the  Union  Pacific  Railroad  was  made  through  the  land  in 
controversy  in  the  early  part  of  June,  1867,  the  line  being  actually 
staked  out  on  the  ground ;  that  the  surveying  party  was  driven  away 
from  its  work  about  this  time  by  the  Indians  ;  that  the  survey  was 
resumed  about  July  2d,  1867,  under  the  direction  of  the  Chief  Engi- 
neer of  the  road,  Oten.  G.  M.  Dodge ;  that  the  survey  at  this  point  was 
entirely  finished  by  the  7th  of  July,  and  that  the  map  of  such  survey 
was  delivered  to  the  Chief  Engineer  on  the  3d  day  of  that  month.  It 
further  appears  that  on  or  about  the  12th  day  of  July,  1867,  the 
engineer  and  surveyor  of  the  road,  under  and  by  direction  of  the  Chief 
Engineer,  commenced  to  lay  out  in  blocks  and  lots  the  present  town-site 
of  Cheyenne,  and  that  this  isurvey  was  completed  by  the  25th  of  that 
month.  It  further  appears  that  after  such  survey,  the  Company  dis- 
posed of  the  lots  so  laid  out  to  any  persons  who  chose  to  buy,  and  that 
shortly  afterwards  a  town  of  several  thousand  inhabitants  was  found  on 
the  land  surveyed.  It  also  still  further  appears  that  the  road  was 
finished  through  the  tract  in  controversy  in  November,  1867,  on  the 
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line  as  finally  surveyed  In  June  or  July  of  that  year.  The  map  of 
definite  location  as  now  found  in  the  Department  was  approved  by  the 
Chief  Engineer  at  the  city  of  Washington,  D.  C,  December  9th,  1867, 
and  by  the  officers  of  the  Company  at  the  city  of  New  York,  December 
20th,  1867,  the  sectional  marks  on  the  same  showing  the  survey  in  the 
vicinity  of  Cheyenne  to  have  been  made  in  July,  1867. 

I  think  the  above  cited  facts  are  sufficient  to  show  that  the  line  of 
the  road  was  finally  surveyed,  and  the  survey,  in  fact,  approved  by  the 
Chief  Engineer  as  early  as  the  10th  of  July,  1867,  prior  to  which  time 
no  valid  adverse  rights  had  been  initiated. 

The  survey  in  July  appears  to  have  been  made  under  the  personal 
supervision  of  the  Chief  Engineer,  which  was  in  effect  an  approval  by 
that  officer,  at  the  time,  of  the  line  as  run.  A  town  was  immediately 
laid  out  contiguous  to,  and  parallel  with,  the  line  of  the  road ;  sales  of 
the  land  were  made,  and  binding  obligations  relating  thereto  entered 
into  by  the  company  Add  to  these  the  additional  facts  that  a  few 
months  later  the  road  was  actually  constructed  on  the  line,  and  a  map 
within  seasonable  time  was  thereafter  filed  in  the  Department,  and  it  is 
evident  that  in  this  instance  the  line  of  the  road  was  actually  definitely 
located,  within  the  meaning  of  the  acts  of  1862  and  1864,  when  the 
final  survey  of  the  same  was  made  upon  the  ground  under  the  personal 
direction  of  the  Chief  Engineer,  and  in  accordance  with  the  resolution 
of  the  Board  of  Directors  previously  adopted. 

I  therefore  a£Srm  your  decision  awarding  the  odd  sections  in  contest 
to  the  road,  and  return  herewith  the  papers  transmitted  with  your  letter 
of  June  6th,  1872.  Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  LandrOffice. 


No.  399. 

SOUTHERN  PACIFIC  R.  R. 

Held— That  the  lands  withdrawn  at  the  date  the  map  of  definite  location 
was  filed  with  the  Commissioner  and  at  the  date  of  the  act  July  27, 1866, 
and  the  Joint  Resolution  of  June  28, 1870,  did  not  ^o  to  the  railroad  under 
the  grant,  but  were  a  part  of  the  public  domain  and  should  be  restored  to 
market.  (Wolcott  v.  Des  Moines,  5  Wall.  Moeller  vs.  Southern  Pacific 
Railroad,  decided  by  Secretary  Browning,  February  9,  1869.) 

Department  of  the  Interior, 

Washington,  D.  C,  9th  May,  1873. 

Sir  : — I  have  considered  the  question  submitted  for  my  opinion,  pre- 
sented by  the  application  of  James  F.  Stuart,  to  have  certain  lands, 
now  withdrawn,  restored  to  market,  and  the  application  of  the  Southern 
Pacific  Railroad  to  have  the  same  lands  patented  to  said  road. 

The  facts  are  these:  January  30th,  1865,  lands  were  withdrawn 
for  the  Central  Pacific  Bailroad,  for  twenty-five  miles  on  each  side  of 
a  designated  route  from  Sacramento,  via  San  Jose,  to  San  Francisco, 
California,  under  the  acts  of  July  1,  1862,  (12  Stat.,  409,)  and  July  2, 
1864,  (13  Stat.,  356.)  The  rights  conferred  by  these  acts  upon  the 
Central  Pacific  were  assigned  to  the  Western  Pacific,  so  far  as  they  re- 
late to  the  construction  of  the  said  road  from  San  Jose  to  Sacramento, 
and  this  assignment  was  ratified  by  the  act  of  March  3d,  1865.  (13 
Stat.,  504.) 
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By  the  act  of  July  2t,  1865,  (14  Stat.,  292,)  the  Southern  Pacific 
Railroad,  a  compauy  incorporated  under  the  laws  of  the  State  of  Cali- 
fornia, was  authorized  to  connect  with  the  Atlantic  and  Pacific  Kail- 
road  at  such  point  near  the  boundary  line  of  the  State  of  California  as 
it  should  deem  most  suitable  for  a  railroad  line  to  San  Francisco,  and 
was  granted,  to  aid  in  its  construction,  every  alternate  section  of  pub- 
lic land,  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  ten 
alternate  sections  per  mile  on  each  side  of  its  road,  to  which  the  United 
States  had  full  title,  not  reserved,  sold,  granted  or  otherwise  appropri- 
ated, and  free  from  pre-emption  or  other  claims  or  rights  at  the  time  the 
line  of  the  road  should  be  designated  by  a  plat  thereof  filed  in  the  office 
of  the  Commissioner  of  the  General  Land-Office,  with  the  rights  to  in- 
demnity within  ten  mile  limits. 

This  Southern  Pacific  Company  located  its  line  and  filed  a  map  of  the 
same  in  the  Interior  Department,  January  3,  1867,  and  thereupon,  on 
the  22d  day  of  March,  1867,  a  withdrawal  was  directed  of  the  odd 
sections  that  would  inure  to  the  road.  Subsequently  it  was  shown,  to 
the  satisfaction  of  Secretary  Browning,  that  the  location  made  by  the 
Southern  Pacific  was  not  in  accordance  with  the  law  of  California,  under 
which  the  Company  was  created ;  and  he,  on  the  14th  of  July,  1868,  re- 
voked his  former  order  of  withdrawal  and  directed  a  restoration  of  the 
lands  withdrawn. 

Afterwards  and  on  the  20th  of  August,  1868,  he  suspended  so  much 
of  his  order  of  July  14th,  as  related  to  the  restoration  of  lands  south  of 
San  Jose. 

Mr.  Secretary  Cox,  November  2d,  1869,  affirmed  the  decision  of  his 
predecessor  that  the  Southern  Pacific  was  improperly  located,  and  re- 
voked the  order  of  August  20th,  1868,  and  directed  a  restoration  of  the 
lands  withdrawn  south  of  San  Jose.  On  the  15th  of  December,  1869, 
at  the  request  of  Senator  Howard,  chairman  of  the  Senate  Committee 
on  the  Pacific  Railroad,  and  upon  a  suggestion  that  legislation  was 
contemplated,  he  suspended  his  order  of  restoration,  made  on  the  2d  of 
November  as  aforesaid. 

On  the  28th  of  June,  1870,  Congress  passed  the  following  Joint 
Resolution : 

"  Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled :  That  the  Southern 
Pacific  Railroad  Company  of  California  may  construct  its  road  and 
telegraph  line,  as  near  as  may  be,  on  the  route  indicated  by  the  map 
filed  by  said  Company  in  the  Department  of  the  Interior  on  the  third 
day  of  January,  eighteen  hundred  and  sixty-seveu ;  and  upon  the  con- 
struction of  each  section  of  said  road,  in  the  manner  and  within  the 
time  provided  by  law,  and  notice  thereof  being  given  by  the  Company 
to  the  Secretary  of  the  Interior,  he  shall  direct  an  examination  of  each 
such  section  by  Commissioners  to  be  appointed  by  the  President,  as 
provided  in  the  act  making  a  grant  of  land  to  said  Company,  approved 
July  twenty-seventh,  eighteen  hundred  and  sixty-six,  and  upon  the  re- 
port of  the  Commissioners  to  the  Secretary  of  the  Interior  that  such 
section  of  said  railroad  and  telegraph  line  has  been  constructed  as  re- 
quired by  law,  it  shall  be  the  duty  of  the  said  Secretary  of  the  Interior 
to  cause  patents  to  be  issued  to  said  Company  for  the  sections  of  land 
coterminous  to  each  constructed  section  reported  on  as  aforesaid,  to  the 
extent  and  amount  granted  to  said  Company  by  the  said  act  of  July 
twenty-seventh,  eighteen  hundred  and  sixty-six,  expressly  saving  and 
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reserving  all  the  rights  of  actual  settlers,  with  the  other  conditions  and 
restrictions  provided  for  in  the  third  section  of  said  act."  (16  Stat, 
382.) 

This  resolution  adopts  and  makes  legal  the  route  which  had  been 
selected  by  the  Company,  and  which  without  such  adoption  was  un- 
doubtedly illegal.  It  operates  as  a  grant  to  the  road,  in  prenenti,  and 
is  the  first  authority  given  to  the  Company  to  construct  its  road  upon 
the  line  selected.  It  makes  such  grant  to  the  same  extent  and  for  the 
same  amount,  and  subject  to  all  the  conditions  and  restrictions,  specified 
in  the  3d  section  of  the  act  of  July  2 Tth,  1866. 

One  of  those  conditions  is  that  the  grant  shall  not  operate  upon  any 
lands  reserved  at  the  time  the  line  of  the  road  was  designated  by  a  plat 
filed  in  the  office  of  the  Commissioner  of  the  General  Land-Office. 

The  lands  that  were  withdrawn  for  the  Central  Pacific,  January 
30th,  1865,  were  at  the  time  such  plat  was  filed  in  the  office  of  the 
Commissioner,  and  at  the  passage  of  the  act  and  joint  resolution,  re- 
served within  the  meaning  of  that  term. 

WolcoU  V.  Des  Moines^  6  Wall.,  681.  Moeller  v.  Southern  Pacific 
Bailroad,  decided  by  Secretary  Browning,  Feb.  9,  1869.  They  there- 
fore do  not  go  to  the  railroad  under  the  grant,  and  patents  should  not 
issue  therefor,  but  they  are  a  part  of  the  public  domain,  and  should  be 
restored  to  market,  and  you  will  take  all  steps  necessary  to  accomplish 
that  object.  .Very  respectfully, 

C.  DELANO,  Secretary, 
Hon.  Willis  Dbummond,  Gommisfnoner  General  Land-Office, 


No.  400. 

NORTHERN  PACIFIC  R.  R. 

This  was  an  application  to  cancel  certain  entries  made  on  odd  sections  within 
granted  limits  after  the  map  of  the  general  road  had  been  filed  and  ac- 
cepted, and  before  the  definite  location  of  the  line  of  the  road  and  before 
the  order  of  withdrawal  had  been  issued  to  the  local  office. 

Held — ^That  under  the  6th  section  of  the  charter  the  entries  were  im- 
properly made  and  should  be  cancelled. 

Department  or  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  March  15,  1873. 

Sir  : — I  have  examined  the  appeal  of  the  Northern  Pacific  Railroad 
Company  from  the  decision  of  the  Commissioner  of  the  General  Land- 
Office  of  August  19,  1872,  relative  to  the  application  of  said  company 
to  have  cancelled  as  illegal  under  the  6th  section  of  the  Act  of  Congress 
of  July  2, 1864,  (13  Stat.  869,)  all  entries  and  locations  of  odd  sections 
of  land  allowed  subsequent  to  the  filing  and  acceptance  of  the  map  of 
the  general  route  of  the  road,  within  the  limits  of  twenty  miles  in  the 
States  and  forty  miles  in  the  Territories  on  each  side  of  the  line  as 
designated  on  said  map. 

The  sixth  section  of  the  act  referred  to  is  in  the  following  words : 
"  And  be  it  further  enacted,  that  the  President  of  the  United  States 
shall  cause  the  lands  to  be  surveyed  for  forty  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road  after  the  general  route  shall  be  fixed 
and  as  fast  as  may  be  required  by  the  construction  of  said  railroad ; 
and  the  odd  numbered  sections  of  land  hereby  granted  shall  not  be 
liable  to  sale  or  entry  or  pre-emption  before  or  after  they  are  surveyed, 
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except  by  said  company,  as  provided  in  this  act ;  but  the  provisions  of 
the  act  of  September,  1841,  granting  pre-emption  rights,  and  the  acts 
amendatory  thereof,  and  of  the  act  entitled  '  an  act  to  secure  homesteads 
to  actual  settlers  on  the  public  domain,'  approved  May  20th,  1862,  shall 
be,  and  the  same  are  hereby  extended  to  all  other  lands  on  the  line  of 
said  road  when  surveyed,  except  those  hereby  granted  to  said  company, 
and  the  reserved  alternate  sections  shall  not  be  sold  by  the  Government 
at  a  price  less  than  two  dollars  and  fifty  cents  per  acre  when  offered  for 
sale." 

It  is  claimed  on  the  part  of  the  Company  that  the  legal  effect  of  this 
section  was  to  reserve  from  disposition  under  the  general  laws  of  the 
United  States  all  odd  numbered  sections  within  the  limits  of  their 
grants  along  the  general  route,  as  shown  by  a  map  of  the  same,  filed  by 
the  company  and  accepted  by  the  Secretary  of  the  Interior,  August 
13th,  1870,  and  that  all  entries  or  locations  made  of  lands  within  these 
limits  subsequent  to  the  filing  and  acceptance  of  such  map  should  be 
cancelled,  and  the  lands  held  to  satisfy  the  grant  to  the  company  made 
by  the  third  section  of  the  act. 

The  Commissioner  in  his  decision  of  August  19,  1872,  denied  the 
prayer  of  the  Company  for  a  cancellation  of  entries  made  subsequent  to 
the  approval  of  the  map  of  general  route,  and  prior  to  the  withdrawal 
of  the  lands  by  the  Department  on  the  grounds:  First,  that  bona  fide 
settlers  who  had  continued  to  improve  their  claims  on  the  faith  of  the 
government  withdrawal  would  he  prejudiced  thereby ;  and.  Second,  on 
the  ground  that  the  particular  clause  of  the  section  relied  upon  did  not 
operate  as  a  withdrawal  of  lands  from  market,  but  related  to  the  tracts 
which,  under  the  third  section,  should  be  found  on  definite  location  to 
belong  to  the  Company,  and  was  intended  to  protect  the  unsurveyed  as 
well  as  the  surveyed  odd  sections,  as  without  said  proviso  it  might 
have  been  questioned  whether  the  Company  could  claim  any  odd  num- 
bered sections  prior  to  survey.  From  this  decision  appeal  has  been 
taken  to  the  Department. 

The  only  question  presented  by  the  appeal  relates  to  the  construction 
of  the  6th  section.  If  this  section  operated  as  a  withdrawal,  as  claimed 
by  the  Company,  then  of  course  all  entries  and  locations  made  subse- 
quent to  the  filing  and  approval  of  the  map  of  general  route  are  illegal, 
and  must  be  cancelled. 

I  am  compelled  to  reject  the  construction  given  by  the  Commissioner 
and  accept  that  insisted  upon  by  the  Company,  for  the  reason  that  the 
latter  seems  justified  by  the  usual  meaning  and  acceptation  of  the  words, 
is  consistent  with  the  objects  contemplated  by  the  act,  and  is  the  only 
construction  by  which  I  can  find  any  application  for  or  give  any  effect 
to  the  following  clause  of  the  section,  "  and  the  odd  sections  of  land 
hereby  granted  shall  not  be  liable  to  sale,  or  entry,  or  pre-emption,  be- 
fore or  after  they  are  surveyed,  except  by  said  company,  as  provided  in 
this  act."  If  it  be  said  that  the  words  **  hereby  granted,"  refer  to  the 
grant  made  by  the  third  section,  that  such  grant  was  for  odd  sections 
undisposed  of  at  the  date  of  definite  location,  and  that  these  sections  are 
the  ones  protected  from  sale,  it  must  be  admitted  that  Congress  took 
great  care  to  protect  in  explicit  language  in  the  sixth  section  what  was 
already  perfectly  protected  by  th  e  third.  There  can  be  no  question 
whatever  that  definite  location  of  the  road  and  the  filing  of  the  map  of 
such  definite  location  with  the  Commissioner  of  the  General  Land- 
OfiQce  will,  under  the  third  section  alone,  give  to  the  company  a  vested 
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right  to  all  odd  sections,  not  sold,  etc.,  and  to  which  the  United  States 
have  full  title,  found  within^he  limits  of  the  grant  to  the  road  as  so  lo- 
cated, whether  the  same  are  surveyed  or  unsurveyed,  and  that  any  set- 
tlements made  thereon  subsequent  to  such  definite  location  would  be 
illegal  and  void.  If  I  understand  the  decision  of  the  Commissioner  cor- 
rectly upon  this  point,  he  holds  that  without  the  insertion  of  the  clause 
quoted  above,  a  question  might  have  been  raised  as  to  the  right  of  the 
Company  to  any  odd  sections  before  survey,  and  that  the  object  of  the 
clause  was  to  place  unsnrveyed  land  in  the  same  class  with  surveyed 
lands  under  the  grant.  In  my  opinion  the  use  of  the  clause  for  this 
purpose  was  as  unnecessary  as  it  was  for  the  purpose  of  protecting  the 
odd  sections  after  definite  location.  In  relation  to  a  grant  of  this  char- 
acter, made  with  direct  reference  to  the  construction  of  a  road  through 
unsurveyed  land,  it  does  not,  in  my  opinion,  make  any  difference 
whether  the  land  is  surveyed  or  unsurveyed  at  the  date  of  definite  loca- 
tion. The  right  of  the  Company  attaches  to  each  class  alike  on  defi- 
nite location,  and  survey  thereafter  is  a  mere  ministerial  act  to  ascertain 
and  set  apart  the  granted  land. 

What  then  was  the  necessity  for  this  claim  of  the  sixth  section,  and  in 
what  is  it  more  than  mere  surplusage,  if  it  has  not  a  broader  meaning 
than  the  one  suggested  f  The  odd  sections  granted,  being,  by  the  third 
section  itself,  protected  after  definite  location,  it  follows  that  if  any  force 
or  effect  whatever  is  to  be  given  to  the  clause  in  question  in  the  con- 
struction of  the  act,  it  must  be  held  to  extend  protection  to  the  odd 
sections  prior  to  definite  location.  Congress  must  not  be  presumed  to 
have  done  a  needless  and  unnecessary  thing,  as  it  certainly  would  have 
done  had  it  protected  rights  by  the  sixth  section,  already  fully  and  per- 
fectly protected  by  the  third. 

An  act  of  Congress  must  be  so  construed  as  to  give  force  and  effect, 
if  possible,  to  all  of  its  parts ;  and  no  two  parts  must  be  construed  to 
mean  the  same  thing,  if  a  separate  meaning  can  be  assigned  to  each. 
(Sedgwick  on  Con.  Stat.  Laws,  pp.  237-8.  Commontoealth  v.  Alger, 
1  Cush.,  53-59.  McKay  v.  Detroit  Plk,  Rd.  Co.,  2  Mich.,  188.  Ogden 
V.  Simms,  U.  S.  Cir.  Ct.  N.  Y.,  2  Paine  584.  Dwarris  on  Statutes 
568.     1  Black.  Com.,  189.)  ' 

So  in  the  case  under  consideration,  that  construction  which  would 
make  this  clause  of  the  sixth  section  in  its  legal  effect  a  mere  repetition 
of  the  third,  must  be  rejected  if  any  other  reasonable  construction  can 
be  found  consistent  with  the  objects  of  the  act  and  the  intention  of  Con- 
gress. None  other  is  suggested  than  the  one  contended  for  by  the 
road,  and  I  am  unable  to  discover  any  other.  That  one  is  reasonable, 
is  according  to  the  usual  and  accepted  meaning  of  the  words,  is  consist- 
ent with  every  o{her  portion  of  the  act  and  with  the  whole  act,  and 
is  justified  by  the  objects  contemplated  by  Congress  in  making  the 
grant  "  The  President  of  the  United  States  shall  cause  the  lands  to 
be  surveyed  for  forty  miles  in  width,  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be  fixed,  and  as  fast  as  may  be 
required  by  the  construction  of  said  railroad,  and  the  odd  sections  of 
land  hereby  granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption 
before  or  after  they  are  surveyed."  Shall  not  be  liable  to  entry.  From 
what  date  ?  Clearly  not  from  the  passage  of  the  act,  for  then  not  even 
the  approximate  location  of  the  road  was  determined :  not  from  the  date 
of  the  definite  location,  as  already  shown,  but  evidently,  from  the  date 
of  the  approval  of  the  map  of  the  general  route,  the  designation  of 
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which  is  provided  for  in  connection  with  the  clause  in  question,  prior 
to  the  surveys  directed  to  be  made.  It  is  argued  with  reason  and  force 
that  the  intention  of  Congress,  in  view  of  the  difficulties  that  would  in- 
evitably be  experienced  in  the  construction  of  the  road  through  a  wild, 
uninhabited,  and  for  the  most  part  unsurveyed  tract  of  country,  intended 
to  make  a  liberal  and  munificent  grant  of  the  public  lands  to  the  Com- 
pany, and  that  it  also  intended  to  protect  the  grant  so  made  from  ad- 
verse disposition  until  the  happening  of  the  contingency  upon  which 
the  right  of  the  Company  would  vest.  The  Northern  Pacific,  unlike 
the  Union  Pacific  Company,  received  no  pecuniary  aid  in  bonds  of  the 
government,  and  it  is  argued  that  this  discrimination  was  intended  to 
be  aflfected  by  complete  protection  of  the  grant  from  outside  appropria- 
tions until  the  line  of  the  road  could  be  definitely  located.  This  view 
of  the  case  is  greatly  strengthened  by  reference  to  the  fact  that  no  pro- 
vision whatever  is  made  in  the  act  for  the  withdrawal  of  the  land  by 
executive  order.  It  is  reasonable  to  suppose  that  Congress  in  making 
this  grant  to  aid  the  Company  in  building  a  railroad  and  telegraph  line 
through  an  uninhabited  and  comparatively  unknown  country,  intended 
to  leave  the  lands  granted  open  to  adverse  settlement  until  such  time 
as  the  line  should  be  definitely  fixed  on  the  face  of  the  earth,  while 
in  the  case  of  the  Union  Pacific  (to  which  also  pecuniary  aid  was  given) 
and  the  case  of  almost  every  road  ever  aided  by  a  land  grant,  the  Sec- 
retary of  the  Interior  was  expressly  directed  to  withdraw  the  lands 
granted  upon  designation  of  the  general  route.  It  is  true  that  the  power 
to  order  a  withdrawal  to  protect  the  rights  of  the  road  was  in  the  Sec- 
retary, independent  of  any  special  authorization,  and  that  withdrawals 
under  this  acjb  have  actually  been  made.  But  suppose  the  Secretary  had 
declined  or  omitted  to  make  such  withdrawal.  Would  there  have  been 
any  protection  whatever  to  the  grant  prior  to  definite  location  ?  Is  it 
not  reasonable  to  conclude  that  Congress,  having  omitted  any  special 
provision  for  executive  withdrawal,  and  in  view  of  the  contingency 
suggested,  intended  to  have  this  clause  construed  according  to  the  usual 
and  accepted  meaning  of  its  words,  consistent  with  all  other  parts  of 
the  act  and  with  the  intention  of  the  Legislature,  and  not  as  a  mere 
repetitioA  of  what  preceded  it  f 

Upon  a  careful  consideration  of  the  whole  question,  I  am  of  the 
opinion  that  this  section  of  the  act  prohibits  the  sale,  entry,  or  pre- 
emption, either  before  or  after  survey,  of  all  odd  sections  within  the 
prescribed  limits,  as  shown  by  the  map  of  general  route,  from  the  date 
of  the  filing  of  said  map  and  its  acceptance  by  the  Department,  and 
that  all  entries  or  locations  made  within  these  limits  subsequent  to  that 
date  should  be  cancelled,  and  the  land  held  for  the  benefit  of  the  road 
to  award  the  filing  of  the  map  of  definite  location. 

I  recommend  that  the  decision  of  the  Commissioner  be  reversed. 

Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  General 
Hon.  C.  Dblano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  March  22,  1873,  and  decision  of  the 
Commissioner  reversed. 
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No.  401. 

TUNISOX  AND  KENYON  v.  NORTH  PACIFIC  R.  R.  CO. 

Held— That  under  the  act  of  July  2, 1864,  (13  Stat.,  365,)  the  right  attaches 
where  the  line  is  definitely  fixed  and  a  plat  thereof  filed  in  the  General  Land- 
Office. 

And  that  the  even  sections  only  are  raised  to  double  minimum  land. 

Department  of  the  Interior, 

Washington,  D.  C,  January  23,  1873. 

Sir: — I  have  examined  the  question  involved  in  the  case  of  Lafay- 
ette Tunison  and  John  Kenyan  v.  The  Northern  Pacific  Railroad 
Company,  on  appeal  from  your  decision  of  February  25th,  1872. 

iTwo  questions  are  passed  upon  in  your  decision,  each  involving  a 
construction  of  certain  portions  of  the  act  of  July  2d,  1864,  (13  Stats., 
365,)  making  a  grant  of  land  to  the  Northern  Pacific  Railway  Company. 

The  third  section  of  the  act  referred  to,  granting  lands  to  said  Com- 
pany in  aid  of  the  construction  of  said  road,  is  in  the  following  langu- 
age: 

''  That  there  be  and  hereby  is  granted  to  the  '  Northern  Pacific  Rail- 
road Company'  *****  every  alternate  section  of  public 
landy  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty 
alternate  sections  per  mile,  on  each  side  of  said  railroad  line,  as  said 
Company  may  adopt,  through  the  territories  of  the  United  States,  and 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said  railroad,  when- 
ever it  passes  through  any  State,  and  whenever  on  the  line  thereof  the 
United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption  or  other  claims  or  rights  at  the 
time  the  line  of  said  road  is  definitely  fixed  and  a  plat  thereof  filed  in 
the  ofiice  of  the  Commissioner  of  the  General  Land-Office."    *     *     * 

You  construe  this  language  to  constitute  a  grant  for  the  quantity  of 
land  specified,  totake  efifect  when  the  line  of  the  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  General  Land- Office. 

The  sixth  section  of  the  act  referred  to  is  in  part  as  follows : 

"  And  the  reserved  alternate  sections  shall  not  be  sold  by  the  Gov- 
ernment at  a  price  less  than  two  dollars  and  fifty  cents  per  acre,  when 
offered  for  sale.'' 

This  you  construe  as  raising  the  alternate  even  sections  to  the  double 
minimum  price  of  two  dollars  and  fifty  cents  per  acre,  but  as  having  no 
application  to  the  odd  sections  within  the  limits  of  the  grant. 

In  consequence  of  your  construction  of  the  act  as  given  above,  you  re- 
jected the  claims  of  the  appellants  and  directed  the  local  officers  at  Van- 
couver, Washing^n  Territory,  to  hold  all  lands  in  odd  sections  covered 
with  pre-emption  or  homestead  claims,  at  the  date  of  withdrawal  and 
subsequently,  released  or  abandoned  before  filing  of  the  map  of  definite 
location,  as  withdrawn  for  the  benefit  of  said  road :  and  where  odd  sec- 
tions are  so  abandoned  or  released  subsequent  to  such  filing,  to  hold 
them  for  disposition  under  the  general  laws  of  the  United  States  at  one 
dollar  and  twenty-five  cents  per  acre. 

I  affirm  your  decision  in  all  respects  as  above  recited,  and  return 
herewith  the  papers  transmitted  with  your  letter  of  December  3d,  1872. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land- Office, 
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No.  402. 

BURLINGTON  AND  MISSOURI  RIVER  R.  R.  CO. 

The  question  relates  to  the  extent  of  the  grant  to  this  railroad  under  the 
19th  section  of  the  act  of  July  2d,  1864.    (13  SUit.,  364.) 

Held — That  the  company  was  entitled  to  ten  alternate  sections  on  each 
side  of  its  road,  and  that  if  they  could  not  he  found  within  twenty  miles  it 
could  go  until  it  found  ten  such  sections  nearest  to  its  line. 

Department  of  Justice, 
Offiob  of  Assistant  Attorney  General, 

Washington,  D.  C,  October  30,  18 Tl. 

Sir  : — I  have  considered  the  question  referred  to  me  for  my  opinion 
relating  to  the  extent  of  the  land  grant  made  to  the  Burlington  %tnd 
Missouri  River  Railroad  Company,  in  Nebraska,  by  the  19th  section  of 
the  act  of  July  2,  1864.     (13  Stat,  364.) 

That  section  provides  "That  for  the  purpose  of  aiding  in  the  con- 
struction of  said  road,  there  be  and  hereby  is  granted  to  the  said  Bur- 
lington and  Missouri  River  Railroad  Company,  every  alternate  section 
of  public  land  (excepting  mineral  lands,  as  provided  in  this  act)  desig- 
nated by  odd  numbers  to  the  amount  of  ten  alternate  sections  per  mile 
on  each  side  of  aaid  road^  on  the  line  thereof  and  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached  at  the  time  the  line  of  said 
road  is  definitely  fixed." 

The  company  have  constructed  one  hundred  miles  of  their  road,  and 
made  application  for  the  appointment  of  Commissioners  to  examine  the 
first  eighty  miles,  and  are  about  to  make  their  selection  of  lands  under 
the  grant.  Before  doing  so,  it  desires  that  the  extent  of  their  grant 
shall  be  determined  by  the  Interior  Department. 

The  question  for  consideration  is  this :  Does  this  19th  section  grant 
to  the  Company  ten  alternate  sections  on  each  side  of  its  road,  and 
allow  it  to  go  to  such  distance  as  will  include  ten  alternate  sections 
nearest  to  the  road,  or  does  it  limit  the  company  to  such  alternate  sec- 
tions as  mav  be  found  within  the  limits  of  twenty  miles  on  each  side 
of  the  road  i 

This  question  has  been  before  the  Interior  Department  twice  before, 
and  has  received  a  different  answer  on  each  occasion. 

Secretary  Harlan,  when  called  upon  to  withdraw  the  lands,  held  that 
the  grant  gave  ten  alternate  sections  nearest  to  the  line  of  the  road  on 
each  side  thereof.  Secretary  Browning,  when  called  upon  to  modify 
the  withdrawal  made  by  Secretary  Harlan,  held  that  the  grant  was 
limited  to  such  alternate  sections  as  could  be  found  within  the  limits  of 
twenty  miles  on  each  side  of  the  road. 

The  language  of  this  section  is  clear  and  explicit  It  grants  to  the 
Railroad  Company  *'  every  alternate  section  of  public  land  designated 
by  odd  numbers  to  the  amount  of  ten  alternate  sections  on  each  side 
of  said  road,  on  the  line  thereof,  and  not  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or  home- 
stead claim  may  not  have  attached  at  the  time  the  line  of  said  road  is 
definitely  fixed."  The  word  "  amount "  should  receive  its  ordinary  in- 
terpretation, and  that  is  the  sum  total  of  two  or  more  quantities. 

Substituting  the  usual  meaning  of  the  word  for  the  word  itself,  and 
the  section  would  read,  "  There  is  hereby  granted  to  said  Railroad 
Company  every  alternate  section  of  public  land  designated  by  odd 
numbers,  to  the  sum  total  of  ten  alternate  sections."    There  must  be 
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not  only  ten  alternate  sections,  bat  they  mast  be  such  as  have  not  been 
sold,  or  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
such  as  are  not  sabject  to  pre-emption  or  homestead  claim  at  the  time 
the  line  of  the  road  is  definitely  fixed.  If  every  alternate  section  within 
twenty  miles  on  each  side  of  the  road  were  ansold,  unreserved,  and 
not  otherwise  disposed  of  by  the  United  States,  and  were  free  from 
pre-emption  and  homestead  claim  at  the  time  the  line  of  the  road  was 
definitely  fixed,  then  there  would  be  a  sufficient  number  of  alternate 
sections  to  satisfy  the  grant  Otherwise  the  sum  total  of  ten  alternate 
sections  could  not  be  obtained  without  going  more  than  twenty  miles 
from  the  line  of  the  road. 

I  think  this  19th  section  should  be  construed  to  mean  just  what  it 
says,  and  that  is,  that  the  Company  is  entitled  to  the  number  of  ten 
alternate  sections  on  each  side  of  the  road.  The  language  is  plain. 
The  Supreme  Court  says  that  **  where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited  terms^  the  legislature 
should  be  intended  to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construction."  Fisher  v.  BligJU,  2 
Cranch,  358,  359. 

The  construction  which  I  give  to  this  section  is  strengthened  by  an 
examination  of  other  provisions  in  the  acts  of  July  1,  1862,  and  July 
2,  1864,  making  grants  to  the  other  roads  provided  for  in  said  acts. 
Both  of  these  acts  should  be  construed  together.  They  constitute  the 
"  Pacific  Railroad  "  system  of  the  United  States. 

It  will  be  seen  that  Congress  has  employed  very  different  language 
in  making  grants  to  the  other  companies,  and  has  been  careful  to  pro- 
vide that  only  such  alternate  sections  should  be  granted  as  were  con- 
tained within  certain  limits. 

The  3d  section  of  the  act  of  1862  provides  "  That  there  is  hereby 
granted  to  the  said  Company  (the  Union  Pacific  Railroad  Company) 
for  the  purpose  of  aiding  in  the  construction  of  said  railroad  and  tele- 
graph line,  and  to  secure  the  safe  and  speedy  transportation  of  the  mails, 
troops,  munitions  of  war  and  public  stores  thereon,  every  alternate 
section  of  public  land,  designated  by  odd  numbers,  to  the  amount  of 
five  alternate  sections  per  mile  on  each  side  of  said  railroad  on  the  line 
thereof,  and  mihin  the  limits  of  ten  miles  on  each  side  of  said  road, 
not' sold,  reserved,"  &c. 

The  amount  was  afterwards  increased  to  ten  sections,  and  within  the 
limits  of  twenty  miles,  by  the  4th  Sec.  of  act  of  1864. 

This  grant  applied  to  the  Union  Pacific,  Central  Pacific,  Leaven- 
worth, Pawnee  and  Western,  Hannibal  and  St.  Joseph,  and  Sioux  City 
qompanies,  all  parts  of  the  Pacific  Railroad  System. 

The  17th  section  of  the  act  of  1864  amended  the  act  of  1862,  relating 
to  the  Sioux  City  branch,  and  provided  that  ''said  road  shall  be  enti- 
tled to  receive  alternate  sections  of  land  for  ten  miles  in  width,  on  each 
side  of  the  same  along  the  whole  length  of  said  branch." 

The  18th  section  of  the  same  act  authorized  the  Burlington  and  Mis- 
souri River  Company  to  construct  its  road  through  the  Territory  of 
Nebraska,  and  the  19th  Section  is  the  one  containing  the  grant  of  lands 
to  that  road. 

The  language  of  the  1  iTth  and  19th  sections,  the  one  making  a  grant 
to  the  Sioux  City,  and  the  other  to  the  Burlington  and  Missouri  River 
Company,  is  so  different  that  it  is  impossible  to  suppose  that  the  grants 
were  intended  to  be  identical. 
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The  true  reason  for  the  difference  in  the  grants  was,  doubtless,  that 
bonds  were  given  to  the  other  roads  and  none  to  the  Burlington  and 
Missouri  Company.  The  20th  section,  act  of  1864,  provided:  ''That 
no  Government  bonds  should  be  issued  to  the  said  Burlington  and 
Missouri  River  Railroad  Company  to  aid  in  the  construction  of  said 
extension  of  its  road." 

It  has  been  suggested  that  the  proviso  to  the  4th  section  of  the  act 
of  1864,  prohibiting  timber  from  being  taken  from  certain  lands  lying 
more  than  ten  miles  from  the  centre  line  of  any  of  said  roads,  supported 
the  construction  that  the  grant  was  limited  to  twenty  miles  on  each 
side  of  the  road.  Section  3,  Act  of  1862,  exempted  mineral  lands  from 
the  grant,  but  gave  any  timber  on  the  same  to  the  railroad.  This  was 
amended  by  the  4th  section  of  the  act  of  1864,  by  limiting  the  grant  of 
timber  to  such  as  was  on  lands  lying  within  ten  miles  of  the  centre  line 
of  the  road.  The  same  section  gave  the  right  to  take  alternate  sections 
for  the  road  within  twenty  miles  on  each  side  thereof.  I  do  not  find 
any  support  for  the  claim  in  this  section. 

To  my  mind  it  is  clear  that  the  Company  is  entitled  to  ten  sections  on 
each  side  of  its  road,  and  that  it  may  go  more  than  twenty  miles  from 
the  road  to  find  them,  if  they  cannot  be  found  within  that  limit. 

Very  respectfully, 

W.  H.  SMITH,  AsaH  AWy  Oeneral. 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  Nov.  15,  18T1. 


No.  403. 

ST.  PAUL  AND  SIOUX  CITY  R.  R.  v.  HALVERSON. 

Held— That  the  right  of  the  Company  attached  to  the  indemnity  lands 
when  the  line  of  the  road  was  definitely  fixed ;  that  it  was  definitely  fixed 
when  the  line  was  ron  on  the  fiace  of  the  earth  and  adopted  by  the  Company ; 
that  the  above  is  the  time,  and  not  the  date  of  the  Governors  certificate. 

Dbpabtment*of  the  Interior, 

Washington,  D.  C,  2d  August,  187^. 

Sib  : — I  have  considered  the  application  of  the  St.  Paul  and  Siouz 
City  R.  B.  Co.,  to  take  as  an  indemnity  selection  the  S.  W.  I  of  S.  E. 
i,  and  S.  E.  {  of  S.  W.  ^,  Section  21,  T.  103,.  R.  36,  covered  by  the 
pre-emption  filing  of  Conate  Halverson  made  July  12,  I860,  alleging 
settlement  June  15,  1860. 

The  land  is  in  an  odd  section  within  the  fifteen-mile  indemnity  limits 
of  the  grant  to  the  road,  act  March  3d,  1857.  (11  Stat.,  195.)  The 
line- of  the  road  past  this  section  was  definitely  located  on  the  face  of 
the  earth  Oct  31,  1858,  and  the  map  thereof  was  certified  by  the  Pres- 
ident and  Chief  Engineer  of  the  Company,  as  having  been  "  made  in 
pursuance  of  orders  of  the  Board  of  Directors,"  on  March  6, 1859.  The 
road  has  since  been  built  on  this  line. 

The  Governor  of  Minnesota  forwarded  the  said  map  of  definite  loca- 
tion with  a  letter  dated  April  5,  1859,  in  which  he  states  that  he  had 
attached  his  official  certificate  of  approval  to  the  map.  But  it  appears 
as  a  matter  of  fact  that  his  certificate  was  not  then  attached,  and  was 
not  procured  until  July  14,  1865.  Halverson  and  his  wife  occupied 
the  land  until  August  21, 1862,  when  they  were  both  killed  by  Indians. 
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The  land  has  since  been  unoccupied.  His  filing,  however,  was  not 
cancelled  until  after  July  14,  1865.  In  your  decision  you  hold  thtCt 
the  right  of  the  road  did  not  attach  until  the  map  of  definite  location 
was  approved  by  the  Governor,  and  that  the  land  in  question  being 
then  covered  by  a  pre-emption  filing,  was  excluded  from  the  grant  to 
the  road.  I  have  heretofore  held,  when  considering  grants  similar  to 
the  one  to  this  road,  that  the  line  of  route  became  definitely  fixed  when 
it  was  run  upon  the  face  of  the  earth  and  adopted  by  the  board  of  di- 
rectors of  the  road,  and  that  the  right  of  the  company  then  vested,  both 
as  to  sections  in  place  and  indemnity  sections.  (See  Opinions  of  Asst. 
Atty.  Qenl.  Smith,  adopted  by  me  in  case  of  Kansas  Pacific  B,  B. 
V.  Union  Pacific  Southern  Branch  B.  B.,  dated  Oct  3d,  1811  [No. 
397] ;  'and  in  ex  parte  Atlantic  and  Pacific  B.  B,,  dated  April  1st,  1872.) 

I  think  in  this  case  the  line  of  road  became  definitely  fixed,  at  least 
as  soon  as  March  5th,  1859,  and  perhaps  prior  to  that  date. 

There  is  nothing  in  the  act  that  requires  the  approval  of  the  Gov- 
ernor to  the  maps  of  definite  location,  and  it  is  clear  to  my  mind  that 
the  date  of  his  certificate  should  not  be  taken  as  the  date  of  definite 
location. 

The  settlement  and  filing  of  Halverson  were  both  subsequent  to  the 
time  the  line  of  the  road  was  definitely  fixed,  and  therefore  cannot 
operate  to  exclude  the  land  from  the  grant  to  the  road. 

I  reverse  your  decision,  and  herewith  return  the  papers  in  the  case 
transmitted  with  your  letter  of  the  18th  of  April  last. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary, 
Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


No.  464. 

FLINT  AND  PERE  MARQUETTE  R.  R.  CO. 

Certain  townships  were  reserved  by  treaty  for  certain  Indians  to  make  selec- 
tions from,  daring  the  period  of  ten  years.  These  townships  were  with- 
drawn by  the  Secretary  of  the  Interior,  A  grant  was  made  to  this  railroad 
with  the  usual  proviso  as  to  lands  reserved,  etc.,  at  the  time  the  line  of  the 
road  was  definitely  located.  It  was  definitely  located  before  the  expira- 
tion of  the  ten  years. 

Held — ^That  the  lands  which  remained  after  the  Indians  had  made  their 
selections,  at  the  end  of  the  ten  years,  were  ''  reserved,"  and  did  not  go  to 
the  railroad. 

Depabtmsnt  of  the  Interior, 

Washington,  D.  C,  7th  December,  1872. 

Sir  :-I  have  examined  the  appeal  of  the  Flint  and  Pere  Marquette  Rail- 
road Company,  from  your  decision  of  July  24th,  1872,  adverse  to  its 
claim  to  certain  lands  in  Townships  15,  16,  17  and  18  N.,  R.  16  W., 
Michigan. 

The  facts  in  the  case  are  as  follows :  On  the  31st  day  of  July,  1855, 
(11  Stats.,  621,)  the  United  States  and  the  Ottawa  and  Chippewa  In- 
dians, of  Michigan,  entered  into  a  treaty,  by  the  first  article  of  which 
(as  amended  April  15th,  1856)  the  United  States  agreed  ^*  to  withdraw 
from  sale  for  the  benefit  of  said  Indians,''  as  thereinafter  provided,  with 
other  lands  named.  Townships  15, 16, 17  and  18  N.,  R.  16  W.  The 
lands  thus  agreed  to  be  withdrawn  for  the  purpose  specified,  were  to  be 
disposed  of,  under  the  further  provisions  of  article  one,  as  follows :  Each 
25 
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Indian  of  the  Ofand  River  Bands  to  reeeive  tfaerefrom  a  certain  quan- 
tity of  land,  according  to  his  status  as  the  head  of  a  family,  single  man, 
etc.,  to  be  selected  by  him  within  the  tract  so  reserved,  according  to 
legal  subdivisions ;  at  the  end  of  five  years  all  lands  embraced  in  the 
withdrawal,  not  selected  or  appropriated,  to  remain  the  property  of  the 
United  States,  and  be  thereafter  for  the  further  term  of  five  years,  sub- 
ject to  entry  as  other  public  lands,  by  Indiaps  only  ;  and  all  lands  at  the 
end  of  said  second  period  of  five  years  then  remaining  unappropriated 
or  unsold  to  be  disposed  of  by  the  United  States  as  other  public  lands. 

The  tracts  in  controversy.  Townships  15,  16,  17  and  18  N.,  R.  16  W., 
were  withdrawn  in  compliance  with  the  provisions  of  the  treaty  above 
recited,  were  applied  to  the  purposes  specified,  the  period  of  ten  years 
has  elapsed,  and  such  tracts  as  remain  undisposed  of  are  now  held  foe 
disposition  as  other  public  lands. 

July  3d,  1856,  Congress  made  a  grant  (11  Stat.,  21)  of  public  land 
to  the  State  of  Michigan,  in  aid  of  certain  contemplated  railroads  therein 
named,  to  be  thereafter  constructed.  This  grant  was  in  the  usual  form 
for  grant  in  place  and  indemnity,  with  the  following  proviso :  "  That 
any  and  all  lands  heretofore  reserved  to  the  United  States  by  any  act 
of  Congress,  or  in  any  other  manner,  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or  for  any 
other  purpose  whatsoever,  be  and  the  same  are  hereby  reserved  to  the 
United  States  from  the  operation  of  this  act  *  *  *  ."  The  State 
of  Michigan  by  legislative  enactment  conveyed  a  portion  of  its  grant, 
in  accordance  with  its  terms,  to  the  Flint  and  Pere  Marquette  Railroad 
Company.  The  Company  accepted  the  grant  and  definitely  located  its 
line  through  the  land  in  controversy  prior  to  the  expiration  of  the  ten 
years  during  which  the  provisions  of  the  treaty  above  referred  to  were 
in  full  force  and  effect. 

Under  this  statement  of  facts,  the  Flint  and  Pere  Marquette  Railroad 
.  Company  now  claim  that  portion  of  the  townships  above  named,  which 
remained  undisposed  of  at  the  expiration  of  ten  years  from  the  time 
selections  were  first  allowed  under  the  treaty;  and  in  support  of  this 
claim  it  is  contended  that  the  proviso  above  quoted  affected  in  its  ope- 
ration only  lands  afterwards  actually  selected  or  entered  by  Indians 
during  the  ten  years,  and  that  all  tracts  remaining  undisposed  Of  at  the 
expiration  of  that  time  inured  to  the  road  under  its  grant. 

You  decided  adversely  to  the  claim  of  the  company,  and  appeal  has 
been  taken  to  this  office. 

I  agree  with  you  in  the  conclusion  that  the  withdrawal  of  the  tracts 
named,  under  the  provisions  of  the  treaty,  was  "  reservation"  of  the 
same  within  the  meaning.of  the  proviso  to  the  railroad  grant.  (  WalcoU 
V.  J9es  Moines  Co.,  5  Wall.,  681. 

The  language  of  the  proviso  is  ''heretofore  reserved  to  the  United 
States  by  any  act  of  Congress  or  in  any  other  manner  by  co^ipetent 
authority  for  the  purpose  of  aiding  in  any  object  of  internal  improve- 
ment, or  for  any  other  purpose  whatsoever." 

The  lands  in  question  were  withdrawn  from  market,  and  thus- 
reserved  to  the  United  States,  acting  as  a  trustee  for  the  Indians,  to 
accomplish  certain  uses. 

The  withdrawal  was  made  in  conformity  to  requirements  of  a  treaty, 
by  the  Secretary  of  the  Interior,  the  duly  authorized  officer  of  the  Gov- 
ernment for  that  purpose.  This  was  a  reservation  to  the  United  States 
by  competent  authority.     It  was  also  a  reservation  for  a  certain  speci- 
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fied  purpose,  viz :  the  execution  of  the  obligations  imposed  by  treaty. 
It  was  therefore  a  reservation  to  the  United  States  by  competent 
authority,  for  a  certain  purpose,  and  as  such  comes  within  the  plain  lan- 
guage of  the  proviso. 

The  distinction  which,  in  argument,  is  sought  to  be  drawn  between 
a  withdrawal  for  a  purpose  which  has  been  accomplished  and  a  reser- 
vation, has  no  solid  foundation  for  its  support.  It  is  clear  that  by  what- 
ever name  the  particular  act  is  described,  it  was  in  effect  a  reservation 
to  the  United  States  by  competent  authority  for  a  certain  purpose. 
Nor  does  the  fact  that  the  purposes  of  the  trust  have  been  accomplished, 
and  the  amount  of  land  actually  withdrawn  found  to  be  in  excess  of 
that  required,  change  the  legal  status  of  the  tracts  in  excess,  as  reserved 
lands  at  the  date  of  the  grant.  The  entire  four  townships  named  were 
withdrawn  for  the  purpose  specified,  and  it  makes  little  difference 
whether  or  not  all  that  was  withdrawn  was  required  to  execute  the 
trust.  The  question  is  merely  one  of  reservation  prior  to  the  grant, 
and  I  am  unable  to  see  how  the  withdrawal,  in  the  way  specified,  can 
by  any  possible  construction  be  limited,  as  a  reservation  to  those  tracts 
actually  selected  within  the  ten  years.  I  am  clearly  of  the  opinion  that 
the  land  in  controversy  is  within  the  operation  of  the  proviso ;  but  if 
any  doubt  existed,  it  would  be  dispelled  by  the  legislative  interpreta- 
tion given  to  the  grant  by  the  act  of  Congress  of  June  10th,  1872, 
which  provides  for  the  restoration  to  market  by  regular  notice  of  the 
lands  thus  remaining  undisposed  of  under  the  treaty,  with  the  express 
proviso  that  no  lands  so  restored  should  be  subject  to  or  taken  under 
any  railroad  grant 

I  affirm  your  decision  and  return  herewith  the  papers  transmitted 
with  your  letter  of  October  29th,  1872. 

Yery  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commiasioner  General  Land-Office, 


No.  405. 

C.  C.  SHEATS. 

The  Supreme  Court  decided  in  case  of  Schulenberg  et  al.  v.  Harriman,  that 
by  act  of  June  3, 1856,  title  passed  at  once  to  the  State  of  Wisconsin,  at- 
tached to  the  particular  lands  by  location  of  the  railroads,  and  notwith- 
standing a  failure  to  build  the  road,  still  remains  in  the  State,  and  that  a 
provision  for^eversion  cannot  operate  until  a  declaration  of  forfeiture  by 
an  authorized  judicial  proceeding,  or  by  Congressional  assertion  of  owner- 
ship. 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  D.  C,  February  23,  1875. 

Hon.  C.  C.  Sheats,  House  of  Representatives. 

Sir  : — I  have  the  honor  to  state,  in  reply  to  your  letter  of  19th  inst., 
that  this  Office  cannot  undertake  to  give  an  opinion  upon  the  questions 
presented  by  you,  without  the  presentation  of  a  specific  case  requiring 
action  at  the  hands  of  the  Department. 

Respecting  the  decision  of  the  Supreme  Court  in  the  recent  case  ot 
Schulenberg  et  al.  v.  Harriman,  I  have  to  say  that  it  seems  to  hold : 
That  by  the  Act  of  June  3,  1856,  title  passed  at  once  to  the  State, 
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acquired  precision  ftnd  attached  to  particular  lands  by  the  definite  loca- 
tion of  the  road,  and  remains  in  the  State,  notwithstanding  a  failure  to 
build  the  road  within  the  period  prescribed  by  the  act.  It  announces 
further :  That  the  provision  for  reversion  is  a  condition  subsequent, 
and  cannot  operate  until  a  declaration  of  forfeiture  either  by  some 
judicial  proceeding  authorized  by  law,  or  by  legislative  assertion  of 
ownership  on  the  part  of  the  Government ;  and  if  this  be  not  enforced, 
the  title  remains  unimpaired  in  the  grantee,  and  the  power,  to  sell  con- 
tinues as  before  the  breach  of  condition,  limited  only  by  the  objects  of 
the  grant  and  the  manner  of  sale  prescribed  in  the  act. 

Yery  respectfully, 

S.  S.  BTJRDETT,  Commissioner. 


No.  406. 

CIRCULAR, 

Showing  requirements  of  the  first  section  of  the  Act  of  March  3,  1875, 
**  Granting  to  railroads  the  right  of  way  through  the  public  lands  of  the 
United  States."    (Part  II.,  No.  139.) 

Department  of  the  Interior, 

Washington,  D.  C,  June  30,  18t6. 

The  first  section  of  the  act  approved  March  3,  18T5,  (18  Stat.,  482,) 
"  Granting  to  railroads  the  right  of  way  through  the  public  lands  of  the 
United  States,"  requires  a  copy  of  the  articles  of  incorporation  of  rail- 
road companies  claiming  the  benefits  of  the  act  to  be  filed  with  the  Sec- 
retary of  the  Interior,  together  with  due  proofs  of  organization  under 
such  articles. 

For  the  government  of  parties  in  interest,  the  following  regulations 
have  been  adopted  as  to  what  shall  constitute  and  be  filed  as  said  due 
proofs  : 

1.  A  copy  of  the  State  or  Territorial  law  under  which  the  company 
was  organized,  with  certificate  of  the  Governor  or  Secretary  of  the 
State  or  Territory,  that  the  same  is  the  existing  law  now  in  force. 

2.  When-  said  law  directs  that  the  articles  of  association,  or  other 
papers  connected  with  the  organization,  be  filed  with  any  State  or  Ter- 
ritorial officer,  the  certificate  of  such  officer  that  the  same  have  been 
filed  according  to  law,  with  the  date  of  the  filing  thereof. 

3.  The  official  statement,  under  seal,  of  the  proper  officer,  that  the 
organization  has  been  completed ;  that  the  company  is  fully  authorized 
to  proceed  with  the  construction  of  the  road  according  to  the  existing 
law  of  the  State  or  Territory ;  and  that  the  copy  of  th&  articles  filed 
with  the  Secretary  of  the  Interior  is  true  and  correct. 

4.  A  true  list,  duly  verified  by  the  sworn  statement  of  the  president, 
under  the  seal  of  the  company,  showing  the  names  and  designation  of 
its  respective  officers  at  the  date  of  the  presentation  of  the  proofs  at  this 
Department. 

C.  DELANO,  Secretary. 
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II.  VERSUS  HOMESTEADS. 
No.  407. 

CIRCULAR, 

Department  or  the  Interior, 

QENEBiiL  Land  Office, 
Washington,  D.  C,  August  15,  18ir2. 
To  Registers  and  Reosiyers  of  District  Land  Officer 
,  Gentlemen  : — ^Under  the  provisions  of  the  acts  of  Congress  granting 
lands  in  aid  of  construction  of  railroads,  wherein  there  are  exempted 
from  such  grants  the  lands  to  which  a  valid  right  of  Pre-emption  or 
Homestead  had  attached  at  the  time  when  the  grant  may  have  become 
effective,  the  Honorable  Secretary  of  the  Interior  has  ruled  that  the 
lands  to  which  such  Pre-emption  or  Homestead  claim  or  right  had  at- 
tached, and  the  claim  has  subsequently  been  abandoned,  do  not  inure 
to  the  railroad  grant,  but  revert  to  the  United  States. 

A  Pre-emption  or  Homestead  claim  of  record  is  of  course  prima  fade 
evidence  of  a  valid  right,  yet  it  may  occur  that  such  claim  had  a  fraudu- 
lent inception,  or  that  the  claimant  had  given  up  and  actually  aban- 
doned his  claim  at  the  date  when  the  grant  became  effective.  In  such 
cases  the  Department  holds  that  there  exists  no  valid  Pre-emption  or 
Homestead  claim,  and  that  the  land  inures  to  the  grantee.  It  must  be 
understood,  however,  that  a  railroad  cannot  take  land  covered  by  a 
Homestead  or  Pre-emption  unless  it  is  clearly  shown  that  the  same  was 
abandoned  by  the  party  at  the  time  the  grant  attached. 

In  view  of  these  rulings,  the  following  is  communicated  for  your  in- 
formation and  government,  to  the  end  that  the  rights  of  all  parties  may 
be  protected  and  the  spirit  of  the  grants  fully  complied  with  : 

Fir^.  In  relation  to  Pre-emption  claims:  The  Pre-emption  laws 
require  that  a  person  must  be  over  the  age  of  twenty-one  years,  or  the 
bead  of  a  family,  a  citizen  of  the  United  States,  or  a  person  who  has 
filed  a  declaration  to  become  such,  &c. ;  and  also  that  he  must  have 
settled  upon  the  land  claimed,  thus  imposing  conditions  as  prerequisite 
to  the  filing  of  a  claim. 

Second.  In  relation  to  the  Homestead  claims:  The  law  requires 
that  a  person  must  be  over  twenty-one  years  of  age  or  the  head  of  a 
family,  a  citizen  of  the  United  States,  or  one  who  has  declared  his  in- 
tention to  become  such,  &c.,  and  under  the  first  and  third  sections  of  the 
amendatory  act  of  March  21,  1864,  the  persons  claiming  the  benefit  of 
said  sections  must  make  settlement  upon  the  tracts  before  they  can  ob- 
tain the  benefit  of  said  sections.  Therefore,  as  the  fraudulent  character 
of  a  Pre-emption  or  Homestead  claim  in  its  inception  may  be  brought 
in  question,  it  is  right  that  the  parties  in  interest  should  have  an  oppor- 
tunity, in  all  cases,  to  be  heard.     With  this  view  you  are  required — 

Third.  When  application  is  made  by  the  agents  of  a  railroad  com- 
pany to  select  lands  on  which  Homestead  entries  or  Pre-emption  claims 
are  of  record  and  uncancelled,  but  which  they  allege  were  either  fraudu- 
lent in  their  inception  or  abandoned  prior  to  the  time  when  the  grant 
to  the  railroad  attached;  or  where  parties  apply  to  contest  and  set 
aside  Homestead  entries  or  Pre-emption  claims  on  lands  withdrawn  for 
railroads,  you  will  order  hearings  to  determine  the  rights  of  the  parties, 
giving  them  at  least  thirty  days'  notice  in  writing,  of  the  time  and 
place  of  such  hearing,  if  their  whereabouts  are  known,  or  if  they  can  be 
reached  by  such  notice.     If  they  cannot  be  found  you  will  cause  such 
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notice  to  be  given  by  pablication  at  least  once  a  week  for  foar  consecu- 
tive weeks  in  the  newspaper  having  the  largest  circulation  in  the 
vicinity  of  the  land.  Where  application  is  made  by  a  railroad  com- 
pany to  select  land  on  which  Homesteads  or  Pre-emptions  have  been 
heretofore  made  and  cancelled  for  abandonment  or  relinquishment,  and 
no  other  claim  has  sinee  been  allowed  thereon  by  direction  of  this  office, 
you  will  permit  the  company  to  file  with  their  applications  evidence  of 
the  fact  that  the  land  was  abandoned  or  relinquished  prior  to  the  date 
when  the  right  of  the  railroad  attached  under  the  grant. 

Fourth,  When,  by  direction  of  this  Office  under  its  interpretation  of 
the  rulings  of  the  Department,  second  entries  or  filings  have  been 
allowed  within  railroad  limits  upon  lands  previously  covered  by  Home- 
steads or  Pre-emptions,  after  the  cancellation  of  the  same,  such  second 
entries  or  Pre-emptions  will  not  be  affected  by  this  modification  of  pre- 
vious decisions,  but  will,  upon  proof  of  compliance  with  the  require- 
ments of  the  Homestead  or  Pre-emption  laws,  be  approved  and  pat- 
ented. Where  hearings  have  heretofore  been  had  under  our  circular 
of  November  T,  1871,*  you  will  report  the  cases,  and  they  will  be  de- 
cided in  accordance  with  the  rules  and  principles  of  said  circular ;  but  if 
hearings  have  been  ordered  and  not  yet  had,  you-  will  revoke  the  orders 
and  proceed  under  this  circular.  At  the  hearings  your  inquiries  should 
be  directed  to  the  personal  qualifications  of  the  original  claimant,  and 
his  compliance  with  the  law  in  the  matter  of  settlement  and  cultivation. 
You  will  be  careful  that  all  material  facts  are  brought  out,  and,  if 
necessary  to  this  end,  you  will  yourselves  examine  and  question  the 
witnesses.  The  record  of  the  hearing  should  be  prefaced  by  evidence 
of  notice  to  all  parties  in  interest,  as  required  in  other  contested  cases. 

Parties  initiating  a  contest  must  make  provision  for  defraying  the 
expenses  thereof,  but  when  the  case  comes  before  you  for  trial,  you  can 
apportion  the  costs  according  to  the  equities  of  each  case.  At  the  close 
of  the  hearing  please  forward  all  the  papers  to  this  Office,  with  your 
joint  opinion  thereon. 

Your  particular  attention  is  called  to  the  fact  that  in  some  of  the 
earlier  railroad  grants,  lands  covered  by  Homestead  claims  which  may 
be  subsequeutly  cancelled  are  not  excepted  from  the  operation  of  the 
grant.  Therefore,  in  such  cases  the  tracts  inure  to  the  grant,  and  you 
will  recognize  no  applications  for  such  lands  by  other  parties,  but  will 
pay  due  regard  to  the  rights  of  the  grantees. 

You  will  in  no  case  allow  a  Pre-emption  filing  or  Homestead  entry 
on  the  class  of  lands  covered  by  these  regulations,  without  instructions 
from  this  Office. 

Very  respectfully, 

WILLIS  DRUMMOND,  Gommisinoner. 

Approved :    C.  Delano,  Secretary  of  the  Interior. 

See  No.  394. 

•No.  42a 
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No.  408. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Sept.  8,  1813. 

Gentlemen  : — ^In  my  official  circular  of  August  15,  1872,  it  is  provi- 
ded as  follows : 

''  Where  application  is  made  by  a  Railroad  Company  to  select  land 
on  which  Homesteads  or  Pre-emptions  have  been  heretofore  made  and 
cancelled  for  abandonment  or  lelinquishment,  and  no  other  claim  has 
since  been  allowed  thereon  by  direction  of  this  office,  you  will  permit 
the  company  to  file  with  their  applications  evidence  of  the  fact  that  the 
land  was  abandoned  or  relinquished  prior  to  the  date  when  the  right  of 
the  railroad  attached  under  the  grant." 

By  the  operation  of  law  limiting  the  period  within  which  proof  and  pay- 
ment must  be  made  in  pre-emption  cases,  such  claims  are  constantly  expir- 
ing, the  settler  not  appearing  within  such  time  to  consummate  his  entry. 

These  expired  filings  are  classed  with  those  actually  abandoned  or 
relinquished,  and  fall  within  the  above  instructions,  unless  explicit  alle- 
gations are  filed  tending  to  show  good  faith  in  the  settler  until  the  defin- 
ite location  of  the  road,  and  that  the  failure  to  comply  with  the  law 
dates  from  a  subsequent  period.  In  these  latter  cases,  hearings  are  re- 
quired to  ascertain  the  facts. 

This  office  has  recently  been  flooded  with  ex  parte  affidavits,  for* 
warded  from  district  offices,  concerning  this  class  of  lands,  and  purport- 
ing to  have  been  filed  by  various  parties,  agents  and  attorneys  of  rail- 
road companies,  for  the  purpose  of  proving  abandonment  by  pre-emption 
claimants  prior  to  the  definite  location  of  their  respective  roads. 

By  proper  attention  to  the  instructions  in  said  circular  you  will  ob- 
serve that  it  is  no  part  of  your  duty  to  receive  these  ex  parte  statements 
when  presented  in  this  irregular  manner.  They  constitute  no  part  of 
the  files  required  for  your  office  or  for  the  General  Land-Office,  except 
when  presented  with  the  proper  lists  embodying  the  "  application  to 
select"  the  lands  as  a  part  of  the  grant  to  the  railroad  company. 

The  clerical  force  of  this  office  is  too  limited  to  permit  an  examination 
in  this  desultory,  irregular  way,  of  the  thousands  of  affidavits,  and  hun- 
dreds of  letters  of  transmission,  inquiries  of  attorneys  and  agents  re- 
specting the  same,  and  other  papers  connected  therewith,  thus  received. 

Tou  will,  therefore,  refuse  hereafter  to  receive  such  papers,  and  if 
they  reach  you  by  mail  you  will  return  them  to  the  parties  o£fering 
them — except  when  filed  to  accompany  regular  applications  to  select, 
with  proper  lists  of  the  lands  to  which  they  relate,  as  provided  for  in 
the  circular  referred  to. 

Those  already  transmitted  to  this  office  will  be  closed  out  by  exami- 
nation. 

Those  sent  hereafter  will  be  returned  without  action,  unless  expressly 
relating  to  lands  included  in  lists  already  on  file,  and  filed  for  the  pur- 
pose of  clearing  such  lists  from  suspension,  in  which  case  they  may  be 
received  by  you  and  transmitted,  with  a  particular  specification  of  the 
lists  to  which  they  refer. 

Very  respectfully, 

WILLIS  DRUMMOND,   Conunisaioner. 
Begiater  and  Beceiver, 

Bee  No.  394. 
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No.  409. 

BOYD  V.  BURLINGTON  &  MISSOURI  RIVER  R.  R.  CO. 

At  the  time  the  line  of  the  railroad  was  definitely  fixed,  Hinks  had  a  home- 
stead claim  on  the  land  in  controversy. 

After  that  he  abandoned  his  claim,  and  Boyd  made  application  to  enter  the 
tract. 

Held — ^That  the  land  reverted  to  the  United  States  upon  the  abandonment 
by  Hinks,  and  was  subject  to  entry  by  Boyd. 

Cites:  13  Stats.,  364.  Wolcott  v.  De«  Moines,  5  Wallace,  681.  Opinion  of 
Attorney  General  Akerman  of  March  7th,  1871,  in  the  case  of  Sargeant  et,  al, 
V.  Western  R.  R.  Co.    (No.  432.)  • 

Department  of  Justiob, 
Office  of  Assistant  Attorney  General, 

Washington,  AprU  28,  1811. 

Sir  : — As  requested  by  you  I  have  considered  the  appeal  of  Samuel 
M.  Boyd  from  the  decision  of  the  Commissioner  of  the  General  Land- 
Office,  and  will  now  proceed  to  state  the  conclusion  to  which  I  have 
arrived.  The  facts  are  these :  Mr.  Boyd  has  made  an  application  to 
enter  the  south-west  quarter  of  section  85,  Township  10  North,  Range 
6  East,  being  one  of  the  subdivisions  of  an  odd-numbered  section  with- 
in the  limits  of  the  grant  to  the  Burlington  &  Missouri  River  Railroad, 
in  the  State  of  Nebraska. 

The  grant  is  found  in  section  19,  act  of  July  2d,  1864, 13  Stats.,  864, 
hereinafter  quoted. 

It  is  admitted  by  all  parties  contesting  Boyd's  right  of  entry,  that  at 
the  time  the  line  of  said  road  was  definitely  fixed,  one  John  C.  Hinks 
had  a  homestead  claim  on  said  land,  and  that  he  abandoned  this  claim 
in  a  short  time  after  the  road  was  located  and  before  the  application  of 
Boyd. 

it  will  thus  be  seen  that  the  only  question  in  the  cas^  is  this :  Did 
the  land  after  Hinks'  abandonment  belong  to  the  Railroad  or  revert  to 
t'he  Government  ? 

I  think  the  latter.  I  think  it  is  excluded  from  the  grant  by  its  terms. 
The  language  is  "that  there  be  and  hereby  is  granted  to  said  Burling- 
ton and  Missouri  River  Railroad  Company  every  alternate  section  of 
public  lands,  (excepting  mineral  lands  as  provided  in  this  act)  desig- 
nated by  odd  numbers,  to  the  amount  of  ten  alternate  sections  per  mile 
on  each  side  of  said  road  on  the  line  thereof,  and  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  tJnited  States,  and  to  which  a  Pre-emp- 
tion or  Homestead  claim  may  not  have  attached  at  the  time  the  line  of 
said  road  is  definitely  fixed." 

The  plain  meaning  of  this  enactment  is  that  ten  alternate  sections 
are  granted  to  this  road  for  every  mile  it  may  construct ;  but  these  sec- 
tions must  be  such  as  have  not  been  sold  or  reserved  for  any  purpose,  or 
otherwise  disposed  of  by  the  United  States,  or  subjected  to  any  pre- 
emption or  homestead  claim ;  and  that  there  may  be  no  doubt  as  to  the 
time  when  this  pre-emption  or  homestead  claim  shall- exclude  the  lands 
from  passing  to  the  company,  it  is  provided  that  it  shall  be  "  at  the 
time  the  line  of  road  is  definitely  fixed." 

If  the  homestead  claim  has  attached  at  the  time  the  line  of  the  road 
is  definitely  located,  then  the  railroad  is  excluded.  It  would  seem  to 
be  immaterial  what  became  of  the  claim  after  that,  whether  it  was  per- 
fected or  abandoned. 

In  the  case  of  Wolcott  v.  Des  Moines  Company,  5  Wallace  681,  the 
Supreme  Court  held  that  landi;  which  had  been  reserved  by  the  proper 
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officers  of  the  Land-Office  for  the  improvement  of  the  Des  Moines  River 
was  excluded  from  the  subsequent  grant  to  the  State  of  Iowa  for  the 
purpose  of  aiding  in  the  construction  of  said  road,  although  such  land 
was  not  included  in  the  grant  for  the  improvement  of  the  Des  Moines 
River,  and.therefore  was  reserved  upon  an  erroneous  construction  of 
the  law.  This  is  a  very  strong  case,  and  seems  to  me  to  be  decisive  of 
the  principle  involved  in  the  one  now.  under  consideration.  See  also 
opinion  of  Attorney  General  Akerman  of  March  7,  1871,  in  the  case  of 
Sargeant  et  al.  v.  The  Western  Pacific  Railroad  Company, 

These  authorities  confirm  me  in  the  construction  that  I  should  other- 
wise be  disposed  to  adopt,  and  lead  me  to  hold  that  the  land  in  contro- 
versy was  excepted  from  the  grant  to  the  railroad,  and  was  therefore 
subject  to  entry  by  Boyd.  I  advise  reversal  of  the  decision  of  the  Com- 
missioner of  the  General  Land-Office. 

Yery  respectfully,  your  obd't  servant, 

WALTER  H.  SMITH,  Aseiatant  Attorney  General 
'  Hon.  C.  Dslano,  Secretary  of  the  Interior. 
Concurred  in  by  the  Secretary,  April  28,  1871. 


Ho.  410. 

BOYD  V.  BURLINGTON  akd  MISSOURI  RIVER  R.  R.  CO.  (Explanatory.) 

Held—That  the  rale  in  the  Boyd  case  applies  to  lands  within  the  **  in- 
demnity limits."  • 

Department  of  Justiob, 
Office  of  Assistant  Attorney  General, 

Washington,  Jaly  21,  1871. 

Sir  : — ^I  have  examined  the  question  submitted  by  the  letter  of  the 
Commissioner  of  the  General  Land-Office,  of  the  date  of  July  10,  1871. 
The  Commissioner  desires  to  know  whether  the  principle  decided  in  the 
case  of  8.  M.  Boyd  v.  The  Burlington  and  Missouri  Railroad,  will 
apply  to  lands  lying  within  the  **  indemnity  limits"  of  grants  to  rail- 
roads. In  that  case  the  Department  held,  in  accordance  with  my  advice, 
that  lands  to  which  a  homestead  had  attached  at  the  time  the  line  of 
the  road  was  definitely  located,  were  excluded  from  the  grant,  and  that 
upon  a  subsequent  termination  of  the  homestead  claim  they  reverted  to 
the  Government,  and  did  not  go  to  the  railroad.  The  question  put  by 
the  Commissioner  dods  not  relate  to  the  grant  to  any  particular  road, 
but  is  a  general  one.  I  should  have  preferred  to  have  had  it  relate  to 
some  particular  road,  and  to  the  grant  made  to  that  road,  as  the  lan- 
guage employed  in  making  the  grants  to  the  several  roads  is  not  always 
uniform,  although  it  is  generally  so. 

In  answering  this  question,  I  shall  assume  that  it  relates  to  grants 
made  in  the  language  usually  employed. 

I  am  of  opinion  that  the  rule  applied  to  lands  ''  in  place"  should  be 
applied  to  the  lands  within  the  *'  indemnity  limits." 

Very  respectfully, 

W.  H.  SMITH,  Asst.  Atty.  General 
Hon.  C.  Delano,  Secretary  of  the  Interior. 

Opinion  adopted  by  the  Acting  Secretary,  July  21,  1871. 
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Ko.  411. 

ATCHISON,  TOPEKA  AND  SANTA  tE  RAILROAD  v.  CATLIN  AND 

i:rank. 

Held — That  the  rule  in  the  Boyd  case  applied  to  the  indemnity  limits  of 
this  road,  12  Stat.,  772. 

Held  also— That  if  the  facts  of  each  particular  case  show  that  the  home- 
stead entry  was  originally  fraudulent,  it  was  void,  and  did  not  operate  to  take 
the  land  from  the  railroad. 

In  this  particular  case  the  homestead  claimant  made  his  entry  and  did 
absolutely  nothing  more,  bat  let  the  seven  years  expire  and  forfeited  his 
claim. 

The  line  of  the  road  was  not  definitely  located  until  nearly  (6)  six  and  a 
half  years  after  the  homestead  entry. 

Department  of  Justiob, 
Offioe  of  Assistant  Attornet  General, 

Washington,  D.  C,  May  Ist,  1872. 

Sir  : — I  have  considered  the  application  of  the  Atchison,  Topeka 
and  Santa  Fe  Railroad  Company  for  the  cancellation  of  homestead  en- 
tries No.  125,  made  by  Russell  A.  Catlin  upon  the  E.  ^,  S.  E.  ^,  N. 
W.  i,  S.  E.  i,  and  N.  E.  i,  S.  W.  i,  of  Section  27,  T.  19,  R.  3  E.,  and 
No.  124  made  by  Philip  Frank  upon  the  N.  W.  ^  Sec.  35,  in  the  same 
township,  in  the  State  of  Kansas.  These  lands  lie  within  the  indemnity 
limits  of  said  road,  and  the  company  asks  to  be  allowed  to  select  them 
as  indemnity  lands.  The  homestead  applicants  made  their  respective 
entries  on  the  20th  .day  of  March,  1863,  and  from  that  date  to  this  have 
done  nothing  whatever  to  perfect  their  claims  More  than  seven  years 
had  expired  from  the  date  of  said  entries  before  the  Railroad  made  said 
application.  The  line  of  the  road  was  definitely  located  in  said  town- 
ship nineteen  on  the  7tb  of  August,  1869,  being  six  years,  four 
months  and  eighteen  days  after  the  homestead  filings  were  made. 

The  act  of  March  3,  1863  (12  Stat,  772),  granted  to  the  State  of 
Kansas,  for  said  road,  every  alternate  section  of  land  designated  by  odd 
numbers,  for  the  sections  in  width  on  each  side  of  said  road,  and  it 
provided  that,  in  case  it  should  appear  that  the  United  States  had, 
when  the  line  of  said  road  should  be  definitely  fixed,  sold  any  section 
or  any  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emp- 
tion or  homestead  settlement  has  attached  to  the  same,  or  that  the  same 
has  been  reserved  by  the  United  States  for  any  purpose  whatever,  then 
it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  cause  to  be  se- 
lected, for  the  purposes,  from  the  public  lands  of  the  United  States, 
nearest  to  tiers  of  sections  above  specified,  so  much  land  in  alternate 
sections  or  parts  of  sections,  designated  by  odd  numbers,  as  shall  be 
equal  to  such  lands  as  the  United  States  have  sold,  reserved,  or  other- 
wise appropriated,  or  to  which  the  rights  of  pre-emption  or  homestead 
settlements  have  attached  as  aforesaid :  Provided^  That  the  land  to  be 
so  selected  shall  in  no  case  be  located  further  than  twenty  miles  from 
the  lines  of  said  roads  and  branches. 

The  question  intended  to  be  presented  in  this  case,  is  whether  the 
rule  adopted  in  the  Boyd  case  shall  be  applied  to  indemnity  lands  aa 
well  as  to  lands  in  place. 

I  am  of  opinion  that  it  should  be  so  applied.  For  my  reasons  I  refer 
to  my  opinions  of  April  1, 1872,  in  the  case  of  the  Atlantic  &  Pacific  Rail- 
road Company.  (Yol.  I.,  Opinions  Assistant  Attorney  General,  p. 
480.) 

But  while  I  thus  think,  I  am  also  of  opinion  that  the  homestead 
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entry,  in  order  to  exclude  the  land  filed  on  from  the  granted  indemnity 
limits,  should  be  a  valid  and  bona  fide  homestead  claim,  at  the  time  the 
line  of  the  road  is  definitely  fixed. 

If  the  facts  of  each  particular  case  show  that  at  the  time  of  such  defi- 
nite location  the  entry  was  not  then  a  valid  subsisting  claim,  or  was 
not  made  in  good  faith,  but  was  fraudulent,  then  such  entry  should  not 
be  allowed  to  exclude  the  railroad  from  what  otherwise  would  be  con- 
ceded to  it. 

In  the  case  now  under  consideration  the  homestead  claimants  had  made 
their  respective  tilings  nearly  six  years  aud  a  half  before  the  definite 
location  of  the  road,  and  during  all  that  period  had  done  absolutely  no- 
thing towards  making  good  their  claim. 

They  made  no  settlement,  no  improvement,  no  residence,  no  anything. 
Nor  have  they  yet  done  anything.  Their  claims  have  lapsed  by  the  ex- 
piration of  the  seven  years  given  by  the  homestead  law.  This  state  of 
fact  leads  irresistibly  to  the  conclusion  that  at  the  time  the  road  was 
definitely  located  the  homestead  entries  in  question  were  not  valid  sub- 
sisting claims. 

I  think  they  should  be  cancelled,  and  the  road  allowed  to  select  the 
lands  as  indemnity,  and  I  so  advise. 

Very  respectfully, 

W.  H.  SMITH,  Asst.  AUy.  General 
Hon.  C.  Dslano,  Secretary  of  Interior, 

Opinion  adopted  by  the  Secretary,  Aug.  1, 18T2. 


Ho.  412. 

MISSOURI,  KANSAS  AND  TEXAS  R,  R.  v.  BLOCK. 

Held— That  a  homestead  claim  to  exclude  fand  from  a  railroad  grant  must 
be  subsisting  at  the  time  the  road  was  definitely  located  and  capable  of  being 
perfected  :  That  a  delay  of  three  and  a  half  years  fcom  the  filing  and  going 
upon  the  land  to  reside,  defeated  the  homestead  claim,  the  road  having  been 
located  at  the  expiration  of  3}  years,  and  before  actual  residence. 

DEPARTMENT  OF  THE  INTERIOR, 

Washington,  D.  C,  16th  August,  1872. 

Sir  : — I  have  considered  the  case  of  the  Missouri^  Kansas  and  Texas 
Bailroad  Co.  V.  John  Blocks  involving  the  validity  of  Block's  home- 
stead entry,  made  May  19,  1863,  on  the  W.  i  of  N.  W.  i,  section  25, 
T.  14  8.,  R.  5  E.,  Junction  City,  Kansas,  coming  up  on  appeal  by  the 
railroad. 

Block  made  his  application  whilst  in  the  military  service  of  the 
United  States.     He  was  discharged  June  13,  1865. 

He  cut  some  logs  for  a  house,  and  did  some  breaking  on  the  land 
during  the  summer  of  1866.  He  broke  and  cultivated  an  additional 
quantity  of  land  in  1867,  but  had  no  personal  residence  thereon  until 
August,  1868,  when  he  married,  moved  upon  the  tract,  and  has  remained 
there,  cultivating  and  improving  it  since  that  time.  His  improvements 
lare  valued  at  $800.  Having  failed  to  reside  upon  the  land  for  five  years 
from  date  of  his  application,  and  three  years  from  date  of  his  discharge 
from  the  military  service,  you  very  properly,  in  your  decision  of  May 
27,  1871,  ordered  the  cancellation  of  his  entry,  and  from  this  decision 
he  has  not  appealed. 

The  land  is  on  an  pdd  section  within  the  limits  of  the  grant  to  the 
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railroad,  made  by  act  of  July  26th,  1866  (14  Stat,  287).  The  line  of 
the  road  was  definitely  fixed  Nov.  17,  1866,  and  the  lands  were  with- 
drawn by  letter  from  your  office,  d*ted  March  I9th,  1867,  and  received 
at  the  local  office,  April  1st,  1867. 

By  the  terms  of  the  grant,  lands  to  which  a  homestead  right  has 
attached  at  the  time  of  definite  location  of  the  road,  are  excluded  from 
going  to  the  company. 

I  have  heretofore  held  that  the  homestead  right,  which  operates  to 
exclude  the  lands  from  the  grant,  must  be  at  the  time  of  the  definite 
location  of  the  road,  a  valid  and  subsisting  right,  and  capable  of  being 
perfected  into  a  complete  title.  If  the  homestead  claim  be  such  a  one 
as  the  Board  would  confirm,  it  is  such  a  claim  as  would  exclude  the 
grant  from  going  to  the  road,  because  it  is  a  claim  recognized  by  the 
law  as  capable  of  being  perfected. 

In  the  present  case  there  was  a  period  of  nearly  three  years  and  a 
half  between  the  homestead  filing  and  the  definite  location  of  the  road, 
and  during  all  that  time  the  homestead  claimant  failed  to  reside  on  the 
land. 

I  think  the  claim  was  not  such  a  homestead  claim  as  should  defeat 
the  grant  to  the  road. 

I  therefore  reverse  so  much  of  your  decision  as  was  adverse  to  the 
railroad.    The  papers  are  herewith  returned. 

Very  respectfully, 

W.  H.  SMITH,  As8t.  Atty.  General. 
Hon.  Willis  Drummond,  Commissioner  General  LandrOffice. 


No.  413. 

SOUTHERN  MINNESOTA  R.  R.  CO.  v.  PARKS  AND  SHROEDER. 

A  homesteader  who  makes  his  entry  in  good  faith  has  six  months  in  which 
to  establish  his  residence,  and  the  tract  embraced  in  such  entry  is  excepted 
from  the  grant  to  a  railroad  definitely  located  during  the  said  six  months, 
even  if  the  homestead. is  afterwards  abandoned. 

Department  of  the  Interior, 

Washington,  D.  C,  Oct.  20,  18U. 

Sir  : — I  have  examined  the  case  of  the  Southern  Minnesota  Railroad 
Company  v.  Elparen  Parks,  involving  title  to  the  N.  W.  i,  sec.  21,  T. 
102,  B.  23  W.,  Jackson,  Minn,,  on  appeal  from  your  decision  of  March 
10.  1874. 

This  tract  is  within  the  limits  of  the  grant  to  the  above-named  rail- 
road company,  which  was  definitely  located  along  the  same  on  the  29th 
of  November,  1866.  John  Hall  made  homestead  entry  of  the  premises 
on  the  20th  of  Aug.,  1866,  and  his  entry  was  cancelled  on  the  22d  of 
Jan.,  1872. 

Elparen  Parks  made  his  homestead  entry  on  the  14th  of  March,  ]«872. 
The  land  enures  to  the  railrotid,  unless  it  was  excluded  from  the  grant 
by  reason  of  the  homestead  entry  of  Hall,  and  whether  it  was  excluded 
or  not  depends  upon  the  question  whether  the  entry  was  at  the  date  of 
definite  location  of  the  road  a  subsisting  and  valid  homestead  entry.  I 
think  it  was.  The  claimant  was  not,  then,  in  default  He  had  fully 
complied  with  the  law.  He  had  not  taken  up  his  residence  on  the  land, 
but  he  was  allowed  six  months  in  which  to  make  such  residence,  and 
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the  time  had  but  little  more  than  half  expired  when  the  line  was  defin- 
itely located. 

There  is  nothing  in  the  case  to  indicate  bad  faith  on  the  part  of 
Hall ;  but  on  the  contrary,  the  evidence,  so  far  as  it  goes,  shows  good 
faith.. 

He  seems  to  have  made  some  improvements  on  the  land  in  the  fall 
of  1866,  and  early  in  the  spring  of  1868  he  commenced  digging  a  cellar 
for  his  house. 

It  is  clear  that  he  had  no  intention  of  giving  up  or  abandoning  the 
land  until  after  he  commenced  the  digging  of  his  cellar,  and  that  was 
many  months  after  the  definite  location  by  the  railroad  company. 

I  am  of  opinion  that  this  tract  of  land  was  excluded  from  the  grant 
to  the  railroad,  and  therefore  I  reverse  your  decision,  and  award  it  to 
the  contestant.  Parks. 

The  papers  transmitted  with  your  letter  of  July  21, 1874,  are  here- 
with returned. 

.  Very  respectfully, 

B.  R.  COWEN,  AcHng  Secretary. 
To  the  Conimis9ianer  of  tJie  Oeneral  Land- Office. 

DsPARTMSNt  OF  THB  InTIBIOB, 

Washington,  D.  C,  Oct.  30,  1874. 

Sir: — ^I  have  examined  the  case  of  the  Southern  Minnesota  Railroad 
Company  v.  Henry  Shroeder,  involving  title  to  the  W.  ^  S.  W.  J,  sec. 
23,  T.  102,  R,  25  W.,  Jackson,  Minn.,  on  appeal  from  your  decision  of 
March  13,  1874. 

This  tract  is  within  the  limits  of  the  grant  to  the  road,  which  took 
effect  Nov.  28,  1866.  Shroeder  made  homestead  entry  of  the  same 
Oct.  12,  1871.  The  right  of  the  road  did  not  attach  because  one  Jude 
E.  Lose^jer  had  made  homestead  entry  of  the  said  S.  W.  i  July  18, 
1866,  and  the  six  months  allowed  for  time  to  establish  his  residence  on 
the  land  had  not  expired  at  the  date  of  the  definite  location  of  the  road, 
Nov.  29, 1866.  Hid  entry  was  valid  at  said  last-named  date,  and  could 
have  been  perfected.  (See  SotUh.  Minn.  R.  R.  Co.,  v.  JSlparen  Parka, 
decided  October  20,  1874. 

I  reyerse  your  decision,  and  herewith  return  the  papers  transmitted 
with  your  letter  of  July  27  last. 

Very  respectfiilly,      • 

C.  DELANO,  Secretary. 
To  (he  Gotnmissioner  of  the  Oeneral  Land- Office. 


Kg.  414. 

SAYRE  V.  ATCHISON,  TOPEKA  &  SANTA  FE  R.  R. 

Held — ^That  a  homestead  entry^  made  before  the  definite  location  of  the 
road,  bat  which  had  been  relinqaished  in  writing  before  such  definite  loca- 
tion, although  the  entry  was  not  cancelled  until  after  location,  did  not  take 
the  land  from  the  railroad. 

Department  or  thb  Intbriob, 
Washington,  D.  C,  13th  November,  1873. 
Sib  : — I  have  considered  the  case  of  Thomas  P.  Sayre,  homestead 
claimantj  v.  Atchison,  Topeka,  and  Santa  FS  Railroad  Company,  in- 
volving the  right  to  the  S.  ^,  N.  E.  |,  and  N.  E.  ^,  S.E.  ^,  Section  25, 
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Tp.  21,  R.  5  E.,  and  8.  W.  i,  N.  W.  i,  Section  30,  Tp.  21,  R.  6  B., 
Salina  District,  Kansas. 

The  land  is  within  the  limits  of  the  grant  to  the  Railroad  Company, 
the  liije  of  which  was  located  past  said  land,  and  the  right  attached 
thereto,  not  later  than  July  13,  1869. 

Sajre's  entry  was  made  August  16,  1869.  In  your  decision  of  De- 
cember 11,  1872,  you  rejected  his  entry  because  the  land  had  previously 
passed  to  the  Company. 

From  this  decision  he  has  appealed,  claiming  that  at  the  time  the 
line  of  the  road  was  definitely  located  the  tracts  in  question  were  cov- 
ered by  the  subsisting  homestead  entry  of  one  William  Renfro,  which 
was  not  cancelled  until  July  27,  1869,  and  subsequent  to  the  definite 
location  of  the  road,  and  that  said  tracts  were  thereby  protected  against 
the  claim  of  the  road  and  reserved  to  the  government,  and  that  they  are 
now  subject  to  his  entry. 

An  examination  of  the  records  of  your  office  shows  that  William  Ren- 
fro formally  relinquished  his  entry  of  said  tracts  in  writing,  J.une  29, 
1869,  and  acknowledged  the  same  before  the  Register,  after  which  his 
entry  was  not  a  valid  subsisting  claim,  capable  of  being  perfected,  and 
therefore  not  sufficient  to  take  the  land  it  covered  out  of  the  grant  to 
the  road.  The  fact  that  the  entry  was  not  formally  cancelled  by  your 
office  until  after  the  definite  location  is  not  material. 

I  affirm  your  decision,  and  return  the  papers  in  the  case  transmitted 
with  your  letter  of  July  8th  last. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  W.  Drummond,  Commissioner  of  GhnercU  Land-Office. 


Ko.  415. 

ARNOLD  V.  MISSOURI,  KANSAS  &  TEXAS  AND  LEAVENWORTH, 
LAWRENCE  AND  GALVESTON  RAILROADS. 

Arnold  filed  pre-emption  claim  and  afterwards,  January  3, 1861,  entered  into 

the  United  States  army  and  was  honorably  discharged  Januarv  16, 1865. 
In  April,  1865,  he  commuted  to  homestead  and  made  final  proof  September 
13,1871.    Land  "  offered"  land.    Had  one  year  from  settlement  to  make 
proof  and  pay  up,  and  upon  failure  land  forfeited  unless  subsequent  proof 
and  payment  should  be  made  before  the  initiation  of  adverse  right    Ad- 
verse right  of  railroad  attached. 
When  homestead  filing  was  made,  the  land  was  not  then  subject  to  home- 
stead entry. 
The  act  of  March  21, 1864,  sec.  5,  is  prospective  in  its  operations,  and  not  re- 
troactive. 

Department  of  the  Interior, 

Washington,  D.  C,  7th  May,  1872. 
Sir: — I  have  considered  the  case  of  Joseph  W,  Arnold  v.  Misaouri, 
Kansas  db  Texas  and  Leavenworth,  Lawrence  and  Oalveston  Bailroads, 
involving  the  right  to  enter  S.  E.  I,  Sec.  25  T.  24  S.,  R.  17  E,  Hum- 
boldt, Kansas,  on  appeal  from  your  decision  of  October  10th,  1871. 

Arnold  having  filed  for  the  tract  in  controversy  under  the  general 
pre-emption  law,  January  3d,  1861,  enlisted  in  the  army  of  the  United 
States,  from  which  he  was  honorably  discharged  January  16, 1865.  In 
April,  1865  he  was  allowed  to  enter  the  land  as  a  homestead,  and  on 
the  13th  day  of  September,  1871,  he  made  final  proof. 

The  land  in  controversy  was  •*  offered"  at  the  time  of  Arnold's  pre- 
emption filing.     He  had  therefore  one  year  from  the  date  of  this  settle- 
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ment  to  make  proof  and  payment.  Having  failed  to  do  this,  his  pre- 
emption right  was  then  determined,  unless  sabseqaentlj  saved  by  sach 
proof  and  payment  before  the  initiation  of  any  adverse  right.  Proof  and 
payment  were  never  made,  and  an  adverse  right  has  arisen  in  the  rail- 
roads. While  Arnold  made  his  homestead  entry,  he  attempted  to  ini- 
tiate a  new  right,  (for  he  had  no  preemption  right  to  commute)  and  this 
attempt  must  fail  because  the  li^nd  claimed  was  not  at  that  date  of  a 
class  subject  to  homestead  appropriation. 

The  act  of  March  2l8t,  1864,  section  5,  applies  to  cases  of  this  kind, 
arising  subsequent  to  its  passage ;  but  it  has  no  retroactive  effect,  and 
does  not  relieve  the  great  hardship  w&ich  this  necessary  construction 
of  law  works  upon'  Arnold,  who  has  in  good  faith  cultivated  and  im- 
proved a  homestead  to  which  he  had  every  reason  to  believe  his  title 
was  good. 

I  affirm  your  decision,  and  return  herewith  the  papers  transmitted 
with  your  letter  of  the  5th  ultimo. 

Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


Ho.  416. 

NICKELL  KP  AL.  V.  ST.  JOSEPH  AND  DENVER  CITY  R.  R.  CO. 

The  entries  of  these  parties  were  allowed  under  a  ruling  of  the  land- 
office  then  in  force,  to  the  effect  that  the  railroad  acquired  no  right  to 
lands  until  the  notice  of  withdrawal  was  received  at  the  local  office. 

The  Commissioner  directed  them  to  be  cancelled,  pursuant  to  a  later 
ruling  of  the  Department  on  this  subject. 

Held — That  the  ruling  was  intended  to  be  prospective  in  its  opera- 
tion and  not  to  disturb  past  transactions. 

Secretary's  decision  dated  Sept.  3,  1872. 


No.  417. 

MISSOURI,  KANSAS  AND  TEXAS  R.  R.  v.  BROCK  et  al. 

Held — That  the  rule  of  construction  adopted  and  in  force  at  the  time,  a 
patent  was  executed  should  be  followed,  and  the  case  considered  as  res  adju- 
aico/a?,  although  subsequent  to  such  execution  a  new  rule  had  been  adopted. 

But  in  all  cases  where  a  patent  had  not  "been  executed,  the  rule  of  con- 
struction in  force  at  the  time  of  the  hearing  in  all  its  stages  and  before  any 
proper  officer  or  officers,  should  be  applied,  although  the  proceedings  might 
nave  been  commenced  under  a  different  rule. 

Department  of  the  Interior, 
Washington,  D.  C,  Hth  July,  1813. 

Sir  : — ^I  have  examined  the.  questions  presented  by  your  letter  of 
April  14th,  1873,  transmitting  the  appeal  of  the  Missouri,  Kansas  and 
Texas  Railroad  Company  from  recent  decisions  of  your  office  refusing 
to  cancel  certain  homestead  entries  made  of  lands  within  the  limits  of 
its  grant,  subsequent  to  the  definite  location  of  the  line  of  the  road,  but^ 
prior  to  the  order  of  the  Secretary. withdrawing  the  land  from  market. 

Tour  action  in  this  case  is  based  upon  a  construction  of  law  supposed 
to  have  been  adopted  by  the  Acting  Secretary  in  the  recent  cases  of  A. 
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W.  Nickel!  et  al.  and  Frank  Hatke  y,  the  St.  Joe  and  Denver  Railroad 
Company. 

I  learn  from  the  Acting  Secretary,  who  decided  said  cases,  that  he 
did  it  with  the  understanding  that  patents  had  actually  been  issued  in 
each  of  them,  in  accordance  with  the  construction  of  law  adopted  by 
the  Department  and  in  force  at  the  time  the  patents  were  issued.  In 
point  of  fact,  however,  patents  had  not  issued  in  said  cases,  or  either  of 
them,  and  the  decisions  of  the  Acting  Secretary  are  capable  of  a  con- 
struction never  intended  for  them,  and  have  led  to  some  confusion  be- 
tween your  office  and  the  Department,  resulting  from  the  mistake  of 
fact  upon  which  they  were  founded.  It  was  intended  to  be  held  in 
said  cases,  that  inasmuch  as  patents  had  actually  been  executed  in 
them  in  accordance  with  a  construction  of  the  act  creating  the  railroad 
company,,  which  had  been  adopted  by  the  Department  and  was  in  force 
at  the  time  the  patents  were  executed,  they  would  be  considered  as  res 
adjudicat»f  and  would  not  be  disturbed,  although  the  former  rule  of 
construction  had  been  changed  by  the  Department  and  a  new  and  dif- 
ferent one  adopted,  which  new  rale  was  in  force  at  the  time  the  cases 
were  heard  and  decided. 

I  now  hold,  and  you  will  adopt  the  rule  for  your  future  guidance,  in 
this  case  and  all  like  it,  that  in  all  cases  where  patents  have  actually 
been  executed,  in  accordance  with  a  construction  of  law  adopted  by  the 
Department  and  in  force  at  the  time  of  the  execution  of  the  patents,  the 
patents  will  not  be  cancelled  or  set  aside  upon  any  subsequent  contro- 
versy arising  between  the  different  claimants,  but  the  parties  will  be 
left  to  their  remedies  in  court  and  the  cases  will  be  treated  as  res  adju- 
dicatm.  But  in  all  cases  where  the  controversy  arises  before  patent 
has  been  executed,  the  rule  of  construction  adopted  by  the  Department 
and  in  force  at  the  time  of  the  hearing,  in  all  its  stages  and  before  any 
proper  officer  or  officers,  will  be  applied  and  the  cases  decided  in  accord- 
ance with  it,  although  it  may  differ  from  the  rule  recognized  by  the 
Department  at  the  time  the  respective  proceedings  were  commenced. 

In  the  case  now  under  consideration,  the  right  of  the  railroad  at- 
tached upon  the  definite  location  of  its  road,  and  before  .any  of  the  filings 
of  the  contesting  parties  were  made. 

These  filings  were  made  before  the  withdrawal  of  the  lands,  but  under 
the  construction  now  adopted  by  this  Department,  the  right  of  the  rail- 
road attached  at  the  time  of  definite  location,  and  not,  as  formerly  held, 
at  the  time  of  withdrawal.  No  patents  have  been  executed,  and  under 
the  law,  as  I  understand  it,  and  the  rule  above  stated,  the  right  of  the 
railroad  is  superior  to  that  of  the  other  parties,  and  your  decision 
should  be  reversed. 

I  therefore  reverse  the  same,  and  herewith  return  the  papers  trans- 
mitted with  your  letter  of  April  14th,  1873. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  Oeneral  Land-Office. 
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No.  413. 
LATIMER  ET  AL  V.  BURLINGTON  AND  MISSOURI  RIVER  R.  R.  CO. 

At  the  time  the  line  of  the  road  was  definitely  located,  the  tracts  now 
claimed  by  the  applicants  were  covered  with  homestead  entries,  which 
were  subsequently  cancelled,  and  the  lands,  May  10, 1869,  certified  to  the 
Company. 

Held— That  the  Commissioner  and  Secretary  having  passed  upon  these 
claims,  and  judged  that  the  tracts  should  go  to  the  road,  their  decision  was 
upon  a  subject  over  which  they  had  jurisdiction,  and  although  it  was 
erroneous,  it  was  not  void  and  could  not  be  attacked  collaterally.  That  the 
proper  way  to  avoid  it  was  by  instituting  a  suit  in  equity  in  favor  of  the 
United  States,  to  cancel  the  certificate  of  the  road. 

Dbpabtmbnt  of  Justios, 
Offios  of  Assistant  Attobnbt  Gbnbbal, 

Washington,  D.  C,  May  4th,  1872. 

Sib  : — ^I  have  examined  the  case  of  Maxwell  L  Latimer,  William  H, 
Malony  and  John  Barker  v.  Burlington  and  Missouri  River  Railroad 
Company,  on  appeal  from  the  decision  of  the  Commissioner  of  the  Gen- 
eral Land-Office. 

The  Railroad  Companj  claims  the  tract  in  controversy  nnder  its 
mnt  of  June  2d,  1864  (13  Stot.,  96).  The  appellants  claim  under 
homestead  entries  made  sobseqaent  to  that  date,  which  entries  were 
cancelled  by  the  decision  of  the  Commissioner  above  referred  to,  on  the 
ground  that  the  land  covered  by  them  was  embraced  within  such  grant 
to  the  company.  The  tracts  in  controversy  are  within  the  six-mile  lim- 
its of  the  located  and  constructed  line  of  the  road,  and  were  approved 
to  the  Company,  May  10th,  1869. 

The  grant  to  the  road  by  the  act  of  1864,  was  not  in  the  nature  of  a 
float,  but  was  a  grant,  in  presenti,  of  six  sections  per  mile,  on  each  side 
of  the  then  designated  route,  not  sold,  reserved  or  otherwise  disposed 
of,  or  to  which  a  pre-emption  claim  or  right  of  homestead  settlement 
had  not  attached,  with  right  of  indemnity  within  twenty  miles  of  its 
line.  {Johnson  v.  B.  and  M.  R.  R,  R.  Go,,  1  Ops.,  Ass't  Att'y  G«n'l, 
p.  146.)  As  the  homestead  entries  of  the  appellants  were  all  made  sub- 
sequent to  the  passage  of  the  act,  the  Commissioner  ordered  their  can- 
cellation. 

It  is  alleged,  however,  upon  appeal,  and  shown  by  report  of  the  Com- 
missioner of  September  5,  1871,  that  the  tracts  claimed  were  covered 
by  certain  other  uncancelled  homestead  entries  on  the  2d  day  of  June, 
1864,  which  entries  were  severally  cancelled  soon  after  the  passage  of 
said  act.   Subsequently  appellants  made  entry  of  the  tracts  now  claimed 
by  them,  and  their  entries  were  duly  cancelled  by  the  Commissioner  of 
the  Oeneral  Land-Office,  that  of  Barker,  May  1, 1867,  and  those  of  Lati- 
mer and  Malony,  each  November  10,  1868.     From  these  orders  of  can- 
cellation no  appeal  was  ever  taken  by  either  party.     On  the  10th  of 
May,  1870,  applicants  tendered  to  the  Receiver  the  fees  for  a  final  re- 
ceipt, and  offered  final  proof,  but  their  tender  and  offer  were  refused  on 
the  ground  that  their  entries  had  been  cancelled.    From  this  refusal  the 
parties  appealed.     The  orders  of  cancellation,  never  having  been  ap- 
pealed from,  are  still  in  force,  and  the  Register  rightly  rejected  their  of- 
fers, and  the  Commissioner  rightly  affirmed  his  action. 

This  is  a  complete  answer  to  the  case  now  under  consideration  ;  but 
inasmuch  as  otner  questions  which  do  arise  in  other  pending  cases, 
have  been  very  fiilly  and  ably  argued  in  this,  I  have  concluded  to  con- 
sider them  now. 
26 
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It  is  insisted  by  counsel  for  appellants  that  these  tracts  were  excluded 
4rom  the  grant  to  the  road  because  they  were  covered  by  homestead 
entries  at  the  time  of  the  passage  of  the  act  of  June  2,  1864,  and  that 
upon  the  subsequent  cancellation  of  said  entries  the  lands  became  pub- 
lic lands,  and  did  not  not  inure  to  the  railroad. 

In  the  case  of  S.  M.  Boyd,  (Opinions  of  Assistant  Attorney  General, 
Sec.  1,)  I  held  that  a  subsisting  homestead  upon  the  tract  at  the  time 
the  line  of  the  road  was  definitely  fixed,  excluded  the  land  from  the 
grant  to  the  road,  and  that  upon  a  subsequent  termination  of  the  home- 
stead the  land  reverted  to  the  United  States,  and  did  not  go  to  the 
road. 

Prior  to  that  opinion  the  rule  had  been  otherwise  in  the  Interior  De- 
partment. From  1866  to  I87I,  it  had  been  uniformly  field  that  an 
abandonment  or  termination  of  such  claims  operated  to  invest  the  rail- 
road with  title  to  the  land,  and  this  was  the  recognized  rule  at  the  time 
the  lands  now  in  controversy  were  certified  to  the  road.  (May  10, 
1869.) 

The  question  now  raised  is  whether  the  Department  can  at  this  day 
declare  its  prior  action  null  and  void,  and  adjust  the  grant  upon  princi- 
ple now  held  applicable  to  similar  cases.  This  is  insisted  upon  by  the 
appellants,  and  is  the  main  question  presented  by  the  case  under  con- 
sideration. 

The  act  of  June  2d,  1864,  granted  to  the  Burlington  and  Mo.  R.  R. 
R.  Company  a  certain  amount  of  land,  and  directed  that  the  Secretary 
of  the  Interior  should  cause  such  land  to  be  "  certified  and  conveyed '' 
to  said  company  as  the  road  progressed.  It  was  the  duty  of  the  Com- 
missioner of  the  General  Land-Office,  under  the  direction  of  the  Secre- 
tary, to  ascertain  what  lands  were  and  what  were  not  granted,  under 
this  act.  After  having  so  ascertained  and  determined  the  extent  of  the 
grant,  it  was  then  his  duty  to  **  certify  and  convey  "  the  lands  covered 
by  it  to  the  Company  as  the  road  progressed.  For  the  purpose  of  this 
examination,  and  to  ascertain  the  extent  of  the  grant,  the  Commissioner, 
under  the  Secretary,  was  vested  by  the  act  with  limited  judicial  powers. 
He  was  a  quasi  court  to  give  construction  to  the  act,  and  thereafter  a 
ministerial  officer  to  execute  its  provisions.  In  a  case  of  this  kind  such 
a  jurisdiction  must  exist  and  be  exercised  somewhere,  and  when  Con- 
gress directed  that  the  Secretary  should  cause  the  lands  granted  to  be 
certified  and  conveyed  to  the  Company,  it  evidently  intended  to  give 
him  power,  as  a  quasi  judicial  officer,  to  construe  the  act  and  declare 
what  lands  should  be  conveyed.  The  Commissioner  derived  through 
the  Secretary  a  like  jurisdiction  and  power.  Thus  proceeding,  he  re- 
sorted to  the  act,  and  acting  within  the  scope  of  his  judicial  powers, 
construed  the  grant  to  include  the  land  in  controversy,  notwithstand- 
ing the  fact  that  uncancelled  homestead  entries  were  subsisting  upon 
the  same  at  the  date  of  the  passage  of  the  act.  This  construction 
was  approved  by  the  Secretary,  who  thereupon  certified  the  tracts  to 
the  road. 

It  should  here  be  particularly  noticed  that  this  action  of  the  Depart- 
ment was  in  conformity  to  the  then  established  rule  applied  to  the 
construction  of  similar  grants,  and  was  not  in  violation  of  any  clear 
and  unambiguous  provision  of  law. 

The  certification  of  these  tracts  to  the  State  is  thus  shown  to  have 
been  the  result  of  a  deliberate  judgment  of  officers  clothed  for  certain 
purposes  with  judicial  powers,  and  acting  within  the  scope  of  their 
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authority.  As  such  it  binds  the  Department,  according  to  the  well 
recognized  principle  of  law  that  the  judgment  of  any  tribunal  acting 
jadicially  and  within  the  scope  of  its  jurisdiction,  is  conclusive  until 
reversed  by  a  direct  proceeding,  and  cannot  be  impeached  collaterally. 
Elliott  V.  Feirsoly  1  Pet,  340.     Wilcox  v.  Jackson,  13  Do.,  511. 

I  am  clearly  of  the  opinion  that  the  construction  given  to  the  act  by 
your  predecessor  was  an  erroneous  one,  and  I  have  before  intimated  that 
a  di£ferent  rule  is  now  applied ;  but  the  remedy  in  a  case  of  this  kind  is 
not  to  be  had  by  collaterally  attacking  the  prior  decision  before  the  same 
tribunal  in  which  it  was  made,  but  by  recourse  to  a  court  of  Equity 
to  cancel  and  annul  patents  or  certificates  so  erroneously  issued.  This 
is  an  admitted  source  of  Equity  jurisdiction,  and  affords  the  government 
ample  relief  in  a  case  like  the  present.  United  States  v.  Stone,  2  Wall., 
525. 

Sound  policy,  as  well  as  legal  principles,  forbids  the  adoption  of  any 
other  rule  than  the  one  I  recommend.  It  is  of  the  utmost  importance 
that  titles  given  by  the  Department  should  rest  on  a  firm  and  substan- 
tial basis,  that  they  should  be  accepted  and  recognized  as  final  abjudi- 
cations by  the  DiBpartment  of  the  rights  on  which  they  are  founded, 
that  persons  holding  these  should  be  secure  in  their  possessions,  and  . 
that  the  public  generally  should  have  confidence  in  their  stability.  This 
result  can  never  be  attained  if  decisions  once  made  by  the  Depart- 
ment upon  full  consideration  of  all  the  facts,  and  within  the  scope  of  this 
authority,  are  made  subject  to  review  by  the  same  tribunal  upon  a 
change  in  its  officers. 

Such  a  practice  would  render  insecure^very  title  from  the  Govern- 
ment, and  encourage  controversy  and  litigation. 

I  recommend,  on  the  grounds  and  for  the  reasons  set  forth,  that  you 
affirm  the  decision  of  the  Commissioner  rejecting  the  claim  of  the  ap- 
pellants. Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  Qenerah 
Hon.  C.  Delano,  Secretary  of  Interior. 

Decision  by  the  Secretary,  May  9,  18*72,  adopting  this  opinion. 


III.    VERSUS    PRE-EMPTIONS. 

No.  419. 

CIRCULAR. 

■ 

Public  notice  to  settlers  on  lands  reserved  for  railroad  purposes. 

Department  of  the  Interior, 

General  Land  Offioe, 

February  10,  18T0. 

Whereas,  by  an  Act  of  Congress,  approved  2tth  March,  1854,  enti- 
tled '*An  Act  for  the  Relief  of  Settlers  on  lands  reserved  for  Railroad 
purposes,"  "  every  settler  on  lands  which  have  been,  or  may  be,  with- 
drawn from  market  in  consequence  of  proposed  railroads,  and  who  had 
settled  thereon  prior  to  such  withdrawal,  shall  be  entitled  to  pre-emp- 
tion at  the  ordinary  minimum  to  the  lands  settled  on  and  cultivated  by 
them :  Promded,  They  shall  prove  up  their  right,  according  to  such 
rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Interior." 
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And  whereas  the  first  section  of  the  Act  approvedJune  2, 1862  (12th 
Stat.,  413),  provides  "  That  all  the  lands  belonging  to  the  United  States 
to  which  the  Indian  title  has  been,  or  shall  be,  eztingoished,  shall  be 
subject  to  the  operation  of  the  pre-emption  Act  of  the  fourth  of  Septem- 
ber, eighteen  hundred  and  forty-one,  and  under  the  conditions,  restric- 
tions, and  stipulations  therein  mentioned:  Provided,  hjowever,  That 
when  unsurveyed  lands  are  claimed  by  pre-emption,  notice  of  the  spe- 
cific tracts  claimed  shall  be  filed  within  six  months  after  the  survey  has 
been  made  in  the  field ;  and  on  failure  to  file  such  notice,  or  to  pay  for 
the  tract  claimed  within  twelve  months  from  the  filing  of  such  notice, 
the  parties  claiming  such  lands  shall  forfeit  all  right  thereto ;  provided 
said  notices  may  be  filed  with  the  Surveyor  General,  and  to  be  noted 
by  him  on  the  township  |>lats,  until  other  arrangements  have  been  made 
by  law  for  that  purpose." 

Therefore,  in  accordance  with  the  instructions  of  the  Secretary  of  the 
Interior,  it  is  ordered  that,  from  and  after  the  publication  of  this  notice 
for  thirty  days  by  the  Register  and  Receiver,  all  settlers  on  unsurveyed 
lands  within  the  lateral  limits  of  withdrawals  for  railroad  purposes,  and 
who  had  settled  thereon  prior  to  the  withdrawal,  *will  be  required, 
within  six  months  after  the  survey  in  the  field  (or,  if  surveyed  before 
said  publication,  within  six  months  after  publication),  to  file  their  decla- 
ratory statements  with  the  Register  of  the  proper  local  Land-Office,  and 
make  proof  and  payment  within  twelve  months  from  the  filing  of  such 
notice.  If  a  Land-Office  has  not  been  opened,  or  if  the  plat  has  not 
been  returned  to  the  local  office,  the  settler  will  be  required  to  file  his 
notice  with  the  Surveyor  G^e^eral  within  six  months  after  the  survey  in 
the  field,  and,  upon  the  land-office  being  opened  and  the  plat  filed 
therein^  to  make  his  proof  and  payment  at  such  office  within  twelve 
months  thereafter. 

2d.  That  where  lands  were  surveyed  at  the  date  of  settlement,  and 
are  within  the  lateral  limits  of  withdrawals  for  railroad  purposes,  and 
such  settlement  was  made  prior  to  withdrawal,  the  settler  will  be 
required  to  file  his  declaratory  statement,  giving  therein  the  date  of  set- 
tlement, within  three  months  from  the  date  of  publication  hereof  by  the 
liegister.and  Receiver,  and  thereafter  make  proof  and  payment  as  pro- 
vided by  law.  In  the  case  of  settlers  on  surveyed  lands,  which  may 
hereafter  be  included  within  the  limits  of  withdrawals  for  railroad  pur- 
poses, they  will  be  required  to  file  their  declaratory  statements,  in  con- 
lormity  with  the  provisions  of  the  pre-emption  laws  of  1841  and  1843, 
and  to  make  proof  and  payment  as  provided  by  law. 

A  failure  to  file  and  make  proof  and  payment,  as  specified  herein,  will 
forfeit  the  claim. 

These  rules  will  become  operative,  and  be  enforced  in  the  several 
land  districts  from  and  after  their  publication  for  thirty  days  by  the 
Register  and  Receiver,  and  a  copy  of  the  published  notice  will  be  for- 
warded for  the  information  of  this  office. 

Acknowledge  date  oi  receipt  hereof. 

Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner. 
Registers  and  Reoeiyers  U.  S.  Land  Offices, 

and  Surveyors  General  of  the  United  States. 
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No.  420. 

CIRCULAR. 

Dbpabtmsnt  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Nov.  T,  18tl. 

To  Registers  and  Eeobivbrs  of  District  Land-Offices. 

GTentlemen: — By  the  terms  of  the  acts  of  Congress  granting  lands 
to  aid  in  the  constraction  of  railroads,  there  is  exempted  from  the  grants 
lands  to  which  the  right  of  pre-emption  had  attached  at  the  time  when 
the  grant  may  have  become  effective,  and  the  Department  has  ruled 
that  the  lands  to  which  such  pre-emption  claim  or  right  has  attached, 
and  sach  pre-emption  subsequently  abandoned,  does  not  inure  to  the 
railroad  grant,  but  reverts  to  the  United  States. 

A  pre-emption  filing  of  record  on  your  books  constitutes,  of  course, 
prima  facie  evidence  of  a  pre-emption  claim ;  but  it  has  been  represented 
that  in  many  cases  these  filings  have  been  made  without  the  prelimin- 
ary settlement  required  by  the  pre-emption  laws ;  that  such  filings  do 
not  in  such  cases  constitute  a  pre-emption  claim  or  right ;  that  such 
right  can  only  exist  where  the  party  has  a  legal  staiua,  which  he  does 
not  have  except  by  actual  settlement  prior  to  filing ;  and  that  such  ille- 
gal filings  cannot  defeat  the  railroad  claim,  where  the  companies  can 
establish  the  illegality  of  the  filing,  or,  in  other  words,  that  fraud  in  the 
inception  of  the  pre-emption  claim  renders  it  absolutely  null  and  void, 
and  that  it  does  not  therefore  affect  the  right  of  the  railroad. 

I  have  carefully  considered  these  propositions,  and  have  reached  the 
conclusion  that  a  filing  made  with  allegation  of  previous  settlement, 
but  where  it  can  be  clearly  shown  that  such  settlement  was  not  in  fact 
made,  is  a  filing  in  derogation  of  law,  and  is  firaudulent ;  consequently 
is  not  a  pre-emption  claim,  or  right  recognized  by  the  law,  and  does  not 
withdraw  the  land  firom  the  right  of  the  road. 

Therefore,  where  applications  may  be  made  to  enter  any  such  lands, 
you  will  order  hearings,  giving  due  notice  of  the  time  of  hearing  to  the 
original  pre-emptor,  (where  the  claim  is  unexpired,)  the  applicant,  and 
the  railroad  company,  when  the  company  will  have  the  opportunity  to 
prove  the  fraudulent  character  of  the  claim  or  filing. 

You  will  also,  in  all  cases'where  the  railroad  company  seeks  to  se- 
lect such  lands,  require  them  to  prove  the  fraudulent  character  of  all 
pre-emption  claims  or  filings  that  may  appear  by  your  records  to  have 
been  in  legal  existence  at  the  date  the  right  of  the  road  would  have 
otherwise  attached. 

The  proof  in  all  cases  must  be  confined  to  the  action  of  the  pre-emp- 
tor prior  to  the  filing,  as,  if  the  filing  or  claim  was  legal  in  its  inception, 
it  withdraws  the  land  firom  the  grant. 

There  are  other  points  on  which  a  filing  may  be  shown  to  have  had 
illegal  inception,  as,  for  instance,  where  the  party  was  a  foreigner  at 
the  time,  or  had  previously  enjoyed  the  right  of  pre-emption,  and  you 
will  admit  the  consideration  of  these  points  where  they  may  be  alleged 
against  the  pre-emption  claim. 

After  a  hearing  is  had  in  any  case,  you  will  transmit  the  testimony, 
with  your  joint  opinion  thereon,  for  the  action  of  this  Office. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
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No.  422. 

CIRCULAR.* 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  It,  1876. 
Keqisters  and  Receivers. 

Gentlemen  : — Your  attention  is  called  to  the  act  approved  March  3, 
1875,  copy  herewith,  entitled  "  An  Act  for  the  relief  of  settlers  on  lands 
within  railroad  limits."    (Part  II.,  No.  146.) 

You  will  observe  that  the  right  of  an  applicant  to  avail  himself  of  the 
privilege  of  the  additional  location  provided  for  by  the  act  is  dependent 
on  the  following  conditions :  That  his  original  entry  was  upon  lands 
which  at  the  date  of  entry  were  within  the  limits  of  a  grant  of  land 
made  by  Congress  to  aid  in  the  construction  of  a  railroad  ;  that  the 
price  of  the  tract  embraced  by  the  entry  was  by  law  fixed  at  two  dol- 
lars and  fifty  cents  per  acre ;  and  that  subsequent  to  the  entry  the  rail- 
road grant  embracing  it  had  been  forfeited  for  failure  to  build  the  road, 
and  the  lands  restored  to  the  public  domain. 

By  the  words  ''  actual  settler  "  it  is  understood  that  purchasers  under 
the  pre-emption  laws  or  by  commutation  under  the  homestead  laws  are 
the  sole  beneficiaries.    . 

The  adjustment  provided  for  by  the  act  assumes  that  the  actual  set- 
tler has  paid  $2.50  per  acre  for  lands  for  which,  by  reason  of  the  failure 
of  the  special  consideration  on  which  it  was  rated  as  double  minimum, 
he  is  equitably  entitled  to  be  compensated  to  the  extent  of  $1.25  per 
acre.  Instead,  however,  of  a  repayment,  at  that  rnte  per  acre,  for  the 
whole  number  of  acres  emWaced  in  the  original  entry,  he  is  permitted 
to  take  other  lands  which  at  their  market  price  will  represent  in  value 
the  excess  in  the  original  payment  Hence  the  additional  location 
should  be  an  equivalent  one  in  all  respects.  It  must  be  on  surveyed, 
non-mineral,  unreserved  lands,  either  offered  or  unoffered.  No  settle- 
ment, improvement,  or  filing  is  required. 

The  privilege  bestowed  by  the  act  is  personal  in  character.  The 
rights  of  property  accruing  under  the  act  are  created  by  it;  hence 
neither  the  heirs  nor  legal  representatives  of  a  settler  who  died  previ- 
ous to  the  passage  of^he  act  are  entitled  to  the  additional  location. 
In  case,  however,  of  the  death  of  a  qualified  settler  since  the  approval 
of  the  act,  his  right  descends  to  the  heirs,  and  entry  may  be  made  by 
the  executor,  administrator,  or  one  of  the  heirs,  and  patent  will  issue  in 
the  same  manner  as  in  pre-emption  cases. 

The  claimant  must  make  written  application  to  the  Register,  describ- 
ing the  land  he  desires  to  enter,  and  also  the  land  embraced  in  his 
original  entry,  the  number  and  date  of  such  entry,  and  the  land  district 
in  which  it  was  made.  This  application  must  be  accompanied  by  his 
affidavit  that  he  is  the  identical  person  who  made  the  original  entry, 
(describing  it,)  and  this  must  be  corroborated  by  two  disinterested 
witnesses.  Whereupon  the  application  will  be  received,  noted  in 
ink  on  the  tract  books,  and  forwarded  to  this  Office  with  the  monthly 
returns  in  a  separate  abstract  under  said  act. 

You  will  be  allowed  to  charge  the  applicant  the  regular  fees  pre- 
sribed  in  the  first  clause  of  section  2238,  Revised  Statutes,  to  wit :  One 
dollar  each  to  the  Register  and  Receiver,  with  fifty  per  centum  addi- 
tional in  California,  Oregon,  Washington,  Nevada,  Colorado,  Idaho, 

•For  No.  421  see  No.  894. 
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New  Mexico,  Arizona,  Utah,  Wyoming  and  Montana,  to  be  accoanted 
for  under  section  2245,  subject  to  the  conditions  of  sections  2240  and 
2241. 

No  Beceiver's  Abstract  of  Receipts  is  required.  He  will  duly  ac- 
count for  the  fees  upon  his  Monthly  Fee  Statement  in  the  same  manner 
as  for  Declaratory  Statements  under  the  pre-emption  laws. 

Regular  forms  for  applications,  affidavits  and  Register's  Abstracts 
will  be  furnished  for  the  use  of  the  District  offices. 

Respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  423. 

JOHN  CASSON. 

Casson  filed  D.  S.  Denver  Diet.,  Colorado,  April  1, 1870,  alleging  settlement 
March  1, 1870.  Sept.  1, 1870,  he  asked  to  amend  so  as  to  show  settlement 
Nov.  1, 1866,  the  date  of  actual  settlement,  and  prior  to  withdrawal  of  land 
for  R.  R,  purposes.  Tp.  plat  filed  Dec.  13, 1869.  Unoffered  land.  With- 
drawal, Feb.  18, 1867.  Casson  claims  that  he  was  prevented  by  the  local 
officers  from  alleging  the  true  date,  they  supposing  the  land  to  be  offered 
land. 
Act  of  March  8, 1843,  required  D.  S.  within  three  months.  Act  of  March  27, 
1854,  (10  Stat.,  269,)  allowed  settlement  before  withdrawal  to  pre-empt  at 
ordinary  minimum,  &c.,  according  to  rules  prescribed  by  Secretary  of 
Interior.  March  22, 1870,  Secretary  prescribed  rules. 
Casson  complied  with  the  rules  of  the  Secretary,  and  should  have  been 
allowed  to  amend. 

Department  op  Justice, 
Offioe  of  Assistant  Attobnet  General, 

Washington,  Sept.  18th,  18T1. 
Sir: — I  have  considered  the  case  of  John  Casson,  who  makes  appli- 
cation to  amend  his  Declaratory  Statement  on  S.  W.  ^  of  S.  E.  ^,  N. 
W.  i  of  S.  W.  i,  and  S.  ^  of  S.  W.  i,  Sec.  34,  T.  4  S.,  R.  66  W.,  Denver, 
Col.  He  filed  his  declaratory  statement  April  1,  1870,  alleging  set- 
tlement March  1, 1870,  and  Sept.  21,  1870,  applied  to  the  local  dffice 
to  amend  it  so  as  to  show  settlement  Nov.  1,  1866,  prior  to  the 
withdrawal  ^f  the  land  for  railroad  purposes.  The  local  officers  for- 
warded his  application  to  the  Commissioner  with  a  favorable  recom- 
mendation. The  Commissioner  denied  his  request.  Casson  has  appealed. 
The  township  plat  was  on  file  Dec.  13, 1869.  When  it  was  filed  does 
not  appear,  but  the  land  was  surveyed  in  the  summer  or  fall  of  1868. 
It  is  unoffered  land.  The  withdrawal  of  the  tract  for  railroad  pur- 
poses took  effect  at  the  local  office,  Feb.  18,  1867.  Casson  shows 
actual  settlement  Nov.  1,  1866,  and  claims  that  he  was  prevented 
ft*om  alleging  this  date  in  his  Declaratory  Statement  by  the  local 
officers,  who  seem  to  have  been  at  that  time  under  the  erroneous  im- 
pression that  the  land  was  offered  land,  and  who  refused  to  allow  him 
to  allege  a  settlement  al  any  period  more  than  thirty  days  prior  to  that 
date.  The  act  of  March  3,  1843,  required  the  Declaratory  Statement 
to  be  filed  within  three  months  from  the  time  of  settlement,  when  made 
on  unoffered  land. 

It  is  apparent  that  Casson  cannot  claim  under  that  law.  The  act  of 
March  27,  1851,  (10  Stat.,  269,)  provides  that  settlers  upon  the  public 
land  that  had  been  withdrawn  from  market  for  railroad  purposes,  who  had 
settled  thereon  prior  to  such  withdrawal,  should  be  entitled  to  pre- 
emption at  the  ordinary  minimum  to  the  land  settled  on  and  cultivated 
by  them :    Provided,  They  should  prove  up  their  rights  according  to 
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such  rules  and  regulations  as  might  be  prescribed  by  the  Secretary  of 
the  Interior,  and  pay  for  the  lands  before  the  day  they  should  be  re- 
stored to  market  by  the  President's  proclamation. 

On  the  22d  of  March,  18*70,  the  General  Land-Office  for  the  first  time 
prescribed  such  rules  and  regulations,  and  required  those  persons  who 
had  settled  upon  unsurreyed  lands,  including  those  within  the  lateral 
limits  of  withdrawals  for  railroad  purposes,  settled  upon  prior  to  with- 
drawal and  surveyed  prior  to  that  date,  to  file  their  Declaratory  State- 
ments with  the  Register  of  the  proper  land-office  within  six  months  from 
the  1st  day  of  June,  18T0,  and  make  proof  and  payment  within  twelve 
months  from  the  date  of  filing.     (No.  350.) 

In  accordance  with  these  rules,  Gasson  made  his  filing  on  the  Ist 
day  of  April,  18T0. 

The  act  of  July  14,  18t0,  (16  Stats.,  279,)  provided  that  nothing  in 
the  act  of  March  27,  1854,  should  be  construed  to  relieve  settlers  on 
lands  reserved  for  railroad  purposes  from  the  obligation  to  file  the  proper 
notices  of  their  claims  as  in  other  cases,  and  that  all  claimants  of  pre- 
emption rights  should  thereafter,  when  no  shorter  period  of  time  was 
prescribed  by  law,  make  the  proper  proof  and  payment  for  the  lands 
claimed  within  eighteen  months  after  the  date  prescribed  for  their 
Declaratory  notices  should  have  expired.  Provided,  That  when  said 
date  should  have  elapsed  before  the  passage  of  that  act,  such  pre-emp- 
tors  should  have  one  year  after  the  passage  thereof  in  which  to  make 
such  proof  and  payment.  By  the  resolution  of  March  3, 1871,  the  time 
for  making  proof  and  payment  was  extended  twelve  months. 

Under  the  act  of  March  27,  1854,  as  construed  by  the  Commissioner 
of  the  General  Land-Office  as  early  as  April  5,  1854,  Casson  was  not 
required  to  file  notice  of  his  claim,  but  could  make  proof  and  payment 
at  aDy  time  before  the  land  was  restored  to  market  by  the  proclama- 
tion of  the  President 

By  the  regulations  of  March  22, 1870,  he  was  required  to  file  notice, 
and  the  time  for  filing  was  limited  to  **  within  six  months  from  June  1, 
1870."  Casson  had  on  the  Ist  X)f  April,  1870,  filed  his  Declaratory 
Statement,  and  he  afterwards,  and  on  the  21st  of  September,  1870,  asked 
the  privilege  of  amending  it  so  as  to  correspond  with  the  facts,  and  show 
that  his  settlement  was  actually  made  on  the  1st  of  November,  1866, 
and  prior  to  the  withdrawal  for  railroad  purposes ;  and  he  then  offered 
to  make  tlie  required  proof  to  the  local  officers,  and  pay  for  the  land. 
His  request  on  reference  to  the  Commissioner  was  refused  by  him. 

He  had  filed  in  time  and  before  the  passage  of  the  act  of  1870,  and 
was  not  affected  by  that  act  in  any  respect,  except  that  the  time  for 
making  payment,  which  was  before  indefinite,  was  then  definitely  fixed. 
When  he  filed  his  Declaratory  Statement  he  should  have  been  permit- 
ted to  have  alleged  his  settlement  at  the  date  it  actually  took  place,  and 
the  local  officers,  acting  under  the  mistaken  impression  that  the  lands 
were  offered  lands,  erred  in  not  allowiog  him  to  do  so.  I  am  of  the 
opinion  that  he  should  be  permitted  to  enter  the  land  claimed  by  him 
at  $1.25  per  acre,  the  rate  at  which  it  was  held  at  the  time  of  his  set- 
tlement, upon  his  making  thejproper  proof  and  payment. 

I  recommend  that  the  decision  of  the  Commissioner  be  reversed. 
Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  GeneraL 
Hon.  C.  Dslano,  Secretary  of  Interior. 

Concurred  in  by  Acting  Secretary  Cowen,  Sept.  19,  1871. 
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No.  424. 

SCHWERIN  V.  UNION  PACIFIC  R.  R. 

Schwerin  settled  in  November,  1853,  and  has  resided  on  the  land  ever  since. 
Land  was  withdrawn  for  railroad,  July  30, 1865.  Tp.  plat  filed,  May  20, 1863. 
Land  in  California  and  unoffered.  Filed  D.  S.,  June  3, 1870.  Land  pat- 
ented to  the  R.  R.,  Mav  3, 1870.  The  6th  Sec.,  act  of  1853,  (10  Stat.  246,) 
makes  all  lands  in  California  subject  to  pre-emption  act  of  1841. 

Schwerin  did  not  file  within  three  months  from  filing  of  Tp.  plat. 

Held— That  the  neglect  to  file  did  not  forfeit  his  right,  provided  no  adverse 
right  had  attached  before  he  did  file. 

The  railroad  did  not  acquire  such  adverse  right,  because  Schwerin  had 
acquired  a  pre-emption  right  to  the  land  before  the  line  of  road  was  defin- 
itely fixed.    12  Stat.,  492,  Sec.  3.    13  Stat.,  604,  358. 

Held-^Also,  that  he  was  protected  by  the  act  of  March  27, 1854.  (10  Stat, 
269.) 

«  Department  of  Justice, 

Oefioe  ov  Assistant  Attorney  General, 

Washington,  Feb.  9,  18T2. 

Sib: — ^I  have  considered  the  case  of  Hans  Schwerin^  pre-emption 
(^iniant,  v.  Western  Pacific  Railroad  Company,  involving  the  right 
to  lots  1  and  2  of  N.  W.  \  of  Sec.  5.,  Tp.  T  N.,  R.  3  E.,  Mount  Diablo 
Meridian,  California,  and  referred  to  me  by  joa  for  my  opinion.  The 
land  is  '^  ano£fered"  land.  The  survey  was  made  in  the  early  part  of 
1863|  and  the  township  plat  of  the  survey  duly  filed  on  the  20th  of  May, 
1863.  These  lots  were  included  in  the  withdrawal  for  railroad  purpo- 
ses made  on  the  30lJi  of  January,  1865. 

Schwerin  settled  on  them  on  the  Ist  of  November,  1853,  and  has  re- 
sided on  them  from  that  date  to  the  time  of  hearing,  August  16,  18t0, 
and  is  supposed  to  be  in  possession  now.  He  has  made  lasting  and 
valuable  improvements,  and  his  good  faith  as  a  pre-emptor  is  beyond 
question.  He  filed  his  declaratory  statement  on  the  3d  of  June,  1870, 
alleging  settlement  on  the  Ist  of  November,  1853.  The  land  was  pat- 
ented to  the  railroad  on  the  3d  day  of  May,  18T0. 

The  local  officers  decided  in  favor  of  Schwerin ;  the  Commissioner 
in  favor  of  the  railroad. 

By  the  6th  section  of  the  act  of  March  3, 1853  (10  Stat.,  246),  all  the 
pubh'c  lands,  whether  surveyed  or  unsurveyed,  in  the  State  of  Califor- 
nia, are  made  subject  to  the  pre-«mption  laws  of  the  4th  of  September, 
1841,  "with  all  the  exceptions,  conditions  and  limitations  therein," ex- 
cept as  otbwwise  provided  in  that  act.  One  of  the  provisions  of  that 
act  is,  "  that  when  unsurveyed  lands  are  claimed  by  pre-emption,  the 
usual  notice  of  such  claim  shall  be  filed  within  three  months  after  the 
r^urn  of  the  plats  of  surveys  to  the  land-offices,  and  proof  and  payment 
shall  be  made  prior  to  the  day  appointed  by  the  President's  proclama- 
tion, for  the  commencement  of  the  sale  including  said  lands.  *  ^  "^ 
Provided^  That  nothing  in  this  act  shall  be  construed  to  authorize  any 
settlement  to  be  made  on  any  public  lands  not  surveyed,  unless  the 
same  be  made  within  one  year  from  the  passage  of  this  act." 

Schwerin  settled  within  the  year.  The  land  has  not  been  proclaimed 
by  the  President. 

He  is  now  ready  to  prove  up  and  make  payment.  He  is  in  no  de- 
fault, except  he  did  not  file  the  ^*  usual  notice"  of  his  claim  within  three 
months  after  the  township  plats  were  filed  in  the  local  offices. 

Does  that  neglect  defeat  his  claim  7 

The  act  requires  him  to  file  within  three  months.     It  does  not  de- 
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clare  a  forfeiture  if  he  fails  to  do  it.  It  does  not  state  what  the  conse- 
qaeaces  of  such  failure  shall  be.  In  that  respect  it  is  unlike  the  acts  of 
Sept.  4,  1851,  5th  Stat.,  457,  Sec.  15,  and  the  act  of  March  3,  1843,  5th 
Stat.,  620,  Sec.  5. 

In  my  opinion  the  neglect  to  file  his  declaratory  statement  does  not 
defeat  his  claim,  unless  an  adverse  right  has  attached  to  the  land  be- 
fore such  statement  is  filed. 

This  opinion  is  founded  upon  the  construction  put  by  the  Supreme 
Court  of  the  United  States  upon  the  fifth  section  of  the  act  of  1843,  in 
the  case  of  Johnson  y.  Towsley,  decided  at  the  December  term,  1871, 
and  not  yet  reported. 

Said  fifth  section  provided  that  a  pre-emptor  of  ^*  UQoffered  "  land 
should  file  his  declaratory  statement  within  three  months  from  the  time 
of  settlement,  "  otherwise  his  claim  to  be  forfeited  and  the  tract 
awarded  to  the  next  settler  in  the  order  of  time,  on  the  Same  tract  of 
land,  who  shall  have  given  such  notice  and  otherwise  complied  with 
the  conditions  of  the  law." 

The  court  said:  ''It  is  agreed  that  if  the  pre-emption  claim  of 
Towsley  was  not  governed  by  the  fourth  section  of  the  act  of  1843,  it 
certainly  was  by  the  fifth  section  of  that  act,  and  as  he  did  not  file  his 
declaration  of  intention  within  three  months  from  the  time  of  settle- 
ment, his  claim  was  forfeited  and  gave  him  no  right.  The  record 
shows  undoubtedly  that  his  settlement  commenced  about  eight  months 
before  he  filed  his  declaration,  and  it  must  be  conceded  that  the  land 
was  of  that  class  which  had  not  been  proclaimed  for  sale,  and  his  case 
must  be  governed  by  the  provision  of  that  section.  It  declares  that 
where  the  party  fails  to  make  the  declaration  within  the  three  months 
his  claim  is  to  be  forfeited  and  the  tract  awarded  to  the  next  settler  in 
order  of  time  on  the  same  tract,  who  shall  have  given  such  notice  and 
otherwise  complied  with  the  conditions  of  the  law.      *        *        * 

''  If  no  other  party  has  made  a  settlement,  or  has  given  notice  of  such 
intention,  then  no  one  has  been  injured  by  the  delay  beyond  three 
months ;  and  if  at  any  time  after  the  three  months,  while  the  party  is 
still  in  possession,  he  makes  his  declaration,  and  this  is  done  before  any 
one  else  has  initiated  a  right  of  pre-emption  by  settlement  or  declaration, 
we  can  see  n6  purpose  in  forbidding  him  to  make  his  declaration,  or  in 
making  it  void  when  made.  And  we  think  that  Congress  intended  to 
provide  for  the  protection  of  the  first  settler  by  giving  him  three  months 
to  make  his  declaration,  and  for  all  other  settlers  by  saying,  if  this  is  not 
done  within  three  months  any  one  else,  who  has  settled  on  it  within 
tbat  time,  or  at  any  time  before  the  first  settler  makes  his  declaration, 
shall  have  the  better  right.  As  Towsley's  settlement  and  possessidh 
were  continuous,  and  as  his  declaration  Was  made  before  Johnson  or 
any  one  else  asserted  claim  to  the  land  or  made  settlement,  we  think 
his  right  was  not  barred  by  that  section  under  a  sound  construction  of 
its  meaning." 

Adopting  this  decision  as  good  law,  and  applying  the  principle 
therein  announced  to  the  sixth  section  of  the  act  of  1853,  and  it  is  clear 
that  Schwerin  did  not  lose  bis  right,  by  his  failure  to  file  within  the 
three  months,  unless  some  adverse  right  had  attached  before  he  made 
his  filing  on  the  3d  of  June,  1870. 

It  is  claimed  that  the  railroad  did  acquire  such  adverse  right.  I  am 
of  opinion  that  it  did  not.  The  Western  Pacific  Railroad  Company  is 
the  assignee  of  the  Central  Pacific  Railroad  Company  of  California. 
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The  assignment  was  ratified  by  act  of  Congress  of  March  3,  1865.  and 
the  assignee  was  given  all  the  rights,  privileges  and  benefits  of  the 
assignor.    (13  Stat,  504.) 

The  assignor  was  authorized  bj  the  tenth  section  of  the  act  of  July 
1,  1862,  (12  Stat,  494,)  to  construct  a  railroad  and  telegraph  line  irom 
the  Pacific  coast  to  the  eastern  boundary  of  California,  '*  upon  the  same 
terms  and  conditions  in  all  respects  "  as  were  given  to  the  Union  Pacific 
Kailroad  Company.  This  last  named  Company  was  given  "  five  alter- 
nate sections  per  mile  on  each  side  of  said  road,  not  sold,  reserved  or 
otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached  at  the'  time  the  line  of  said 
road  is  definitely  fixed."    (12  Stat.,  492,  Sec.  3.) 

The  fourth  section  of  t^e  act  of  July  2, 1864,  ri3  Stat,  358,)  amended 
the  third  section  of  the  act  of  July  1,  1862,  ana  enlarged  the  grant  to 
ten  alternate  sections  on  each  side  of  the  road,  and  provided  that  "  any 
lands  granted  by  this  act  or  the  act  to  which  this  is  an  amendment, 
shall  not  defeat  or  impair  any  pre-emption,  homestead,  swamp  land  or 
other  lawful  claim."  The  lands  in  controversy  are  within  the  enlarged 
grant  made  by  the  act  of  1864.  l^e  line  of  the  Western  Pacific  Rail- 
road was  definitely  located  on  the  8th  of  May,  1868.  At  the  time  this 
was  done  the  pre-emption  right  of  Schwerin,  in  the  lands  in  controversy, 
had  attached.  He  had  made  his  settlement,  and  inhabited  and  improved 
the  land,  and  was  then  in  possession  of  it.  Such  settlement,  improve- 
ment„inhabitancy  and  continued  possession  for  more  than  fifteen  years, 
is  certainly  the  initiation  of  a  pre-emption  right. 

The  3d  section  of  the  act  of  1862,  and  the  4th  section  of  the  act  of 
1864,  taken  together  and  construed  as  one  act,  (as  they  are)  clearly 
show  that  Congress  intended  to  exclude  from  the  grant  all  lands  to 
which  a  pre-emption  right  had  attached  at  the  time  the  line  of  the  road 
was  definitely  fixed  Such  a  right  having  attached  j  in  favor  of 
Schwerin,  I  am  of  opinion  that  the  land  in  controversy  did  not  pass 
under  the  grant  to  the  road,  and  that  no  such  adverse  right  is  shown  as 
defeats  his  claim. 

There  is  another  view  that  may  be  taken  of  this  case,  and  that  leads 
to  the  same  result.  The  act  of  March  2*7,  1854,  (10  Stat,  269,)  pro- 
vided that  every  settler  on  public  lands  which  had  been  or  should 
thereafter  be  withdrawn,  from  market  in  consequence  of  proposed  rail- 
roads, and  who  had  settled  f^rior  to  such  withdrawal,  should  be  allowed 
to  pre-empt  the  lands  he  had  settled  on  and  cultivated,  at  one  dollar  and 
a  quarter  per  acre,  provided  he  should  prove  up  his  rights  according  to 
such  rules  and  regulations  as  should  be  prescribed  by  the  Secretary  of 
the  Interior,  and  pay  for  the  lands  before  the  day  fixed  by  the  Presi- 
dent's proclamation  for  their  restoration  to  market 

As  early  as  April  5,  1854,  an  official  construction  was  given  to  this 
act  that  it  did  not  require  the  filing  of  any  declaratory  statement,  and 
that  proof  and  payment  could  be  made  at  any  time  before  the  lands 
were  restored  to  market  by  the  President's  proclamation. 

The  first  rules  and  regulations  ever  issued  under  it,  were  issued  on 
the  22d  of  March,  1870.  Those  rules  required  that  persons  who  had 
settled  prior  to  withdrawal  on  unsurveyed  lands,  withdrawn  for  rail- 
roads and  surveyed  prior  to  March  22,  1870,  should  file  their  declara- 
tory statements  with  the  Register  within  six  months  from  the  1st  day 
of  June,  1870. 

Now,  on  the  8th  day  of  May,  1868,  when  the  line  of  the  railroad  was 
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definitely  fixed,  and  when  the  right  of  the  railroad  would  first  attach  to 
the  lands  in  controversy,  if  it  attached  at  all,  Schwerin  was  within  all 
the  provisions  of  the  act  of  March  21  ^  1854.  He  had  settled,  in  1853, 
on  unsurveyed  lands.  They  were  surveyed  in  1863,  and  withdrawn 
for  railroad  purposes  in  1865. 

He  had  filed  no  declaration,  because  the  proper  Department  had  ruled 
that  no  filing  was  necessary.  As  soon  as  a  filing  was  required  he 
promptly  complied.  The  regulation  provided  that  it  might  be  done  at 
any  time  within  six  months  after  the  1st  of  June,  1870.  He  filed  on 
the  3d  of  June,  1810.  He  wafi  in  time.  He  alleges  that  he  desired  to 
file  long  before  he  did,  but  the  local  officers  informed  him  that  it  was 
not  necessary,  and  would  not  be  allowed.  There  is  no  proof  of  this 
allegation,  but  I  have  no  doubt  of  its  truth.  The  local  officers  were  of 
opinion  that  no  filing  was  necessary,  and  that  was  the  rule  of  their  office. 

It  is  true  that  the  act  of  July  14,  1870,  (16  Stat.,  279,)  provided 
that  nothing  in  the  act  of  March  27, 1854,  should  be  construed  to  re- 
lieve settlers  on  lands  reserved  for  railroad  purposes  from  obligation  to 
file  proper  notices  of  their  claims,  as  in  other  cases.  That  act,  how- 
ever, was  prospective  in  its  operatioil,  and  did  dbt  apply  to  this  case. 
Schwerin  had  already  filed  at  the  time  the  act  was  passed.  The  fact 
that  Congress  passed  it,  is  evideuoe  that  it  supposed  such  notice  was 
not  required  by  the  law  as  it  then  stood. 

I  am  of  opinion  that  Schwerin's  rights  are  protected  by  the  act  of 
1854,  and  that  his  claim  is  superior  to  that  of  the  railroad  company.  The 
patent  should  have  been  issued  to  him,  but  it  was  inadvertently  i^ued 
to  the  railroad  company. 

In  like  cases  the  Land-Office  has  sometimes  issued  a  second  patent 
It  did  in  the  case  of  Stark  v.  Starr,  6  Wallace  402.  The  second  patent 
reserved  the  rights  of  the  grantee  of  the  first 

The  Supreme  Qourt  in  the  case  of  Johnson  v.  Towsleyy  speaks  of 
this  as  a  common  practice  in  the  Land-Office.  I  think  it  may  be  done 
in  a  case  like  the  present,  and  I  advise  that  the  decision  of  the  Com- 
missioner be  reversed,  and  that  a  patent  issue  to  Schwerin  reciting  the 
issuing  of  the  patent  to  the  railroad,  and  reserving  all  rights  of  the  rail- 
road. Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  General. 
Hon.  C.  Delano,  Secretary  of  Interior. 

Approved  by  the  Secretary,  under  date  oi  March  28thy  1872. 


No.  425. 

BENSON  V.  WESTERN  PACIFIC  RAILROAD  COMPANY. 

A  public  officer  may,  during  the  term  of  his  office,  actually  reside  at  the  cap- 
ital or  other  place  required  by  law  for  him  to  reside,  without  losing  his 
legal  residence. 

Where  it  can  be  shown  that  such  public  officer  in  good  faith  intended  to  ap- 
propriate certain  premises  under  the  pre-emption  law,  and  that  after  resid- 
ing thereon  for  several  years  he  left  for  temporary  purposes  only,  retain- 
ing actual  possession  of  the  land  during  such  absence,  he  cannot  be  said  to 
have  abandoned  either  tlie  premises  or  his  claim  under  the  pre-emption 
laws. 

DSPABTBCSNT  OF  THE  INTERIOR, 

Washington,  D.  C,  Oct.  26,  1873. 
Sib  : — I  have  considered  the  application  of  Sanford  G.  Benson  to  file 
as  a  pre-emptor  upon  the  northwest  quarter,  and  of  William  W.  Benson 
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to  file  as  a  pre-emptor  npon  the  southwest  quarter  of  Section  23,  T.  1 
N.,  R.  1  W.y  Mount  Diablo  Meridian,  Cal.,  on  appeal  from  your  ad- 
verse decision  of  August  9,  1873. 

Sanford  G.  and  WilHam  W.  Benson  offered  their  respective  filings, 
properly  made  out,  to  the  local  ofiScers  on  the  13th  November,  1872. 
Sanford  G.  alleged  settlement  in  October,  1868,  and  William  W.  al- 
leged actual  settlement  in  the  same  month  and  year,  but  claimed  legal 
settlement  only  from  the  27th  of  June,  1871,  which  was  the  day  he  ar- 
rived at  the  age  of  twenty-one  years. 

These  parties  are  respectively  entitled  to  the  lands  on  which  they 
made  their  application  to  file  as  pre-emptors,  unless  the  same  have  been 
granted  to,  and  are  the  property  of,  the  Western  Pacific  Railroad  Com- 
pany. 

At  the  time  these  settlements  were  made  the  lands  were  unsurveyed, 
and  no  township  plat  of  survey  was  filed  until  October  17, 1872.  These 
lands,  among  others,  were  withdrawn  for  the  benefit  of  the  Western 
Pacific  Railroad  on  the  30th  of  January,  1865,  and  said  railroad  defin- 
itely located  its  line  along  them  in  the  month  of  April,  1868. 

They  clearly  belong  to  the  railroad,  unless  at  the  time  its  line  was 
definitely  located  there  were  upon  said  tracts  valid  and  subsisting  pre- 
emption claims ;  and  the  real  question  in  this  case  is,  whether  or  not 
there  were  any  such  claims  existing  at  that  date. 

It  appears  from  the  evidence  and  exhibits  on  file  that  one  Mark 
Shepherd  settled  upon  the  southwest  quarter  of  said  section  in  the  year 
1860 ;  that  he  then  moved  with  his  family  upon  said  land ;  that  he  built 
a  dwelling-house,  and  made  other  lasting  and  substantial  improvements 
thereon,  and  resided  continuously  with  his  family  thereon  until  some 
time  in  the  year  1864.  In  that  year  he  waselected  judge  of  the  county 
court  for  the  term  of  four  years,  and  was  required  by  law  to  reside  at 
the  county  seat  of  the  county.  He  removed  with  his  family  to  the 
county  seat,  and  there  remained  until  the  fall  of  1868,  when  he  sold  all 
his  interest  in  the  premises  to  the  father  of  the  applicant,  Sanford  G. 
Benson,  who  paid  a  large  sum  of  money  in  gold  coin  for  the  improve- 
ments made  by  the  said  Shepherd. 

It  also  appears  from  the  evidence  in  the  case  that  the  said  Mark  Shep- 
herd left  said  quarter  section  with  the  intention  of  returning  with  his 
family  to  the  same,  and  of  remaining  away  temporarily  and  only  so  long 
as  would  be  required  to  fill  the  term  for  which  he  had  been  elected  as 
county  judge ;  that  during  the  time  of  his  absence  and  residence  at  the 
county  seat  he  retained  the  actual  possession  of  said  tract,  kept  his 
stock  upon  the  same  during  all  of  that  period,  and  for  a  portion  of  the 
time  had  a  tenant  on  the  same. 

It  further  appears  as  to  the  northwest  quarter,  that  one  C.  M.  Shep- 
herd, in  the  year  1860,  entered  upon  said  quarter  and  resided  thereon 
continuously  from  that  time  until  the  fall  of  1868,  when  he  transferred 
all  his  interest  in  the  same  to  the  iather  of  the  applicant,  William  W. 
Benson.  And  that  during  the  period  of  his  residence  thereon,  he,  as  also 
his  brother,  Sanford  G.  Benson,  intended,  as  soon  as  said  lands  should 
become  surveyed,  to  follow  up  the  same  as  a  pre-emptor,  and  appropri- 
ate them  under  tHSe  pre-emption  laws. 

If  upon  this  state  of  fact  Mark  Shepherd  and  C.  M.  Shepherd  had, 
in  the  month  of  April,  1868,  when  the  railroad  claim  was  definitely  lo- 
cated, valid  pre-emption  claims  upon  said  premises,  then  by  the  terms 
of  the  act  the  same  are  excluded  from  the  grant  to  the  railroad  company. 
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Did  either  of  said  parties  have  such  a  claim  J  I  am  of  opinion  that 
each  of  them  had.  Mark,  who  was  elected  jndge,  was  required  by  law 
to  reside  at  the  county  seat.  That  was,  for  the  time  being,  the  place  of 
his  actual  residence,  but  it  was  not  the  place  of  his  legal  residence. 
Under  the  law,  the  premises  which  he  had  occupied  and  left  with  the 
intention  of  returning  thereto  was  the  place  of  his  legal  residence.  A 
public  officer  may  during  the  term  of  his  office  actually  reside  at  the 
capital,  or  other  place  required  by  law  for  him  to  reside,  without  losing 
his  legal  residence.  I  think  the  facts  in  the  case  of  Mark  show  that  he 
in  good  faith  intended  to  appropriate  the  premises  under  the  pre-emp- 
tion law,  and  that  after  actually  residing  upon  them  for  a  period  of  four 
years,  he  left  them  with  the  intention  of  returning  as  soon  as  his  term 
of  office  expired,  and  that,  having  retained  actual  possession  of  them 
during  all  that  period,  it  cannot  be  fairly  said  that  he  has  abandoned 
either  the  premises  or  his  claim  under  the  pre-eniption  laws. 

It  is  true,  the  pre-emption  act  requires  that  the  person  who  seeks  to 
appropriate  land  under  it  shall  inhabit  and  cultivate  it.  But  I  do  not 
think  that  this  requires  that  the  party  shall  remain  on  the  premises  in 
the  actual  inhabitancy  of  the  same  from  the  time  of  his  first  settlement 
until  he  makes  his  final  proof  and  payment ;  but  he  must  remain  a 
sufficient  length  of  time  an  actual  resident  on  the  premises  to  show  that 
he  is  acting  in  good  faith  in  his  intent  to  appropriate  the  land.  And 
if,  after  such  time  has  expired,  he  leaves  the  premises  for  temporary 
purposes  only,  as  in  this  case  for  the  purpose  of  filling  the  office  of 
county  judge,  I  do  not  think  that  he  thereby  loses  his  right  to  the  land. 

The  word  "  inhabit"  is  defined  by  Webster  as  follows :  "  To  occupy 
as  a  place  of  settled  residence."  I  think  that  Mark  Shepherd  may  pro- 
perly be  regarded  as  occupying  the  premises  as  ''  a  place  of  settled  reS' 
idencej^^  even  while  he  was  actually  absent  therefrom,  filling  the  office 
of  county  judge.  I  have  no  doubt  of  his  entire  good  faith,  and  I  think 
that  the  pre  emption  law  should  be  construed  liberally,  and  so  as  to 
protect  persons  who  a^t  bona  fide  in  their  claim  to  the  land. 

As  to  the  other  tract  occupied  by  0.  M.  Shepherd,  it  would  seem  that 
there  could  be  no  controversy.  He  was  in  actual  possession  of  the 
land,  and  had  resided  thereon  for  many  years,  at  the  time  the  line  of 
the  road  was  definitely  located,  in  April,  1868.  He  had  done  every- 
thing that  the  law  required  him  to  do  to  show  that  he  was,  in  good 
faith,  seeking  to  appropriate  the  land  under  the  pre-emption  law.  He 
had  not  filed  a  declaratory  statement,  for  the  reason  that  the  land  was 
unsurveyed,  and  it  was  impossible  for  him  so  to  do. 

In  my  opinion  the  preemption  right  had  attached  and  was  subsisting 
on  each  of  these  tracts  at  the  time  the  line  of  the  road  was  definitely 
located,  and  therefore  they  are  excluded  firom  the  grant,  and  should  not 
and  do  not  go  to  the  road  under  the  law.  And  as  there  is  no  other 
claim  to  the  land  adverse  to  the  applicants,  (the  father  having  pur- 
chased the  same  for  the  benefit  of  his  sons,)  except  that  of  the  railroad, 
which  I  find  to  be  invalid,  I  am  of  opinion  that  the  applicants  are  enti- 
tled to  file  as  pre-emptors,  and  that  the  local  ofiicers  correctly  permitted 
them  so  to  do^  and  that  your  decision  in  refusing  such  filing  was  erron- 
eous and  should  be  reversed.  • 

I  therefore  reverse  the  same,  and  return  herewith  the  papers  trans- 
mitted with  your  letter  of  the  15tb  instant. 

Very  respectfully,  your  obedient  servant,. 

B.  R.  COWEN,  Acting  Secretary, 
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No.  426. 

HERMAN  V,  WEST  WISCONSIN  RAILROAD  COMPANY. 

A  settler  on  a  tract  of  public  land  within  the  provisions  of  the  act  of  March 
27, 1854,  (10th  Stat.,  269,)  entered  the  same  eleven  years  subsequent  to  fil- 
ing his  declaratory  statement,  but  prior  to  the  prescribing  of  the  rules  and 
regulations  by  the  Secretary  of  the  Interior  under  said  act. 

Held — That  he  was  not  in  default,  and  that  his  entry  was  valid. 

Department  of  the  Intebiob, 

Wasbingtoa,  D.  C,  Feb  18,  18T4. 

Sib  : — I  have  considered  the  case  of  Jacob  Herman  v.  The  West  Wis- 
cousin  Railroad  Company,  involving  title  to  lots  T  and  8,  and  S.  W.  \, 
Sec.  11,  Tp.  26,  R.  13  W.,  Palls  St.  Croix,  Wisconsin,  (offered  land,)  on 
appeal  from-joar  decision  of  March  20,  1813. 

Herman  settled  on  the  land  in  contest,  December  25,  1855,  and  filed 
his  declaratory  statement  January  3,  1856.  He  has  remained  in  pos- 
session since  that  date,  and  made  lasting  and  valuable  improvements, 
and  his  good  faith  is  undoubted. 

The  land  was  withdrawn  for  the  La  Crosse  and  Milwaukee  railroad 
(now  West  Wisconsin)  Jane  3,  1856.  The  line  of  the  railroad  was 
definitely  located,  July  13,  1857. 

The  land  was  approved  to  the  road  December  18,  1863,  long  before 
the  construction  of  the  railroad  along  said  section  1 1.  Herman  made 
cash  entry  June  6,  1867. 

You  held  his  entry  for  cancellation  on  the  ground  that  be  did  not 
make  proof  and  payment  within  one  year  from  filing  his  declaratory 
statement,  and  therefore  that  bis  claim  was  forfeited  before  the  line  of 
the  road  was  definitely  located,  and  the  railroad  was  entitled  to  the 
land  under  its  grant.  The  grant  to  the  La  Crosse  and  Milwaukee  rail- 
road excepted  from  its  operation  all  odd  numbered  sections  to  which  a 
pre-emption  right  had  attached  at  the  time  of  definite  location.  (11 
Stat,  20,  Sec.  1.) 

Was  there  such  a  right  subsisting  on  this  land  on  the  13th  of  July, 
1857,  the  time  of  definite  location  ?  I  think  there  was.  Herman  had 
settled  as  a  pre-emptor  prior  to  withdrawal,  and  was,. therefore/ within 
the  provisions  of  the  act  of  March  27,  1854,  (10  Stat.,  269,)  which  act 
authorized  persons  who  had  settled  on  lands  which  should  thereafter  be 
withdrawn  to  pre-empt  the  same  at  the  ordinary  minimum ;  provided 
they  should  "  prove  up  their  rights  according  to  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Interior,  and  pay  for 
the  same  before  the  day  that  may  be  fixed  by  the  President's  procla- 
mation for  the  restoration  of  said  lands  to  market." 

No  such  rules  and  regulations  were  prescribed  until  March  22,  1870. 
Herman  was  not,  therefore,  in  default,  and  his  pre-emption  was  a  valid 
and  subsisting  one  at  the  time  the  line  was  definitely  located,  and  the 
land  was  excluded  from  the  grant.  (See  my  decision  in  the  case  of 
John  Casson,  September  18,  1871,  and  Hans  Schwerinv.  Western  Pa- 
cific  Eailroad,  February  9,  1872. 

Herman  made  cash  entry  before  he  was  in  default,  and  is  superior  in 
right  to  the  railroad. 

I  reverse  your  decision,  and  award  to  him  the  land  in  contest. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  W.  Dbtjmmond,  Commissioner  General  Land-Office. 
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No.  427. 

SLOAN  V.  IOWA  FALLS  AND  SIOUX  CITY  R.  R.  CO. 

A  tract  included  in  a  cash  pre-emption  cntr^,  cancelled  becaase  it  embraced 
more  than  160  acres  and  not  included  in  a  subsequent  entry,  does  not 
enure  to  a  railroad  which  was  definitely  located  after  the  first  entry  was 
made,  and  prior  to  the  cancellation  thereof. 

Depabtment  of  the  Interiob, 

WaBhington,  D.  C,  October  30,  1874. 

Sir: — I  have  examined  the  case  of  James  B.  Sloan  v.  The  Iowa 
Falls  and  Sioux  City  Railroad  Company,  involving  title  to  lot  1,  sec. 
23,  T.  89,  R.  48,  Sioux  City,  Iowa,  on  appeal  from  your  deeision  of 
Nov.  7,  18T3. 

This  tract  is  within  the  six-mile  limits  of  the  road,  which  was  defin- 
itely located  July  5,  1856.  Sloan  entered  it  as  a  homestead  Feb.  17, 
1872,  and  afterwards  commuted  to  cash  entry.  He  claims  that  the 
land  is  excepted  from  the  grant  by  reason  of  a  pre-emption  cash  entry 
made  by  one  Honore  Ayott,  June  13, 1856.  The  record  shows  that 
Ayott  filed  his  declaratory  statement  for  lot  1  and  certain  other  tracts 
Feb.  22,  1856,  and  commuted  same  to  cash  pre-emption  entry  June 
13,  1856. 

His  original  filing  and  cash  entry  covered  more  than  160  acres,  and 
for  that  reason  his  entry  was  cancelled  June  3,  1857,  and  he  was 
allowed  to  make  a  new  one,  not  exceeding  160  acres.  In  the  new 
entry  lot  1  was  excluded,  and  the  purchase  money  therefor  returned  to 
him. 

This  case  resolves  itself  into  this  single  question :  Was  there,  on  the 
5th  of  July,  1856,  a  valid  pre-emption  claim  to  said  lot,  capable  of  be 
ing  perfected  into  a  complete  and  perfect  right  ?  I  think  there  was. 
Ayott  had  a  good  claim  to  160  acres.  He  had  the  right  to  elect  to  in- 
clude lot  1  as  a  part  of  that  claimed.  If  he  had  done  so  his  right 
would  have  been  complete.  That  he  did  not  do  it  is  immaterial.  He 
might  have  done  it.  I  reverse  your  decision,  and  herewith  return  the 
papers  transmitted  with  your  letter  of  July  22d  last 

Very  respectfully, 

C.  DELANO,  Secretary. 
To  the  Commissioner  of  the  General  Land-Office, 


No.  428. 

WESTERN  PACIFIC  R.  R  v.  SPRATT. 

Held— That  a  pre-emption  claim  which  had  been  abandoned  by  the  pre- 
emptor  before  tne  line  of  the  railroad  was  definitely  located,  did  not  pre- 
vent the  land  from  going  to  the  railroad. 

"  A  pre-emption  claim  may  be  defined  to  be  a  right  or  interest  subsisting 
under  the  pre-emption  law,  in  some  person,  to  a  tract  of  public  land,  which, 
by  a  farther  full  compliance  with  the  law,  may  be  ripened  into  a  periect 
title." 

Department  of  Justice, 
Offiob  of  Assistant  Attorney  General, 

Washington,  D.  C,  July  IT,  18T2. 
Sir  : — I  have  considered  the  case  of  the  Western  Pacific  Railroad 
Co.  V.  John  Spratty  involving  the  right  to  the  S.  E.  ^  of  Section  3,  T. 
9  N.,  R.  2  E.,  M.  D.  M.,  Marysville,  Cal.,  appealed  by  the  Company 
from  your  adverse  decision. 
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Township  plat  was  filed  July  1, 1859.  Spratt,  Angast  26, 1863,  filed 
D.  S.  on  the  land,  alleging  settlement  January  1,  1858.  In  the  spring 
of  1864  he  abandoned  his  claim,  and  never  having  returned  to  the  tract, 
died  in  1866,  leaving  no  heirs,  so  far  as  is  shown  in  the  case. 

The  land  was  included  in  the  withdrawal  of  September  13,  1862,  for 
the  Central  Pacific  R.  R. 

The  Central  Pacific  assigned  to  the  Western  Pacific  R.  R  Co.,  and 
the  assignment  was  ratified  by  act  of  March  3,  1865.     (13  Stat,  504.) 

By  the  grant  to  the  former  inuring  to  the  latter  Company  (12  Stat. 
489),  *'  lands  to  which  ^  *  ^  *  ^  pre-emption  claim  have  attached  at 
the  date  the  line  of  said  road  is  definitely  fixed,"  are  expressly  exempted 
from  its  operation.  The  line  of  the  road  was  definitely  fixed  past  the 
land  in  question.  May  8,  1868. 

If  therefore  the  tract  was  covered  by  a  pre-emption  claim  at  that  date, 
it  was  reserved  from  the  grant,  and  on  the  subsequent  failure  of  the 
claim  reverted  to  the  governmennt.  If  it  was  not  so  covered,  it  passed 
to  the  railroad. 

A  pre-emption  claim  may  be  de6ned  to  be  a  right  or  interest  subsist- 
ing, under  the  pre-emption  law,  in  some  person,  to  a  tract  of  public  land, 
which,  by  a  further  full  compliance  with  the  law,  may  be  ripened  into 
a  perfect  title. 

It  is  essential  to  a  bona  fide  preemption  claim  that  it  subsist  in  some 
person,  and  that  it  be  capable  of  being  perfected. 

Both  of  these  elements  are  wanting  in  the  claim  of  Spratt. 

His  right,  granting  that  he  once  had  a  right,  (which  is  doubtful,  for 
there  was  no  law,  s4,  the  time  he  made  his  settlement,  allowing  pre- 
emption on  un surveyed  land  in  California,)  had  lapsed  by  his  failure  to 
make  proof  and  payment  at  the  time  required  by  law,  and  at  the  time 
the  right  of  the  road  attached  he  was  dead,  leaving,  as  far  as  appears, 
no  heirs.     He  had  as  early  as  1864  abandoned  the  premises. 

I  do  not  think  it  is  material  that  his  filing  had  not  been  formally  can- 
celled by  the  General  Land-Office. 

I  think  that  there  was  no  pre-emption  claim  attached  to  the  land, 
within  the  meaning  of  the  act,  at  the  date  of  definite  location  of  the 
road,  and  that  the  tract  belongs  to  the  road  under  the  grant.  I  advise 
a  reversal  of  the  decision  of  the  Commissioner. 

Very  respectfully, 

W.  H.  SMITH,  Asst.  AUy.  General 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  July  31,  1872. 


No.  429. 

ANSON  MILLS. 

Under  the  third  section  of  the  act  of  July  1, 1862,  a  party  applied  to  pre- 
empt land  within  the  U.  P.  R.  R.  limits. 

Rejected,  as  before  the  tracts  applied  for  could  be  purchased  under  the  act 
of  1841  they  must  be  formally  restored  to  market. 

dspabtmbnt  of  the  interior, 

General  Land  Offioe, 
Washington,  D.  C,  Sept.  15,  1873. 
Register  and  Reoeiveb,  North  Platte,  Nebraska. 

Gentlemen  : — I  have  examined  the  application  of  Anson  Mills  for- 
warded byyott  March  24,  1873,  to  file  hia  declaratory  statement  on  the 
27 
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S.  W.  i,  Sec.  33,  14  N.,  30  W.,  an  odd  section  within  the  limits  of  the 
grant  of  1862  to  the  Union  Pacific  Railroad  Company. 

Mr.  Mills  offered  to  fife  March  14,  1873,  alleging  settlement  Decem- 
ber 21,  1872 ;  land  unoffered.  His  declaratory  statement  is  in  the  usual 
form^  except  ah  interlineation  which  makes  his  claim  read  as  follows : 
''And  I  do  hereby  declare  my  intention  to  claim  the  said  tract  of  land, 
except  that  portion  not  disposed  of  by  the  Union  Pacific  Kailroad  Com- 
pany July  16,  1869,  as  a  pre-emption  right  under  the  provisions  of  said 
act  of  4th  September,  1841." 

He  bases  hi^  alleged  right  to  purchase  the  land  on  the  provision  of 
the  third  section  of  the  act  of  July  1, 1862,  that  ''  all  such  lands  so 
granted  by  this  section  which  shall  not  be  sold  or  disposed  of  by  said 
company  withhi  three  years  after  the  entire  road  shall  have  been  com- 
*  pleted,  shall  be  subject  to  settlement  and  pre-emption  like  other  lands, 
at  a  price  not  exceeding  one  dollar  and  twenty-five  cents  per  acre,  to  be 
paid  to  said  company." 

He  files  documents  which  he  relies  on  to  show  that  the  road  has  been 
completed  for  more  than  three  years,  and  thereupon  rests  his  applica- 
tion to  file. 

This  Office  has  heretofore  held  that  said  proviso  of  the  act  of  1862  is 
a  condition  running  with  the  grant,  and  imposes  on  the  company  the 
obligation  after  three  years  to  throw  its  lands  open  to  settlement  and 
pre-emption  at  a  maximum  price.  A  late  decision  of  the  United  States 
Supreme  Court  seems,  however,  to  indicate  a  different  construction. 

I  do  not  find  it  necessary,  however,  to  decide  the  question  in  this 
case. 

The  declaratory  statement  of  Mr.  Mills  is  completely  annulled  in  its 
effects  by  the  interlineation  which  he  has  seen  fit  to  introduce  in  the 
regular  form  of  printed  blank.  •  As  now  stated,  it  calls  for  land  alleged 
to  be  in  a  particular  condition,  **  except  that  portion  "  not  in  such  con- 
dition. 

Further,  I  do  not  find  any  allegation  that  the  land  was  not  disposed 
of  by  the  company  prior  to  the  expiration  of  three  years  from  the 
alleged  date  of  the  completion  of  the  road. 

I  therefore  decline  to  enter  upon  the  consideration  of  the  questions 
presented  by  the  law  referred  to,  or  even  to  the  ascertainment  of  the 
alleged  fact  of  completion. 

It  is  sufficient  to  say  that  the  land  is  withdrawn  from  market,  is  con- 
sidered as  within  the  grant,  and  if  it  should  ever  again  fall  under  the 
pre-emption  laws,  full  notice  of  that  fact  and  formal  restoration  will  be 
necessary  before  applications  for  purchase  can  be  properly  received. 

You  will  so  advise  Mr.  Mills,  and  allow  him  sixty  days  for  appeal. 

Very  respectfully,  , 

WILLIS  DRUMMOND,  Commissioner. 

Affirmed  March  24,  1874,  by  Acting  Secretary  B.  R.  Cowen,  for  the 
reasons  above  set  forth. 


TITLE  IV.]  EAILROAD  GRANTS.  419 

No.  430. 

ABBOTT  V.  CENTRAL  PACIFIC  RAILROAD  COMPANY. 

The  application  of  a  settler  to  file  on  railroad  lands  when  settlement  was 
subsequent  to  withdrawal  should  be  rejected  in  the  absence  of  evidence 
showing  the  pendencjr  of  a  legal  claim  at  the  date  of  withdrawal.  But 
when  an  affidavit  is  filed  alleging  the  existence  of  such  adverse  claim,  an 
investi^tion  should  be  had  to  ascert^iin  the  facts,  as  the  existence  of  such 
conflicting  claim  at  the  date  of  definite  location  would  exclude  the  tract 
from  the  grant,  notwithstanding  the  prior  settler  had  made  no  filing  on 
the  land. 

Department  of  the  Intebioe, 

Washington,  D.  C,  March  31,  18T3. 

Sib  : — I  have  examined  the  case  of  Seneca  J,  Abbott  v.  The  Central 
Pacific  Railroad  Company,  involving  title  to  S.  ^,  N.  E.  J,  S.  ^,  N.  W. 
J,  Sec.  25,  Tp.  11  N.,  R  3  E.,  Marysville,  California,  on  appeal  from 
your  decision  of  July  23, 1872. 

The  tract  in  controversy  is  within  the  limits  of  the  grants  to  the 
Western  (now  Central)  Pacific  Railroad  Company  and  the  California 
and  Oregon  Railroad  Company,  and  was  included  in  the  withdrawal  of 
September  13,  1862,  and  January,  1865,  for  the  former,  and  that  of 
February  25,  186*7,  for  the  latter  road.  The  township  plat  was  filed 
in  the  local  office  in  18  tO. 

On  the  20th  day  of  December,  1871,  Abbott  appeared  at  the  local 
office  and  offered  to  file  on  the  land  as  a  pre-emptor,  alleging  settlement 
thereon  in  July,  1868.  Accompanying  the  application  was  his  affidavit, 
in  which  he  alleged  that  he  was  a  qualified^pre-emptor ;  that  he  settled 
on  the  tract  in  controversy  in  July,  1868  ;  that  he  had  since  that  date 
continuously  resided  thereon  with  his  family ;  that  he  had  cultivated 
and  improved  the  tract ;  that  at  the  time  of  his  settlement  he  purchased 
the  improveinents  of  one  James  Smith  ;  that  said  Smith  settled  on  the 
tract  in  1858;  that  he  (Smith)  was  a  qualified  pre-emptor;  that  said 
Smith  continuously  resided  on  the  tract,  cultivating  and  improving  it, 
from  the  date  of  his  settlement  in  1 858  to  the  time  of  the  sale  of  his 
improvements  to  him  (Abbott)  in  July,  1868  ;  and  that  to  the  best  of 
his  (Abbott's)  information,  knowledge,  and  belief  he,  (Smith,)  in  good 
faith,  up  to  the  time  of  such  sale,  claimed^  the  tracts  under  the  pre- 
emption laws  of  the  United  States. 

The  local  officers  rejected  the  application  of  Abbott,  on  the  ground 
that  the  tract  was  included  in  the  withdrawal  limits  of  the  California 
and  Oregon  Railroad. 

On  appeal,  you  reject  the  application  of  Abbott  in  favor  of  the  Cei^ 
tral  Pacific  Company,  on  the  grounds  stated  in  your  letter  of  July  23, 
1872.     Abbott  has  appealed  to  the  Department. 

I  agree  with  you  that  the  application  of  Abbott  to  file  as  a  pre-emp- 
tor should,  so  long  as  the  land  retains  its  present  status,  be  denied, 
inasmuch  as  he  does  not  allege  or  claim  settlement  prior  to  the  with- 
drawal ;  but  I  am  clearly  of  the  opinion  that  the  tract  should  not  be 
awarded  to  the  company  without  an  examination  into  the  matters  of 
fact  alleged  in  the  affidavit  of  Abbott.  If  the  allegations  therein  made 
are  true,  it  is  clear  that  at  the  date  of  definite  location  of  the  line  of  the 
road  there  was  in  existence  a  valid  pre-emption  claim  to  the  tract  in 
controversy,  which  would  of  course  take  it  from  the  grant  to  the  com- 
pany. 

Under  these  circumstances,  and  in  view  of  the  fact  that  Abbott 
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appears  to  have  a  valaable  interest  in  the  tract  in  controversy,  which  he 
can  in  no  other  way  assert  or  defend,  I  am  of  opinion  that  an  investi- 
gation should  be  ordered  before  the  local  officers  of  the  facts  alleged, 
and  that  he  should  be  given  an  opportunitiy  to  show  that  at  the  date 
of  the  definite  location  of  the  line  of  the  road  the  tract  in  controversy 
was  covered  by  a  valid  pre-emption  claim. 

I  modify  your  decision  in  the  manner  above  specified,  and  return 
herewith  the  papers  transmitted  with  your  letter  of  February  6,  1873. 

Yery  respectfully, 

B.  R.  COWEN,  Acting  Secretary, 
Hon,  Willis  Dbummond,  Commissioner  General  Land-Office, 


No.  431. 

SCOTT  V.  WESTERN  PACIFIC  R.  R.  CO. 

Unsurveyed  lands  in  California  were  not  subject  to  pre-emption  settlement 
after  the  expiration  of  the  act  of  March  1, 1854,  (10  Stats.,  268,)  and  prior 
to  the  act  of  May  30, 1862.    (12  Stats.,  409.) 

Pre-emption  filinj^s  cannot  be  received  by  the  local  land-office  prior  to  the 
filing  of  the  townshij)  plat  in  their  office,  and  such  illegal  filings,  in  the 
face  of  an  adverse  claim,  cannot  be  perfected  by  proof  and  payment. 

Department  of  the  Interior, 

Washington,  D.  C,  June  11,  18T3. 

Sir.: — I  have  considered  the  case  of  Martin  C.  Scott  v.  The  Western 
Pacific  B.  B,  Co.,  involving  the  right  to  W.  ^  of  N.  W.  i.  Section  33, 
T.  5  N.,  R.  7  E.,  Stockton  district,  California,  appealed  by  the  latter 
from  your  adverse  decision  o^the  18th  November  last. 

The  land  is  unoffered,  township  plat  filed  May  25,  1859.  The  tract 
was  duly  selected  by  the  R.  R.  Co  Sept.  23,  1869,  and  patented  to 
them  under  their  grant  April  9,  18T0. 

Scott,  March  10,  1859,  filed  D.  S.  on  this  and  other  land,  alleging 
settlement  Dec.  10,  1858.  Dec.  9,  1871,  at  his  request,  the  R.  R.  Co. 
was  cited  to  appear  on  Jan.  2,  18*72,  to  show  cause  why  he  should  not 
be  allowed  to  complete  his  claim.  At  the  latter  date  his  proofs  were 
received,  and  he  was  allowed  to  make  payment  for  the  land  with  A.  C. 
Scrip. 

Under  date. of  Nov.  18,  18t2,  you  notified  the  R.  R.  Co.,  through  its 
attorney,  Henry  Beard,  Esq.,  of  Scott's  claim  to  the  land,  and  requested 
him  (Beard)  to  cause  relinquishment  by  the  Company  of  the  land 
claimed,  and  informed  him  that  "  in  case  of  failure  or  refusal  to  file  such 
relinquishment  here  (in  your  office)  within  sixty  days  from  this  date, 
steps  will  be  taken  to  issue  a  second  patent  for  said  tract,  reciting  the 
erroneous  patenting  of  the  tract  to  your  Company." 

Mr.  Beard  regarded  this  as  ah  interlocutory  order,  and  not  a  final 
decision  in  the  case,  neglected  to  take  appeal  therefrom,  although  in- 
tending to  contest  Scott's  right  to  the  land.  You  accordingly,  after 
the  expiration  of  the  sixty  days,  issued  patent  to  Scott,  and  forwarded 
it  to  the  land  officers  for  delivery. 

Mr.  Beard  having  appealed  from  this  action,  the  local  officers  were 
directed  by  your  telegram  of  February  12  last,  to  hold  and  not  deliver 
the  patent,  and  it  now  remains  in  their  hands  subject  to  your  orders. 

Two  insuperable  objections  appear  to  Scott's  claim : 

1st.  His  settlement  was  made  Dec.  10, 1858,  upon  unsurveyed  land, 
after  the  expiration  of  the  act  of  March  1,  1854,  (10  Stat,  268,)  and  be- 


TITLE  IV.]  RAILROAD  GRANTS.  421 

fore  the  passage  of  the  act  of  May  30,  1862,  (12  Stat,  409,)  a  period 
within  which  such  settlements  were  inadmissible  and  without  authority 
of  law. 

2d.  At  the  date  of  his  alleged  filing,  the  township  plat  had  not  been 
filed,  and  he  was  therefore  without  authority  to  make  and  the  Register 
without  authority  to  receive  his  filing. 

His  claim  having  no  legal  inception,  the  local  officers  erred  in  receiv- 
ing his  proof  and  payments  until  these  defects  were  healed. 

This  might  have  perhaps  been  done  in  the  absence  of  a  valid  adverse 
claim.  But  the  right  of  the  road  having  intervened  and  been  carried 
to  patent,  it  was  impossible,  and  his  case  must  wholly  fail. 

I  reverse  your  decision,  and  direct  the  recall  and  cancellation  of  the 
patent  to  Scott.  The  papers  in  the  case;  transmitted  with  your  letter 
of  April  8  last,  are  herewith  returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  LandrOffice. 


IV.  VERSUS   MISCELLANEOUS  ADVERSE  CLAIMS. 

No.  432. 
SARGENTS,  TREADWAYS  et  al.  v.  WESTERN  PACIFIC  R.  R.  CO. 

The  decisions  of  the  heads  of  departments  should  not  be. disturbed  except 
in  extraordinary  cases.  To  ascertain  the  meaning  of  the  word  "  reserved," 
resort  may  be  nad  to  the  several  Congressional  acts  in  which  the  same 
terra  occurs. 

Land  embraced  within  an  unadjusted  private  grant  is  ''reserved"  within 
the  meaning  of  that  word. 

Depabtment  of  the  Interior, 

Washington,  D.  C,  March  16,  18Y1. 

Sir  : — I  retnrn  the  papers  in  the  case  of  the  SargentSf  Treadways  et 
al.  V.  The  Western  Pacific  Railroad  Company ,  which  accompanied  the 
letter  from  your  office  of  the  2d  of  December  last. 

The  attorneys  of  the  Company  applied  for  a  reconsideration  of  the 
decision  of  my  immediate  predecessor  in  this  case,  on  the  ground  of  an 
alleged  error  of  law. 

I  submitted  to  the  Attorney  General  for  his  opinion,  whether  in  view 
of  the  decisions  of  the  Supreme  Court,  and  of  his  predecessors  in  pre- 
vious similar  cases,  I  was  authorized  to  grant  the  application,  and  also 
whether  there  was  any  error  of  law  in  his  decision.  The  Attorney 
General,  on  the  f  th  instant,  rendered  an  opinion  answering  both  ques- 
tions in  the  negative. 

I  enclose  said  opinion  (and  when  you  have  taken  a  copy  you  will 
return  it),  and  direct  that  the  decision  in  favor  of  the  Sargents,  Tread- 
ways,  et  al.,  be  carried  into  effect. 

Very  respectfully,  your  obedient  servant, 

W.  T.  OTTO,  Acting  Secretary. 
Hon.  Willis  Drummond,  Commissioner  of  General  Land- Office. 
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Department  of  Justice, 

March  T,  18T1. 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Sir  : — On  the  7th  of  July  last,  Mr.  Cox,  then  Secretary  of  the  Inte- 
rior, decided  the  case  of  R,  G.  Sargent  and  others^  and  S.  V.  Tread- 
way  and  others  v.  The  Western  Pacific  Railroad  Company ,  in  which 
an  appeal  to  him  had  been  taken  from  the  Commissioner  of  the  Oeneral 
Land-Office.  He  affirmed  the  decision  of  the  Commissioner  in  favor  of 
the  Sargents  and  Treadways,  and  recognized  those  persons  as  the  law- 
ful purchasers  of  certain  lands  in  California  under  the  act  of  July  23, 
1866.     (14  U.  S.  Stat,  220.) 

The  Railroad  Company  has  asked  you  to  reconsider  the  case,  and  to 
reverse  this  decision  of  your  predecessor. 

The  application  rests  solely  upon  the  ground  that  his  decision  was 
erroneous  in  law.  Your  letter  of  the  6th  of  January  last  requests  my 
advice  upon  the  question,  whether  you  are  authorized  to  reconsider 
the  case,  and  also  upon  the  question  whether  there  is  any  error  of  law 
in  Mr.  Cox's  decision. 

It  has  not  yet  been  settled  how  the  decisions  of  the  head  of  a  depart- 
ment have  the  conclusive  force  of  the  judgments  of  courts.  But  the 
better  opinion  certainly  is  that  such  decisions  should  not  be  disturbed 
except  in  extraordinary  cases.  The  United  Staies  v.  The  Bank  of  the 
Metropolis,  15  Peters'  R.  401 ;  Opinion  of  Mr.  Wirt,  2  Opinions,  9 ;  of 
Mr.  Taney,  2  Opinions,  464  ;  of  Mr.  Nelson,  4  Opins.,  341 ;  of  Mr.  Tou- 
cey,  5  Opins.,  29 ;  of  Mr.  Johnson,  5  Opios.,  123-4 ;  of  Mr.  Black,  9 
Opins.,  101,  301-2,  387  ;  of  Mr.  Stanbery,  12  Opins.,  358 ;  of  Mr.  Hoar 
(not  yet  published),  dated  April  26,  1867,  in  relation  to  the  case  of  Ad- 
miral Goldsborough,  and  another  unpublished  opinion  of  May  5, 1870, 
in  relation  to  the  claim  of  George  Chorpening.  Against  this  current 
of  authority  is  to  be  set  the  opinion  of  Attorney  General  Bates,  10 
Opins.,  pp.  61-62.  His  dissent  is,  however,  somewhat  weakened  in 
force  by  his  later  opinion  in  the  case  of  Anson  Dart,  10  Opins.,  255,  in 
which  he  seems  substantially  to  concur  with  the  other  opinions  which 
I  have  cited. 

In  the  case  in  hand,  the  parties  in  interest  were  heard  before  Secre- 
tary Cox.  His  decision  was  the  result  of  careful  and  thoi*ough  consid- 
eration. It  is  not  alleged  that  any  material  fact  in  the  case  can  now  be 
laid  before  you  which  was  not  before  him.  There  was  no  haste,  no 
surprise,  no  inadvertence.  I  am,  therefore,  of  opinion  that  his  decision 
should  be  considered  as  the  final  adjudication  of  your  Department 

But  you  also  ask  whether  his  decision  was  correct. 

The  claim  of  the  Railroad  Company  rests  upon  the  donation  in  the 
act  of  July  1, 1862,  sec.  3  (12  U.  S.  Stat,  492),  '*  of  five  alternate  sections 
per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and  within  the 
limits  of  ten  miles  on  each  side  of  said  road,  not  sold,  reserved,  or  other- 
wise disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or 
homestead  claim  may  not  have  attached,  at  the  time  the  line  of  said 
i#ad  is  definitely  fixed." 

This  section  is  amended  by  the  act  of  July  2,  1864,  sec.  4.  (13  XT.  S. 
Stat,  358.)  The  lands  in  question  are  a  part  of  what  is  known  as  the 
*'  Moquelemas"  grant.  This  grant  was  confirmed  by  a  decree  of  the 
District  Court  in  California,  in  April,  1857.  In  March,  1860,  the  Su- 
preme Court  on  appeal  reversed  this  decision  and  remanded  the  case  for 
further  evidence.    The  District  Court,  upon  a  new  hearing  in  June 
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1862,  rejected  the  claim,  and  this  decision  was  affirmed  by  the  Supreme 
Court  on  appeal,  February  13,  1865. 

The  Sargents  and  Treadways  contend  that  the  pendency  of  this 
claim  brings  the  land  in  question  within  the  meaning  of  the  term  '*  re- 
served," in  section  3  of  the  act  of  July  1,  1862,  and  this  excepts  it  from 
the  donation  to  the  company.  On  the  other  hand  the  company  con- 
tends that  the  pendency  of  such  a  claim,  ultimately  ascertained  by  the 
decision  of  the  Supreme  Court  to  have  been  invalid,  does  not  bring  the 
land  within  the  meaning  of  that  term. 

To  ascertain  the  meaning  of  Congress  in  the  use  of  this  word  '*  re- 
served," we  may  resort  to  other  legislation  in  which  the  same  term 
occurs.  An  act  was  passed  March  3,  1851,  to  ascertain  and  settle  the 
private  land  claims  in  the  State  of  California,  in  which  the  mode  of 
proceeding  to  settle  such  claims  is  prescribed  in  full.  (9  U.  S.  Stat.,  631.) 
It  was  under  this  act  that  the  above  proceedings  in  relation  to  the 
Moquelemas  grant  were  had.  In  an  act  to  extend  preemption  rights 
to  certain  lands  therein  mentioned,  passed  March  3,  1853,  (10  U.  S. 
Stat,  244,)  this  language  is  found :  "  That  any  settler  who  has  settled, 
or  mav  hereafter  settle,  on  lands  heretofore  reserved  on  account  of 
claims  under  French,  Spanish  or  other  grants,  which  have  been  or  shall 
be  hereafter  declared  by  the  Supreme  Court  of  the  United  States  to  be 
invalid,  shall  be  entitled  to  all  the  rights  of  pre-emption  granted  by  this 
act,  and  the  act  of  fourth  of  September,  1841,  entitled,  'An  act  to  ap- 
propriate the  proceeds  of  the  public  lands  and  to  grant  pre-emption 
rights,'  after  the  lands  shall  have  been  released  from  reservation,  in 
the  same  manner  as  if  no  reservation  existed. 

In  this  act  Congress  treats  lands  in  the  condition  of  the  ''  Moquele« 
mas  "  grant  as  lands  reserved.  Here,  then,  we  have  a  legislative  defi- 
nition of  this  word  as  used  in  the  act  of  July  1,  1862.  The  land  covered 
by  the  ''  Moquelemas  "  grant  was  held  back  from  survey  on  account  of 
a  claim  under  a  Spanish  grant  which  has  been  declared  by  the  Supreme 
Court  of  the  United  States  to  be  invalid,  and  such  land  in  the  act  of 
March  3,  1853,  is  described  as  reserved.  A  word  should  be  taken  in 
the  same  sense  when  used  in  different  statutes  upon  the  same  subject, 
unless  there  is  something  in  the  context  to  denote  a  different  sense. 

The  case  of  WalcoU  v.  Des  Moines  Company,  (5  Wall.,  681,)  cited 
by  Secretary  Cox,  seems  to  me  to  be  an  authority  in  support  of  his 
decision. 

The  substance  of  that  case  is  this,  that  in  a  grant  of  lands  to  certain 
railroads,  an  exception  of.lands  heretofore  reserved  to  the  United  States 
by  an  act  of  Congress,  or  in  any  other  manner  by  competent  authority, 
for  the  purpose  of  aiding  in  any  objects  of  internal  improvement  or  for 
any  purpose  whatsoever,  was  applicable  to  lands  which  had  been  sup- 
posed to  pass  under  a  previous  grant,  but  which  were  afterwards  deter- 
mined by  adjudication  not  to  have  so  passed. 

I  am  unable  to  find  a  distinction  between  the  principle  of  that  deci- 
sion of  the  Supreme  Court  and  the  principle  upon  which  Secretary  Cox 
has  proceeded  in  his  decision.  If,  therefore,  I  were  called  upon  to  de- 
cide the  question  as  an  original  one,  I  should  come  to  the  conclusion 
which  he  has  reached. 

Yery  respectfully,  your  obedient  servant, 

A.  T.  AKERMAN,  Attorney  General. 
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No.  433. 

CENTRAL  PACIFIC  R.  R.  CO.  v.  STATE  OF  NEVADA. 

Upon  consideration  of  the  objections  urged  by  the  above  Company  to  the 
final  approval  of  selections  made  by  the  State  of  Nevada  of  certain  de- 
scribed tracts  of  land  on  odd  sections  within  the  abandoned  Mill  and 
Timber  Reserve  for  the  benefit  of  Indians,  within  the  limits  of  the  grant 
to  said  Company,  it  was  held,  that  lands  in  question  were  covered  by 
the  said  reserve  at  the  date  of  definite  location  of  the  line  of  route  by 
the  Company.  Under  the  well  settled  rule  of  the  Department,  they  were 
protected  against  the  grant  to  the  Company,  and  on  the  subsequent  re- 
moval of  the  reservation  reverted  to  the  mass  of  the  public  land,  subject 
to  general  disposal  under  appropriate  laws. 

Depabtment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  16,  18T3. 
Register  and  Receiver,  Carson  City,  Nevada, 

Gentlemen  : — The  State  of  Nevada  selected  the  following  lands  in 
your  district  under  acts  Sept.  4, 1841,  July  4,  1866,  and  June  8,  1868, 
falling  within  the  limits  of  the  grant  to  the  C.  P.  R.  R.  Co.,  and  also 
within  the  boundaries  of  the  late  mill  and  timber  Reserve,  on  the 
Truckee  River,  6et  apart  for  Indian  purposes  by  President's  order 
of  April  28,  1864,  lot  2,  N.  W.  19,  S.  \  lot  3,  S.  W.  19.  N.  E.  \,  19, 
N.  i  lot  3,  S.  W.  19,  8.  i  lot  3,  N.  W.  19,  N.  i,  lot  3,  N.  W.  31,  and 
S.  \  S.  E.  i,  31,  T.  19  N.,  R.  18  E. 

On  the  lOtb  of  August  last,  Henry  Beard,  Esq.,  attorney  for  the 
G.  P.  R.  R.  Co.  was  allowed  to  present  such  objections  as  the  R.  R. 
Co.  might  have  to  the  approval  of  the  tracts  mentioned  above.  No 
objection  having  been  filed  within  that  time,  this  office,  under  date 
Nov.  25,  1872,  submitted  a  list  embracing  these  and  other  lands  to  the 
Hon.  Secretary  of  Interior,  and  recommended  that  the  same  be  ap- 
proved to  the  State  of  Nevada. 

This  action  was  based  upon  the  proposition  that  the  lands  in  the  odd 
sections  falling  within  the  reserve  were  excepted  from  the  operation  of 
the  R.  R.  grant.  On  the  30th  of  Nov.  last,  Mr.  Beard  advised  this 
office  that  he  would  at  an  early  date  present  his  objections  to  the 
approval  of  said  selections,  and  under  date  of  4th  Dec.  last,  filed  an 
argument  in  suppport  of  the  right  of  the  R.  R.  Co.  to  the  odd  sections 
within  the  late  reserve  which  falls  in  Tps.  18  and  19  N.,  R.  18  E. 

These  townships  were  withdrawn  for  railroad  purposes  Oct.  4,  1864. 
The  railroad  was  constructed  opposite  said  lands  as  early  as  Oct.  25, 
1867,  as  appears  from  a  map  filed  by  said  company. 

By  the  act  of  July  1,  1862,  granting  lands  in  aid  of  the  construction 
of  this  road,  there  is  excepted  from  the  grant  lands  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States,  or  to  which  a  pre-emption 
or  homestead  claim  may  have  attached  at  the  time  the  line  of  the  road 
was  definitely  fixed. 

The  act  of  July  2,  1864,  making  an  additional  grant  to  said  road, 
provides  in  the  fourth  section,  among  other  things,  that  said  grant 
shall  not  defeat  or  impair  any  pre-emption,  homestead,  swamp-land, 
or  other  lawful  claim,  nor  include  any  Government  Reservation. 

The  circumstances  which  led  to  the  setting  apart  of  this  reserve  are 
shown  by  a  letter  from  the  Hon.  Commissioner  of  Indian  Affairs  to  the 
Department  dated  June  30,  1868,  a  copy  of  which  is  found  with  the 
argument  of  Mr.  Beard,  to  be  as  follows : 

"  In  a  letter  dated  February  26,  1864,  Hon.  James  W.  Nye,  the 
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Governor  and  ex-officio  Supermtendent  of  Indian  Affairs  of  Nevada, 
enclosed  to  Hon.  J.  P.  Usher,  Secretary  of  the  Interior,  the  field  notes 
and  plat  of  survey  of  the  exterior  boundaries  of  this  reservation.  On 
the  15th  April,  1864,  the  papers  were  referred  to  this  office.  (Indian 
Office.)  On  the  20th,  same  month,  they  were  returned  to  the  Depart- 
ment with  the  recommendation  that  the  President  of  the  United  States 
be  requested  to  direct  that  the  area  embraced  in  the  field-notes  and  plat 
be  excepted  from  the  public  surveys,  for  the  purpose  of  a  mill  and  tim- 
ber reservation,  for  the  use  and  benefit  of  the  Indians  of  the  Territory." 

"  On  the  28th  of  April,  1864,  the  papers  were  submitted  by  the  Hon. 
Secretary  of  the  Interior  to  the  President,  with  the  recommendation 
that'  said  mill  and  timber  reservation  be  excepted  from  public  survey, 
and  on  the  same  date  the  papers  were  endorsed  by  the  President,  as 
follows:  *  Let  the  reservation  be  excepted  from  public  survey.' " 

The  reservation  so  set  apart  embraced  20,531^^^  acres.  It  is  in- 
sisted by  the  railroad  company  that  the  object  aimed  at  by  the  reser- 
vation of  these  lands  was  to  set  apart  the  timber  on  the  tract,  partly  for 
the  use  of  the  Indians,  and  at  the  same  time  to  preserve  such  timber  for 
the  use  and  benefit  of  the  railroad  company  in  constructing  their  road. 
I  find  nothing  in  the  papers  relating  to  the  case  tending  to  show  that 
there  was  anything  before  the  President  on  the  2dth  April,  1864,  when 
he  gave  the  order  for  the  reservation,  indicating  that  the  land  was  to 
be  reserved  for  any  other  use  than  as  a  mill  and  timber  reservation  for 
Indian  purposes ;  that  the  railroad  company  or  their  interests  had  been 
consulted  by  the  Indian  Bureau  or  the  Department,  in  recommending 
the  reservation,  or  that  the  lands  reserved  were  liable  to  fall  within  the 
limits  of  the  grant  to  the  railroad  company.  In  short,  no  reference 
appears  to  bave  been  made  to  the  railroad  company  in  the  papers 
accompanying  the  order  of  reservation.  It  is  hardly  reasonable  to 
assume  that  those  officers  had  any  other  reasons  than  those  assigned, 
for  recommending  that  the  lands  be  reserved  for  Indian  purposes.  It 
is  clear  to  my  mind  that  the  land  was  set  apart  as  a  mill  and  timber 
reservation  for  Indian  purposes,  and  for  no  other.  It  is  equally  clear 
that  it  was  such  a  reservation  as  might  be  used  for  that  purpose  tempo- 
rarily or  perpetually,  as  might  be  required  by  the  Government.  It  was, 
to  use  the  language  of  the  act  of  July  2d,  1864,  a  '*  Government  Reser- 
vation." I  do  not  regard  the  circumstances  which  led  to  the  abandon- 
ment of  the  reserve  in  1868,  or  to  the  extension  of  the  public  lines  of 
survey  over  said  reservation,  prior  to  the  relinquishment,  as  having  any 
bearing  upon  the  case,  and  hence  have  not  considered  them. 

But  the  attorney  for  the  railroad  company  insists  that  the  order  of 
reservation,  dated  April  28,  1864,  was  subsequent  to  the  act  of  July  1, 
1862,  granting  lands  to  said  company,  and  the  conditions  of  that  grant 
having  been  complied  with  and  fulfilled,  so  far  as  the  United  States  is 
concerned,  the  grant  takes  effect  by  relation,  and  the  title  of  the  com- 
pany vests  from  the  date  of  the  grant.  This  view,  however,  is  not  in 
consonance  with  the  construction  uniformly  placed  on  the  terms  of  this 
and  similar  grants  by  the  Department. 

This  same  view  was  advanced  in  reference  to  the  Iowa  Railroad 
grants  by  act  May  15,  1856.  The  question  was  presented  to  Mr.  At- 
torney General  Gushing  by  the  Department,  who,  in  an  opinion  dated 
Dec  19,  1856,  says; 

"  But  the  errant  was  not  merely  subject  to  future  events  for  the  deter- 
mination of  I  be  specific  section  of  land  to  which  it  would  attach  ;  it  was 


426  RAILEOAD  GRANTS.  [title  iv. 

also  subject  not  to  vest  at  all,  or  to  be  divested  according  to  future 
events ;  for  the  State  of  Iowa  migbt  not  accept  or  might  fail  to  execute 
conditions  annexed  to  the  grant,  such,  for  instance,  as  the  primary  one 
of  entering  upon  the  construction  of  the  contemplated  roads. 

'*  If  the  act  stopped  here  there  would  be  nothing  in  it  to  constitate, 
on  the  dav  of  its  enactment,  an  actual  severance  of  certain  sections 
from  the  public  domain  or  transfer  to  the  State  of  Iowa  a  vested  inter- 
est in  the  same." 

"  It  is  not  a  grant  of  lands  by  their  character,  like  a  grant  of  swamp- 
lands to  a  State,  or  a  grant  of  specific  sections  of  riparian  land,  fixed  at 
the  time  by  the  course  of  a  river.  Instead  of  this  it  is  a  grant  on  a  Hue 
of  unlocated  railroads.  To  assume^  in  such  a  case,  the  grant  vests  at 
once,  would  deprive  the  general  proprietor  of  the  use  of  his  land,  not 
only  within  six  sections  of  a  line  certain,  but  anywhere  and  every- 
where, within  any  possible  line.  Such  an  effect  is  not  to  be  presumed. 
To  be  conceded  it  must  be  expressly  enacted.  But  the  act  does  not  leave 
the  question  here ;  it  proceeds  implicitly  to  negative  the  supposed  effect. 
It  contemplates  that  the  United  States  shall  retain  power  to  convey 
within  all  the  possible  limits  of  the  grant,  either  by  ordinary  sale  or  on 
pre-emption,  up  to  the  time  when  the  routes  of  said  roads  are  definitely 
'  fixed.'  and  provides  for  the  case  by  granting  contingently  substituted 
lands  beyond  the  original  limits. 

"  In  my  opinion,  therefore,  the  act  by  its  text  makes  a  conditional 
grant  in  presenii  in  the  nature  of  a  JlocUt  and  which  does  not  attach  to 
any  particular  parcel  of  the  public  lands  until  the  necessary  determin- 
ative lines  shall  have  been  fixed  on  the  face  of  the  earth."  18  Opins., 
244. 

In  a  decision  by  the  Hon.  Secretary  of  Interior,  dated  29th  of  April, 
18*ri,  in  the  case  of  Daniel  Freeman  v.  Union  Pacific  E.  R,  Co.,  in 
which  he  fully  concurs  in  the*opinion  of  the  Assistant  Attorney  General 
in  the  case,  the  nature  of  this  grant  was  fully  considered.  The  latter 
officer,  in  speaking  of  the  terms  of  the  grant,  says : 

''  The  grant  was  a  present  grant,  but  in  the  nature  of  a  float  until  the 
line  of  the  road  was  '  definitely  fixed ;'  when  definitely  fixed  it  became 
operative  and  title  vested." 

In  support  of  this  the  Assistant  Attorney  General  quotes  the  last 
paragraph  of  Mr.  Cushing's  opinion  given  above,  and  states : 

"Attorney  General  Black  says,  in  a  like  case,  when  the  definite  loca- 
tion of  the  road  has  been  made,  '  the  title  to  each  particular  parcel  will 
be  as  complete  as  if  it  had  been  granted  by  name,  number,  and  descrip- 
tion.'   (9  Opins.,  41.) 

"And  the  Supreme  Court  says,  in  Railroad  v.  Smith  (9  Wallace,  95), 
that  *  the  title  vesta  by  the  locations  of  the  road,'  and  in  Railroad  v. 
Fremont  (9  Wallace,  89),  that  title  vests  when  *  the  line  of  the  railroad 
was  definitely  fixed  on  the  ground.'  " 

From  the  foregoing  it  it  is  clear  that  the  grant  became  effective  upon 
the  definite  fixing  of  the  line  of  road,  and  that  the  Company  could  have 
no  interest  in  the  land  prior  to  that  date,  thus  r^ecting  the  view  con- 
tended for  by  the  Railroad  Company. 

It  would  seem  that  all  the  classes  of  lands  and  claims  referred  to  in 
the  acts  of  1862  and  1864,  granting  lands  to  this  company,  as  excepted 
from  the  operation  of  the  grant,  should  be  placed  upon  the  same  footing 
in  adjusting  such  grant.  Now  in  the  case  of  Boyd  v.  B,  d  Mo.  River  R,  R^ 
Co,  the  Hon.  Secretary,  on  28  April,  1871,  held  that  there  having  been  a 
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valid  homestead  claim  sabsisting  at  the  date  the  right  of  the  road  attached , 
that  upon  the  subsequent  abandonment  or  cancellation  of  such  claim 
the  land  covered  thereby  reverted  to  the  United  States,  and  was  ex- 
cluded from  the  grant  to  the  Railroad  Company. 

The  Acting  Secretary,  on  15  August  last,  in  case  of  the  Missouri, 
Kansas  &  Texas  B,  JR,  Co,  v.  John  Block,  a  homestead  claimant,  held 
that  the  homestead  claim  which  operates  to  exclude  land  from  a -rail- 
road grant,  must  be  at  the  definite  location  of  the  road,  or  whenever 
the  grant  by  its  terms  became  effective,  a  valid  and  subsisting  right, 
capable  of  being  perfected  into  a  perfect  title.  That  if  it  be  such  an  one 
as  the  Board  provided  for  by  acts  of  August  3,  1846,  and  June  26, 
1856,  would  confirm,  it  is  such  as  would  exclude  the  land  from  going  to 
the  road,  because  it  is  a  claim  recognized  by  law  as  capable  of  being 
perfected. 

The  principle  enunciated  in  the  above  decision  is  regarded  as  apply- 
ing equally  to  pre-emption  cases  where  the  grant  is  similar  in  terms  to 
the  one  referred  to  above. 

In  the  case  of  W.  P.  E,  R.  Co.  v.  John  Spratt,  the  Hon.  Secretary, 
July  31,  1872,  concurs  in  the  opinion  of  the  Assistant  Attorney  Gen- 
eral, dated  July  17,  1872,  in  which  it  was  held  that  a  tract  covered  by 
a  pre  emption  claim  at  the  date  the  line  of  road  is  definitely  fixed,  such 
tract  is  reserved  from  the  operation  of  the  grant,  and  upon  the  subse- 
quent failure  of  the  claim  it  reverts  to  the  government;  tnat  if  the  tract 
was  not  covered,  it  will  pass  to  the  railroad  company.  Here  is  an  au- 
thoritative construction  of  the  grant  respecting  homestead  and  pre-emp- 
tion claims,  and  of  the  nature  of  such  as  would  defeat  the  operation  of 
the  grant  to  the  railroad  company.  The  ruling  of  Mr.  Secretary  Cox 
on  the  7  July,  1870,  in  the  cases  of  i?.  C.  Sargeant  et  al,  and  S.  F,  Tread- 
way  et  al,  V.  W,  P.  JS.  R,  Co,,  is  in  perfect  harmony  with  the  rulings 
cited  above  in  reference  to  homestead  and  pre-emption  claims.  In  these 
cases  the  appellants  were  claimants  under  sec.  7,  act  28  July,  1866,  to 
certain  lands  in  the  limits  of  the  rejected  Moquelemas  grant  in  the  Stock- 
ton .district,  California. 

It  was  held  that,  as  this  claim  under  the  Mexican  grant  had  not  been 
declared  invalid  by  the  United  States  Supreme  Court  at  the  time  the 
grant  to  the  railroad  company  became  effective,  the  land  was  excluded 
fi'om  the  operation  of  the  grant ;  for  the  lands  could  not  be  deemed  and 
considered  as  a  part  of  the  public  domain  in  such  a  sense  as  that  a  grant 
in  general  terms  would  attach  to  them,  but  that  they  were  reserved,  to 
use  the  terms  of  the  act  of  March  3d,  1853,  and  were  not  relieved  until 
after  the  rejection  by  the  Supreme  Court  of  theUniled  States.  It  was 
further  held  that  the  tracts  were  not  in  the  grant  to  the  railroad  company, 
if  they  were  reserved  when  the  right  of  the  road  attached,  for  a  tempor- 
ary or  permanent  purpose ;  and  that  although  the  objects  for  which  the 
reservation  was  made  were  afterwards  accomplished,  and  a  necessity 
for  it  no  longer  existed,  the  lands  when  restored  would  not  revert  to 
the  railroad  company.  Upon  a  reconsideration  of  this  case  by  the  De- 
partment, Mr.  Acting  Secretary  Otto,  on  the  21  March,  1871,  directed 
the  decision  of  Mr.  Secretary  Cox  to  be  carried  into  efifect. 

See  decision  of  department,  dated  July  3,  1871,  based  on  opinion  of 
the  Assistant  Attorney  General,  dated  July  1,  1871,  rejecting  the  right 
of  the  W.  P.  R.  R.  Co.  to  lands  in  the  Roland  grant. 

See  decision  of  Mr.  Secretary  Browning  in  case  of  Christian  Moeller 
V.  Southern  Pacific  R.  R,  Co. 
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See  also  decision  of  the  Department  of  21st  July,  1871,  baaed  on  the 
opinion  of  the  Assistant  Attorney  General,  dated  July  15. 1871,  in  case 
of  Abraham  Mustek  v.  Mrs.  E,  McKillip  and  W,  G.  R  JR.  Co. 

Keeping  in  view  the  language  of  the  grant  to  the  C.  P.  R.  R.  Co., 
and  the  rulings  of  the  Department  to  which  reference  has  been  made, 
that  lands  covered  by  a  homestead  or  pre-emption  claim  at  the  date  of 
the  definite  lacation  of  the  road  are  excepted  from  the  grant,  it  would 
be  inconsistent  to  hold  that  lands  reserved  for  Indian  or  other  purposes 
at  puch  time,  should,  upon  their  release,  enure  to  the  grant. 

It  would  also  seem  that  the  principles  which  have  been  laid  down  by 
the  Department  in  the  cases  of  Mexican  and  Spanish  grants  should 
apply  with  equal  force  to  an  Indian  Reserve,  existing  at  the  date  the 
title  of  the  R.  R.  Co.  vested  under  their  grant 

In  case  the  reservation  had  been  made  permanent,  the  R.  R.  Co. 
would  not,  I  apprehend,  have  asserted  claim  to  the  lands  within  its 
limits.  Now,  if  the  reservation  was  capable  of  excluding  the  lands 
from  the  grant  at  the  date  of  the  definite  location  of  the  road,  it  seems 
to  me  that  there  can  be  no  question  as  to  their  permanent  exclusion 
from  the  operation  of  such  grant.  It  is  equally  clear  to  my  mind  that 
the  railroad  company  acquired  no  rights  to  lands  in  the  limits  of  said 
Reserve,  at  the  date  of  the  definite  location  of  their  road,  and  that  they 
could  not  do  so  subsequently. 

It  is  further  claimed  by  the  attorney  for  the  railroad  company  that 
the  Department,  in  letters  to  this  and  the  Indian  Office,  bearing  date 
13th  July,  1864,  recognized  the  right  of  the  railroad  company  to  land 
in  said  Reserve,  and  hence  the  case  was  one  of  past  adjudication,'  and 
upon  the  principle  laid  down  by  the  Hon.  Secretary  in  the  case  of  LcU- 
timer  et  al,  v.  Iowa  Falls  and  Sioux  Gity  Railroad  Gompany,  the 
rights  of  the  Railroad  Company  to  the  land  cannot  again  be  called 
in  question  by  this  Office. 

Let  us  see  how  this  correspondence  came  about,  and  what  subject 
was  then  under  consideration  by  the  Department. ' 

The  original  order  for  the  reservation  was  referred  to  the  Indian  Of- 
fice by  the  Department.  A  copy  of  the  plat  and  field-notes  of  the  sur- 
vey of  the  Reserve  was  furnished  this  Office,  with  letter  from  Commis- 
sioner of  Indian  Aflfairs,  dated  May  17, 1864,  and  on  the  19th  of  July, 
1864,  the  same  Office  transmitted  to  this  Office  a  copy  of  the  order  for 
the  reservation.  The  Hon.  Secretary  of  the  Interior,  in  the  letter  to 
this  Office  dated  the  13th  of  July,  1864,  referred  to  above,  having  un- 
der consideration  the  protest  of  certain  settlers  on  said  reservation  to 
the  appropropriation  of  the  land  for  Indian  purposes,  stated : 

"  The  President  has  ordered  the  reservation  of  the  land,  and  from  the 
plats  before  me  it  appears  that  it  will  fall  within  the  strip  of  country 
through  which  the  Pacific  Railroad  will  probably  pass.  To  promote 
the  well-being  of  the  Indians,  and  to  facilitate  the  construction  of  the 
Pacific  Railroad,  it  is  important  that  depredations  should  be  prevented/' 

On  the  same  date  the  Honorable  Secretary  addressed  a  letter  to  the 
Commissioner  of  Indian  Affairs,  directing  him  to  instruct  the  officers  of 
the  Indian  service  in  Nevada  that  the  timber  on  this  reserve  *'  must  be 
preserved  from  waste  and  depredations,  and  that  so  far  as  it  was  cut 
and  removed,  must  be  applied  directly  to  the  erection  of  improvements 
required  for  Indians,  and  is  not  to  be  sold  or  exchanged  for  the  benefit 
of  the  Indians  indirectly." 

•*  The  Pacific  Railroad  will  probably  pass  in  the  vicinity  of  the  re- 


TITLE  IV.]  RAILROAD  GRANTS.  429 

serve,  and  tbe  railroad  company  may  eventually  claim  rights  in  the 
land,  should  it  not  be  required  for  Indito  use  perpetually." 

The  title  of  the  road  did  not  vest  in  lands  in  this  locality  until  about 
two  years  subsequent  to  the  date  of  these  instructions.  Had  the  re- 
serve been  abandoned  prior  to  that  date,  no  one  will  question  that  lands 
on  said  reservation  would  inure  to  the  railroad  grant. 

It  will  be  borne  in  mind  that  the  act  of  July  I,  1862,  in  the  second 
section,  grants  the  right  to  appropriate  materials  from  the  public  lands 
to  be  used  in  the  construction  of  the  road.  In  view  of  these  facts  it  is 
apparent  that  the  object  of  the  Department  was  to  preserve  the  timber 
on  the  reserve  from  waste  and  depredation ;  but  I  am  unable  to  see  how 
said  instructions  of  the  Department  can  be  construed  into  an  award  of 
the  land  to  the  Railroad  Company.  I  have  shown  that  the  Department 
in  said  instructions  was  not  promulgating  to  this  and  the  Indian  Office 
the  order  for  the  reservation,  but  considering  the  protest  of  certain  par- 
ties to  the  reservation  of  the  land  for  Indian  purposes.  It  is  clear  that 
the  Department  did  not  have  under  consideration  the  right  of  the  Rail- 
road Company  to  the  land  in  question,  and  did  not  intend  to  make 
award  of  it  to  said  Company,  from  the  fact,  as  I  have  before  shown, 
that  under  the  ruling  of  the  Department,  dating  as  far  back  as  1856, 
the  Railroad  Company  could  not  acquire  any  title  to  the  lands  until 
the  line  of  the  road  was  definitely  fixed.  In  1864  this  Railroad  Com- 
pany had  acquired  no  interest  in  lands  in  that  locality,  for  the  road  was 
not  definitely  located  until  about  two  years  from  that  date. 

The  conclusions  reached  are  as  follows : 

First  That  the  land  was  duly  reserved  by  the  President,  April  28, 
1864,  for  mill  and  timber  purposes  for  the  benefit  of  the  Indians  in  Ne- 
vada, and  for  no  other  purpose ;  the  right  acquired  by  the  Railroad 
Company  to  cut  timber  from  the  land  for  use  in  constructing  their  road, 
being  the  only  privilege  recognized  by  the  Department  in  its  corres- 
pondence on  the  matter. 

Second.  That  thereserve  was  made  prior  to  the  definite  location  of 
the  road,  and  was  not  relinquished  until  July  15,  1868,  a  time  subse- 
quent to  such  definite  location ;  and 

Third,  That  the  opinions  of  the  Attorney  General,  and  the  decisions 
of  the  Department,  are  adverse  to  the  claim  set  forth  that  the  right  of 
the  grantee  relates  back  to  the  date  of  the  granting  act,  and  that  said 
opinions  and  decisions  recognize  the  right  of  the  road  as  attaching  and 
holding  any  tract  only  from  the  time  of  definite  location. 

I  therefore  decide  that  the  lands  being  reserved  for  Indian  purposes 
at  the  date  the  railroad  grant  became  effective,  and  not  being  relin- 
qnished  until  a  subsequent  date,  were  reserved  lands  under  the  meaning 
of  the  grant,  and  do  not  inure  to  or  form  a  part  of  said  grant,  but  are 
public  lands  and  open  to  disposal  as  such. 

The  parties  in  interest  will  be  notified  of  this  decision  through  this 
Office,  and  allowed  sixty  days  for  appeal.  In  the  meantime  the  ap- 
proved list  embracing  said  selections  will  remain  suspended  in  this  Of- 
fice. Very  respectfully, 

WILLIS  DRUMMOND,  Oommimmer. 

Affirmed  on  appeal  by  the  Secretary,  June  3,  1874. 
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No.  434. 

WESTERN  PACIFIC  RAILROAD  CO.,  v.  DILLINGHAM  et  al. 

Central  Pacific  R.  R.  Grant  a  Present  Grant. -The  grant  of  alternate  sec- 
tions of  land  to  the  Central  Pacific  Railroad  Company,  under  Section  3  of 
the  act  of  Congress  of  July  1, 1862,  (12  Stat.,  492,)  is  Sijoreseni  grant  of  the 
number  of  sections  designated,  which  became  specific  and  attached  to 
every  alternate  section  subject  to  the  grant  lying  within  the  prescribed 
limits,  as  soon  as  the  line  of  the  road  becomes  "  definitely  fixed.^' 

The  grant  having  attached  to  the  alternate  sections  the  moment  the  line  of 
the  road  became  **  definitely  fixed,"  could  only  be  defeated  by  a  failure  of 
the  grantee  to  perform  the  conditions  subsequent,  of  building  the  road 
within  the  time  and  in  the  mode  prescribed. 

Mexican  Grants — Reserved  Lands.— The  fiict  that  some  of  the  alternate 
sections  within  the  prescribed  limits  of  the  grant,  at  the  time  the  line  became 
"  definitely  fixed,"  were  situate  within  the  exterior  limits  of  land  claimed 
under  an  invalid  Mexican  grant,  does  not  constitute  such  lands  "  reserved" 
lands,  within  the  meaning  of  tnat  term,  as  used  in  said  section  3  of  said 
act. 

Lands  lying  within  exterior  boundaries  of  land  claimed  under  an  invalid 
Mexican  grant  were  a  part  of  the  domain  of  the  United  States  on 
July  1^  1^2,  and  were  not,  by  reason  of  such  claim  only,  within  any 
of  the  exceptions  mentionea  in  the  act  of  Congress  of  that  date,  or  of 
any  of  the  acts  supi)lementary  thereto,  granting  lands  to  aid  in  the  con- 
struction of  the  Pacific  railroads ;  and  the  alternate  sections  of  such  lands, 
lying  within  the  prescribed  limits,  to  which  no  other  right  had  attached 
at  the  time  the  line  of  the  road  became  **  definitely  fixed,"  were  within  the 
terms  of  the  grant  to  the  railway  company,  and  the  title  thereto  became 
irrevocably  vested  in  said  company  upon  tne  performance  of  all  the  condi- 
tions prescribed  by  said  several  acts.  (See  racific  Law-Reporter,  vol.  8, 
No.  12,  Sept.  22, 1874.) 

Held — That  the  lands  in  contest  were  not  excluded  from  the  grant  by  rea- 
son of  their  having  been  within  the  claimed  limits  of  the  private  land  claim 
*'  Los  Medanos"  at  the  time  of  the  definite  location  of  the  line  of  the  road, 
and  subsequently  excluded  from  the  confirmed  claim,  but  were  "  public 
lands"  at  the  date  of  definite  location,  and  subject  to  the  grant. 

Department  of  the  Interiob, 

Washington,  D.  C,  May  14,  1875. 

Sib  :-^I  have  examined  the  case  of  the  Western  Facile  Railroad 
,Company  v«  H,  E,  Dillingham  et  aL,  involving  title  to  certain  lands 
in  Tp.  2  Ni,  R.  1  E.,  M.  D.  M.,  San  Francisco,  California,  on  appeal 
from  your  decision  of  June  26,  1874. 

The  lands  are  within  the  limits  of  the  grant  to  said  railroad,  and 
were  withdrawn  Jan.  30,  1865. 

The  line  of  the  road  was  definitely  located  in  April,  1868.  The 
several  defendante  made  their  respective  settlements  after  the  with- 
drawal, and  most  of  them  after  the  definite  location  of  the  road,  with 
the  exception  of  M.  H.  Boothby.  He  settled  in  November,  1864, 
and  has  a  better  title  than  the  railroad  company. 

The  other  defendants  settled  after  the  lands  were  withdrawn  for 
the  benefit  of  the  railroad,  and  their  righto  are  inferior  to  those  of 
the  railroad,  unless  the  lands  were  excluded  from  the  grant  to  the 
company.  They  were  included  at  the  time  of  defitiite  location  within 
the  claimed  limits  of  the  private  land  claim, '*  Los  Medanos,''  but 
were  excluded  from  the  confirmed  claim  by  final  decree  in  1869,  which 
was  after  the  definite  location  of  the  road. 

This  case,  therefore,  presents  the  naked  question  whether  lands  in 
California,  included  within  the  exterior  boundaries  of  a  private  land 
claim  at  the  time  the  final  location  of  the  line  of  the  road  is  made,  but 
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afterwards  excluded  Arom  the  confirmed  grant  and  survey,  pass  to  the 
Western  Pacific  Railroad  Company,  or  become  public  lands,  liable  to 
pre-emption  entry. 

It  is  claimed  by  the  company  that  they  are  included  in  the  grant, 
and  by  the  defendants  that  they  are  ''  reserved/'  and  therefore  excluded 
from  the  same. 

At  the  outset  of  this  inquiry  it  is  important  to  carefully  consider  the 
language  in  which  the  grant  is  made,  and  ascertain,  if  possible,  its  true 
signification.  The  grant  is  made  by  the  3d  section  of  the  act  of  July 
1,  1862,  (12  Stat,  493,)  and  th.e  4th  section  of  the  act  of  July  2,  1864, 
(13  Stat.,  358,)  and  the  2d  section  of  the  act  of  March  3,  1865.  (13 
Stat.,  504.) 

The  said  3d  section  grants  to  the  company  "  every  alternate  section 
of  public  land,  designated  by  odd  numbers,  to  the  amount  of  five  alter- 
nate sections  per  mile  on  each  side  of  said  railroad  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to  which 
a  pre-emption  or  homestead  claim  may  not  have  attached  at  the  time 
the  line  of  road  is  definitely  fixed ;  Provided^  That  all  mineral  lands 
shall  be  excluded  from  the  operations  of  this  act." 

The  4th  section  of  the  act  of  1864  in  terms  amends  the  said  3d  sec- 
tion by  striking  out  the  word  "  five,"  where  the  same  occurs,  and  insert- 
ing the  word  "ten,"  and  then  goes  on  to  provide  that  ''any  lands 
granted  by.  this  act,  or  the  act  to  which  this  is  an  amendment,  shall  not 
defeat  or  impair  any  pre-emption,  homestead,  swamp-land,  or  other 
lawfhl  claim,  nor  include  any  Gfovernment  reservation  or  mineral  lands." 

What  is  the  meaning  of  the  word  "  reserved,"  as  used  in  the  said  3d 
section  ? 

The  context  would  seem  to  indicate  that  the  reservation  referred  to 
was  one  made  by  the  United  States  for  some  such  purpose  as  the  Gov- 
ernment usually  creates  reservations.  Such  is  the  natural  meaning  of 
the  words  in  the  connection  in  which  they  are  found.  "  Sold  and  re- 
served," or  otherwise  disposed  of  by  the  United  States. 

The  word  **  otherwise,"  as  thus  used,  fairly  implies  that  the  sale  and 
reservation,  immediately  preceding,  were  made  by  the  United  States. 

If  there  be  doubt  about  the  meaning  of  the  word  "  reserved,"  as  used 
in  the  3d  section  of  the  act  of  1862,  that  doubt  is,  I  think,  removed  by 
the  4th  section  of  the  act  of  1864. 

The  4th  section  expressly,  and  in  terms,  amends  section  three  in  the 
manner  I  have  before  stated,  and  then  contains  the  important  clause 
that  "any  lands  granted  by  this  act,  or  the  act  to  which  this  is  an 
amendment,  shall  not  defeat  or  impair  any  pre-emption,  homestead, 
swamp-land,  or  other  lawful  claim,  nor  include  any  Gavernment  rener' 
vation  or  mineral  lands." 

It  will  be  observed  that  the  description  of  the  lands  granted  by  the 
third  section  is  left  unchanged  by  the  fourth  section.  The  only  change 
relates  to  those  lands  which  are  excepted  from  the  grant.  Both  sec- 
tions enumerate  pre-emption  and  homestead  claims  and  mineral  lands. 

The  fourth  omits  the  words  "  not  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,"  found  in  the  third  section,  and  substitutes 
therefor  the  words  **  swamp-land  or  other  lawful  claim,  nor  include  any 
Government  reservation." 

Now,  the  plain  inference  to  be  derived  from  this  legislation  is  that 
Congress  intended  to  revise  the  subject  of  what  lands  should  be  ex- 
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eluded  from  the  grant,  and  intended  that  the  foarth  section  should  take 
the  place  of  and  stand  as  a  substitute  for  so  much  of  the  third  section 
as  related  to  the  description  of  the  lands  to  be  excluded  from  the  grant. 
Else  why  did  it  repeat  homestead  and  pre-emption  claims  and  mineral 
lands  in  the  fourth  section  ? 

If  it  was  intended  simply  to  enlarge  the  third  section,  there  was  no 
occasion  for  repeating  what  was  already  clearly  and  explicitly  provided 
for  in  that  section.  Upon  the  authority  of  Murdoch  v.  City  of  Mem- 
phis,  (20  Wall.,  616,)  I  should  have  no  hesitation  in  holding  that  the 
fourth  section  was  an  implied  repeal  of  that  portion  of  the  third  section 
which  relates  to  the  lands  excluded  from  the  grant,  if  the  fourth  section 
did  not  purport  to  amend  the  third  section,  which  it  does,  and  therefore 
it  is  not  necessary  to  hold  that  there  is  a  repeal  by  implication.  In  the 
case  of  Murdoch  v. -City  of  Memphis,  the  question  arose  whether  the 
25th  section  of  the  judiciary  act  of  1789  was  repealed  by  the  2d  section 
of  the  act  of  1867. 

Miller,  Judge,  in  delivering  the  opinion  of  the  court,  said : 

'^The  act  of  1867  has  no  repealing  clause,  nor  any  express  words  of 
repeal.  If  there  is  any  repeal,  therefore,  it  is  one  of  implication.  The 
differences  between  the  two  sections  are  of  two  classes,  namely,  the 
change  or  substitution  of  a  few  words  or  phrases  in  the  latter  for  those 
used  in  the  former,  with  very  slight,  if  any,  change  of  meaning,  and  the 
omission  in  the  latter  of  two  important  provisions  found  in  the  former. 
It  will  be  perceived  by  this  statement  that  there  is  no  repeal  by  posi- 
tive new  enactments  inconsistent  in  terms  with  the  old  law.  It  is  the 
words  that  are  wholly  omitted  in  the  new  statute  which  constitute  the 
important  feature  in  the  questions  thus  propounded  for  discussion. 

*'A  careful  comparison  of  these  two  sections  can  leave  no  doubt  that 
it  was  the  intention  of  Congress  by  the  latter  statute  to  revise  the  entire 
matter,  to  which  they  both  had  reference,  to  make  such  changes  in  the 
law  as  it  stood,  as  they  thought  best,  and  to  substitute  their  wHi  in 
that  regard  entirely  for  the  old  law  upon  the  subject.  We  are  of  opinion 
that  it  was  their  intention  to  make  a  new  law,  so  far  as  the  present  law 
differed  from  the  former,  and  that  the  new  law,  embracing  all  that  was 
intended  to  be  preserved,  of  the  old,  omitting  what  was  not  so  intended, 
became  complete  in  itself,  and  repealed  all  other  law  on  the  subject  em- 
braced within  it.  The  authorities  on  this  subject  are  clear  and  uniform. 
(U.  S.  V.  l^ynen,  11  Wall.,  88;  Henderson  v.  Tobacco,  11  Wall.,  662; 
Bartlett  v.  King,  12  Mass.,  637 ;  Cincinnati  v.  Cody,  10  Pick.,  36 ; 
Sedg.  on  Stat,  126.) 

"  The  result  of  this  reasoning  is  that  the  25th  section  of  the  act  of 
1789  is  technically  repealed,  and  that  the  2d  section  of  the  act  of  1867 
has  taken  its  place.  What  of  the  statute  of  1789  is  embraced  in  that  of 
1867  is,  of  course,  the  law  now,  and  has  been  ever  since  it  was  first 
made  so.  What  is  changed  or  modified  is  the  law,  as  thus  changed  or 
modified.  That  which  is  omitted  ceased  to  have  any  effect  from  the 
day  that  the  substituted  statute  was  approved." 

If  I  am  correct  in  the  construction  I  have  given  in  this  fourth  section, 
then  the  only  reservation  that  can  operate  to  except  the  lands  in  contro- 
versy from  the  grant  is  a  ''Government  reservaiion,^^  and  there  is  no 
pretence  that  any  such  reservation  has  ever  been  created. 

But  the  case  does  not  rest  upon  this  view  alone;  there  are  others 
that  require  consideration. 

The  final  rejection  of  these  lands  from  the  confirmed  grant  did  not 
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change  their  ownership.  They  were  then  the  property  of  the  United 
States,  and  being  the  property  of  the  United  States,  and  being  undis- 
posed of,  they  were  subject  to  disposal  by  the  United  States,  and  sub- 
jet  to  being  granted  to  a  railroad  company.  The  granting  clause  in 
the  acts  now  under  consideration  clearly  embraces  them,  unless  they 
were  within  the  exception  of  *'  reserved  "  lands.  There  is  no  statute 
that  in  terms  makes  lands  within  the  claimed  limits  of  a  Mexican  grant, 
but  finally  excluded  from  the  survey,  "  reserved ''  lands.  And  there  is 
no  order,  made  by  any  competent  authority,  that  purports  to  have  that 
effect  I  have  carefully  examined  the  legislation  in  regard  to  the  pub- 
lic lands  in  California,  and  I  can  find  nothing  that  declares  such  lands 
to  be  "reserved." 

The  first  act  on  that  subject  was  the  act  of  March  3,  1851.  (9  Stat., 
631.)    That  did  not  undertake  to  dispose  of  the  public  lands. 

Its  scope  and  aim  was  to  ascertain  what  lands  belonged  to  private 
parties  and  what  were  public  lands. 

The  next  legislation,  in  the  order  of  time,  was  that  of  August  31, 
1852.  (10  Stat.,  91.)  It  was  embraced  in  an  act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  the  Government,  and  made  an 
appropriation  for  the  survey  of  the  private  claims  in  that  State  that  had 
been  presented  in  good  faith  to  the  board  of  land  commissioners.  It 
also  authorized  the  surveyor-general  of  that  State  to  survey  such  uncon- 
firmed claims  as  the  extension  of  his  public  surveys  should  find,  within 
the  immediate  sphere  of  his  operations,  and  which  he  is  satisfied  ought 
to  be  respected,  and  actually  surveyed  in  advance  of  confirmation.'' 

It  did  not  undertake  to  declare  what  should  be  done  with  such  un- 
.  confirmed  claims  when  surveyed,  or  to  provide  that  they  should  be  free 
from  disposal  by  the  United  States 

The  act  relied  upon  to  make  the  lands  in  controversy  "  reserved"  is 
the  act  of  March  3,  1853.     (10  Stat.,  244.) 

That  act  is  entitled  "An  act  to  extend  pre-emption  rights  to  certain 
lands  therein  mentioned."  It  provided  "  that  the  pre-emption  laws  of  . 
the  United  States,  as  they  now  exists  be,  and  they  are  hereby,  extended 
over  the  alternate  reserved  sections  of  public  lands,  along  the  lines  of 
all  the  railroads  in  the  United  States  wherever  public  lands  have  been 
or  may  be  granted  by  acts  of  Congress ;  and  that  it  shall  be  the  privi- 
lege of  persons  residing  on  any  of  said  reserved  lands  to  pay  for  the 
same  in  soldiers'  bounty-land  warrants,  estimated  at  a  dollar  and 
twenty-five  cents  per  acre,  or  in  gold  or  silver,  or  in  both,  in  preference 
to  any  other  person,  apd  at  any  time  before  the  same  shall  be  offered 
for  sale  at  auction." 

It  further  provided  that  no  persons  should  be  entitled  to  the  benefits 
of  said  act  except  such  persons  as  had  settled  and  improved  such  lands 
prior  to  the  final  allotment  of  the  alternate  sections  to  the  railroads  by 
the  General  Land-Office.    And  it  concluded  with  the  following : 

"  Provided  further  f  That  any  settler  who  has  settled  or  may  hereaf- 
ter settle  on  lands  heretofore  reserved  on  account  of  claims  under 
French,  Spanish,  or  other  grants,  which  have  been  or  shall  be  hereafter 
declared  by  the  Supreme  Court  of  the  United  States  to  be  invalid,  shall 
be  entitled  to  all  rights  of  pre-emption  granted  by  this  act  and  the  act 
of  4th  of  September,  1841,  entitled  'An  act  to  appropriate  the  proceeds 
of  the  public  lands,  and  to  grant  pre-emption  rights,'  after  the  land  shall 
have  been  released  from  reservation,  in  the  same  manner  as  if  no  reser- 
vation existed." 
28 
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In  analyzing  this  statute  it  will  be  noticed  that  the  even  sections 
along  the  granted  limits  to  railroads  are  called  **  reserved  sections;" 
that  it  speaks  only  of  lands  **  heretofore  reserved ;^^  and  that  in  enum- 
erating the  claims  under  foreign  grants  it  speaks  of  French  and  Span- 
ish grants,  and  makes  no  mention  of  Mexican  grants^  while  the  acts 
of  1851  and  1852  particularly  specify  Mexican  grants. 

If  it  had  been  intended  that  this  legislation  should  apply  to  the  State 
of  California,  some  portions  of  which  were  almost  literally  covered  with 
Mexican  grants,  how  does  it  happen  that  no  mention  is  made  of  them 
by  name? 

It  would  have  been  the  most  natural  thing  in  the  world  to  have  named 
them  specifically,  and  the  fact  that  they  are  entirely  omitted  in  the  spe- 
cifications of  foreign  grants,  is  very  strong  evidence  that  the  State  of 
California  was  not  in  the  mind  of  the  law-makers  when  this  act  was 
passed. 

There  were  no  reservations  in  California  theretofore  reserved.  There 
was  at  that  date  no  statute  authorizing  pre-emption  claims  in  Califor- 
nia. There  were  reservations  outside  of  California  theretofore  created 
by  statute  for  said  act  to  operate  upon.  Such  were  the  acts  of  1805, 
1806,  and  1807,  (2  Stat.,  325,  391,  440,)  the  acts  of  March  3,  1803, 
MArch  31,  1808,  February  15,  1811.  (2  Stats.,  232,480,  61T.)  The 
acts  of  March  26,  1804,  April  21,  1806,  (2  Stats.,  279,  and  395,)  pro- 
tected from  sale  the  tracts  duly  claimed  and  identified  and  embraced  in 
the  report  of  the  Commissioner  *'  till  after  the  final  decision  of  Congress 
thereon,"  and  a  similar  provision  applied  to  the  State  of  Missouri,  act 
of  July  9,  1832.  (4  Stat,  567.)  A  like  provision  applied  to  Louisiana, 
act  of  March  3,  1811.    (2  Stat.,  662.) 

These  considerations  satisfy  my  mind  that  Congress  did  not  intend  that 
the  said  act  of  March  3,  1853,  should  apply  to  the  State  of  California. 

It  did  immediately  thereafter,  and  on  the  said  3d  of  March,  1853, 
pass  an  act  which  did  unequivocally  apply  to  the  State  of  California, 
and  which  was  entitled  "An  act  to  provide  for  the  survey  of  the  pub- 
lic lands  in  California,  the  granting  of  pre-emption  rights  therein,  and 
for  other  purposes."  (10  Stat.,  244.)  This  was  the  first  act  under 
which  original  rights  could  be  acquired  in  the  public  lands  of  that  State 
as  against  the  United  States.  ^ 

Its  language  is  utterly  inconsistent  with  the  idea  that  Congress 
understood  that  lands  within  the  claimed  limits  of  a  foreign  grant  were 
reserved  lands.  The  6th  section  provides :  ''  That  all  the  public  lands 
in  the  State  of  California,  whether  surveyed  or  unsurveyed,  with  the 
exception  of  sections  sixteen  and  thirty-six,  which  shall  be  and  hereby 
are  granted  to  the  State  for  the  purposes  of  public  schools  in  each 
township,  and  with  the  exception  of  lands  appropriated,  under  the 
authority  of  this  act,  or  reserved  by  competent  authority ,  and  excepting 
also  the  lands  claimed  under  any  foreign  grant  or  title,  and  the  min- 
eral lands,  shall  be  subject  to  the  pre-emption  laws,"  etc. 

If  the  word  ''reserved"  had  been  understood  as  including  lands 
claimed  under  a  foreign  grant,  the  clause  that  immediately  follows, 
"  and  excepting  also  the  lands  claimed  under  any  foreign  grant  or 
title,"  would  have  been  omitted.  It  was  unnecessary  and  useless. 
The  fact  that  it  was  inserted  is  satisfactory  proof  that  it  was  deemed 
material,  and  that  without  it  "lands  claimed  under  any  foreign  grant" 
would  not  have  been  excluded,  in  the  opinion  of  the  law-making  power, 
from  pre-emption  filings. 
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Congress,  in  its  legislation  in  regard  to  the  public  lands  of  California, 
seems  to  have  studiously  avoided  using  the  word  "  reserved  "  in  such 
a  manner  as  to  make  it  reasonable  to  construe  it  as  including  lands 
claimed  under  a  foreign  grant. 

In  the  very  important  act  of  July  23,  1866,  "to  quiet  land  titles  in 
California,"  (14  Stat.,  218,)  if  provided  for  the  confirmation  of  certain 
selections  made  by  the  State,  but  provided  that  no  selection  should  be 
confirmed  *'to  any  lands  v^hich  have  been  reserved  for  naval,  military,  or 
Indian  purposes  by  the  United  States,  or  to  any  mineral  lands,  or 
to  any  land  held  or  claimed  under  any  valid  Mexican  or  Spanish 
grants 

And  this  has  not  been  accidental.  It  has  all  along  understood  the 
use  of  words,  and  has  been  able  to  expi^ess  its  meaning  clearly  in  re- 
gard to  Mexican  claims.  In  its  legislation  for  New  Mexico,  it  provided, 
touching  Mexican  grants,  that  '*  until  the  final  action  of  Congress  on 
such  claims,  all  lands 'covered  thereby  shall  be  reserved  from  sale  or 
otherwise  disposed  of  by  the  Government,  and  shall  not  be  subject  to 
the  donations  granted  by  the  provisions  of  this  act."  (10  Stat.,  309, 
sec.  8.) 

The  grants  to  the  railroads  running  to  the  Pacific  were  intended  to 
be  liberal  in  cbaracter.  Especially  is  this  true  of  the  grant  of  1864. 
It  should  receive  a  reasonable  construction,  and  not  be  frittered  away 
by  nicely  drawn  distinctions.  Giving  it  such  a  construction,  I  am 
unable  to  declare  that  the  lands  in  controversy  were  excepted  from  the 
grant  I  prefer  rather  to  follow  the  decision  of  the  circuit  court  of  the 
United  States  in  California,  in  the  case  of  Sanger  v.  Sargent,  and  of 
the  Supreme  Court  of  that  State  in  the  Central  Pacific  R.  R,  v.  Yol- 
lard,  both  recently  made,  and  hold  that  they  are  included  in  the  grant, 
and  thereby  return  to  the  ruling  that  prevailed  for  many  years  in  this 
Department,  and  was  changed  by  my  immediate  predecessor,  and  fol- 
lowed by  me  upon  the  authority  of  the  opinion  of  Attorney-General 
Akerman. 

I  reverse  your  decision  as  to  all  of  the  defendants  except  M.  H. 
Boothby,  and  as  to  him  I  affirm  the  same,  and  herewith  return  the 
papers  transmitted  with  your  letter  of  Dec.  3,  18T4. 

Yery  respectfully, 

C.  DELANO,  Secretary. 
To  the  Commissioner  of  the  General  Landt  Office.  • 
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SUTTON  V.  SIOUX  CITY  AND  ST.  PAUL  R.  R.  CO. 
Appeal  from  Commissioner's  decision  holding  Sytton's  entry  for  cancellation. 

The  records  of  the  General  Land  Office  show  that  at  the  date  of 
definite  location,  the  tract  in  contest  had  been  selected  by  the  State  as 
swamp  land  under  the  act  of  Sept.  28,  1850,  and  it  is  claimed  that  this 
selection,  which  was  cancelled  subsequently  to  the  definite  location,  re- 
moved the  land  from  the  operation  of  the  grant. 

Held — That  the  act  of  1850  was  a  grant  to  the  State  in  presenti, 
taking  effect,  if  at  all,  at  the  date  of  its  passage,  upon  all  lands  then 
swamp  and  overflowed. 
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The  fact  that  the  selection  was  cancelled  shows  that  the  land  was 
not  of  that  character  at  the  date  of  the  act.  It  was  not,  therefore, 
afifec^ted  by  the  act,  and  being  unappropriated  at  the  date  of  the  definite 
location,  it  inured  to  the  grant. 

Decision  by  the  Secretary,  Sept.  10,  J8Y4. 
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GOODNO  V.  LEAVENWORTH,  LAWRENCE  AND  GALVESTON  R.  R.  CO. 

The  land  in  controversy  is  within  indemnity  limits  of  the  grant  to 
said  Company  by  act  of  March  3,  1863.  May  5,  1863,  a  withdrawal 
was  made  for  the  benefit  of  the  road  under  this  grant.  The  diagram 
transmitted  to  the  local  officers,  upon  which  the  withdrawal  was  made, 
did  not  embrace  the  tracts  in  question,  dififering  in  this  respect  from 
that  retained  in  the  General  Land-Office.  On  the  25th  May,  1866, 
the  tracts  in  question  were  entered  with  A.  C.  S.,  by  one  Rowley. 
The  line  of  road  was  definitely  located  Nov.  15,  1866.  On  the  13th 
March,  1869,  the  entries  by  Rowley  were  cancelled  by  the  Land-Office, 
on  the  ground  that  the  land  was  included  in  the  withdrawal  of  1863. 
Rowley  did  not  appeal,  but  withdrew  his  scrip  and  relocated  it. 

Held — That  the  locations  of  Rowley,  with  A  C.  S.,  of  the  tracts  in 
question,  were  regular  in  their  inception,  and  at  the  time  of  definite 
location  of  the  road,  constituted  valid  subsisting  claims.  As  such  they 
clearly  excepted  the  land  from  the  grant.  Upon  subsequent  erroneous 
cancellation,  the  tracts  reverted  to  the  Government  and  became  subject 
to  entry. 

Decision  by  the  Secretary,  March  31,  18Y4. 
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I.  CALIFORNIA. 

No.  439. 

CIRCULAR. 

Seldctions  for  Bchool  purposes  in  the  State  of  California. 

General  Land  Office,  August  21,  1862. 

BsoisTEBS  AND  Keoeivers,  Land-Offices,  California, 

Gentlemen  : — The  object  of  this  circular-letter  is  to  secure  uniform- 
ity of  action  in  making  selections  for  school  purposes  under  the  follow- 
ing acts  of  Congress : 

The  6th  section  of  the  act  of  March  3,  1853,  entitled  "An  Act  to  pro- 
vide for  the  survey  of  the  public  lands  in  California,  the  granting  of 
pre-emption  rights  therein,  and  for  other  purposes,"  grants  to  the  State 
of  California  sections  16  and  36  in  each  township  for  school  purposes, 
and  Xhe  *lth  section  of  the  same  act  provides :  **  That  when  any  settle- 
ment, by  the  erection  of  a  dwelling  house  or  the  cultivation  of  any  por- 
tion of  the  lands,  shall  be  made  upon  the  16th  and  36th  sections  before 
the  same  shall  have  been  surveyed,  or  where  such  sections  may  be  re- 
served for  public  uses,  or  taken  by  private  claims,  other  land  shall  be 
selected  by  the  proper  authorities  of  the  State  in  lieu  thereof,  agreeably 
to  the  provisions  of  the  act  of  Congress  approved  the  20th  of  May, 
1826,  entitled  'An  Act  to  appropriate  lands  for  the  support  of  schools 
in  certain  townships  not  before  provided  for/  and  which  shall  be  sub- 
ject to  approval  by  the  Secretary  of  the  Interior."  See  Statutes  at 
Large,  Yol.  X.,  pages  246  and  24T. 

The  act  of  the  26th  of  February,  1859,  F.  S.  Statutes  at  Large,  Vol. 
XI.,  page  385,  provides :  "  That  where  settlements,  with  a  view  to  pre- 
emption, have  been  made  before  the  survey  of  the  lands  in  the  field, 
which  shall  be  found  to  have  been  made  on  sections  16  and  36,  such 
sections  shall  be  subject  to  the  pre-emption  claim  of  such  settlers ;  and 
if  they,  or  either  of  them,  shall  have  been  reserved  or  pledged  for  the 
use  of  schools  or  colleges  in  the  State  or  Territories  in  which  the  lands 
lie,  other  lands  of  like  quantity  are  hereby  appropriated  in  lieu  of  such 
as  may  be  patented  to  pre-emptors ;  and  other  lands  are  also  hereby 
appropriated  to  compensate  deficiencies  for  school  purposes  where  said 
sections  16  and  36  are  fractional  in  quantity,  or  where  one  or  both  are 
wanting  by  reason  of  thet  township  being  iractional,  or  from  any  naMiral 
cause  whatever :  Promded,  That  the  lands  appropriated  by  this  sec- 
tion shall  be  selected  and  appropriated  in  accordance  with  the  principles 
of  adjustment  and  the  provisions  of  the  act  of  Congress  of  May  20, 
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1826,  entitled  'An  Act  to  appropriate  lands  for  the  support  of  schools, 
in  certain  townships  not  before  provided  for.' " 

Under  the  provisions  of  the  foregoing  act  of  1869,  where  said  sections 
16  and  36  are  fractional  in  quantity,  or  where  either  of  them  are  want- 
ing by  reason  of  the  township  being  iractional,  or  from  any  natural 
cause  whatever,  the  State  will  be  entitled  to  other  lands  as  indemnity 
for  such  deficiencies,  to  be  selected  and  appropriated  in  accordance  with 
the  principles  of  adjustment  and  the  provisions  of  the  act  of  Congress 
of  May  20, 1826,  viz :  For  each  fractional  township  containing  a  greater 
quantity  of  public  land  than  three-quarters  of  an  entire  township — that 
is,  more  than  17,280  acres,  the  State  will  be  entitled  to  two  sections, 
or  1,280  acres. 

For  each  fractional  township  containing  a  greater  quantity  of  public 
land  than  one-half,  and  not  more  than  three-quarters  of  a  township — 
that  is,  more  than  11,520  acres  and  less  than  17,280  acres,  the  State 
will  be  entitled  to  one  and  a  half  section,  or  960  acres. 

For  each  fractipnal  township  containing  a  greater  quantity  of  public 
land  than  one-quarter,  and  less  than  one-half  of  a  township — that  is, 
more  than  5,760  acres  and  less  than  11,520  acres,  the  State  will  be  en- 
titled to  one  section,  or  640  acres. 

For  each  fractional  township  containing  a  greater  quantity  of  public 
land  than  one  entire  section,  and  less  than  one-quarter  of  a  township — 
that  is,  more  than  640  acres  and  less  than  5,760  acres,  the  State  shall 
be  entitled  to  a  half  section,  or  320  acre?. 

The  law  directs  that  the  selection  shall  be  made  by  the  Secretary  of 
the  Interior,  and  the  following  rules  are  prescribed  for  your  govern* 
ment: 

1st.  Whore  the  lands  have  not  been  offered  at  public  sale,  the  selec- 
tions are  to  be  made  prior  to  said  sale.  The  school  agents  may  recom- 
mend the  selections,  and  it  may  be  proper  for  you  to  give  notice  to  such 
agents  that,  prior  to  a  certain  day,  to  be  fixed  by  you,  recommendations 
will  be  received  Irom  them  for  school  selections  for  certain  townships, 
which  townships  will  be  specially  designated  in  said  notice.  Tou  will 
bear  in  mind,  however,  that  no  expense  whatever  will  be  incurred  in 
the  publication  of  such  notice.  If  the  school  authorities,  after  service 
of  notice,  should  fail  to  make  any  recommendations,  you  will  report 
your  own  selections. 

2d.  The  quantity  of  school  land  selected  for  any  township  is  to  be 
located  within  the  limits  of  such  township,  provided  a  sufficient  quan- 
tity of  good  agricultural  land  exists  thereitf.  If  you  are  satisfied  that  a 
sufficient  quantity  of  good  land  cannot  be  found  therein,  the  selection  is 
to  be  made  in  the  nearest  adjacent  township  wherein  good  land  exists. 

3d.  Where  a  portion  of  section  16  or  36  exists  in  a  township,  an  ad- 
ditional quantity  of  land  only  is  to  be  selected  as  will,  with  the  existing 
portions  of  said  sections,  make  up  the  full  quantity  to  which  th6  town- 
ship is  entitled  under  the  law. 

4th.  The  selection  of  a  section,  three-quarters  of  a  section,  or  half 
section,  for  any  one  township  are  to  be  made  in  one  body  of  land  if 
practicable;  if  not,  in  separate  "quarter  sections."  A  less  quantity 
than  one  quarter  section  is  not  to  be  taken.  ^Fractional  sections  are  to 
be  excluded  except  in  cases  where  a  portion  of  the  section  16  or  36  ex- 
ists in  the  township  and  selection  has  to  be  made  of  the  balance  of  the 
quantity  of  land  to  which  such  township  is  entitled,  and  where  the 
quantity  cannot  be  located  on  a  quarter  or  half-quarter  section  ;  in  stich 
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cases  only  may  fractional  sections  be  taken,  according  to  the  legal 
subdivisions,  to  make  up  the  deficiency  in  quantity  as  nearly  as  prac- 
ticable. 

5th.  In  those  townships  and  iractional  townships  fronting  on  bayous, 
rivers,  lakes  and  water-courses,  wherein  the  regular  mode  of  surveying 
may  have  been  departed  from  under  the  authority  of  law,  and  where  a 
portion  of  the  land  consists  of  lots  fronting  on  such  bayou,  river,  lake, 
or  water-course,  and  running  back  for  quantity,  and  where  there  has 
been  great  irregularity  in  numbering  the  sections,  in  such  cases  where 
section  16  or  36  happens  to  fall  on  one  of  the  small  lots  on  the  water 
courses,  or  on  a  section  containing  less  than  the  proportional  quantity 
of  school  land  to  which  such  township  is  legally  entitled,  such  lot  No. 
16  or  36  should  be  rep'orted  by  you  in  your  abstract  of  proposed  selec- 
tionSy  and  in  addition  thereto,  so  much  of  Itte  section,  whatever  its  num- 
ber may  be,  as  covers  the  ground  which  No.  16  or  36  would  have 
covered  had  the  township  been  regularly  numbered,  as  will  make  the 
complement  of  school  land  to  which  such  township  is  entitled. 

6th.  Fractional  townships  created  by  Indian  reservations  are  not  to 
be  understood  as  coming  within  the  meaning  of  the  act,  as  when  the 
township  is  completed  it  will  then  have  its  proper  school  lands. 

fth.  Where  a  township  falls  wholly  within  the  limits  of  a  private 
claim,  there  is  no  public  land,  and  no  grant  for  school  purposes  in  said 
township ;  nor  is  the  State  entitled,  under  any  law,  to  indemnity  for 
the  school  section  which  would  otherwise  exist  in  said  township,  any 
more  than  it  would  be  if  the  township  were  enth*ely  covered  by  a  lake 
or  navigable  stream ;  and  no  selections  are  to  be  made  in  such  cas^^s, 
nor  will  the  State  bo  entitled  to  indemnity  for  sections  16  and  36  which 
may  fall  on  mineral  lands. 

8th.  The  selections  under  this  act,  as  well  as  under  the  act  of  1853, 
must  be  made  in  legal  subdivisions,  according  to  the  official  township 
plats  of  the  public  surveys  on  file  in  the  local  office  at  the  time  the 
selections  are  made  or  recommended  to  be  made. 

9th.  The  law  allows  selections  to  be  made  of  surveyed  lands, 
whether  offered  or  unoffered.  But  no  selection  is  admissible  upon  land 
to  which  a  pre-emption  or  other  valid  claim  shall  be  legally  established, 
nor  on  any  land  which  is  or  may  be  reserved  from  sale  by  any  law  of 
Congress  or  proclamation  of  the  President  of  the  United  States,  nor 
upon  any  tract  which  is  reserved  or  withdrawn  from  market  for  any 
purpose  whatever ;  nor  upon  any  mineral  laud.  It  is  therefore  neces- 
sary that  the  agent  of  the  State,  in  making  the  selections,  should  make 
such  careful  preliminary  examinations  as  will  enable  him  to  select  lands 
to  which  there  may  exist  no  valid  claim  by  pre-emption  or  otherwise, 
which  are  not  mineral,  and  to  avoid  embarrassment  and  delay  conse- 
quent upon  such  conflicts.  You  will  also  examine  the  plats,  records, 
and  files  of  your  office,  and  see  that  the  selections  are  in  all  respects 
free  from  objections,  and  will  certify  that  they  are  free  from  conflict, 
before  the  lists  are  reported  to  this  Office 

Herewith  you  will  receive  forms  to  be  used  for  selections  under  the 
respective  acts.  The  form  for  selections  under  the  acts  of  1853  and 
1859  requires  the  date  to  be  given  when  the  list  is  filed  in  your  office, 
•  being  the  date  when  the  same  takes  effect,  and  that  it  be  certified  and 
signed  by 'the  locating  agent  of  the  State,  and  certified  by  you  as  to 
the  correctness  of  the  same,  before  reporting  to  this  Office. 

The  form  for  proposed  selections  under  the  acts  of  1859  and  1826 
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must  also  be  certified  by  you,  and  if  recommended  by  the  State  author- 
ities, that  fact  should  also  be  stated  thereon.  The  lists  of  selections 
under  the  respective  acts  should  bear  a  regular  but  separate  and  dis- 
Hnct  series  of  numbers  from  No.  1. 

The  tracts  selected  should  be  distinctly  entered,  in  lead  pencil,  in  your 
tract  books  and  on  the  township  plats,  and  be  withheld  from  sale  until 
you  are  officially  advised  of  their  approval  or  rejection  by  the  Secretary 
of  the  Interior.  When  advised  of  the  approval  of  such  selections  you 
will  proceed  at  once  to  enter  the  same  permanently,  in  red  ink,  in  your 
'  tract-books,  and  on  your  township  plats,  and  opposite  the  entry  in  the 
tract-books  you  will  note  the  date  of  the  approval,  making  reference, 
by  its  date,  to  the  letter  from  this  Office  advising  you  of  such  approval. 

In  case  of  the  rejection  of  ^  proposed  selection,  you  will  not  fail  to 
remove  by  India  rubber  the  pencil  marks  on  the  township  plats,  and 
make  entry  of  the  facts  in  your  tract-books. 

You  will  retain  a  record  of  all  lists  reported  to  this  Office,  and  when 
approved  you  will  note  the  fact  thereon,  and  refer  to  the  date  of  the 
letter  communicating  such  advice.  Applications  for  the  selections  of 
school  lands  by  the  State  can  only  be  received  and  filed  by  you  where 
the  land  is  surveyed  and  the  official  township  plats  on  file  in  your  office. 
The  State  authorities  will  have  no  right  to  sell  or  dispose  of  any  of  the 
lands  selected  until  they  shall  have  been  furnished  with  certified  lists 
of  the  approval  by  the  Secretary  of  the  Interior. 

You  will  acknowledge  the  receipt  of  this  circular. 

Yery  respectfully, 

J.  M.  EDMUNDS,  Commissioner. 


No.  440. 

CIECULAR  INSTRUCTIONS. 

Under  the  act  of  March  3, 1871,  relative  to  selections  for  the  establishment 

of  an  Agricultural  College  in  California. 

Depaetment  of  the  Intebioe, 

Genebal  Land  Office, 
Washington,  D.  C,  March  23,  18T1. 
Beqister  and  Keoeiver. 

Gentlemen  : — The  attention  of  this  office  has  been  called  to  an  act 
of  Congress  approved  March  3,  18Y1,  entitled  "  An  act  amendatory  of 
an  act  entitled  *An  act  to  further  provide  for  giving  effect  to  the  various 
grants  of  public  lands  to  the  State  of  Nevada,  approved  June  8, 1868.' " 
(Part  II.,  No.  35.)  ' 

In  this  act  it  is  provided :  1st.  *^  That  the  lands  granted  to  the  State 
of  California  for  the  establishment  of  an  Agricultural  College  by  the 
act  of  July  2, 1862,  and  acts  amendatory  thereto,  may  be  selected  by 
said  State  irom  any  lands  within  said  State  subject  to  pre-emption,  set^ 
tlement,  entry,  sale,  or  location  under  any  laws  of  the  United  States." 
2d.  That ''  such  selections  may  be  made  in  any  legal  subdivisions  ad- 
joining by  sides  so  as  to  constitute  bodies  of  not  less  than  one  hundred 
and  sixty  acres,  or  they  may  be  made  in  separate  subdivisions  of  forty, 
eighty,  or  one  hundred  and  twenty  acres  respectively  ;"  and —  3d.  That 
**  if  lands  be  selected  as  aforesaid,  the  minimum  price  of  which  is  two 
dollars  and  fifty  cents  per  acre,  they  shall  be  taken  acre  for  acre  in  part 
satisfaction  of  the  grant,^  and  the  State  of  California  shall  pay  to  the 
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United  States  the  sum  of  one  dollar  and  twenty-five  cents  per  acre  for 
each  acre  so  selected,  when  the  same  shall  be  patented  to  the  State  by 
the  United  States." 

It  is  "Provided  further,  That  where  lands  sought  to  be  selected  for 
the  Agricnltural  College  are  unsurveyed,  the  proper  authorities  of  the 
State  shall  file  a  statement  to  that  effect,  with  the  Register  of  the 
United  States  Land-Office,  describing  the  land  by  township  and  range, 
and  shall  make  application  to  the  United  States  Surveyor  General  for 
a  survey  of  the  same ;  the  expenses  of  the  survey  for  field-work  to  paid 
by  the  State,  provided  there  be  no  appropriation  by  Congress  for  that 
purpose.  The  United  States  Surveyor  General,  as  soon  as  practicable, 
shall  have  the  said  lands  surveyed,  and  the  township  plats  returned  to 
the  United  States  Land-Office,  and  the  lands  so  surveyed  and  returned 
shall  for  thirty  days  after  the  filing  of  the  plats  in  the  United  States 
Land-Office,  be  held  exclusively  for  location  for  the  Agricultural  Col- 
lege, and  within  said  thirty  days  the  proper  authorities  of  the  State 
shall  make  application  to  the  United  States  Land-OfiSce  for  the  lands 
sought  to  be  located  by  .sections  and  part  of  sections :  Provided,  That 
any  rights,  under  the  pre-emption  or  homestead  laws,  acquired  prior  to 
the  filing  of  the  required  statement  with  the  United  States  Register, 
shall  not  be  impaired  or  affected  by  this  act." 

Tou  will  please  take  notice  of  the  foregoing  provisions  of  said  act  of 
March  3,  18T1,  as  modifying  the  law  governing  the  subject,  and  allow 
the  State  the  benefit  thereof  in  any  selections  yet  to  be  made  in  your 
land  district  under  the  grant  referred  to. 

The  Surveyor  General  will  be  duly  instructed  in  regard  to  that  por- 
tion of  the  act  which  may  call  for  action  on  his  part.  Should  the  State 
authorities  file  in  your  office  statements  in  regard  to  unsurveyed  lands, 
as  provided  in  the  act,  you  will  promptly  report  the  same,  and,  after 
the  filing  of  the  plats  of  survey  of  the  land  in  your  office,  proceed  as 
therein  directed.  On  the  expiration  of  thirty  days  from  the  filing  of 
the  plats,  should  the  tracts  not  be  applied  for  and  selected  by  the  State 
authorities  according  to  law,  as  modified  by  said  act,  you  will  so  advise 
this  office.     Please  acknowledge  the  receipt  hereof. 

Very  respectfully,  &c., 

WILLIS  DRUMMOND,  Commissioner. 


No.  441. 

INSTRUCTIONS. 

Selections  by  the  State  of  California  of  land  granted  for  the  establishment  of 
an  Agricurtural  College  under  the  act  of  July  2, 1802,  and  amendatory  act. 

Depabtment  of  the  Inte&ior, 

Genebal  Land  Office, 

July  8th,  1873. 

Gentlemen: — Your  attention  is  invited  to  the  act  of  Congress  ap- 
proved March  3,  1871,  which  is  as  follows  :     (Part  II  No.  35.) 

This  act  relates  to  the  selection,  by  the  State  of  California,  of  lands 
granted  to  said  State  for  the  establishment  of  an  agricultural' college, 
under  the  act  of  July  2,.  1862,  and  acts  amendatory  thereto.  The  law 
authorizes  the  selection  by  the  State  of  any  lands  subject  to  pre-emp- 
tion, settlement,  entry,  sale,  or  location  under  any  of  the  laws  of  the 
United  States,  excepting  therefrom  "mineral  lauds,''  and  lands  "  upon 
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which  there  may  be  rightful  claims  under  the  pre-emption  or  homestead 
laws."  All  lands,  therefore,  whether  offered  or  unofifered,  with  the 
above  exceptions,  ar6  subject  to  selection  by  the  State  as  agricultural 
college  lands.  The  State  is  not  confined  to  the  selection  of  regular 
quarter  sections,  but  selections  may  be  made  in  any  legal  subdiyisions 
adjoining  by  sides,  so  as  to  constitute  bodies  of  not  less  than  160  acres, 
or  they  may  be  made  in  separate  subdivisions  of  40,  80,  or  120  acres 
respectively.  Under  this  clause  the  State  will  be  permitted  to  select 
the  smallest  lot,  or  legal  subdivision,  viz :  40  acres. 

The  second  proviso  specifies  that  if ''  lands  be  selected,  the  minimum 
price  of  which  is  two  dollars  and  fifty  cents  per  acre,  they  shall  be 
taken  acre  for  acre  in  part  satisfaction  of  the  grant,  and  the  State  of 
California  shall  pay  to  the  XJnited  States  the  sum  of  one  dollar  and 
twenty-five  cents  per  acre  for  each  acre  so  selected,  when  the  same 
shall  be  patented  to  the  State  by  the  United  States."  Hereafter  the 
State  will  be  required  to  present  separate  applications  for  this  class  of 
lands,  and  you  will  report  to  this  office  in  the  usual  form,  separate  lists 
of  the  same.  When  a  list  of  this  class  of  selections  shall  have  been  ap- 
proved to  the  State  by  this  Department,  and  a  copy  of  the  said  approved 
list  filed  in  your  office,  the  Receiver,  upon  payment  being  tendered  by 
the  State  of  California  of  one  dollar  and  twenty-five  cents  per  acre  for 
lands  so  listed,  will  receive  the  same,  giving  his  receipt  therefor.  The 
said  receipt  will  be  issued  in  the  form  of  an  excess  receipt,  and  the 
same  will  be  numbered  consecutively  with  full  numbers  in  accordance 
with  the  regular  cash  series,  having  endorsed  thereon  in  red  ink  the 
number  of  the  State  application  to  which  they  respectively  belong,  giv- 
ing in  all  cases  the  Register's  and  Receiver's  numbers,  and  will  be 
reported  to  this  office  with  your  regular  cash  returns.  A  separate  re- 
ceipt will  be  issued  on  each  State  application,  whether  it  be  for  40,  80, 
120,  or  160  acres,  and  each  receipt  will  bear  a  separate  and  distinct 
number.  In  addition  to  the  above,  the  Register  and  Receiver  will,  at 
the  close  of  each  month,  transmit  to  this  office  a  joint  report  designat- 
ing the  lands  for  which  payment  has  been  made  and  the  amount 
received  therefor,  and  when  it  shall  be  shown  that  payment  has  been 
made  by  the  State  in  accordance  with  the  above  requirement,  for  all  the 
lands  embrac(Bd  in  the  approved  list,  the  said  lands  will  be  patented  to 
the  State  of  California  by  this  Department,  in  accordance  with  the 
provisions  of  the  act,  provided  that  no  interfering  rights  shall  have 
been  found  to  exist  at  the  date  of  approval.  The  third  proviso  relates 
to  the  selection  by  the  State  of  unsurveyed  lands,  the  survey  thereof,  etc. 

When  the  application  on  the  part  of  the  State  specified  in  the  proviso 
is  filed  with  the  Register,  that  officer  will  be  particular  to  note  thereon 
the  date  of  filing  said  application. 

When  the  plat  of  a  township  specified  in  said.  State  application  is 
filed  in  your  office,  the  Register,  prior  to  accepting  an  application  to 
select  lands  in  said  township,  will  require  the  State  to  file  with  him  a 
certificate  of  the  United  States  Surveyor  (General,  stating  that  said  town- 
ship was  surveyed  by  request  of  the  State  authorities,  and  that  the 
Statji  had  fully  complied  with  the  third  proviso  of  the  law.  Upon  the 
filing  of  a  map  of  this  class  of  lands  in  your  office,  the  Register  will  at 
once  notify  the  proper  State  authorities  of  said  filing,  and  if  the  State 
fails  to  make  selection  of  lands  in  said  townships  within  the  period  of 
thirty  days  from  the  date  of  such  filing,  the  right  to  select  will  be  for- 
feited. 
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Homestead  and  pre-emption  claimants  are  protected  on  this  class  of 
lands^  provided  their  rights  attached  prior  to  the  filing  of  the  required 
statement  in  your  office  by  the  Slate.  You  will,  therefore,  after  the  ex- 
piration of  thirty  days  from  the  filing  of  the  township  plats,  permit  such 
claimants  to  file  their  statements  in  your  office,  notwithstanding  the 
fact  that  the  lands  had  been  selected  by  the  State ;  but  parties  desiring 
to  file  should  make  affidavit  of  settlement  prior  to  the  date  of  the  first 
State  application. 

You  will  give  to  the  State  applications  to  select  lands  a  regular  series 
of  numbers,  commencing  with  No.  1,  and  thereafter  number  each  appli- 
cation consecutively  in  the  order  in  which  they  are  received ;  giving 
also  in  each  case  the  date  of  filing  in  your  office,  which  is  the  date  the 
selection  takes  effect. 

The  same  rules'  given  above,  as  to  numbering,  etc«,  will  also  apply  to 
other  selections  by  the  State. 

You  will  please  acknowledge  the  receipt  of  this  circular. 
Very  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Oommiasiioner, 


No.  442. 

WILSON  V.  C.  P.  R.  R.  ET  AL. 

An  attorney  for  the  State  of  California  asked  that  the  State  should  be  made 
a  party  to  this  case.  She  did  not  attempt  -to  initiate  a  right  to  the  land 
until  seven  months  after  Wilson  had  paid  for  it  under  the  7th  Section  of 
the  Act  of  July,  1866,  to  quiet  land  titles  in  California. 

Held — That  the  land  was  appropriated,  and  could  not  be  taken  with  Agri- 
cultural College  Scrip  by  the  State,  seven  months  after  Wil&on  had  paid  for 
it,  although  it  might  turn  out,  on  the  hearing  of  the  contest,  that  the  local 
officers  erred  in  allowing  Wilson  to  0nter.  Tneir  proceedings  were  not  void, 
although  they  may  have  been  voidable. 

Department  of  Justice, 
Offiob  of  Assistant  Attorney  General, 

Washington,  October  20,  1871. 

Sir  : — I  have  considered  the  application  of  the  attorney  for  the  State 
of  California^  to  make  the  said  State  a  party  in  the  contested  case  of 
Sanford  E.  Wilson,  v.  C.  P.  B.  B.  Co.,  and  California  &  Oregon  B, 
B.  Co.,  involving  the  W.  ^  of  Sec.  14,  T.  13  N.,  Range  3  E., 
Marysville,  Cal.,  and  now  pending  in  the  General  Laud-Office. 

The  Commissioner  refused  to  grant  the  request  From  this  decision 
the  State  has  appealed  to  the  Secretary. 

The  records  of  the  Land-Office  show  that  the  case  was  heard  before 
the  local  officers  on  the  6th  of  August,  18Y0,  and  that  on  the  18th  of  the 
same  month,  Wilson  made  cash  entry  of  the  land  in  controversy.  Seven 
months  after  the  entry  by  Wilson,  and  on  the  ITth  of  March,  1871,  the 
agent  of  the  University  of  the  State  of  California  made  application  at 
the  local  office  to  locate  the  land  under  the  act  of  July  2d,  1862,  donat- 
ing laud  for  the  benefit  of  agriculture  and  the  mechanic  arts.  The  local 
officers  rejected  the  application,  holding  very  properly  that  the  land  had 
been  appropriated  by  Wilson's  purchase,  and  therefore  was  not  subject  to 
the  operations  of  the  act  which  provided  only  for  the  disposal  of  unap- 
propriated lands  of  the  United  States. 

The  State  had  no  right  to  the  land  at  the  time  of  Wilson's  entry,  and 
did  not  even  attempt  to  initiate  such  right  until  seven  months  thereaf- 
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ter.  She  now  claims  that  his  entry  was  void.  It  was  made  after  a 
bearing,  and  by  the  proper  officers.  Whether  thej  erred  in  their  con- 
struction of  the  law  is  a  question  that  will  more  properly  arise  on  the 
hearing  of  the  case  now  pending,  and  about  which  I  express  no  opinion. 
I  am  clear  that  the  most  that  can  possibly  be  urged  against  the  entry, 
is  that  it  was  irregular  and  voidable,  and  not  void. 

I  am  of  opinion  that  the  State  has  no  interest  in  this  land,  and  that 
she  ought  not  to  be  made  a  party  to  the  contest,  and  I  advise  that  the 
decision  of  the  Commissioner  be  affirmed. 

Very  respectfully, 

W.  H.  SMITH,  A88t  Atty.  General, 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  the  Secretary,  Nov.  2,  18T1. 


NO.  443. 

BIRD  BT  AL.  V.  STATE  OF  CALIFORNIA. 

This  case  involves  the  question  asrto  what  was  a  proper  presentation  of  a 
claim  at  the  local  office.  ^ 

Held — That  a  presentation  at  the  office  before  business  hours  and  in  the 
absence  of  the  officer  was  not  a  due  presentation. 

In  all  cases  power  of  j^ardianship  or  attorney  must  be  presented  by  par- 
ties desirine  to  locate  Sioux  Half  Breed  Scrip. 

Advises  tnat  a  certificate  issue  to  the  State  for  the  lands,  reciting  that  a 
patent  had  wrongfully  and  inadvertently  issued  to  other  parties. 

Depabtment  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  D.  C,  May  24th,  1871. 
Sir  : — I  have  considered  the  appeal  case  of  Joseph  Bird  et  al,  y. 
The  State  of  California,  involving  claim  to  the  south  half  of  Section 
26,  and  the  northeast  quarter  of  Section  34,  of  Tp.  8  S.,  B.  4  W.,  in  the 
San  Francisco  District  of  California.  Originally  the  controversy  in- 
cluded the  north-west  quarter  of  Section  35  in  said  Township,  but  there 
is  now  no  question  about  the  last  named  tract,  as  the  State  has  selected 
other  lands  in  its  stead  and  the  selection  has  been  duly  approved. 

The  facts  are  as  follows :  The  State  applied  on  the  23d  of  July,  186T, 
to  select  the  first  two  tracts  as  indemnity  selections  for  other  lands, 
(school  sections)  to  which  she  was  entitled,  hue  which  were  found  to 
be  included  in  private  land  grants.  (Sec.  6,  act  July  23, 1866, 14  Stat., 
220.) 

At  the  date  of  application  the  lands  were  withdrawn  for  railroad  pur- 
poses, and  were  on  that  account  not  subject  to  such  selection.  They 
were  restored  to  market,  October  19,  1868.  On  that  day  there  was  a 
sharp  contest  on  the  part  of  the  agent  for  Bird  and  others  on  the  one 
side,  and  the  agent  of  the  State  on  the  other,  to  see  which  should  suc- 
ceed in  obtaining  these  lands.  Sometime  between  8  and  8^  a.  m.,  of 
that  day,  C.  Qurnee,  an  attorney-at-law,  appeared  at  the  local  land-office 
with  certain  Scrip  certificates  issued  to  tne  half-breed  Sioux  Indians 
under  the  act  of  July  17th,  1854,  (10  Stat.,  304,)  and  with  a  letter  from 
Wm.  S.  Chapman,  an  attorney-at-law,  asking  that  these  certificates 
might  be  located  on  the  lands  in  controversy.  There  was  no  power  of 
attorney  or  other  authority  to  Chapman  from  the  persons  named  in  the 
Scrip  to  locate  the  Scrip  for  them.  There  was  no  officer  of  the  land- 
office  present:  no  one  there  but  a  young  man  who  notified  Mr.  Gur- 
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nee  that  he  had  no  authority  to  receive  or  file  any  papers  in  the  land- 
office.  Thereupon  Mr.  Gurnee  left  the  papers  on  the  table,  and  he  him- 
self left  the  land-office. 

About  8^  A.  M.,  the  agent  of  the  State  appeared  at  the  land-office. 
Mr.  Shanklin,  the  Register,  was  then  there.  The  State  agent  had  with 
him  a  list  of  re-applications  from  the  State  Surveyor  Qeneral  for  these 
lands,  and  asked  that  they  be  duly  filed  in  the  land  office.  The  Regis- 
ter received  the  list  and  filed  the  same,  and  marked  thereon  the  time  of 
filing,  "  October  19, 1868,  at  8.30  A.  M."  This  brought  on  a  contest 
before  the  local  officers.  There  were  other  parties  who  had  filed  for  the 
land  under  the  pre-emption  laws,  but  though  summoned,  they  made 
default,  and  did  not  appear  or  set  up  any  claim  to  the  land.  The  Reg- 
ister and  Receiver,  after  hearing  the  proofs,  rejected  the  Scrip  locations 
for  lack  of  evidence  that  they  were  made  by  a  duly  authorized  party. 
They  also  rejected  the  application  for  the  south  half  of  Section  26,  for 
want  of  evidence  that  the  School  Sections,  in  lieu  of  which  it  was  made, 
had  been  included  in  private  grants. .  The  defective  evidence  was  after- 
ward supplied  by  both  parties. 

The  Scrip  locations  were,  pursuant*  to  general  instructions,  forwarded 
to  the  General  Land-Office,  soon  after  they  were  made.  An  abandon- 
donment  by  the  pre-emptors  of  all  claim  to  the  lands  was  filed  in  the 
General  Land-Office,  and  on  the  8d  of  June,  1869,  counsel  for  the  Scrip 
claimants  obtained  an  approval  of  the  location  of  the  Scrip,  and  on  the 
15th  of  June,  1869,  patents  were  issued  and  delivered  to  such  counsel. 
'  At  the  time  these  patents  were  issued,  the  contest  was  pending  before 
the  Register  and  Receiver,  and  undecided  by  them. 

As  soon  as  the  GcDeral  Land-Office  was  advised  of  this  fact,  it 
requested  the  attorney  for  the  Scrip  claimants  to  return  the  patents. 
He  refused  to  do  so,  and  alleged  that  the  lands  had  been  sold. 

The  Commissioner  of  the  Cfeneral  Land-Office,  upon  this  state  of  facts, 
gave  his  decision  in  favor  of  the  Scrip  claimants.  It  is  now  alleged 
that  he  erred  in  so  doing. 

The  act  of  July  If,  1854,  provided  ''  That  no  transfer  or  conveyance 
of  any  of  said  certificates  or  scrip  shall  be  valid."  The  instructions  of 
the  Commissioner  of  the  (General  Land-Office,  in  relation  to  this  Scrip, 
provided  "  That  the  scrip  may  be  located  by  the  reservee  in  person,  or 
by  his  or  her  guardian  or  duly  authorized  agent.  In  all  cases  the 
power  of  guardianship  or  attorney  must  be  presented  with  the  scrip  and 
application  to  locate  the  same ;  and  if  on  examination  the  papers  are  found 
defective,  you  will  refuse  to  make  said  location  until  they  are.  perfected." 

If,  thei'efore,  under  the  law  and  these  instructions,  Mr.  Gurnee  had 
duly  presented  the  Scrip  to  the  local  officers,  and  demanded  its  location 
upon  these  lands,  in  the  absence  of  a  power  of  attorney  or  other  author- 
ity to  locate  the  same,  it  would  have  been  their  official  duty  to  have 
rejected  the  application  and  refused  to  make  the  location.  But  Mr. 
Gurnee  did  not  duly  present  the  Scrip.  A  presentation  at  the  local  ' 
office,  in  the  absence  of  the  local  officer,  and  especially  at  the  time  this 
was  done,  before  the  usual  hours  for  business,  was  no  legal  presenta- 
tion. The  officer  was  under  no  obligation  to  take  any  official  notice  of 
a  package  of  papers  found  upon  his  table  in  the  manner  these  were 
found.     Mr.  Gurnee  was  not  misled. 

It  appears  that  the  young  man  in  the  office  notified  him  that  he  had 
no  authority  to  receive  or  file  the  papers.  Mr.  Gurnee,  if  he  desired 
to  obtain  priority  over  others,  as  he  doubtless  did,  should  have  seen  to 
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it  that  the  papers  were  presented  tQ  the  proper  officer,  and  demand  made 
of  him.  This  he  did  not  do.  The  agent  of  the  State  did,  and  I  am  of 
opinion  that  the  State  thereby  became  entitled  to  the  lands.  I  advise 
reversal  of  the  decision  of  the  Commissioner,  and  in  view  of  the  fact 
that  patents  ha\re  already  issued  inadvertentl7  on  the  part  of  the  Gen- 
eral Land-Office,  and  under  a  misapprehension  of  the  facts,  I  advise 
that  a  certificate  of  approval  of  the  selection  be  issued  to  the  State. 

Such  certificate  should  recite  the  issuing  of  the  patents,  and  the  facts 
in  relation  thereto. 

Very  respectfully, 

WALTER  H.  SMITH,  Asst.  AUy.  General 
Hon.  C.  Delano,  Secretary  of  the  Interior. 

Concurred  in  by  the  Secretary,  May  25,  1871. 


No.  444. 

STATE  OF  CALIFORNIA  v.  PIKE  bt  al. 

Location  of  School  Warrants.  The  location  was  made  by  the  agent 
of  the  State  after  the  expiration  of  his  term. 

Held — That  he  was  agent  de  facto,  and  that  his  acts  were  binding, 
and  could  not  be  collaterally  impeached  by  a  stranger  to  the  transac- 
tion. 

Decision  by  Acting  Secretary  Co  wen,  Sept.  26,  1871. 


No.  445. 

JOHN  G.  BROWN. 

A  selection  was  made  by  the  State  of  California  under  the  8th  sec.  of 
the  act  of  Sept.  4,  1841,  on  land  withdrawn  for  railroads.  July  5, 1870, 
the  Surveyor  (General  telegraphed  to  Register  to  refile  applications, 
and  he  did,  indorsing  on  the  back  of  the  original  applications  ''  refiled 
July  5,  1870." 

Held — That  this  was  not  a  good  selection. 

Decision  by  the  Secretary,  Sept.  18,  1872. 


11.    ACT  OF  JULY  23,  1866,  WITH  INSTRUCTIONS  AND 

RULINGS  THEREUNDER. 

No.  446. 

Chap.  CCXIX.— An  Act  to  quiet  Land  Titles  in  California. 

Beit  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America  in  Congress  assembled,  That  in  all  cases  where  the 
State  of  California  has  heretofore  made  selections  of  any  portion  of  the 
public  domain  in  part  satisfaction  of  any  grant  made  to  said  State  by 
any  act  of  Congress,  and  has  disposed  of  the  same  to  purchasers  in  good 
faith  under  her  laws,  the  lands  so  selected  shall  be,  and  hereby  are, 
confirmed  to  si^id  State :  Provided,  That  no  selection  made  by  said 
State  contrary  to  existing  laws  shall  be  confirmed  by  this  act  for  lands 
to  which  any  adverse  pre-emption,  homestead,  or  other  right  has,  at  the 
date  of  the  passage  of  this  act,  been  acquired  by  any  settler  under 
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the  laws  of  the  United  States,  or  to  any  lands  which  have  been  reserved 
for  naval,  military,  or  Indian  purposes  by  the  United  States,  or  to  any 
mineral  land,  or  to  any  land  held  or  claimed  under  any  valid  Mexican 
or  Spanish  grant,  or  to  any  land  which,  at  the  time  of  the  passage  of 
this  act,  was  included  within  the  limits  of  any  city,  town,  or.  village,  or 
within  the  county  of  San  Francisco:  And  provided  further,  That  the 
State  of  California  shall  not  receive  under  this  act  a  greater  quantity  of 
land  for  school  or  improvement  purposes  than  she  is  entitled  to  by  law. 

Seo.  2.  And  be  U  further  enacted,  That  where  the  selections  named 
in  section  one  of  this  act  have  been  made  upon  land  which  has  been 
surveyed  by  authority  of  the  United  States,  it  shall  be  the  duty  of  the 
proper  authorities  of  the  State,  where  the  same  has  not  already  been 
done,  to  notify  the  register  of  the  United  States  land-office  for  the  dis- 
trict in  which  the  land  is  located  of  such  selection,  which  notice  shall 
be  regarded  as  the  date  of  the  State  selection,  and  the  Commissioner  of 
the  (^neral  Land-Office  shall,  immediately  after  the  passage  of  this  act, 
instruct  the  several  local  registers  to  forward  to  the  General  Land-Office, 
after  investigation  and  decision,  all  such  selections,  which,  if  found  to 
be  in  accordance  with  section  one  of  this  act,  the  Commissioner  shall 
certify  over  to  the  State  in  the  usual  manner. 

Skg.  3  And  be  it  further  enacted,  That  where  the  selections  named 
in  section  one  of  this  act  have  been  made  from  lands  which  have  not 
been  surveyed  by  authority  of  the  United  States,  but  which  selections 
have  been  surveyed  by  authority  of  and  under  the  laws  of  said  State, 
and  the  land  sold  to  purchasers  in  good  faith  under  the  laws  of  the  State, 
such  selections  shall,  from  the  date  of  the  passage  of  this  act,  when 
marked  off  and  designated  in  the  field,  have  the  same  force  and  effect  as 
pre-emption  rights  of  a  settler  upon  unsurveyed  public  land ;  and  if, 
upon  survey  of  such  lands  by  the  United  States,  the  lines  of  the  two 
surveys  shall  be  found  not  to  agree,  the  selection  shall  be  so  changed  as 
to  include  those  legal  subdivisions  which  nearest  conform  to  the  identi- 
cal land  included  in  the  State  survey  and  selection.  Upon  the  filing 
with  the  register  of  the  proper  United  States  land-office  of  the  township 
plat  in  which  any  such  selection  of  unsurveyed  land  is  located,  the  holder 
of  the  State  title  shall  be  allowed  the  same  time  to  present  and  prove  up 
his  purchase  and  claim  under  this  act  as  is  allowed  pre-emptors  under 
existing  laws ;  and  if  found  in  accordance  with  section  one  of  this  act, 
the  land  embraced  therein  shall  be  certified  over  to  the  State  by  the 
Commissioner  of  the  General  Land-Office. 

Sbo.  4.  And  be  it  further  enacted.  That  in  all  cases  where  township 
surveys  have  been,  or  shall  hereafter  be,  made  under  authority  of  the 
United  States,  and  the  plats  thereof  approved,  it  shall  be  the  duty  of  the 
Commissioner  of  the  General  Land-Office  to  certify  over  to  the  State  of 
California,  as  swamp  and  overflowed,  all  the  lands  represented  as  such 
upon  such  approved  plats,  within  one  year  from  the  passage  of  this  act, 
or  within  one  year  irom  the  return  and  approval  of  such  township  plats. 
The  Commissioner  shall  direct  the  United  States  Surveyor-General  for 
the  State  of  California  to  examine  the  segregation  maps  and  surveys  of 
the  swamp  and  overflowed  lands  made  by  said  State ;  and  where  he  shall 
find  them  to  conform  to  the  system  of  surveys  adopted  by  the  United 
States,  he  shall  construct  and  approve  township  plats  accordingly,  and 
forward  to  the  General  Land-Office  for  approval :  Provided,  That  in  seg- 
regating large  bodies  of  land,  notoriously  and  obviously  swamp  and  over- 
flowed, it  shall  not  be  necessary  to  subdivide  the  same,  but  to  run  the 
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exterior  lines  of  such  body  of  land.  In  case  each  State  surveys  are  found 
not  to  be  in  accordance  with  the  system  of  United  States  surveys,  and  in 
such  other  townships  as  no  survey  has  been  made  by  the  United  States, 
the  Commissioner  shall  direct  the  surveyor-general  to  make  segregation 
surveys,  upon  application  to  said  surveyor-general  by  the  governor  of  said 
State,  within  one  year  of  such  application,  of  all  the  swamp  and  over- 
flowed land  in  such  townships,  and  to  report  the  same  to  the  General  Land- 
office,  representing  and  describing  what  land  was  swamp  and  overflowed 
under  the  grant,  according  to  the  best  evidence  he  can  obtain.  If  the 
authorities  of  said  State  shall  claim  as  swamp  and  overflowed  any  land 
not  represented  as  such  upon  the  map  or  in  the  returns  of  the  survey- 
ors, the  character  of  such  land  at  the  date  of  the  grant,  September 
twenty-eight,  eighteen  hundred  and  fifty,  and  the  right  to  the  same, 
shall  be  determined  by  testimony,  to  be  taken  before  the  survey  or- gen- 
eral, who  shall  decide  the  same,  subject  to  the  approval  of  the  Com- 
missioner of  the  General  Land-Office. 

Sec.  5.  And  he  it  further  enacted.  That  it  shall  be  the  duty  of  the 
Commissioner  of  the  General  Land-Oiiice  to  instruct  the  officers  of  the 
local  land-offices  and  the  surveyor -general,  immediately  after  the  pass- 
age of  this  act,  to  forward  lists  of  all  selections  made  by  the  State 
referred  to  in  section  one  of  this  act,  and  lists  and  maps  of  all  swamp 
and  overflowed  lands  claimed  by  said  State,  or  surveyed  as  provided 
in  this  act,  for  final  disposition  and  determination,  which  final  disposi- 
tion shall  be  made  by  the  Commissioner  of  the  General  Land-Office 
without  delay. 

Sec.  6.  And  be  it  further  enacted.  That  an  act  entitled  ''An  act  to 
provide  for  the  survey  of  the  public  lands  in  California,  the  granting  of 
pre-emption  rights  therein,  and  for  other  purposes,"  approved  March 
third,  one  thousand  eight  hundred  and  fifty-three,  shall  be  construed  as 
giving  the  State  of  California  the  right  to  select  for  school  purposes 
other  lands  in  lieu  of  such  sixteenth  and  thirty-sixth  sections  as  were 
settled  upon  prior  to  survey,  reserved  for  public  uses,  covered  by  grants 
made  under  Spanish  or  Mexican  authority,  or  by  other  private  claims, 
or  where  such  sections  would  be  so  covered  if  the  lines  of  the  public 
surveys  were  extended  over  such  lands,  which  shall  be  determined  when- 
ever township  lines  have  been  extended  over  such  land,  and  in  case  of 
Spanish  or  Mexican  grants,  when  the  final  survey  of  such  grants  shall 
have  been  made.  The  surveyor-general  for  the  State  of  California 
shall  furnish  the  State  authorities  with  lists  of  all  such  sections  so  cov- 
ered, as  a  basis  of  selection,  such  selections  to  be  made  from  surveyed 
lands,  and  within  the  same  land  district  as  the  section  for  which  the 
selection  is  made. 

Sec.  T.  And  be  it  further  enacted.  That  where  persons  in  good  faith, 
and  for  a  valuable  consideration,  have  purchased  lands  of  Mexican 
grantees  or  assigns,  which  grants  have  subsequently  been  rejected,  or 
where  the  lands  so  purchased  have  been  excluded  from  the  final  survey 
of  any  Mexican  grant,  and  have  used,  improved,  and  continued  in  the 
actual  possession  of  the  same  as  according  to  the  lines  of  their  original 
purchase,  and  where  no  valid  adverse  right  or  title  (except  of  the  United 
States)  exists,  such  purchasers  may  purchase  the  same,  after  having 
such  lands  surveyed  under  existing  laws,  at  the  minimum  price  estab- 
lished by  law,  upon  first  making  proof  of  the  facts  as  required  in  this  sec- 
tion, under  regulations  to  be  provided  by  the  Commissioner  of  the  Gen- 
eral Land-Office,  joint  entries  being  admissible  by  coterminous  proprie- 
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tors  to  such  an  extent  as  will  enable  them  to  adjust  their  respective 
boundaries :  Provided,  That  the  provisions  of  this  section  shall  not  be 
applicable  to  the  city  and  county  of  San  Francisco :  Provided,  That  the 
right  to  purchase  herein  given  shall  not  extend  to  lands  containing  mines 
of  gold,  silver,  copper,  or  cinnabar:  Provided,  That  whenever  it  shall  be 
made  to  appear  by  petition  from  the  occupants  of  such  land  that  injury 
to  permanent  improvements  would  result  from  running  the  lines  of  the 
public  surveys  through  such  permanent  improvements,  the  Commis- 
sioner of  the  General  Land-Office  may  recognize  existing  lines  of  sub- 
divisions. 

Sec.  8.  And  be  U  further  enacted,  That  in  all  cases  where  a  claim  to 
land  by  virtue  of  a  right  or  title  derived  from  the  Spanish  or  Mexican 
authorities  has  been  finally  confirmed,  and  a  survey  and  plat  thereof 
shall  not  have  been  requested  within  ten  months  from  the  passage  of 
this  act,  as  provided  by  sections  six  and  seven  of  the  act  of  July  first, 
eighteen  hundred  and  sixty-four,  "  To  expedite  the  settlement  of  titles 
to  lands  in  the  State  of  Oalifornia,"  and  in  all  cases  where  a  like  claim 
shall  hereafter  be  finally  confirmed,  and  a  purvey  and  plat  thereof  shall 
not  be  requested,  as  provided  by  said  sections,  within  ten  months  after 
the  passage  of  this  act,  or  any  final  confirmation  hereafter  made,  it  shall 
be  the  duty  of  the  surveyor-general  of  the  United  States  for  California, 
as  soon  as  practicable  after  the  expiration  of  ten  months  from  the  pass- 
age of  this  act,  or  such  final  confirmation  hereafter  made,  to  cause  the 
lines  of  the  public  surveys  to  be  extended  over  such  land,  and  he  shall 
set  ofT,  in  full  satisfaction  of  such  grant,  and  according  to  the  lines  of 
the  public  surveys,  the  quantity  of  land  confirmed  in  such  final  decree, 
and  as  nearly  as  can  be  done  in  accordance  with  such  decree ;  and  all 
the  land  not  included  in  such  grant  as  so  set  off  shall  be  subject  to  the 
general  land  laws  of  the  United  States :  Provided,  That  nothing  in 
this  act  shall  be  construed  so  as  in  any  manner  to  interfere  with  the 
.right  of  bona  fide  pre-emption  claimants. 

Seo.  9.  And  be  it  further  enacted,  That  from  the  decrees  of  the  dis- 
trict courts  of  the  United  States  for  the  district  of  California,  approving 
or  correcting  the  surveys  of  private  land  claims  under  Spanish  or  Mexi- 
can grants  rendered  after  the  first  day  of  July,  one  thousand  eight  hun- 
dred and  sixty -five,  an  appeal  shall  be  allowed  for  the  period  of  one  year 
after  the  entry  of  such  decrees  to  the  circuit  court  of  the  United  States 
for  California,  as  provided  by  section  three  of  the  act  of  July  first,  one 
thousand  eight  hundred  and  sixty-four,  to  expedite  the  settlement  of 
titles  to  land  in  the  State  of  California,  and  the  decision  of  the  circuit 
court  shall  be  final :  Provided,  however,  That  from  decrees  of  the  dis- 
trict courts,  as  aforesaid,  made  after  July  one,  eighteen  hundred  and 
sixty-five,  and  prior  to  the  passage  of  this  act,  an  appeal  may  be  taken 
to  the  United  States  circuit  court  for  the  State  of  California  within  one 
year  from  the  approval  of  this  act 

Approved,  July  23,  1866.    (Stat.  14,  page  218,  Revised  Statutes, 
Sections  2485  to  8.) 
29 
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No.  447. 

INSTRUCTIONS 

Under  the  act  of  July  23, 1866,  to  quiet  land  titles' in  California. 

Department  of  the  Intebioe, 

General  Land-Office. 

September  13,  1866. 
Register  and  Receiver,  San  Francisco,  California, 

Gentlemen: — Annexed  is  an  act  of  Congress,  approved  Jalj  23dy 
1866,  to  quiet  land  titles  in  California. 

The  first  section  confirms  the  title  to  the  State  in  any  public  lands 
which  California  has  heretofore  selected,  under  any  grant  by  act  of 
Congress,  where  the  State  has  disposed  of  the  same  to  purchasers  in 
good  faith  under  her  laws,  with  the  following  exceptions :  Lands  to 
which  a  valid  adverse  homestead,  pre-emption  or  other  right  shall  have 
been  acquired  at  the  date  of  the  act  under  the  laws  of  the  United 
States ;  or  any  lands  which  have  been  reserved  for  naval,  military  or 
Indian  purposes,  or  any  mineral  lands ;  or  any  lands  held  or  claimed 
under  any  valid  Mexican  or  Spanish  grant ;  or  lands  included  at  the 
date  of  the  act  within  the  limits  of  any  city,  town  or  village,  or  within 
the  county  of  San  Francisco  ;  restricting  such  selections  to  the  quantity 
allowed  by  law  for  school  or  improvement  purposes. 

The  2(1  section  required  the  State  authorities  to  give  notice,  where 
it  has  not  been  done,  to  the  Register  of  the  proper  Land-Office,  of  all 
selections  named  in  section  one  of  the  act,  where  the  lands  have  been 
surveyed  by  the  United  States  at  the  passage  of  the  act,  such  notice 
to  be  treated  as  the  date  of  the  State  selection.  Thereupon,  after  due 
examination  and  testing  the  same  with  your  records,  you  will  promptly 
certify  and  transmit  said  list  to  this  office  for  final  action  in  way  of 
investing  the  State  with  title.  You  will  of  course  also  transmit,  after 
proper  examination,  any  and  all  other  lists  as  may  have  been  duly  filed 
before  the  passage  of  said  act. 

The  3d  section  provides  that  where  the  selections  in  the  1st  section 
of  the  act  are  on  lands  not  surveyed  by  the  United  States  at  the  pass- 
age of  the  act,  but  which  have  been  surveyed  and  marked  off  in  the 
field  by  State  authority  and  sold  to  purchasers  in  good  faith  under  the 
State  laws,  the  selections  shall  have  the  forte  and  effect  of  a  pre-emp- 
tion right,  and  upon  the  survey  of  such  lands  by  the  United  States,  the 
selection  must  be  made  to  conform  to  the  legal  subdivisions. 

Upon  filing  with  the  Register  the  township  plat  of  survey  including 
such  selections,  the  holder  of  the  State  title  shall  be  allowed  the  same 
time  to  present  and  prove  up  his  purchase  and  claim,  as  is  allowed  to 
pre-emptors  under  existing  laws,  and  if  such  selections  shall  be  found 
in  accordance  with  1st  section  of  the  act,  lands  of  this  class  shall  be 
certified  over  to  the  State  by  the  Commissioner  of  the  General  Land- 
Office.  You  will  take  care  promptly  to  adjudicate  and  report  all  claims 
which  may  be  established  under  this  statutory  provision. 

The  4th,  5th,  and  8th  sections,  and  a  portion  of  the  6th  section  of  the 
act  relate  to  swamp,  school  selections,  Spanish  and  Mexican  claims, 
which  form  the  subject  of  a  special  letter  of  this  date,  copy  herewith  to 
the  Surveyor  General. 

Referring  to  the  sixth  section  of  the  act,  in  regard  to  selections  in  lieu 
of  16th  and  36th  sections  or  portions  thereof  not  granted  in  place,  I 
have  to  advise  you  that  the  circular  bearing  date  2l8t  August,  1862, 
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from  this  Office  to  all  California  Land-Offices,  is  hereby  so  far  modified 
as  to  permit  the  indemnity  selections  to  be  made  within  the  same  land 
districts  in  which  the  deficiencies  occur.  Farther,  that  the  instructions 
in  section  seven  of  said  circular,  also  in  Note  2  of  the  form  for  indem- 
nity school  selections,  transmitted  to  you  with  letter  dated  March  2, 
1866,  are  so  far  rescinded  as  to  allow  selections  in  cases  where  town- 
ships are  covered  wholly  or  in  part  by  a  private  claim. 

In  ascertaining  from  the  plats  the  full  proportional  amount  of  school 
land  to  which  any  township  is  entitled,  you  will  hereafter  include  the 
area  of  private  claims  with  the  area  of  public  lands  in  calculating  the 
superficial  contents  of  the  township,  and  the  proportional  amount  of 
school  land  to  which  such  township  is  entitled. 

The  form  transmitted  March  2,  1866,  will  be  used  in  making  this 
class  of  selections,  yet  subject  to  the  modification  hereinbefore  men- 
tioned. 

Section  T  allows  persons  who  purchased  in  good  faith  and  for  valua- 
ble consideration  lands  of  Mexican  grantees,  where  the  grants  have 
been  rejected,  or  where  the  lands  so  purchased  have  been  excluded  from 
the  final  survey  of  such  grant,  to  purchase  the  same  from  the  United 
States,  after  the  survey  of  such  lands  under  existing  laws  at  the  mini- 
mum price  established  by  law,  upon  making  satisfactory  proof  before 
the  Register  and  Receiver,  as  to  their  original  purchase  before-men- 
tioned, and  that  they  have  used,  improved  and  continued  in  actual 
possession  of  the  same  ;  provided,  that  no  valid  adverse  right  or  title 
exist  to  the  same ;  and  provided  further,  that  the  right  above  mentioned 
shall  not  extend  to  lands  in  the  city  or  county  of  San  Francisco,  nor  to 
lands  containing  mines  of  gold,  silver,  copper,  or  cinnabar. 
-  If  it  shall  be  made  to  appear  by  showing  from  the  above  class  of  claim- 
ants that  injury  would  result  to  permanent  improvements  from  ruiining 
the  lines  of  public  survey  through  such  improvements,  the  Commissioner 
of  the  General  Land-Office  is  authorized  to  recognize  existing  lines  of 
subdivision. 

In  adjudicating  and  reporting  upon  any  claims  coming  within  this 
provision,  you  will  take  care  in  all  cases  to  obtain  from  the  Surveyor- 
General  a  connected  plat  exhibiting  the  exact  out-boundaries  of  such 
rejected  claim,  so  that  when  the  cases  come  up  for  revision  at  the 
Department,  the  fact  may  clearly  appear  in  every  case  that  the  tracts 
claimed  are  within  the  actual  limits  of  such  rejected  claim. 

The  9th  and  last  section  makes  provision  for  appeals  from  decrees  of 
United  States  District  to  the  Circuit  Court,  in  reference  to  Spanish  or 
Mexican  grants,  rendered  after  the  first  day  of  July,  1865,  as  provided 
for  by  section  three  of  the  act  of  July  1,  1864,  provisions  you  will  of 
course  take  notice  of  in  acting  upon  any  matter  connected  with  such 
interests ;  yet  the  stipulations  there  made  are  to  be  more  immediately 
kept  in  view  by  the  United  States  Surveyor-General,  in  acting  upon 
such  cases  in  regard  to  applications  for  the  return  of  surveys  as  the 
basis  of  patents. 

A  copy  of  these  instructions  will  be  sent  to  the  Surveyor-General. 
Very  respectfully,  your  ob't  serv't, 

JOS.  S.  WILSON,  Commissioner, 
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No  118 

INSTRUCTIONS. 

Depabtment  of  the  Intebior, 

General  Land  Office, 

March  18,  1870. 
Gentlemen: — In  reply  to  Register's  better  of  11th  ultimo,  I  inclose 
herewith  a  copy  of  instructions  to  the  district  oflSce  at  San  Francisco, 
dated  September  13,  1866,  under  the  act  of  July  23,  1866,  '*  to  quiet 
land  titles  in  California." 

As  respects  "  coterminous  proprietors,"  whose  right  of  "joint  entry" 
is  admissible  in  certain  cases,  under  the  act  of  1866,1  have  to  state  that 
the  proofs  must  be  made  separately,  and  individually,  as  in  other  claims, 
and  the  question  of  "  coterminous  proprietorship"  is  one  of  fact,  to  be 
drawn  from  the  nature  and  character  of  the  respective  claims,  which, 
when  clearly  determined  by  the  register  and  receiver,  will  serve  as  a 
basis  for  your  action,  admitting  the  joint  entry  when  the  showing  is 
clear,  and  rejecting  it  when  the  respective  rights  of  the  claimants  can  be 
separately  adjusted  and  secured.  In  all  cases  a  full  report  of  your  ac- 
tion is  desired.  Very  respectfully, 

JOS.  S.  WILSON,  CommissUmer. 
Register  and  Reoeivbr,  Los  Angeles,  California. 

Department  of  the  Interior, 
General  Land  Office, 

September  13,  186G. 

Sir  : — I  have  to  draw  your  special  attention  to  the  provisions  of  the 
eighth  and  ninth  sections  of  the  act  of  Congress  approved  July  23, 1866, 
a  copy  of  which  accompanies  other  instructions  to  you  of  this  date. 

The  eighth  section  contemplates  two  classes  of  cases,  viz  : 

1st.  Claims  derived  from  Spanish  or  Mexican  authorities  which  were 
finally  confirmed  at  the  passage  of  the  act  of  July  23,  1866. 

2d.  Claims  of  the  same  kind  which  may  be  confirmed  after  the  passage 
of  the  act 

Where  parties  may  present  their  applications  within  ten  months 
from  the  date  of  said  act  of  July  23^  1866,  for  survey  and  plat  in  cases 
heretofore  finally  confirmed,  you  will  of  course  cause  the  same  to  be 
duly  surveyed  according  to  the  sixth  and  seventh  sections  of  the  act  of 
July  1,  1861.  (Stats.,  vol.  13,  p.  334.)  And  so  in  like  manner  you  will 
deal  with  such  finally  confirmed  claims  when  application  may  be  made 
within  ten  months  next  succeeding  the  act  of  final  confirmation,  and  in 
either  class  of  cases  make  the  approved  returns  of  survey  which  are  re- 
quired by  law  as  the  bases  of  patents. 

When,  however,  in  any  case  falling  within  the  above-mentioned 
classes  the  requisite  application  is  not  made  within  the  period  of  limi- 
tation fixed  in  this  statute,  the  law  makes  it  your  duty,  thereafter  to 
extend  the  lines  of  the  public  surveys  over  such  claims,  and  to  ''  set  off 
in  full  satisfaction  of  such  grants,  and  according  to  the  lines  of  the  pub- 
lic surveys,  the  quantity  of  land  confirmed  in  such  final  decree,  and  as 
nearly  as  can  be  done  in  accordance  with  such  decree,"  taking  care 
to  observe  the  provision  in  this  section  as  to  non-interference  ''  with 
the  right  of  bona  fide  pre-emption  claimants." 

You  Will  immediately  ascertain  in  what  claims  of  the  first  class  sur- 
veys have  not  been  applied  for,  and  cause  notice  to  be  promptly  served 
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upon  the  parties  interested,  of  the  requirements  of  the  law,  which  it  is 
your  duty  to  carry  out.  And  in  like  manner  you  will  timely  bring  to 
the  notice  of  parties  where  claims  may  hereafter  be  finally  confirmed, 
the  stipulation  of  the  statute  fixing  a  limitation  as  to  time  within  which 
confirmees  must  apply  for  a  specific  survey,  in  default  whereof  the  loca- 
tion must  be  adjusted  according  to  the  lines  of  the  public  surveys. 

The  ninth  section  provides  for  appeals  to  the  circuit  court  firom  the 
decision  of  the  United  States  district  court,  approving  or  correcting 
survey. 

You  will  be  careful  in  making  your  final  returns  for  patenting,  to  show 
in  your  certificates  whether  the  survey  has  been  finally  acted  upon  by 
the  United  States  Supreme  Court  or  the  circuit  court,  and  if  appeal  has 
not  been  taken  from  the  decree  of  the  district  court,  and  the  period  for 
appeal  has  expired,  you  will  send  up  with  your  returns  of  survey,  as  the* 
basis  of  patent,  a  certificate  from  the  clerk  of  the  proper  court,  showing 
that  the  decree  of  confirmation  has  become  final  and  absolute,  no  appeal 
having  been  taken  within  the  limitation  fixed  by  the  statute.  You  are 
requested  to  acknowledge  the  receipt  of  these  instructions. 

Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commmicjjier. 
L.  Upson,  Esq.,  TJ.  8.  Surveyor  Qeneral,  San  Francuco,  Gal. 


No.  449. 

SWAMP  LANDS  OF  CALIFORNIA. 

Held— That  the  act  of  July  23, 1866, 14  Stat.,  219,  was  a  remedial  statute 
and  should  be  construed  liberally.  Sedg.  Cons.  &  Stat.  359.  Dwarris  632. 
Tracy  v.  Card,  2  Oliio  State,  431.  Gellit  v.  Moody,  3  Corns.  479.  8  Mary'd, 
88.    17  Wend,  285. 

That  the  proviso  in  the  Ist  section  also  applied  to  cases  mentioned  in  the 
4th  section. 

That  the  selections  referred  to  in  the  Ist,  2d  and  3d  sections  were  those  that 
had  been  mad^  by  the  State  and  sold  to  bona  fide  purchasers,  under  State 
authority. 

That  the  system  of  surveys  adopted  by  the  United  States  meant  those 
made  on  the  rectangular  system. 

That  the  lands  segregated  by  the  State  of  California,  as  swamp  lands,  prior 
to  July  23, 1866,  and  as  to  which  there  was  no  adverse  claim,  were  confirmed 
to  the  State  by  the  act  of  July  23, 1866,  in  all  townships  which  had  been 
surveyed  by  the  United  States  prior  to  that  date,  and  in  none  other. 

That  the  Surveyor  General  of  California,  in  the  examination  of  segregation 
surveys  made  by  the  State  on  the  rectangular  system,  and  in  Townships  that 
had  been  surveyed  by  the  United  States  prior  to  July  23,  1866,  should  not 
take  into  consideration  the  quality  of  the  land  embraced  in  such  surveys. 
He  is  requested  to  treat  them  as  swamp,  whether  they  are  or  not. 

Department  of  Justioe, 
Offioe  of  Assistant  Attorney  General, 

Washington,  D.  C,  December  5,  1871. 
Sir: — I  have  considered  the  subject  submitted  for  my  opinion,  and 
relating  to  the  proper  answer  to  be  given  to  the  inquiries  made  by  the 
Commissioner  of  the  General  Land-Office,  in  his  letter  of  August  16, 
1871.     Th«  letter  states  the  case  plainly,  and  is  as  follows : 

Department  of  the  Interior, 

General  Land  Offtoe, 
Washington,  D.  Q.,  August  16,  1871. 
Sir  : — ^A  question  has  been  raised  as  to  the  meaning  and  proper  con- 
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structionofthat  part  of  the  fourth  section  of  "An  act  to  quiet  land 
titles  in  California,"  approved  July  23,  1866,  XJnited  States  Statutes, 
volume  14,  page  219,  which  provides :  "  The  Commissioner  shall  direct 
the  United  States  Surveyor-General  for  the  State  of  California  to  exam- 
ine the  segregation  maps  and  surveys  of  the  swamp  and  overflowed 
lands  made  by  said  State,  and  when  he  shall  find  them  to  conform  to 
the  system  of  surveys  adopted  by  the  United  States,  he  shall  construct 
and  approve  township  maps  accordingly  and  forward  to  the  General 
Land-OflBce  for  approval." 

The  agent  of  the  State  claims  that  unless  valid  adverse  rights  had 
attached  prior  to  July  23,  1866,  it  is  absolutely  entitled  to  all  th*e  lands 
embraced  within  its  segregation  surveys,  where  they  conform  to  the 
ordinary  rectangular  system  of  surveys  adopted  by  the  United  States, 
and  that  the  Surveyor-General  cannot,  in  the  examination  of  the  segre- 
gation maps  and  surveys  made  by  the  State,  and  the  construction  of 
township  plats,  take  into  consideration  the  character  of  the  lands,  but 
that  his  examination  is  solely  for  the  purpose  of  determining  whether 
such  segregation  surveys  agree  with  the  rectangular  system  of  surveys 
adopted  by  the  United  States ;  and  that  in  all  cases  where  he  finds  such 
agreement  he  must  construct  and  approve  township  plats,  and  that  the 
lands  must  be  listed  to  the  State  regardless  of  quality  or  character,  and 
whether  they  are  shown  to  be  swamp  and  overflowed  or  not  by  the 
United  States  surveys. 

On  the  other  hand  it  is  contended  by  Senator  Stewart,  of  Nevada, 
who  was  in  the  Senate  at  the  time  of  the  passage  of  the  act  of  July  23, 
1866,  and  others,  that  the  swampy  character  of  the  land  must  not  only 
be  established  by  both  surveys,  but  that  there  must  be  an  exact 
agreement  of  segregation  lines  made  by  the  State  and  the  United 
States,  in  order  to  authorize  the  Surveyor-General  to  construct  and 
return  township  plats,  or  to  entitle  the  State  to  have  the  lands  listed 
and  approved. 

The  magnitude  of  the  interests  involved  makes  it  desirable  that  the 
proceedings  of  the  Surveyor-General  in  the  examination  of  the  segrega- 
tion maps  and  surveys  of  the  State,  and  the  construction  of  township 
plats,  and  of  this  office  in  approving  lists  of  swamp  lands  to  the  State 
of  California,  should  be  strictly  legal ;  and  I  therefore  respectfully  sub- 
mit the  following  questions  for  your  consideration,  and  request  an 
advisory  opinion  or  decision  thereon  at  as  early  a  date  as  practicable. 

First,  Do  the  words  "  system  of  surveys"  adopted  by  the  United 
States,  as  used  in  the  foregoing  quotation  from  section  4,  act  of  July 
23,  1866,  refer  to  or  mean  the  ordinary  rectangular  system  of  surveys 
adopted  by  the  United  States  and  embodied  in  a  work  published  by  the 
General  Land-Office,  entitled  a  **  Manual  of  Surveying  Instructions," 
and  made  a  part  of  each  contract  for  surveying  by  the  second  section 
of  an  act  of  Congress  approved  Ma^  30,  1862,  entitled  "An  act  to 
reduce  the  expenses  of  the  survey  and  sale  of  the  public  lands  of  the 
United  States?"     (United  States  Statutes,  vol.  12,  page  409.) 

Second,  If  such  words  refer  to  such  rectangular  system  of  surveys, 
are  the  lands  segregated  by  the  State  of  California  prior  to  July  23, 
1866 — where  the  surveys  conform  to  such  system — confiAied  to  the 
State  of  California  by  said  act  of  July  23,  1866  ? 

Third,  If  the  lands  embraced  within  such  segregation  surveys  are 
so  confirmed,  can  the  Surveyor- General,  in  the  examination  of  the  seg- 
regation maps  and  surveys  of  the  State,  and  the  construction  of  town 
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ship  plats,  take  into  consideration  the  quality  of  the  lands  embraced 
in  the  segregation  surreys,  and  exclude  from  his  township  plats  lands 
which  have  been,  in  his  opinion,  incorrectly  or  improperly  segregated 
as  swamp  and  overflowed  by  the  State  of  California  ? 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

.WILLIS  DRUMMOND,  Commissioner. 
Hon:  Columbus  Delano,  Secretary  of  the  Interior. 

The  questions  propounded  require  an  examination  of  the  act  referred 
to.  It  is  entitled  *^  An  act  to  quiet  land  titles  in  California,"  and  is 
remedial  in  its  character.  To  interpret  it  properly  it  will  be  necessary 
to  examine  the  evil  which  it  was  intended  to  remedy. 

It  is  well  known  that  prior  to  its  passage  there  was  very  great  con- 
fusion and  uncertainty  in  regard  to  land  titles  in  that  State. 

Congress  had  made  to  it  school,  school  indemnity,  university,  internal 
improvement,  and  swamp  land  grants.  The  Mexican  government,  be- 
fore the  treaty  of  Qaudalupe  Hidalgo,  had  made  many  grants  to  pri- 
vate individuals.  The  State  had  made  selections  under  her  grants.  In 
many  cases  these  selections  were  against  law,  and  the  lands  selected 
were  disposed  of  by  the  State.  For  example,  the  law  required  that 
school  indemnity  and  university  grants  should  be  approved  by  the  Sec- 
retary of  the  Interior  before  they  became  valid,  and  yet  the  State  had 
made  selections  and  disposed  of  them  without  such  approval.  The 
swamp-land  grant  gave  to  the  State  only  such  wet  and  overflowed  land 
as  had  been  surveyed,  and  yet  the  State  had  made  selections  and  sales 
of  swamp  lands  that  had  never  been  surveyed.  It  had  selected,  as 
swamp,  lands  which  the  United  States  authorities  claimed  were  not 
swamp,  and  that  were,  in  fact,  dry. 

In  1861  it  passed  a  law  creating  a  board  of  commissioners  to  select 
the  land  claimed  to  be  swamp,  and  cause  them  to  be  surveyed  into 
sections  and  parts  of  sections,  and  make  maps  of  the  same,  one  of  which 
was  to  be  forwarded  to  the  Land-Office  in  Washington. 

It  did  make  the  selections  and  maps,  and  did  forward  them  to  Wash- 
ington. It  had  in  some  cases  authorized  surveys  of  lands  claimed  to  be 
swamp,  under  the  geodetic  system  of  survey — a  system  unknown  to  the 
United  States  laws,  and  when  referred  to  at  all  as  **  what  is  known  as 
the  geodetic  method."    (Sec.  4,  10  Stat.,  245.) 

Some  townships  had  been  surveyed  by  the  United  States ;  others  had 
not.  None  of  the  United  States  surveys  made  and  approved  prior  to 
July  23,  1866,  divided  the  swamp  lands  into  legal  subdivisions,  or  gave 
them  specific  areas.     They  merely  indicated  them  in  bulk. 

Of  private  land  claims  some  were  in  litigation,  others  were  rejected 
by^the  courts.  When  rejected,  what  should  be  done  with  the  lands 
claimed  ? 

Should  they  be  treated  as  public  lands,  and  open  to  pre-emption  and 
to  homestead  entries  to  all,  or  should  the  private  land  claimants  be 
allowed  in  any  case  to  enter  them  ;  and  if  so,  in  what  ? 

These  and  like  matters  were  involved  in  uncertainty.  This  was 
acknowledged  by  all  parties.  State  and  national. 

Governor  Low,  in  his  message  to  the  legislature  of  December  4, 1865, 
said :  "  In  the  almost  inextricable  state  of  confusion  to  which  our  land 
matters  have  been  brought,  the  settlement  of  these  points  of  difference 
between  the  United  States  and  the  State,  so  as  to  secure  to  California 
and  the  people  who  have  purchased  lands  of  her  their  just  rights,  does 
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not  seem  clear.  *  *  *  Our  only  remedy  lies  in  future  legislation 
by  Congress  to  validate  what  is  now  invalid  in  the  sales  already  made, 
and  settle  all  conflicting  opinions  regarding  the  rights  of  the  State 
under  the  various  acts  of  Congress  making  donations  of  land." 

The  Hon.  J.  M.  Edmunds,  Commissioner  of  the  General  Land-Office, 
in  his  letter  to  the  chairman  of  the  Senate  Committee  on  Public  Lands, 
transmitting  the  bill  afterward  passed  and  *how  under  consideration, 
said :  ''As  the  bill  now  stands,  this  office,  after  a  thorough  examination 
of -its  provisions,  and  impressed  with  the  absolute  necessity  of  enactment 
of  some  measure  in  order  to  relieve  the  State  and  our  people  from  the 
infnifferable  evils  of  uncertainty  of  titles,  has  no  hesitation  in  recom- 
mending, and  accordingly  hereby  recommends  its  passage." 

Under  this  state  of  fact  the  act  of  July  23,  1866,  was  passed  for 
the  purpose  of  removing  uncertainty*  and  quieting  land  titles  in 
California. 

Congress  had  long  before,  and  in  1*796,  adopted  a  system  of  surveying 
the  public  lands.  ,  (1  Stat.,  466.)  This  system  provided  that  they 
should  be  **  divided  by  north  and  south  lines  run  according  to  the  true 
meridian,  and  by  others  crossing  them  at  right  angles,  so  as  to  form 
townships  of  six  miles  square,  unless  where  the  line  of  the  late  Indian 
purchase,  or  of  tracts  of  land  heretofore  surveyed  or  patented,  or  the  course 
of  navigable  rivers  may  render  it  impracticable  ;  then  this  rule  shall  be 
departed  from  no  further  than  such  particular  circumstances  may 
require.  The  corners  of  the  townships  shall  be  marked  with  progress- 
ive numbers  from  the  beginning ;  each  distance  of  a  mile  between  the 
said  corners  shall  be  also  distinctly  marked  with  marks  different  from 
those  of  the  corners.  One- half  of  the  said  townships,  taking  them  alter- 
nately, shall  be  subdivided  into  section^  containing,  as  nearly  as  may 
be,  six  hundred  and  forty  acres  each,  by  running  through  the  same,  each 
way,  parallel  lines  at  the  end  of  every  two  miles,  and  by  making  a  cor- 
ner on  each  of  said  lines  at  the  end  of  every  mile  ;  the  sections  shall  be 
numbered  respectively,  beginning  with  the  number  one  in  the  north- 
east section,  and  proceeding  west  and  east,  alternately,  through  the 
township,  with  progressive  numbers,  till  the  thirty-sixth  be  completed," 
etc.,  etc. 

The  system  thus  prescribed  was  incorporated  into  a  manual  called  a 
"  Manuel  of  Surveying  Instruction,"  and  was  required  to  be  made  a 
part  of  every  contract  for  surveying  public  lands  by  the  second  section 
of  the  act  of  May  30,  1862.  (12  Stat.,  409.)  With  this  preliminary 
statement  of  fact  and  of  law,  I  proceed  to  consider  the  act  in  question. 

Counsel  for  the  parties  have  filed  able  and  very  elaborate  arguments 
maintaining  their  respective  riews  as  to  its  meaning. 

They  differ  widely  in  their  construction  of  it.  I  have  given  attention 
to  their  arguments,  and  have  arrived  at  conclusions  which  are  satis- 
factory to  my  own  mind.  In  stating  them  I  shall  not  confine  myself 
strictly  to  answering  the  questions  propounded  by  the  Commissioner. 
The  first  inquiry  that  naturally  arises  is,  what  rule  of  interpretation  is 
applicable  to  this  act  ? 

Is  it  a  remedial  statute,  and  therefore  to  be  construed  ^*  largely  and 
beneficially ;"  or  is  it  a  statute  making  a  legislative  grant,  and  therefore 
to  be  construed  strictly,  and,  in  cases  of  doubt  as  to  what  was  intended, 
to  be  so  construed  as  to  restrict  and  limit  the  grant  rather  than  to 
extend  it? 

In  my  opinion  it  is  a  remedial  statute,  intended  to  help  out  defects 
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and  difficulties  in  graDts  already  made,  and  should  be  construed  liber- . 
allj,  and  so  as  to  accomplish  the  end  had  in  view,  that  of  settling  and 
quieting  land  titles  in  California.  (Dwarris;  632 ;  Sedg.  Stat,  and 
Cons.  Law,  369;  Tracy  v.  Cord,  2  Ohio  Stat.,  431 ;  Gillet  &  Moody, 
8  Corns.,  479 ;  State  v.  Jones,  8  Maryland,  88 ;  Mayor  v.  Lord,  17 
Wend.,  286.) 

The  first  section  provides :  "  That  in  all  cases  where  the  State  of 
California  has  made  selections  of  any  portion  of  the  public  domain  in 
part  satisfaction  of  any  grant  made  to  said  State  by  any  act  of  Congress, 
and  has  disponed  0/ the  same  to  purchasers  in  good  faUh  under  her 
laws,  the  lands  so  selected  shall  be,  and  hereby  are,  confirmed  to  said 
State :  Provided^  That  no  selection  made  by  said  State  contrary  to 
existing  laws  shall  be  confirmed  hy  this  act,  for  lands  to  which  any 
adverse  pre-emption,  homestead,  or  other  right,  has  at  the  date  of  the 
passage  of  this  act  been  acquired  by  any  settler  under  the  laws  of  the 
United  States,"  etc. 

There  is  no  controversy  as  to  the  first  clause  of  this  section.  It  is 
conceded  by  all  parties  to  confirm  all  selections  of  public  lands,  made 
under  any  congressional  grant,  where  the  lands  thus  selected  have  been 
sold  or  disposed  of  under  State  laws  to  bona  fide  purchasers,  no  matter 
whether  the  selections  were  regular  or  irregular,  authorized  or  unau- 
thorized by  law.  There  is,  however,  a  controversy  as  to  the  proviso. 
The  State  claims  that  it  is  not  only  applicable  to  cases  of  selections  of 
lands  which  have  been  sold  to  bona  fide  purchasers,  but  also  to  the 
second  clause  of  the  fourth  section,  which  requires  the  Commissioner  to 
"direct  the  United  States  Surveyor  G^eneral  for  the  State  of  California 
to  examine  the  segregation  maps  and  surveys  of  the  swamp  and  over- 
flowed lands  made  by  said  State,  and  when  he  shall  find  them  to  con- 
form to  the  system  of  surveys  adopted  by  the  United  States,  he  shall 
construct  and  approve  township  plats  accordingly,  and  forward  to  the 
General  Land-Ofiice  for  approval." 

The  other  parties  claim  that  the  proviso  does  not  apply  to  this  por- 
tion of  said  fourth  section.  I  am  of  opinion  that  it  does  apply.  The 
proviso  so  states.  It  says  that "  no  selection  made  by  said  ^tate,  con- 
trary to  existing  laws,  shall  be  confirmed  by  this  act,  to  which  any  ad- 
verse pre-emption,"  &c.,  has  attached.  If  it  had  been  the  intention  to 
limit  it  to  the  cases  stated  in  the  first  section,  it  would  have  used  apt 
words,  limiting  it  to  that  section.  (See  proviso  at  the  end  of  the  eighth 
section.) 

The  debates  show  that  this  was  the  construction  that  the  law-makers 
gave  to  the  language  used. 

Mr.  Hendricks  (Congressional  Globe,  part  4,  p.  3080,  Thirty  ninth 
Congress,  first  session,)  said : 

"  I  certainly  should  not  vote  to  confirm  a  title  irregularly  obtained 
through  the  State  of  California  as  against  a  rightful  settler,  but  I  think 
the  proviso  of  the  first  section  sufficiently  protects  that  class  of  persons, 
and  that  was  the  opinion  of  the  dbmmittee.  It  was  unfortunate  that 
the  State  of  California  established  a  surveying  system  of  her  own — 
very  unfortunate  that  she  sold  certificates  to  be  located  by  the  purchaser 
at  his  election,  in  any  part  of  the  State  ;  but  it  has  become  a  part  of  the , 
history  of  the  lands  of  that  State,  and  we  must  relieve  the  embarrass- 
in  regard  to  their  titles. 

"  Mr.  Conness.  I  desire  to  say,  that  it  may  iro  upon  the  record,  that 
I  would  not  vote  to  confirm  to  the  State  of  California,  or  to  any  of  her 
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people,  an  acre  of  land  which  was  settled  on  by  a  man  who  had  ander- 
taken  to  make  his  home  there." 

The  second  section  relates,  by  its  terms,  to  selections  named  in  the 
first  section,  which  had  been  made  upon  land  surveyed  by  authority  of 
the  United  States,  and  provides  that  the  State  authorities,  where  it  had 
not  already  been  done,  should  notify  the  register  of  the  United  States 
Land-OflSce  for  the  district  where  the  land  was  located  of  "  such  selec- 
tion," which  notice  should  be  regarded  as  the  date  of  the  State  selection. 
It  required  the  Commissioner  of  the  General  Land-Office  immediately 
to  instruct  the  several  local  registers  to  forward  to  that  Office,  after  in- 
vestigation and  decision,  '*  all  such  selections,"  and  if  the  Commissioner 
found  them  such  as  were  described  in  the  first  section,  he  was  required 
to  certify  them  over  to  the  State  in  the  usual  manner. 

The  selections,  and  the  only  selections  referred  to  in  this  section,  are 
those  made  and  disposed  of  by  the  State  under  her  laws  to  bona  fide 
purchasers.  If  they  had  not  been  disposed  of  by  the  State  to  bona  fide 
purchasers,  they  were  not  to  be  reported  to  the  registers,  nor  investi- 
gated or  decided  by  them. 

The  third  section  provides  that  where  "  selections  named  in  section 
one  of  this  act  had  been  made  from  lands  which  had  not  been  surveyed 
by  authority  i)f  the  United  States,  but  which  selections  had  been  sur- 
veyed by  authority  of  and  under  the  laws  of  California,  and  the  lands 
sold  to  purchasers  in  good  faith  under  the  laws  of  the  State,  that  such 
selections  should,  after  the  date  of  the  passage  of  this  act,  when  marked 
off  and  designated  in  the  field,  have  the  same  force  and  effect  as  the 
pre-emption  right  of  a  settler  upon  unsurveyed  public  land ;  and  if, 
upon  survey  of  such  land  by  the  United  States,  "  the  lines  of  the  two 
surveys  shall  be  found  not  to  agree,  the  selections  shall  be  so  changed 
as  to  include  those  legal  subdivisions  which  nearest  conform  to  the  iden- 
tical land  included  in  the  State  survey  and  selections." 

It  further  provides  that  the  holder  of  such  State  title  on  land  not  sur- 
veyed by  the  United  States  should  have  such  time  (one  year)  to  prove 
up  his  purchase  and  claim,  after  the  township  plats  of  United  States 
survey  had  been  filed  with  the  register,  as  was  allowed  to  pre-emptors 
under  existing  laws,  and  if  such  selection  were  found  by  the  Commis- 
sioner of  the  Oeneral  Land-Office  to  be  in  accordance  with  said  section 
one,  he  was  required  to  certify  it  over  to  the  State. 

It  will  be  observed  that  each  and  all  of  these  three  sections  relate  to 
such  selections  as  are  described  in  the  first  section,  and  that  is  to  those 
where  the  lands  have  been  disposed  of  to  purchasers  in  good  faith  under 
State  laws,  and  to  no  other  selections  whatever. 

The  fourth  section  is  the  first  one  that  treats  of  selections  or  claims 
which  have  not  been  disposed  of,  under  State  laws,  to  bona  fide  pur- 
chasers. 

This  section  introduces  new  subjects,  and  is  the  one  about  which 
there  is  great  controversy.  It  may  very  properly  be  divided  into  three 
clauses.  * 

1st.  That  in  all  cases  where  township  surveys  have  been  made,  or 
shall  hereafter  be  made,  under  authority  of  the  United  States,  and  the 
plats  thereof  approved,  it  shall  be  the  duty  of  the  Commissioner  of  the 
General  Land-Office  to  certify  over  to  the  State  of  California,  as  swamp 
and  overflowed,  all  the  lands  represented  as  such  upon  such  approved 
plats  within  one  year  from  the  passage  of  this  act,  or  within  one  year 
from  the  return  and  approval  of  such  township  plats. 
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This  gives  to  the  State  all  lands  that  are  represented  as  swamp  on 
the  approved  United  States  surveys  and  plats  that  have  been  made,  or 
shall  thereafter  be  made,  and  requires  the  Commissioner  to  certify  them 
over  to  the  State. 

2d.  The  Commissioner  shall  direct  the  United  States  surveyor  gene- 
ral for  the  State  of  California  to  examine  the  segregation  maps  and  sur- 
veys of  the  swamp  and  overflowed  lands  made  by  said  State ;  and  where 
he  shall  find  them  to  conform  to  the  system  of  surveys  adopted  by  the 
United  States  he  shall  construct  and  approve  township  plats  accordingly, 
and  forward  to  the  General  I^and-Office  for  approval ;  provided,  that  in 
segregating  large  bodies  of  land,  notoriously  and  obviously  swamp  and 
overflowed,  it  shall  not  be  necessary  to  subdivide  the  same,  but  to  run 
the  exterior  lines  of  such  body  of  land.  In  case  such  State  surveys  are 
found  not  to  be  in  accordance  with  the  system  of  United  States  sur- 
veys, and  in  such  other  townships  as  no  survey  has  been  made  by  the 
United  States,  the  Commissioner  shall  direct  the  surveyor  general  to 
make  segregation  surveys  upon  application  to  said  surveyor  general  by 
the  governor  of  said  State,  within  one  year  of  such  application,  of  all 
the  swamp  and  overflowed  lands  in  such  townships,  and  to  report  the 
same  to  the  General  Land-Office,  representing  and  describing  what  land 
was  swamp  and  overflowed  under  the  grant,  according  to  the  best  evi- 
dence he  can  obtain. 

The  first  inquiry  that  arises  upon  this  clause  is,  what  is  the  true 
meaning  of  the  phrase,  "system  of  surveys  adopted  by  the  United 
States  ?" 

Does  it  mecn,  as  claimed  by  some  of  the  counsel,  such  surveys  as  the 
surveyor  general  shall  find  to  conform  to  *'  his  own  surveys;"  such  sur- 
veys as  shall  exactly  agree  in  segregation  lines  with  the  United  States 
surveys,  or  such  surveys  as  conform  to  the  rectangular  system  of  sur- 
veys which,  as  we  have  heretofore  seen,  had  been  prescribed  by  the 
United  States  statute  ? 

There  were  in  California,  at  the  time  of  the  passage  of  this  act,  two 
systems  of  surveying,  both  of  which  were,  in  certain  cases,  authorized 
by  her  legislation. 

The  one  system  was  the  geodetic,  which  made  use  of  such  irregular 
lines  and  angles  as  were  necessary  to  survey  tracts  that  were  irregular 
in  their  boundaries. 

The  other  was  the  rectangular  system,  which  required  the  tracts  to 
be  surveyed  into  legal  subdivisions  of  sections  and  parts  of  sections, 
and  all  the  angles  to  be  right  angles. 

One  of  these  systems  was  unknown  to  the  United  States  laws.  The 
other  was  the  system  prescribed  by  them.  Both  had  been  more  or  less 
used  by  the  State  in  segregating  swamp  lands  claimed  by  her.  Upon 
this  state  of  fact,  is  there  any  reasonable  ground  to  doubt  what  Con- 
gress meant  by  the  **  system  of  surveys  adopted  by  the  United  States?" 
In  my  opinion  it  meant  the  rectangular  system,  and  intended  to  require 
the  United  States  surveyor  general  for  the  State  of  California  to  exam- 
ine the  State  maps  and  surveys  of  swamp  lands,  and  when  he  found 
them  t6  conform  to  the  rectangular  system  of  surveys  adopted  by  the 
United  States,  he  was  directed  to  construct  and  approve  township  maps 
accordingly. 

The  object  of  the  statute  was  to  make  an  end  of  controversy,  and  to 
accomplish  that  result  it  became  necessary  to  fix  upon  some  rule  that 
should  be  final.     What  rule  that  should  be  was  the  subject  of  legisla- 
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tive  discretion.  In  the  exercise  of  that  discretion  Congress  determined 
that  the  fact  of  conformity  to  the  rectangalar  system  should  be  the  test 

It  may  have  come  to  this  conclusion  ft'om  the  fact  that  the  State  sur- 
veys were  the  only  ones  that  sectionized  the  swamp  lands,  and  there- 
fore furnished  a  speedy  and  simple  test  of  what  was  swamp. 

It  will  be  observed  that  the  language  of  the  fourth  section  differs 
materially  from  that  in  the  third.  In  the  latter  it  is  expressly  provided 
that  "  if,  upon  survey  of  such  lands  by  the  United  States,  the  lines  of 
the  two  aurveys  shall  be  found  not  to  agree,  the  selection  shall  be 
changed,"  etc.  If  the  law-makers  intended  by  this  fourth  section  to 
require  an  agreement  in  segregation  lines  between  the  State  and  United 
States  surveys,  why  did  they  not  employ  language  similar  to  that  used 
in  the  third  section,  which  so  clearly  expressed  that  idea?  The  only 
reasonable  answer  that  I  can  give  is,  that  they  did  not  mean  the  same 
thing  in  the  two  sections. 

If  the  first  sentence  in  the  second  clause  stood  alone,  it  would  confirm 
all  selections  when  the  maps  and  surveys  of  the  State  had  been  made 
on  the  rectangular  system,  and  to  which  there  is  no  adverse  claim.  But 
it  does  not.  It  is  qualified  by  what  follows.  If  one  of  two  things  were 
true,  if  the  surveys  were  found  to  be  not  in  accordance  with  the  rectan- 
gular system,  or  if  there  had  been  no  United  States  survey  of  the  town- 
ship, then  there  was  no  confirmation  of  the  swamp-land  selections,  but 
the  Commissioner  was  required  to  direct  the  surveyor  general  to  make 
segregation  surveys,  upon  application  to  him  by  the  governor,  within 
one  year  of  the  application,  and  to  report  the  same  to  the  General  Land- 
Office,  and  to  represent  and  describe  what  land  was  swamp  and  over- 
flowed, according  to  the  best  evidence  he  could  obtain.  In  other  words, 
in  all  cases  where  the  State  surveys  were  not  upon  the  rectangular 
system,  and  in  all  cases  where  there  had  been  no  United  States  survey, 
the  whole  question  as  to  what  was  swamp  land  was  an  open  one,  to  be 
determined  according  to  the  actual  facts  in  the  case,  by  the  surveyor 
general,  and  upon  the  best  evidence  he  could  obtain. 

3d.  "  If  the  authorities  of  said  State  shall  claim  as  swamp  and  over- 
flowed any  land  not  represented  as  such  upon  the  map  or  in  returns  of 
the  surveyors,  the  character  of  such  land  at  the  date  of  the  grant,  Sep- 
tember 28,  1850,  and  the  right  to  the  same,  shall  be  determined  by  tes- 
timony to  be  taken  before  the  surveyor  general,  who  shall  decide  the 
same,  subject  to  the  approval  of  the  Commissioner  of  the  General  Land- 
Office." 

This  privilege  given  to  the  State  I  understand  to  be  limited  to  sur- 
veys made  in  those  townships  where  the  geodetic  system  had  been 
adopted,  and  to  those  where  there  had  been  no  United  States  survey 
prior  to  the  passage  of  the  act. 

In  such  cases  the  State  was  not  concluded  by  the  judgment  of  the 
surveyor  general  in  making  swamp-land  segregations,  but  was  given 
the  right  to  introduce  testimony  before  him  upon  the  character  of  the 
land,  and  he  was  to  determine  the  question,  subject  to  the  approval  of 
the  Commissioner  of  the  General  Land-Office. 

In  my  judgment,  this  fourth  section  is  confirmatory.  It  is  argued 
that  it  is  not,  because  the  word  confirm  is  used  in  the  first  section,  and 
is  not  used  in  this.  That  is  true,  but  words  that  are  equivalent  to  it 
are  used. 

Under  the  land  laws  the  making  of  a  township  plat  by  the  surveyor 
general  or  his  deputy,  and  the  approval  of  it  by  the  surveyor  general 
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and  Commissioner  of  tbe  General  Land-Office,  is  &  final  confirmation  of 
such  plat,  and  the  swamp  lands  shown  by  such  plat  are  always  treated 
as  swamp,  and  listed  to  the  State. 

This  well-understood  rale  is  reco^izeld  in  this  section,  and  instead  of 
saying  that  the  township  plats  found  to  conform  to  the  system  of  sur- 
veys adopted  by  the  United  States  shall  be  confirmed,  it  provides  that 
the  .Commissioner  shall  direct  the  surveyor  general  to  examine  them, 
and  when  he  finds  them  to  conform  to  the  said  system  he  is  required  to 
approve. 

It  thus  becomes  the  official  duty  of  the  Commissioner  and  surveyor 
general  to  approve  the  plats,  and  when  that  is  done,  it  is,  to  all  intents 
and  purposes,  a  confirmation  of  the  same.     It  is  bl  finality. 

The  fifth  section  required  the  Commissioner  to  instruct  the  local 
officers,  immediately  after  the  passage  of  the  act,  to  forward  their  lists 
of  all  selections  made  by  the  State  nnder  the  first  section,  and  the  sur- 
veyor general  to  forward  maps  of  all  swamp  lands  claimed  by  the  State, 
which  he  should  find  had  been  surveyed  by  the  State  in  accoijjance  with 
the  retangular  system  in  townships  already  surveyed  by  the  United 
States,  and  also  all  maps  of  swamp  land  claimed  by  the  State,  which 
he  should  himself  survey  in  those  townships  where  the  State  survey 
had  not  been  upon  tbe  rectangular  system,  or  where  there  had  been  no 
United  States  survey.  It  also  required  the  Commissioner  to  act  upon 
all  these  matters  without  delay. 

The  construction  which  I  have  given  to  this  law  was  the  one  adopted 
■by  the  Commissioner  of  the  General  Land-Office  soon  after  the  act  was 
passed,  and  embodied  in  the  official  instructions  issued  by  him  on  tbe 
13th  of  September,  1866. 

In  accordance  with  the  foregoing  construction,  I  think  the  answer  to 
the  questions  propounded  by  the  Commissioner  should  be  as  follows : 

First  The  words  "  system  of  surveys  adopted  by  the  United  States," 
as  used  in  said  section  4,  do  mean  the  ordinary  rectangular  system  of 
surveys  adopted  by  the  United  States,  and  embodied  in  the  manual  re- 
ferred to. 

Second.  The  lands  segregated  by  the  State  of  California  prior  to 
July  23,  1866,  by  surveys  in  conformity  with  such  rectangular  system, 
and  to  which  there  was  no  adverse  claim,  were  confirmed  to  the  State 
by  the  act  of  July  23,  1866,  in  all  townships  which  had  been  surveyed 
by  the  United  States  prior  to  that  date,  and  in  none  other. 

Third.  The  surveyor  general,  in  the  examination  of  segregation  sur- 
veys made  by  the  State  on  the  rectangular  system,  and  in  townships 
that  had  been  surveyed  by  the  United  States  prior  to  July  23, 1866, 
and  in  constructing  township  plats  of  such  surveys,  should  not  take 
into  consideration  the  quality  of  the  land  embraced  in  such  segregation 
surveys. 

He  is  required  to  treat  them  as  swamp  and  overflowed,  whether  they 
are  so  in  fact  or  not. 

Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  General. 
Hon.  C.  Dslano,  Secretary  of  Interior, 


Dbpabtment  of  the  Interior, 

Washington,  D.  C,  December  6,  1871. 
Sib:-— I  have  carefully  considered  the  questions  presented  in  your 
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letter  of  the  16th  of  August  last  in  regard  to  the  coustruction  of  the  act 
of  Congress  ''  to  quiet  land-titles  in  California,"  approved  23d  of  July, 
1866,  (14  Stat.,  218,)  and  have  arrived  at  the  following  conclusions: 

1.  That  the  first  three  sections  of  said  act  relate  to  lands  which  have 
been  disposed  of  by  the  State  to  purchasers  in  good  faith  under  her 
laws ;  and  confirm  to  the  State  all  such  selections,  except  in  the  cases 
named  in  the  proviso  to  the  first  section. 

2.  That  the  fourth  section  secures  to  the  State,  as  swamp  and  over- 
flowed, all  lands  that  are  represented  as  swamp  on  the  approved  plats 
of  United  States  surveys  that  had  been  made  prior  to  28d  July,  1866, 
or  that  should  thereafter  be  made,  and  required  ail  such  lands  to  be  cer 
tified  over  to  the  State  in  all  cases  where  there  was  no  adverse  claim. 

That  said  section  required  the  United  States  surveyor  general 
for  the  State  of  California  to  examine  the  segregation  maps  and  sur- 
veys of  swamp  lands  made  by  said  State,  and  when  he  should  find 
such  maps  in  townships  which  had  been  surveyed  by  the  United  States 
prior  to  2^d  July,  1866,  to  conform  to  the  rectangular  system  of  sur- 
veys prescribed  by  the  United  States,  he  was  required  to  construct  and 
approve  township  plats  in  accordance  with  such  State  surveys ;  that  the 
practical  result  of  such  approval  was  to  secure  to  the  State  all  the  lands 
represented  as  swamp  on  such  State  segregation  maps  and  surveys,  as 
to  which  there  was  no  adverse  claim. 

That  in  all  townships  where  the  State  surveys  do  not  conform  to  the 
rectangular  system,  and  in  all  townships  which  had  not  been  surveyed 
by  the  United  States  prior  to  23d  July,  1866,  the  surveyor  general  was 
required  to  make  segregation  surveys  of  swamp  lands,  upon  application 
made  to  him  by  the  governor  of  the  State  and  within  one  year  from 
such  application,  and  to  report  the  same  to  the  GFeneral  Land-Office ; 
that  in  making  these  surveys  he  was  to  be  governed  by  the  best  evi- 
dence he  could  obtain,  and  the  State,  if  not  satisfied  with  them,  had  the 
right  to  introduce  testimony  before  the  surveyor  general,  and  to  appeal 
Arom  his  decision  to  the  Commissioner  of  the  General  Land-Office. 

That  the  surveyor  general,  in  the  examination  of  segregation  maps 
which  he  should  find  conformed  to  the  rectangular  system  in  townships 
which  had  been  surveyed  by  the  United  States  prior  to  July  23,  1866, 
and  as  to  which  there  was  no  adverse  claim,  should  not  take  into  con- 
sideration the  quality  of  the  land  embraced  in  such  segregation  surveys, 
but  should  treat  thlam  as  swamp,  whether  they  were  so  in  fact  or  not. 

You  will  take  all  necessary  steps  to  carry  the  foregoing  views  into 
execution. 

I  transmit  herewith  an  opinion  on  this  subject  prepared  by  Hon. 
Walter  H.  Smith,  assistant  attorney  general.  In  the  conclusions 
arrived  at  by  Mr.  Smith  I  fully  concur,  as  I  do  generally  in  the  reasons 
which  he  assigns  for  such  conclusions. 

I  also  transmit  for  your  files  numerous  arguments  and  papers  filed  by 
attorneys  of  parties  in  interest  since  the  matter  was  brought  to  my  at- 
tention. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


TITLE  v.]  STATE  SELECTIONS.  463 

No.  450. 

H.  H.  BUHNE. 

Application  to  have  tract  certified  to  the  State  of  California  under  the  acts 
of  March  3,  1853, 12th  Sec,  (10,  Stat,  248,)  and  July  23, 1866, 1st  Sec.  (14 
Stat.,  218.) 

Land  was  selected  hy  State  aeent,  16th  Jnne,  1860,  approved  by  Register 
and  reported  to  General  Land-Office.  Li^t  filed  and  tract  entered  upon 
the  books  as  located. 

The  State  patented  the  land  to  Wm.  Broderson,  Januarv  17, 1861,  who  sold 
April  7, 1862,  to  claimant  for  $5,000.  April  23,  1867,  Light  House  Board 
requested  the  Commissioner  to  reserve  same- for  the  use  of  the  govern- 
ment. May  23, 1867,  the  Secretary  of  the  Interior  declined  to  approve  * 
the  selection.  May  28, 1867,  Commissioner  ordered  reservation  for  Light 
House  purposes. 

Claimant  had  no  notice  of  the  proceedings. 

Held — That  he  was  not  bound  by  them,  and  that  the  present  Secretary 
had  the  right  to  review  the  decisions  of  his  predecessor  when  called  upon 
by  a  person  who  was  not  a  party  to  the  former  proceeding,  and  that  title 
was  confirmed  in  the  claimant  by  the  1st  Sec.  of  the  act  of  July  23, 1866. 

Department  of  Justice, 
Office  of  Assistant  Attobney  General, 

Washington,  Nov.  3,  18U. 
Sib  : — I  have  examined  the  application  of  H.  H.  Bahne,  claimant  to 
lot  1  of  Sec.  28,  and  S.  i  of  N.  W.  i,  and  N.  W.  i  of  S.  W.  i  of  Sec. 
27,  T.  1  N.,  R.  3  W.,  Humboldt,  California,  which  comes  before  the 
Department  upon  petition  of  said  applicant,  asking  that  the  tract  be 
certified  to  the  State  of  California,  under  the  12th  section  of  the  act  of 
March  3,  1853,  (10  Stat.,  248,)  and  the  1st  section  of  the  act  of  July 
23,  1866.  (14  Stat.,  218.) 
Section  12  of  the  act  of  March  3,  1853,  reads  as  follows: 
^*Be  it  further  enacted:  That  the  quantity  of  two  entire  townships, 
or  seventy-two  sections,  shall  be,  and  the  same  is  hereby  granted  to 
the  State  of  California  for  the  use  of  a  seminary  of  learuing,  said  lands 
to  be  selected  by  the  Governor  of  the  State,  or  any  person  he  may 
designate  for  that  purpose,  in  legal  subdivisions  of  not  less  than  a 
quarter  section  of  any  of  the  unsold,  unoccupied,  and  unappropriated 
public  lands  therein,  subject  to  the  approval  of  the  Secretary  of  the  In- 
terior, and  to  be  disposed  of  as  the  Legislature  shall  direct.  Provided, 
however,  that  no  mineral  lands,  or  lands  reserved  for  any  public  pur- 
pose whatever,  or  lands  to  which  any  settler  may  be  entitled  under  the 
provisions  of  this  act,  shall  be  subject  to  such  selections.'' 
Section  1  of  the  act  of  July  23,  1866,  is  as  follows  : 
*^Be  it  enacted,  etc.,  That  in  all  cases  where  the  State  of  California 
has  heretofore  made  selections  of  any  portion  of  the  public  domain  in 
part  satisfaction  of  any  grant  made  to  said  State  by  any  act  of  Con- 
gress, and  has  disposed  of  the  same  to  purchasers  in  good  faith  under 
her  laws,  the  lands  so  selegted  shall  be,  and  hereby  are  confirmed  to 
said  State:  Provided,  That  no  selection  made  by  said  State  contrary  to 
existing  laws,  shall  be  confirmed  by  this  act  for  land  to  which  any  ad- 
verse pre-emption,  homestead  or  other  right  has,  at  the  date  of  the 
passage  of  this  act,  been  acquired  by  any  settler  under  the  laws  of  the 
United  States,  or  to  any  lands  which  have  been  reserved  for  naval, 
military  or  Indian  purposes  by  the  United  States,  or  to  any  mineral 
lands,  or  to  any  land  held  or  claimed  under  any  valid  Mexican  or 
Spanish  grant,  or  to  any  land  which,  at  the  time  of  the  passage  of  this 
act,  was  included  within  the  limits  of  any  city,  town  or  village,  or 
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within  the  county  of  San  Francisco.  And  provided  further,  That  the 
State  of  California  shall  not  receive  under  this  act  a  greater  quantity 
of  land  for  school  and  improvement  purposes  than  she  is  entitled  to  by 
law." 

The  facts  as  shown  in  the  record  are  as  follows : 

On  the  16th  day  of  June,  1860,  the  duly  authorized. agent  of  the 
State  selected  the  land  in  controversy  in  part  satisfaction  of  the  grant 
made  by  the  twelfth  section  of  the  act  of  1853.  The  selection  was  ap- 
proved by  the  Register  at  Humboldt,  who  reported  it  to  the  General 
Land-Office.  The  list  containing  it  was  filed,  and  the  tract  entered 
upon  the  books  as  located.  On  the  ITth  day  of  January,  1861,  the 
State  patented  the  land  to  Wm.  Broderson,  who  on  the  7  th  day  of 
April,  1862,  sold  the  same  to  the  claimant,  receiving  in  consideration 
therefor  five  thousand  dollars.  April  23,  186*7,  the  Light  House 
Board  requested  the  Commissioner  to  reserve,  for  the  use  of  the  Gov- 
ernment in  the  construction  of  a  light  house,  all  the  lands  so  selected 
except  lot  2.  The  Commissioner  submitted  this  request  to  the  Secre- 
tary, who  on  the  23d  of  May,  1867,  replied  as  follows:  ''Inasmuch 
as  the  selection  of  the  lands  is  by  the  act  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  I  decline  approving  the  selection  by  the  State 
of  said  portions,  and  enclose  herewith  the  President's  order  for  the 
reservation  of  the  same  for  light  house  purposes."  The  reservation 
was  accordingly  ordered  by  the  Commissioner  May  28, 1867.  On  the 
19th  of  September,  1870,  Buhne  wrote  to  the  President,  stating  the 
facts.  His  letter  was  referred  to  the  Commissioner,  who,  January 
19,  1871,  informed  the  Register  and  Receiver  that  the  case  was  origi- 
nally disposed  vf  by  the  Secretary  of  the  Interior  in  the  manner  indi- 
cated above,  and  that  the  tract  was  thereupon  appropriated  for  the 
light  house  as  vacant  public  lands.  Buhne,  considering  this  letter  as  a 
decision  of  the  case,  gave  notice  of  appeal  from  it  to  the  Secretary. 
The  Commissioner  refused  to  entertain  an  appeal,  on  the  ground  that 
his  letter  was  not  a  decision,  but  a  letter  of  instruction  to  the  Register 
and  Receiver,  setting  forth  a  decision  of  the  Secretary. 

The  case  finally  came  before  the  Department  upon  an  application 
of  counsel  for  Buhne,  for  an  order  directing  that  the  tract  be  certified 
to  the  State  tinder  the  two  acts  quoted  above. 

It  is  argued  in  this  application  that  the  proceedings  before  the  Sec- 
retary, resulting  in  his  letter  to  the  Commissioner  of  May  23,  1867, 
were  entirely  exparte^  Buhne  having  had  no  notice  or  chance  to  defend, 
and  that  such  decision  was  made  without  consideration  of  the  first 
section  of  the  act  of  1866,  which  it  is  claimed  had  already  confirmed 
the  selection  to  the  State. 

The  case  presents  two  questions,  one  that  of  jurisdiction,  and  the 
other  involving  a  construction  of  the  act  of  1866. 

The  first,  being  that  of  jurisdiction,  or  the  question  whether  the  Sec- 
retary has  the  power  to  review  a  case  once  passed  upon  by  the  Depart- 
ment, is  easily  determined,  as  it  is  presented  in  this  case.  The  record 
shows  that  the  former  proceeding  before  the  Secretary  was  entirely 
ex  parte.  It  does  not,  therefore,  take  away  the  jurisdiction  of  the  De- 
partment to  examine  into  and  decide  the  claim  of  a  person  interested, 
who  was  not  a  party  to  such  proceedings. 

With  reference  to  the  second  question,  involving  a  consideration  of 
the  act  of  1866, 1  am  of  opinion  that  the  first  section  of  said  act  supplied 
the  one  link  necessary  to  complete  a  claim  of  titJe  in  the  State.    It  is 
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admitted  that  the  land  was  of  a  class  sali^iect  to  selection,  that  the  loca- 
tion was  regular,  and  that  on  the  23d  of  July.  1866,  it  only  required 
the  approval  of  the  Secretary  to  vest  a  complete  and  perfect  title  in  the 
State.  The  act  of  1866,  which  is  entitled  "  An  act  to  quiet  land  titles 
in  California,"  provided  that  the  selection  should  be,  and  thereby  was 
confirmed.  This,  by  its  repugnancy  to  the  clause  of  the  prior  act  re- 
quiring an  approval  by  the  Secretary,  repealed  such  clause,  and  vested 
at  once  in  the  State  a  complete  title. 

The  language  of  the  act  is  very  broad.  It  confirms  claims  **  in  all 
cases  "  where  the  State  had  then  made  selections  in  part  satisfaction  of 
"  any  "  grant  made  to  said  State  by  **  any  act "  of  Congress,  and  had 
disposed  of  the  same  to  purchasers  in  good  faith  under  her  laws.  The 
case  in  controversy  falls  directly  within  these  provisions.  The  tract 
was  a  selection  made  by  the  State  in  part  satisfaction  of  a  grant  lirom 
Congress,  and  had  been  sold  by  the  State  to  a  bona  fide  purchaser  prior 
to  the  passage  of  the  act.  It  has  every  one  of  the  requisites  called  for 
by  the  confirmatory  act,  and  in  my  opinion  clearly  falls  within  it. 

Neither  of  the  provisos  to  the  first  section  of  the  act  of  1866,  limiting 
its  general  application,  afi^ects  in  any  way  the  present  case.  The  first 
provides  that  no  selection  made  by  the  State,  contrary  to  existing"  laws, 
shall  be  confirmed  to  the  prejudice  of  certain  other  rights  and  reserva- 
tions ;  the  second  that  the  State  should  not,  under  this  act,  acquire  title 
to  a  greater  quantity  of  land  for  school  or  improvement  purposes  than 
she  is  entitled  to  under  law. 

I  am  inclined  to  think  that  the  former  decision  of  the  Department 
was  made  merely  upon  a  construction  of  the  act  of  1853,  and  without 
reference  to  that  of  1866. 

1  recommend  that  the  Commissioner  be  instructed  to  certify  to  the 
State  the  land  in  controversy. 

Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  General. 
Hon.  C.  Delano,  Secretary  of  the  Interior. 

[Not  concurred  in  by  the  Secretary,  who,  on  April  21,  1873,  adopted 
the  opinion  of  acting  Attorney  General  B.  H.  Bristow,  wherein  it  was 
held  that  as  the  tracts  had  not  been  certified  to  the  State,  title  did  not 
pass  under  the  Act  of  1866,  but  was  still  on  the  United  State.] 


No.  461. 

RANK  V.  LUCE  et  al. 

Held — ^That  the  right  of  the  State  of  California  to  a  section  16  (for  school 
purposes)  which  was  unsurveyed  till  1869,  was  not  an  adverse  claim  as 
aga.mst  a  party  otherwise  entitled  under  the  seventh  section  of  the  act  of  1866 . 

Department  op  the  Interioe, 

Washington,  D.  C,  June  22,  1873. 
SiB : — ^l  have  examined  the  case  of  John  R.  Bank  v.  Charles  Luce, 
the  State  of  California,  and  the  Central  Pacific  Railroad  Company, 
involving  title  to  certain  tracts  of  land  in  Sections  16  and  21,  Tp.  13  • 
N.,R.  5  E.,  M.  D.  M.,  California,  on  appeal  from  your  decision  of  March 
let,  as  modified  June  11th,  1872. 

Rank,  as  early  as  1859,  settled  upon  the  N.  i,  N.  W.  ^,  Section  21, 

and  enclosed  large  portions  of  both  sections.    His  residence  in  good 

faith  as  a  pre-emptor  was  continued  on  said  N.  ^,  N.  W.  i,  21,  from 

the  date  of  settlement  until  1863,  when  he  moved  his  house  a  consid- 

30 
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erable  distance  to  the  north,  with  the  intent  to  place  it  upon  the  S.  W. 
I  Section  16,  which  quarter  section  he  then  selected  as  his  pre-emption 
claim,  the  same  being  within  his  enclosure  made  in  1859.  The  survey, 
however,  placed  the  house  a  few  feet  south  of  the  south  line  of  section 
16,  in  the  N.  W.  i,  N.  W.  J,  21'. 

June  10th,  1869,  he  filed  for  W.  i,  8.  W.  i,  16,  and  N.  i,  N.  W.  i, 
21.  August  9th,  1869,  he  amended  his  filing  so  as  to  make  it  cover 
the  S.  W.  if  Section  16.  At  the  date  of  the  hearing  his  house  still  re- 
mained in  Section  21.  He  has  out-houses  and  fencing  in  Section  16, 
and  has  cultivated  over  one  hundred  acres  in  the  quarter  he  claims. 
He  is  a  qualified  pre-emptor,  and  his  filings  are  in  time. 

Luce  claims  under  the  seventh  section  of  the  act  of  Congress  ap- 
proved July  23, 1866,  certain  tracts  of  land  in  Sections  16  and  2L  He 
is  shown  to  be  legally  entitled  under  the  act,  unless  excluded  by  prior 
adverse  rights. 

The  State  of  California  claims  Section  16,  under  the  act  of  Con- 
gress approved  March  3d,  1853,  granting  the  sixteenth  and  thirty- 
sixth  sections  in  each  township  to  the  State  for  school  purposes. 

The  Central  Pacific  Railroad  Company  claims  Section  21,  under  its 
grant  by  act  of  Congress  approved  July  2d,  1864.  This  section  is 
within  the  fifteen-mile  limits  of  the  road,  which  was  definitely  located 
at  this  point,  June  1st,  1863. 

The  land  in  contest  was  surveyed  May  12th,  1869. 

You  award  the  S.  W.  ^,  Section  16,  to  Bank,  and  reject  the  entire 
claim  of  Luce  to  all  tracts  in  Section  16,  on  the  ground  that  the  claim  of 
the  State  was  a  valid  adverse  right  at  the  date  of  the  act  of  1866,  and 
to  all  tracts  in  Section  21  on  the  ground  that  the  grant  to  the  Cen- 
tral Pacific  Railroad  of  July  2d,  1864,  was  also  an  adverse  right  within 
the  meaning  of  the  act  at  that  date. 

I  hereby  award  to  Rank  the  land  covered  by  his  first  declaratory 
statement,  viz:  W.  i,  8.  W.  i,  Sec.  16,  and  N.  i,  N.  W.  i,  Sec.  21. 
This  tract  will  include  his  dwelling  house  and  principal  improvements 
on  both  sections,  and  will  give  him  the  maximum  quantity  of  one  hun- 
dred and  sixty  acres.  He  had  %  valid  preemption  right  to  the  land  in 
Section  21,  at  the  date  of  the  definite  location  of  the  road,  and  also  a 
valid  right  against  the  State  under  the  Tth  section  of  the  act  of  1853,  at 
the  date  of  the  survey. 

The  land  in  contest  in  Section  21  is  hereby  held  as  inuring  to  the 
Railroad  Company  under  its  grant  of  1864.  The  Spanish  title  under 
which  Luce  claims  was  finally  rejected  in  1861.  The  land  formerly 
claimed  under  it  was,  therefore,  so  far  as  that  grant  was  concerned,  un- 
appropriated public  land,  subject  to  the  operation  of  the  granting 
act  at  the  date  of  its  passage.  The  line  of  the  road  having  been  previ- 
ously located  at  this  point,  the  grant  of  1864  took  effect  to  vest  title  in 
the  Railroad  Company  with  reference  to  this  tract  immediately  upon  its 
passage.  Long  prior  to  the  act  of  1866,  therefore,  title  to  this  tract  had 
vested  in  the  Company. 

The  tracts  claimed  by  Luce  in  Section  16  I  award  to  him  under  the 
'  act  of  1866.  Under  the  modification  I  have  made,  for  the  reason  stated, 
of  your  award  to  Rank,  there  is  no  further  contest  between  him  and 
Luce.  The  only  question  necessary  to  be  considered  is  whether  the 
claim  of  the  State  under  the  act  of  1853  excludes  that  of  Luce  under 
the  act  of  1866.  I  do  not  think  that  it  does.  It  was  recently  held  in 
the  case  of  the  State  of  California  v.  the  Keystone  Mining  Co.  eL  al.. 
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that  the  grant  to  the  State  by  the  act  of  1853  did  not  take  effect  to  vest 
title  to  any  particular  tracts  of  land  until  survey,  and  that  prior  to  that 
time  Congress  had  power  to  make  any  disposition  of  the  land  it  deemed 
expedient.  In  this  case  Congress  provided,  before  survey,  that  the  as- 
signee of  Mexican  title  should  have  the  right  to  purchase  the  land, 
unless  the  same  was  then  covered  by  prior  valid  adverse  rights  I  do 
not  think  the  claim  of  the  State  prior  to  survey  was  such  an  adverse 
right  as  is  contemplated  by  the  act,  and  in  my  opinion  the  survey  did 
not  defeat  the  right  under  the  act  of  1866.  That  right,  if  exercised 
•within  reasonable  time,  cannot  be  affected  by  a  survey  setting  off  the 
land  as  a  school  section,  and  in  this  case  I  consider  that  right  to  have 
been  exercised  within  such  reasonable  time. 

I  modify  your  decision  in  the  particulars  suggested,  and  return  here- 
with the  papers  presented  with  your  letter  of  April  20th,  18 VS. 

Very  respectfully, 

W.  H.  SMITH,  Acting  Secretary. 
Hon.  Willis  Drummond,  Commissioner  of  General  Land- Office, 


No  452 

STATE  OF  CALIFORNIA  v.  HOWARD  et  al. 

This  case  presents  the  question  whether  under  the  acts  of  March  3, 1853, 
(10  Stat.  346,  Sec.  6,)  and  July  23,  18G6,  (14  Stat.  218,  Sees.  6, 13,)  a  claimant 
under  a  state  selection  of  uusurveyed  land  as  indemnity  for  loss  of  school 
land,  is  required  after  survey  to  present  and  prove  up  his  claim  within  the 
time  allowed  pre-emptors,  or  whether  the  first  section  of  the  act  of  1866 
confirms  a  selection  thus  made  without  reference  to  the  requirements  of 
the  3d  Sec. 

Held— That  the  1st  Sec  of  the  Act  of  1866  was  limited  by  the  3d  Sec,  and 
that  a  failure  to  file  within  the  legal  period  and  until  after  filing  by  another 
would  defeat  the  claimant. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,   December  2t,  18TX. 

Sir  : — I  have  examined  the  cases  of  the  State  of  California  v. 
Alonzo  Howard,  William  Lane  and  Jacob  Bryan  ;  and  the  Stale  of 
California  v.  Jno,  M,  Bell  and  Johanna  Week,  coming  up  upon  appeal 
from  the  decision  of  the  Commissioner  of  the  General  Land-Office  of 
February  21st  and  February  25th,  1871.  As  these  two  cases  involve 
the  same  question,  arising  upon  identical  statements  of  facts,  I  have 
considered  them  together. 

The  question  presented  is,  whether  under  the  acts  of  March  3d, 
1853  (10  Stat.  346,  Sec.  6),  and  July  23d,  1866  (14  Stat.  218,  Sees.  13 
and  6),  a  claimant  under  a  state  selection  of  unsurveyed  land,  as  indem- 
nity for  loss  of  school  lands  in  sections  16  or  36,  is  required  after  survey 
to  present  and  prove  up  his  purchase  and  claim  within  the  time 
required  of  a  preemptor,  or  whether  the  effect  of  the  1st  section  of  the 
act  of  1866  is  to  confirm  a  selection  thus  made,  without  reference  to  a 
compliance  with  the  requirements  of  the  3d  section.  The  act  of  1853 
granted  sections  ^os.  16  and  36  to  the  State  for  school  purposes,  with 
the  right  to  select  indemnity  lands,  in  case  such  selections  should  be 
covered  by  certain  claims.  The  act  of  1866  (Sec.  6)  provides  that  the 
act  of  1853  shall  be  construed  as  giving  the  right  to  select  indemnity, 
for  loss  of  school  lands  in  sections  16  and  36,  by  reason  of  settlement 
prior  to  survey,  reservation  for  public  uses,  or  by  being  included  in 
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Spanish  or  Mexican  grants,  or  other  private  claims^  etc.,  etc.     Section 
one  of  the  act  of  1866  is  in  part  as  follows : 

'^  That  in  all  cases  where  the  State  of  California  has  heretofore  made 
selections  of  any  portion  of  the  public  domain  in  part  satisfaction  of 
any  grant  made  to  said  State  by  any  act  of  Congress,  and  has  disposed 
of  the  same  to  purchasers  in  good  faith  under  her  laws,  the  lands  so 
selected  shall  be,  and  hereby  are,  confirmed  to  said  State." 

The  proviso  to  this  section  excepts  selections  made  contrary  to  exist 
ing  laws,  to  which  any  other  right  has  attached  at  the  date  of  the- 
passage  of  the  act  Section  three  provides  that  where  selections  ar« 
upon  lands  surveyed  only  by  State  authority,  and  the  lands  are  sold, 
such  selections  shall  have  the  same  force  and  effect  as  the  pre-emption 
right  of  a  settler  on  unsurveyed  land ;  and  that  upon  filing  of  the  town 
plat,  "  the  holder  of  the  State  title  shall  be  allowed  the  same  time  to 
present  and  prove  up  his  purchase  and  claim  under  this  act  as  is 
allowed  to  pre  emptors  under  existing  laws." 

In  my  opinion  the  first  section  of  this  act,  so  far  as  it  confirms  loca- 
tions upon  unsurveyed  lands,  is  limited  in  its  operation  by  the  third. 
A  location  of  the  class  mentioned  in  the  first  section,  if  upon  unsur- 
veyed land,  must  be  subject  to  the  restrictions  imposed  by  the  third. 
This  section  provides  that  a  location  of  this  class  "  shall  have  the  same 
force  and  effect  as  the  pre-emption  right  of  a  settler  upon  unsurveyed 
land,"  and  that  after  filing  of  the  town  plat  the  State  claimant  shall 
have  "  the  same  time  to  present  and  prove  up  his  purchase  and  claim 
under  this  act,  as  is'allowed  to  pre-emptors  under  existing  laws."  It 
in  effect  places  a  claimant  under  such  State  selection  upon  the  same 
footing  as  a  pre-emption  settler  on  unsurveyed  land.  Such  settler  has, 
under  the  act  of  May  30th,  1862,  (12  Stat.,'^410,)  three  months  after  the 
filing  of  the  town  plat  within  which  to  declare  his  settlement. 

This  is  therefore  the  time  given  by  the  third  section  to  the  State 
claimant.  A  failure  on  the  part  of  the  pre-emptor  to  comply  with  the 
provisions  of  law  in  this  particular,  in  case  of  contest,  and  a  prior  filing, 
defeats  his  claim. 

See  my  opinions  in  Cardwell  v.  Ooddard,  Opinions  p.  99 ;  Schaffer  v. 
Scheibelj  Opinions  p.  198.  In  my  opinion  a  like  failure  on  the  part  of 
the  State  claiinant,  in  case  of  a  location  of  the  class  under  considera- 
tion, is  followed,  in  the  event  of  a  controversy  and  prior  filing,  with  a 
like  result. 

To  say  that  such  a  location  is  confirmed  by  the  act  of  1866,  is  in 
efifect  to  ignore  the  third  section,  which  must  apply  to  this  class  of  loca- 
tions or  have  no  force  or  operation  whatever. 

A  recent  decision  of  the  Supreme  Court  holds  that  a  pre-emptor  must 
file  within  the  time  required  by  law,  or  be  supplanted  by  any  other 
pre-emption  claimant  who  files  before  him  ;  but  if  his  own  filing  is  in 
tact  the  first  in  point  of  time,  he  will  be  considered  as  within  the  spirit 
of  the  law.  In  each  of  the  cases  utider  consideration,  the  State  claim- 
ant, although  not  within  the  time  required  by  statute,  was  still  the  first 
to  assert  his  claim  by  filing. 

The  decision  of  the  Commissii^er  should  therefore  on  this  ground  be 
affirmed. 

Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  General, 
Hon.  C.  Dblano,  Secretary  of  Interior. 

Concurred  in  by  the  Secretary,  January  4,  1872. 


TITLE  v.]  STATE  SELECTIONS.  -    469 

No.  453. 

HYATT  V.  SMITH. 

Construction  of  the  tth  sec.  of  the  act  of  July  23,  1866,  to  quiet  land 
titles  in  California. 

Held — That  land  conveyed  to  tenants  in  common,  and  afterward 
partitioned  by  parol  and  occupied  and  possessed  in  accordance  with 
such  parol  partition,  was  within  the  terms  of  said  section ;  that  land 
suited  for  grazing  purposes  only  and  used  for  grazing,  although  not 
actually  fenced,  was  also  within  the  fair  meaning  of  said  section. 

Decision  by  Acting  Secretary  Cowen,  Dec  19, 18T2. 


No  454 

■  ALEXANDER  v.  CALIFORNIA  &  OREGON  R.  R.  CO. 

Held— That  under  the  7th  sec.  of  the  act  of  July  23,  1866,  (14  Stat, 
220,)  the  party  to  be  entitled  to  the  benefits  giren  by  said  section  must 
have  "  used,  improved  and  continued  in  the  actual  possession"  of  the 
premises  claimed,  and  that  constructive  possession  is  not  sufficient. 

Decision  by  Acting  Secretary  Cowen,  April  13,  18T2. 


No.  455. 

JOHN  C.  WHITE. 

A  party  purchased  from  a  Mexican  grant  claimant,  receiving  a  war- 
ranty deed  to  which  was  attached  a  condition  that  if  the  grant  should 
be  rejected  the  money  paid  should  be  returned. 

Held — That  the  party  was  not  a  bona  fide  purchaser,  within  the 
meaning  of  the  statute. 

Commissioner's  decision  January  T,  1874,  affirmed  by  the  Secretary 
August  18,  1874. 


No.  456. 

BASCOM  V.  DAVIS. 

The  act  of  July  23, 1866,  is  purely  remedial,  and  was  intended  to  secure  to 
bona  fide  purchasers  the  land  actually  in  their  possession  and  used  and  im- 
proved. 
A  (daim  will  not  be  rejected  because  the  claimant  is  not  in  possession  of  his 
entire  purchase. 

Dbpartmbnt  of  the  Interior, 

Washington,  D.  C,  Sept.  19th,  1873. 
Sir: — I  have  examined  the  case  of  L,  H.  Bascom  v.  Moses  Davis, 
involving  title  to  lot  3,  section  11,  township  7  south,  range  1  west. 
Mount  Diablo  meridian,  California,  on  appeal  from  your  decision  of 
Dec.  3,  1872,  rejecting  the  claim  of  Davis  and  awarding  the  land  to 
Bascom.     ***** 

You  reject  the  claim  of  Davis  on  the  ground  that  he  has  not  occupied 
the  land  ''  as  according  to  the  lines  of  his  original  purchase."  As  it  is 
clearly  shown  that  he  has  occupied  by  specific  lines  a  portion  of  the 
land  purchased,  your  decision  holds  substantially  that  when  a  purchase 
has  been  made  in  good  faith  from  Mexican  grantees  or  their  assigns, 
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and  the  title  so  purchased  has  been  rejected  and  the  land  excluded  bv 
final  survey,  the  purchaser  is  not  entitled  under  the  act  of  1866  to  enter 
such  portion  of  the  original  purchase  as  he  has  actually  occupied  by 
specific  lines,  but  is  necessarily  compelled  to  show  actual  possession  of 
the  entire  purchase,  in  order  to  be  entitled  to  any  entry.  In  other 
words,  you  hold  that  the  phrase  ''as  according  to  the  lines  of  the 
original  purchase,"  cannot  be  construed  so  as  to  include  a  possession 
by  specific  boundaries  within  the  specific  boundaries  of  the  original 
purchase. 

In  my  opinion,  this  is  too  strict  and  technical  a  construction.  The 
act  is  purely  remedial,  and  must  be  liberally  construed  to  give  full  effect 
to  the  intent  of  Congress,  which  was  evidently  to  secure  to  all  bona  fide 
purchasers  the  land  actually  in  their  possession  and  used  and  improved. 
Under  your  construction,  a  bona  fide  purchaser  for*  value,  who  had 
actually  gone  into  possession  of  a  portion  of  the  land  purchased,  resided 
thereon  and  cultivated  and  improved  it  for  years,  would  be  without 
remedy  under  the  act,  in  case  it  should  appear  upon  trial  that  some  por- 
tion, no  matter  how  small,  of  his  original  purchase  was  not  in  his  actual 
possession ;  for  it  will  be  remembered  that  actual  possession  only  is 
recognized  by  the  act.  Thus,  if  a  purchaser,  finding  a  portion  of  his 
purchase  in  the  actual  adverse  occupancy  of  another,  should  still  take 
possession  of  the  residue,  and  use  every  means  to  gain  possession  of  the 
whole,  yet  if  perchance  all  his  efforts  failed,  and  at  the  date  of  his  appli- 
cation the  adverse  possession  continued,  he  would  be  denied,  under 
your  construction,  the  right  to  enter  his  actual  improvements.  So,  too, 
if  the  purchaser  be  driven  away  from  any  portion  of  his  original 
purchase  by  the  encroachment  of  trespassers,  he  would  be  without 
remedy  under  the  act  to  save  what  was  left  to  him,  for  there  would  be 
an  actual  adverse  possession  within  his  original  lines.  It  is  a  notorious 
fact  that  in  a  large  maiority  of  cases,  where  purchases  have  been  made 
from  Mexican  grtntees  or  their  aBsigns,  purchasers  once  in  possession 
have  been  obliged  to  yield  large  portions,  sometimes  nearly  their  entire 
claims,  to  mere  tresspassers,  who  made  forcible  entries  and  ejected 
them.  Under  your  construction,  each  of  such  purchasers  would  be 
denied  the  right  to  enter  th^t  portion  of  his  purchase  of  which  he  had 
been  able  to  maintain  an  actual  possession. 

Can  it  be  possible  that  Congress,  in  a  remedial  statute  that  con- 
firmed, by  other  sections  than  that  under  consideration,  inchoate  and 
imperfect  rights  and  illegal  entries,  intend^ed,  with  reference  to  this 
class  of  claims,  to  prescribe  a  rule  so  rigorous  and  inequitable  ?  What 
good  reason  can  be  given  for  following  such  a  rule,  save  that  it  is  per- 
haps justified  by  an  extremely  technical  and  strict  construction?  *I 
know  of  none.  No  one  is  injured  by  a  more  liberal  construction.  The 
rights  of  no  adverse  claimant  are  prejudiced  ;  the  Government  receives 
the  usual  price  for  the  land,  and  justice  is  done  to  deserving  claimants. 

In  the  case  under  consideration,  a  good  reason  is  shown  for  the  fail- 
ure of  the  claimant  to  occupy  the  entire  tract  purchased  subsequent  to 
March  1, 1867.  On  that  day  Congress  passed  an  act  granting  to  the 
corporate  authorities  of  the  town  site  of  Santa  Clara  all  the  right,  title, 
and  interest  of  the  United  States  in  and  to  all  lands  situated  within  the 
corporate  limits  of  said  town,  subject  to  all  adverse  rights  and  claims. 

On  the  8th  and  23d  of  March,  1867,  the  then  Secretary  of  the  Inte- 
rior held  this  act  to  be  an  absolute  grant  of  the  title  of  the  Government 
to  the  authorities  of  the  town,  and  that  all  adverse  claims  of  every  de- 


TITLE  v.]  STATE  SELECTIONS.  4Y1 

scription  must  be  asserted,  if  at  all,  in  the  courts.  The  corporate  limits 
of  the  town  embraced  all  the  land  included  in  the  original  purchase  by 
Davis,  except  lot  3.  This  in  any  case  would,  in  my  opinion,  excuse  his 
want  of  possession  of  the  land  thus  granted  subsequent  to  the  date  of 
the  act 

I  think  Congress  intended  to  include  such  cases  as  this  under  consid- 
eration in  the  remedial  provisions  of  the  act  of  1866,  and  I  think  it 
adopted  language  which,  although  ambiguous,  is  still  susceptible  of  a 
construction  to  carry  out  such  intention. 

I  therefore  reverse  your  decision,  and  award  lot  3  to  Davis ;  as  the 
claim  of  Bascom  for  lot  2  is  not  contested,  and  as  he  is  shown  to  have 
claimed  it  in  good  faith  since  1868, 1  see  no  good  reason  why  his  right 
thereto  should  not  be  recognized,  and  I  accordingly  award  it  to  him. 

The  papers  transmitted  with  your  letter  of  May  15,  1873,  are  here- 
with returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Gommisaioner  General  Land-Office, 


No.  457. 

WILSON  v.  CALIFORNIA  &  OREGON  R.  R.  CO. 

Under  the  7th  section,  the  right  of  purchase  acquired  by  assignees  under 
Mexican  grants  is  alienable  and  descends  to  heirs. 

Department  or  the  Interior, 
Office  of  Assistant  Attorney  General, 

Washington,  D.  C,  Feb.  17th,  18Y3. 

Sir: — I  have  examined  the  case  of  Sanford  E,  Wilson  v.  2%e  Cal- 
if ornia  and  Oregon  Railroad  Company,  on  appeal  from  the  decision  of 
the  Commissioner  of  the  General  Land-Office,  of  September  20,  1872. 

Wilson  claims  under  the  7th  section  of  the  act  of  July  23d,  1866, 
showing  a  purchase  subsequent  to  survey,  for  a  valuable  consideration, 
of  certain  lands  formerly  included  within  the  claimed  limits  of  a  con- 
firmed Mexican  grant,  but  excluded  by  final  survey.  It  is  admitted 
that  he  has  used,  improved  and  continued  in  the  actual  possession  of  the 
same  as  according  to  the  lines  of  his  original  purchase,  and  also  that  the 
possession  of  his  grantor  was  in  all  respects  in  full  compliance  with  the 
provisions  of  the  act. 

The  California  and  Oregon  Railroad  Company  claims  under  its  grant 
of  July  25th,  1866.  (14  Stat.,  239.)  In  the  case  of  Mustek  v.  McKillip, 
decided  by  you  July  21,  1871,  in  accordance  with  recommendations  in 
my  opinion  of  July  15th,  1871,  it  was  held  that  the  right  to  purchase 
conferred  by  the  7th  section  of  the  act  of  1866,  was  not  alienable,  and 
did  not  descend  to  heirs.  This,  I  then  thought,  was  the  proper  con- 
struction to  be  given  to  the  section  referred  to ;  but  upon  careful  re- 
examination of  the  whole  question,  and  in  view  of  the  recent  decision  of 
the  Supreme  Court  in  Myers  v.  Croft,  (13  Wallace,  291,)  I  am  now 
of  the  opinion  that  a  more  liberal  construction  should  be  adopted.  The 
Supreme  Court  in  the  case  just  mentioned  affirms  the  right  of  a  pre-emp- 
tion claimant. to  sell  the  land  at  any  time  subsequent  to  entry,  and  de- 
clares that,  without  the  special  restrictions  of  the  statute,  the  pre-emp- 
tion right  would  also  be  alienable  before  entry.  I  see  no  material 
difference  in  nature  or  effect  between  the  right  of  pre-emption  conferred 
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by  the  act  of  1841,  and  the  right  of  purchase  ander  the  act  of  1866. 
Both  are  preferred  rights  of  purchase,  depending  upon  compliance  with 
certain  conditions  on  the  part  of  the  claimant  In  the  former  these  con* 
ditions  are  mainly  prospective  in  their  contemplated  performance ;  in 
the  latter  they  are  conditions  precedent.  The  Supreme  Court  holds 
that  in  the  former  the  right  is  alienable,  only  because  of  the  special  re- 
strictions of  the  statute.  No  such  special  restrictions  upon  alienation 
are  found  in  the  7th  section  of  the  act  of  1866. 

I  am  therefore  now  of  the  opinion  that  the  right  conferred  by  this 
section  is  alienable  and  descends  to  the  heirs  upon  the  death  of  the 
purchaser,  and  I  recommend  that  this  view  of  the  law  be  adopted  in 
the  present  and  followed  in  all  future  similar  cases,  and  that  the  deci- 
sion of  the  Commissioner  founded  upon  the  former  ruling  be  reversed. 

Very  respectfully, 

W.  H.  SMITH,  AssL  Atty.  QeneraL 
Hon.  C.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  the  Secretary,  Feb.  17, 1873. 


No.  458. 

DIBBLE  V.  CALIFORNIA  &  OREGON  R.  R.  CO. 

The  Secretary  says:  "Dibble  purchased  the  Spanish  title  subse- 
quently to  the  final  rejection  of  the  grant  by  the  Supreme  Court  of  the 
United  States,  and  he  is  not  therefore  within  the  remedial  provisions  of 
the  7th  section  of  the  act."  (Davis  v.  MoClay,  Secretary's  decision 
Dec.  15,  1873,  to  the  same  eflEect.) 

Decision  of  the  Commissioner  of  June  5,  1874,  affirmed  by  the  Secre- 
tary Dec.  24,  1874. 


III.    SWAMPLANDS.* 

No.  459. 

Instructions  in  cases  of  contested  swamp  selections. 

Depaktmxnt  of  thb  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  15,  1874. 
Gentlemen  : — In  cases  of  contested  swamp  selections,  a  day  having 
been  set  for  trial  by  the  register  and  receiver,  at  least  thirty  days  no- 
tice thereof  should  be  given  to  the  State  authorities,  to  the  county 
authorities,  and  to  all  parties  claiming  to  hold  title  under  the  State,  so 
far  as  they  may  be  known.  Personal  notice  should  also  be  given  to 
occupant^  of  the  land  who  have  notified  the  land  officers  of  their 
claim,  whether  under  the  swamp  grant  or  adverse  thereto. 

4 

*For  California  Swamp  Lands  see  No.  449. 

The  swamp  land  laws  are  as  follows : 

March  2, 1819,  Statutes  Volume  9,  page  852,  chap.  87. 

Sept.     28,1850,       "  "  9,  "  619,  "  84. 

March   2,1855,       "  "  10,  •»  6*4,  •'  147. 

"        Sl857,        "  "  11.  "  251,  «  117. 

"       12,18«),        "  »*  12,  "  8,  "  5. 

July     23,18G6,       "  "  14,  *»  218,  "  219. 

See  Nos.  40, 88, 135  and  288,  Part  U. 
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In  their  report  the  register  and  receiver  should  show  upon  whom  and 
in  what  manner  notices  have  been  served.  The  original  notice  to  the 
State  and  county  authorities,  with  acknowledgment  of  service  en- 
dorsed thereon,  if  returned  to  jou,  should  be  attached  to  each  case ;  if 
not  returned  to  you,  copies  of  such  notices,  with  the  affidavit  of  some 
competent  person  showing  that  original  notice  had  been  deposited, 
post-paid,  in  the  post-office,  and  stating  the  time  when  thus  deposited 
and  to  whom  addressed,  should  be  attached. 

In  case  of  personal  notice,  if  not  returned  to  you  with  service 
endorsed  thereon,  it  should  be  shown  by  affidavit  on  whom  and  the 
time  when  such  service  was  made.  Notice  should  also  be  published 
in  a  paper  published  at  the  county  seat  of  the  county  in  which  the  lands 
in  question  are  situated  having  the  largest  circulation  in  the  county. 
Should  no  paper  be  published  in  the  county,  the  paper  having  the  largest 
circulation  in  the  county  adjoining  should  be  the  medium  selected  for 
publication  of  such  notice.  The  lands  should  be  described  in  the 
notice  by  the  number  of  township  and  range  and  section.  Where  a 
whole  section  is  in  controversy,  it  may  be  so  designated  without  describ- 
ing it  in  its  smallest  subdivision ;  so  of  a  half  section,  a  quarter  section, 
or  half  quarter  section,  when  such  subdivision  is  the  subject  of  investi- 
gation ;  but  in  every  case  the  exact  tract  in  controversy  should  be  des- 
ignated in  the  usual  manner  of  describing  lands  in  conformity  with  the 
system  of  public  surveys.  In  taking  testimony  no  particular  form  is 
required,  the  chief  object  being  to  ascertain  the  true  character  of  the 
land  in  smallest  legal  subdivision,  whether  swampy  or  not,  or  whether 
or  not  it  is  subject  to  such  regular  periodical  overflow  at  the  planting, 
growing,  or  harvesting  season  as  to  injure  or  destroy  a  crop ;  its  char- 
acter on  the  28th  of  September,  1850,  ascertained  if  possible;  the 
means  of  knowledge  of  the  witnesses ;  if  they  are  familiar  with  the 
mode  of  surveying  and  marking  public  lands,  or  if  not,  by  what  means 
they  identify  the  tract  about  which  they  testify ;  how  long  they  have 
known  the  land ;  what  means  they  have  used,  if  any,  to  reclaim  it, 
and  particularly  whether  or  not  the  witness  is  either  directly  or  indi- 
rectly interested  in  the  result  of  the  investigation,  and  such  other 
questions  as  you  may  deem  necessary  to  elicit  the  facts  in  the  case.  At 
the  closing  of  the  evidence  in  each  case,  you  will  please  transmit  the 
same,  (with  all  the  papers  thereto  appertaining  attached,)  with  your 
joint  opinion,  to  this  Office. 

The  expenses  of  the  notices  and  the  investigation  must  be  borne  by 
the  contestants. 

No  investigations  should  be  allowed  unless  authorized  by  letter  from 
this  Office.    Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
Registebs  and  Reosiyebs. 


No.  460. 

STATE  OF  NEBRASKA. 

Grants  of  the  public  domain  are  bestowed  by  special  legislation  only,  and 
the  State  of  Nebraska  has  never  received  a  grant  of  swamp  lands. 

Depa&tment  of  the  Interior, 

General  Lanb-Offigb, 
Washington,  D.  C,  Jan.  19, 18 Y4. 
Hon.  R.  p.  Lowe,  Washington,  D.  G.  : 

Sir: — I  have  to  acknowledge  receipt  of  your  letter  of  December  18, 
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18t3,  enclosing  application  of  the  State  of  Nebraska  for  her  swamp 
lands,  etc.,  by  Kennard  and  Lowe. 

In  reply  I  have  to  say  that  upon  examination  I  am  of  opinion  that 
this  claim  does  not  differ  in  any  respect  from  that  of  the  State  of 
Nevada,  rejected  by  this  Office  May  2,  1871.  (Copy  of  decision 
enclosed.) 

This  decision  was  affirmed  by  the  Secretary  of  the  Interior  June  1, 
1871,  and  I  am  therefore  compelled  to  reject  the  application  filed  by  you. 
Yery  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 

[enclosure.] 

Department  of  the  Interior, 
General  Land  Offioe, 
Washington,  D.  C,  May  2,  1871. 
Messrs.  Britton  &  Gray,  Washington,  D.  G.  : 

Gentlemen  : — I  am  in  receipt  of  your  letter  of  the  5th  ultimo,  asking 
that  instructions  be  issued  to  the  registers  and  receivers  of  the  several 
land  districts  within  the  State  of  Nevada  to  enable  that  State  to  make 
selections  of  swamp  lands  under  the  act  of  28th  September,  1850.  The 
fourth  section  of  the  act  referred  to  provides :  "  That  the  provisions  of 
this  act  be  extended  to  and  their  benefits  be  conferred  upon  each  of  the 
other  States  of  the  Union,''  etc.  It  has  always  been  held  by  this  Office 
that  the  grant  extended  only  to  States  in  existence  at  the  date  of  the 
act,  and  that  as  new  States  were  admitted  to  the  Union  additional  leg- 
islation was  needed  to  confer  the  benefits  of  the  swamp  grant  upon 
them.  In  this  construction  Congress  seems  to  concur;  for  in  1860  we 
find  a  special  statute  extending  the  swamp  grant  to  the  States  of  Ore- 
gon and  Minnesota,  which  States  had  been  admitted  subsequent  to  the 
passage  of  the  grant  of  1850.  It  is  held,  however,  by  you,  that  the 
enabling  act  of  March  21,  1864,  provides — 

1st.  That  after  certain  requirements  (which  were  met)  the  State  of 
Nevada  should  be  admitted  to  the  Union  by  Executive  proclamation, 
upon  an  equal  footing  with  the  original  States,  without  further  action 
on  the  part  of- Congress;  and 

2d.  That  the  laws  of  the  United  States  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  said  State  as  elsewhere  within 
the  United  States ;  and  that  these  provisions  carry  with  them  to  the 
State  an  extension  of  the  swamp  grant  of  1850. 

I  see  nothing  in  these  enactments  which  can  reasonably  be  construed 
as  relating  to  the  swamp  land  or  similar  grants. 

All  grants  of  the  public  domain  are  in  the  nature  of  benefits,  and 
not  usually  bestowed  by  general,  but  by  special  legislation,  derived 
through  the  original  granting  acts,  designating  the  character  and 
extent  of  the  grants  and  the  manner  in  which  they  are  to  be  made 
effective  and  secure  to  the  grantee. 

The  laws  referred  to  under  the  second  head  above  are  evidently  such 
laws  as  relate  to  public  polity,  and  not  specific  grants.  If  this  were 
otherwise,  the  organic  territorial  act  of  March  2,  1861,  invested  the 
Territory  of  Nevada  with  the  benefits  of  the  swamp  grant,  for  we  find 
(Yol.  12,  p.  214,  Sec.  16)  the  same  provisions  there  as  contained  in  the 
enabling  act. 

In  the  case  of  Minnesota,  the  act  admitting  the  State  contains  a  sim- 
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ilar  clause,  and  yet,  as  before  stated,  additional  legislation  was  thought 
necessary  to  extend  the  swamp  grant  to  that  State. 

In  the  enabling  act  of  March  21,  1864,  we  find  among  other  things 
certain  specific  grants  of  lands  to  the  prospective  State,  but  among 
these  grants  nothing  is  said  of  swamp  lands.  On  the  contrary,  the 
State  is  required  by  the  fourth  section  of  that  act  to  disclaim  all  right, 
title,  and  interest  to  unappropriated  public  lands  within  her  limits ;  and 
as  this  Office  is  aware  of  no  appropriation  of  swamp  lands  within  that 
State,  the  title  to  such  lands  must  still  remain  with  the  United  States. 

Very  respectfully, 

WILLIS  DRUMMOND,(7omww««toner. 


No.  461. 

STATE  OF  OREGON  v.  STOTT  AND  WAGGONER. 

When  township  2  S.,  4  W.,  Oregon,  was  surveyed,  in  1852,  a  large  portion  of 
it,  including  the  tracts  in  contest,  was  covered  by  a  body  of  water  supposed 
to  be  a  lake,  and  by  the  surveyor  general  designated  on  his  plat  as  such. 

The  provisions  of  the  act  entitled  **  An  act  to  enable  the  State  of  Arkansas 
and  other  States  to  reclaim  swamp  lands  within  their  limits,"  approved  Sep- 
tember 28, 1850,  were  extended  to  the  States  of  Minnesota  and  Oregon  by 
the  act  of  March  12, 1860,  under  certain  restrictions. 

The  State  of  Oregon  claimed  the  land  as  swamp.  The  defendants  claimed 
under  the  pre-emption  laws. 

Ist.  The  act  of  March  12, 1860,  made  a  grant  in  presenii  to  the  State  of  Oregon 
of  all  lands  within  her  limits  which  were  at  that  date  swamp  and  overflowed, 
made  thereby  unfit  for  cultivation,  with  the  exception  oi  that  class  men- 
tioned in  the  proviso  to  the  first  section  of  said  act. 

2d.  A  tract  of  land  is  not  necessarily  excluded  from  the  grant  because  at  any 
given  date  it  may  be  found  to  be  covered  by  water,  having  the  appearance 
of  a  lake,  and  in  the  judgment  of  the  surveyors  of  a  character  to  be  mean- 
dered. 

3d.  The  State,  notwithstanding  the  return  of  the  surveyor  general,  had  the 
right  to  show,  by  any  competent  evidence,  by  parol  or  otherwise,  the 
character  of  the  land  at  the  time  her  right  accrued,  and  the  weight  of  such 
evidence  should  govern. 

Department  of  the  Interior, 

Washington,  D.  C,  Dec.  2,  18U. 

Sir: — I  have  examined  the  case  of  the  State  of  Oregon  v.  Frank  S. 
Stolt  and  John  W.  Waggoner  involving  title  to  lots  6,  7,  8,  9,  10,  11, 
and  N.  W.  t,  N.  E.,  i,  Section  12,  2  S.,  4  W.,  Oregon  City,  on  appeal 
from  your  decision  of  Jan.  20,  18T4,  in  favor  of  the  defendants. 

The  State  claims  the  land  as  swamp  and  overflowed,  under  the  pro- 
visions of  the  act  of  Congress  approved  March  12,  1860,  (12  Stat.,  3,) 
having  selected  the  same  by  list,  filed  in  the  local  office  September  19, 
1871.  The  defendants,  claiming  as  pre-emptors,  applied  August  28, 
1871,  at  the  local  office,  to  file  declaratory  statements,  alleging  settle- 
ments August  26  and  27,  respectively.  These  applications  were  referred 
to  your  office  by  the  local  officers,  in  compliance  with  instructions  there- 
tofore given  them  relative  to  this  class  of  cases.  Upon  receiving  further 
instructions  from  your  office,  the  declaratory  statements  were  received 
and  filed.  On  the  4th  of  March,  1872,  the  claimants  appeared  at  the 
local  oflSce,  made  final  proof,  and  tendered  payment  for  the  land.  The 
proof  was  received  and  filed,  and  the  fact  of  the  tender  was  noted.  The 
State  having  asserted  her  claim  to  the  land  as  swamp  overflow,  and 
having  selected  the  same  September  19, 1871,  your  office,  May  20, 1872, 
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ordered  a  hearing  before  the  local  officers  to  determine  the  rights  of  the 
respective  parties.  The  local  officers  awarded  the  land  to  the  State. 
Ton  reversed  their  decision,  and  both  parties  have  appealed  to  the 
Department. 

You  rejected  the  claim  of  the  State  upon  the  ground  that  the  records 
of  your  office  showed  that  the  tracts  in  contest  were  covered  by  a  body 
of  water  at  the  date  of  the  act  of  1860,  and  were  not,  therefore,  included 
in  the  grant  by  that  act  to  the  State. 

I  do  not  agree  with  you,  either  in  your  finding  of  this  fact  or  your 
application  of  the  law  thereto.  So  far  as  appears  from  the  papers  pre- 
sented, the  records  of  your  office  do  not  show  the  character  of  the  land 
on  the  14th  day  of  February,  1859,  (date  of  the  admission  of  Oregon  as 
a  State,)  or  on  the  12th  day  of  March,  1860. 

They  do  show  that  when  the  township  in  which  the  land  is  situated 
was  first  surveyed,  viz  ,  in  -^ — ,  1862,  a  large  portion  of  it,  including 
the  tracts  in  contest,  was  covered  by  water,  forming  what  appeared  to 
be  a  lake,  the  margin  of  which  was  meandered.  You  appear  to  have 
assumed  that  the  land  remained  in  the  same  condition  in  March,  1860. 
You  erred  in  this  assumption.  The  State,  in  the  absence  of  any  express 
agreement  as  to  the  kind  of  proof  to  be  relied  upon,  should  have  been 
allowed  to  show  by  any  competent  evidence,  by  parol  or  otherwise,  the 
character  of  the  land  at  the  time  her  right  accrued,  and  the  weight  of 
such  evidence  should  have  governed  your  finding  of  fact.  (B.  B.  Co. 
V.  Smithf  9  Wall,  95.)  The  rule  laid  down  by  the  Supreme  Court  in 
that  case  is  now  the  accepted  rule  of  practice  in  your  office  and  the 
Department.'  (Conkling  v.  Wendell,  Secretary's  decision,  Nov.  11, 
1873.)  But  admitting  the  fact  to  be  as  found,  and  your  conclusion  of 
law  does  not  necessarily  follow.  A  tract  of  land  is  not  necessarily  ex- 
cluded from  the  grant  because  at  any  given  date  it  may  be  found  to  be 
covered  by  water,  having  the  appearance  of  a  lake,  and  in  the  judgment 
of  surveyors  of  a  character  to  be  meandered. 

That  very  fact  may  be  a  material  one  in  establishing  the  general  fact 
that  the  land  is  swamp  and  overflowed.  The  presence  of  water  may 
not  indicate  the  existence  of  a  permanent  lake.  It  may  be  the  result  of 
periodical  overflow.  In  the  case  under  consideration,  as  will  be  here- 
after noticed,  this  was  actually  the  fact.  Under  these  circumstances, 
it  is  evident  that  the  land  would  be  swamp  and  overflowed,  and  within 
the  grant.  The  first  section  of  the  act  of  1860  is  in  the  following 
words,  viz : 

**  That  the  provisions  of  the  act  of  Congress  entitled  'An  act  to  enable 
the  State  of  Arkansas  and  other  States  to  reclaim  the  swamp  lands' 
within  their  limits,  approved  September  28,  1850,  be,  and  the  same  are 
hereby,  extended  to  the  States  of  Minnesota  and  Oregon :  Provided, 
That  the  grant  hereby  made  shall  not  include  any  lands  which  the  Gov- 
ernment of  the  United  States  may  have  reserved,  sold,  or  disposed  of 
in  pursuance  of  any  law  heretofore  enacted,  prior  to  the  confirmation  of 
title  to  be  made  under  the  authority  of  the  said  act." 

The  act  of  1850  has  been  repeatedly  held  by  the  courts  and  by  the 
Department  to  be  a  grant  in  prs^enti,  vesting  an  indefeasible  legal  title 
in  the  State  to  all  lands  at  the  date  of  its  paasage,  '^  swamp  and  over- 
flowed lands  made  unfit  thereby  for  cultivation."  (Baiiroad  Company 
V.  Fremont  County,  9  Wall.,  89 ;  Baiiroad  Company  v.  Smith,  Id.,  95  ; 
Wendell  v.  Conkling,  Secretary's  Decision,  Nov.  11,  1873.)  If  the 
right  of  the  State  did  not  attach  before  the  act  of  1860,  that  act,  extend- 
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ing  that  of  1850  to  the  State  of  Oregon,  was  a  grant  in  praesenti  to  said 
State  of  all  lands  at  that  date  swamp  and  overflowed,  made  thereby 
unfit  for  caltivation,  with  the  exception  of  that  class  mentioned  in  the 
proviso. 

Two  main  questions  arise  upon  the  consideration  of  the  appeals, 
viz: 

First.  Upon  all  the  competent  evidence  submitted,  was  this  land 
swamp  and  overflowed  and  made  unfit  thereby  for  cultivation  upon  the 
12th  day  of  March,  1860,  the  date  of  the  aforesaid  act? 

Second.  Is  the  land  in  controversy  excepted  from  the  grant  by  the 
proviso  of  the  first  section  ? 

First-  I  have  carefully  examined  all  the  evidence,  documentary  and 
parol,  accompan3ring  the  appeal,  and  I  am  satisfied  that  at  the  date  of 
the  grant  this  land  was  swamp  and  overflowed,  and  rendered  there- 
by unfit  for  cultivation.  The  body  of  water  known  as  Wappatoo  Lake 
is  not  now,  nor  was  it  in  1860,  a  permanent  lake.  It  is  formed  annu- 
ally in  the  late  fall  or  early  winter  by  a  rise  in  the  creek  or  river  Tau- 
litin,  the  waters  of  which  during  the  rainy  season  are  impeded  in  their 
flow,  and  backed  up  through  the  mouth  of  the  so-called  lake,  and  cover 
to  a  depth  of  several  feet  a  valley  or  ravine  surounded  by  higher  lands. 
The  water  remains  upon  the  lands  during  the  winter  months,  down 
to  about  the  first  of  June  or  July,  as  the  seasons  vary,  when  it  re« 
cedes,  and  leaves  the  bed  of  the  lake  In  a  swampy,  or  partially 
swampy,  condition  during  the  rest  of  the  year.  During  the  absence  of 
the  water  the  land  produces  a  species  pf  swamp-grass,  and  becomes 
valuable  pasture  land ;  but  there  can  be  no  reasonable  doubt  that  in  its 
present  condition  it  is  entirely  unfit  for  any  kind  of  cultivation. 

I  understand  that  it  has  been  the  practice  of  your  office  to  hold  all 
lands  as  not  swamp  when  at  the  time  of  the  Government  survey  they 
were  covered  with  water  to  such  a  depth,  and  in  such  a  form,  as  to 
require  meandering,  but  have  subsequently  from  natural  causes  become 
dry.  I  see  no  objection  to  the  application  of  this  rule  to  cases  where 
the  State  has  agreed  to  accept  the  field-notes  of  the  Government  sur- 
veys as  conclusive  evidence  of  the  character  of  the  land.  But  it  clearly 
should  not  be  applied  to  a  case  like  that  under  consideration,  where  the 
survey  was  made  long  prior  to  the  grant,  and  where  the  State  distinctly 
refused  to  be  bound  by  the  Government  surveys.  The  Supreme  Court, 
in  the  case  of  Railroad  Go,,  v.  Smith,  already  cited,  referring  to  parol 
evidence  introduced  in  the  trial  below,  to  show  the  character  of  the  land 
at  the  date  of  the  act,  says : 

''  The  ^matter  to  be  shown  is  one  of  observation  and  examination;  and 
whether  arising  before  the  Secretary,  whose  duty  it  was  primarily  to 
decide  it,  or  before  the  court,  whose  duty  it  became  because  the  Secre- 
tary had  failed  to  do  it ;  this  was  clearly  the  best  evidence  to  be  had, 
and  was  sufiicient  for  the  purpose." 

The  State  had  clearly  the  right  to  offer  the  parol  proof  presented, 
and  it  is  the  duty  of  the  Department  to  consider  it  in  determining  the 
question  of  fact. 

In  my  opinion,  this  land  was  swamp  and  overflowed  at  the  date  of 
the  grant,  and  I  so  decide. 

Second.  The  proviso  of  the  first  section  of  the  act  of  1860  is  a  clear 
limitation  of  the  grant,  excepting  from  its  operations  all  lands  which 
the  Government  may  have  reserved,  sold,  or  disposed  of,  (in  pursuance 
of  any  law  theretofore  enacted,)  prior  to  the  confirmation  of  title,  to  be 
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made  under  the  act  of  1850.  In  view  of  the  construction  given  to  the 
act  of  1860  bj  the  courts  and  the  Department,  it  is  evident  that  this  ' 
confirmation  of  title  referred  to  in  the  act  of  1860  can  only  mean  the 
patenting  of  the  lands,  as  provided  for  by  the  second  section  of  the  act 
of  1850.  Any  reservation,  sale,  or  disposition  of  the  land  by  the  Gov- 
ernment under  prior  laws,  therefore,  prior  to  the  patenting  of  the  same 
to  the  State,  as  provided  by  the  act  of  1850,  would  except  it  from  the 
eperation  of  the  grant  to  Oregon  by  the  act  of  1860. 

Was  there  such  a  sale  or  disposition  in  this  case  ?  I  have  no  doubt 
that  a  valid  settlement  under  the  pre-emption  law,  followed  by  subse- 
quent residence,  improvement,  and  cultivation  in  good  faith,  and  final 
proof  and  payment  or  tender  of  the  price,  would  constitute  a  sale  and 
disposition  within  the  meaning  of  the  act.  But  in  order  to  constitute 
such  a  sale,  it  is  clearly  essential  that  all  these  steps  should  have  been 
taken  in  perfect  good  faith,  with  the  honest  intention  to  appropriate  the 
land  for  agricultural  purposes,  and  this  must  be  affirmatively  shown 

Grants  of  this  character  are  construed  most  strongly  against  the 
grantee,  but  the  g^ant  being  once  shown  to  have  attached  to  a  class  of 
lands,  generally  described,  any  alleged  exceptions  therefrom  must  be 
clearly  and  affirmatively  shown. 

^ow  the  evidence  in  this  case  is  such  as  almost  to  preclude  the  pos- 
sibility of  these  defendants  being  claimants  in  good  faith  under  the  pre- 
emption law.  With  a  full  knowledge  of  the  claim  of  the  State,  and  the 
fact  that  for  more  than  one-half  of  every  year  the  land  was  covered  by 
water  to  the  depth  of  several  feet,  they  moved  upon  the  tracts  and 
erected  small  houses  or  cabins.  These  cabins  were  placed  upon  stakes 
driven  in  the  ground  five  or  six  feet  high  above  the  surface,  and  during 
the  few  months  when  it  is  claimed  they  were  occupied  by  the  claimants, 
viz.,  from  October,  18Y1,  to  March,  1872,  they  could  only  be  reached 
by  the  use  of  rafts  or  canoes.  Before  the  waters  came  the  claimants 
managed  to  break  about  half  an  acre  of  ground  on  the  two  claims,  and 
there  is  no  proof  of  any  successful  cultivation ;  and  if  the  testimony  of 
many  apparently  well-informed  and  credible  witnesses  is  to  be  believed, 
such  a  thing  is  simply  impossible  upon  the  land  as  it  now  stands.  The 
claimants  lived  in  the  houses  referred  to  while  engaged  elsewhere  at 
work  temporarily,  from  October,  1871,  to  March,  1872,  since  which 
neither,  so  far  as  shown,  has  resided  on  the  land. 

In  my  opinion  these  defendants  were  not  bona  fide  claimants  under 
the  pre-emption  law.  I  think  it  is  evident  that  they  sought  to  obtain 
title  to  these  lands  under  that  law,  not  for  the  purpose  of  making 
the  same  their  homes,  or  with  any  idea  of  cultivating  or  improving 
them,  but  merely  upon  speculation,  and  to  secure  the  exclusive  use  of 
the  pasture  land  during  the  summer  months.  Such  a  state  of  facts 
surrounding  a  pre-emption  claim  eflfectually  negatives  the  idea  of  a  sale 
or  disposition  within  the  meaning  of  the  act  of  1860. 

In  my  opinion  the  tracts  in  controversy  are  within  the  general  des- 
cription of  lands  granted,  and  are  not  within  the  language  of  the  ex- 
ception. 

It  is  claimed,  however,  that  the  State  has  forfeited  her  right  to  the 
land  in  contest  by  failure  to  select  the  same  within  the  time  prescribed 
by  the  second  section  of  the  act  of  1860,  that  is  to  say,  within  two  years 
from  the  adjournment  of  the  State  legislature,  at  the  next  session  after 
notice  by  the  Secretary  of  the  Interior  to  the  Governor  of*  the  State  that 
the  survey  of  the  land  had  been  completed  and  confirmed. 
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This  objection  is  disposed  of  by  reference  to  the  fact  that  the  notice 
provided  for  has  never  been  given. 

Your  decision  is  reversed,  and  the  tracts  in  contest  are  awarded  to 
the  State. 

The  papers  transmitted  with  your  letter  of  Aug.  17,  18T4,  are  here- 
with returned. 

0.  DELANO,  Secretary. 
To  the  Commissioner  of  the  General  Land-Office. 


No.  462. 

Regulations  in  re^rd  to  proof  required  for  indemnity  under  act  of  March 

2, 1855,  extended  by  act  of  March  3, 1857. 

Depabtment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  18,  18T2. 

In  order  to  make  a  final  disposition  of  all  claims  for  indemnity  pro- 
vided for  by  the  act  of  Congress  approved  March  2, 1855,  entitled  "  An 
act  for  the  relief  of  purchasers  and  locators  of  swamp  and  overflowed 
lands,"  which  act  was  extended  by  the  act  of  March  3,  1857,  the  fol- 
lowing rules  and  regulations  in  regard  to  the  ''  due  proof  "  to  be  made 
to  the  Commissioner  of  the  General  Land-Office,  under  the  2d  section 
of  said  act,  in  order  to  obtain  the  indemnity  aforesaid,  have  been  adopted 
by  this  office,  viz : 

1st  No  ex  parte  testimony  will  hereafter  be  considered,  except  such 
as  may  have  been  already  forwarded  to  this  office,  taken  in  strict  ac- 
cordance with  the  rules  and  regulations  of  the  office  existing  at  the  time 
of  taking  the  same. 

2d.  The  State,  or  its  agent,  claiming  such  indemnity,  will  be  required 
to  furnish  this  office  with  a  list  of  the  lands  on  which  such  indemnity  is 
claimed,  and  indicate  the  time  when  the  claimants  will  be  prepared  to 
offer  testimony  to  establish  the  swampy  character  of  the  land. 

So  soon  after  receiving  such  list  as  practicable,  this  office  will  appoint 
times  and  places  when  and  where  such  testimony  will  be  taken,  and 
will  give  the  claimants  at  least  thirty  days  notice  thereof. 

At  the  times  and  places  thus  fixed,  some  person  accredited  by  this 
office  will  attend  for  the  purpose  of  examining  witnesses  and  adopting 
such  other  measures  as  may  be  necessary  to  protect  the  interests  of  the 
Government. 

When  the  testimony  is  thus  taken,  the  case  will  be  considered  by  this 
office  as  closed,  and  no  further  evidence  will  afterwards  be  received. 

The  testimony  in  support  of  such  claims  must  be  evidence  of  at  least 
two  respectable  and  disinterested  persons,  who  have  personal  and  exact 
knowledge  of  the  land  as  it  existed  on  the  28th  of  September,  1850,  the 
date  of  the  swamp  grant.  Said  witnesses  must  not  only  state  that  the 
greater  part  of  each  forty-acre  tract,  or  other  smallest  legal  subdivision, 
was  on  the  28th  September,  1850,  swamp  and  overflowed  within  the 
meaning  of  the  grant,  but  at  what  seasons  and  to  what  extent  this  was 
its  condition,  designating  particularly,  also,  how  much  or  what  propor- 
tion of  the  tract  was  thus  rendered  unfit  for  cultivation  in  its  natural 
condition. 

They  must  also  give  the  reasons  for  their  conclusions,  state  the 
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causes  of  the  overflow,  give  name  and  description  of  the  timber,  shrabs 
and  plants  on  the  land,  character  and  extent  of  the  means  necessary  for 
their  reclamation,  contignitj  of  rirers,  water-courses,  lakes,  Ac,  with 
a  general  description  of  the  adjacent  and  surrounding  tracts,  and 
whether  plowing  and  the  removal  of  the  timber,  without  ditching  or 
draining,  would  not  at  that  time  have  caused  the  water  to  disappear. 

They  must  also  state  and  show  what  is  the  present  condition  of  the 
land,  and  if  any  changes  have  occurred  in  the  character  or  quality  there- 
of, what  has  caused  such  changes. 

The  witnesses  here  contemplated  should  be  the  person  who  pur- 
chased the  land  of  the  United  States,  and  the  present  owner  or  occu- 
pant. '  Where  the  original  purchaser  is  a  non-resident  of  the  8tate,  or 
had  no  knowledge  of  the  character  of  the  land  in  1850,  or  for  any  rea- 
son refuses  to  testify,  or  where  the  tract  is  unoccupied,  or  the  occupant 
is  in  like  manner  uninformed,  or  refuses  to  testify,  the  facts  herein  re- 
quired may  be  established  by  the  testimony  of  two  other  respectable 
and  disinterested  witnesses  resident  nearest  the  land.  In  such  cases, 
however,  the  State  agent  must  file  with  the  testimony  his  own  affidavit 
also,  stating  the  absence,  want  of  information,  or  refusal,  on  the  part  of 
the  first-named  witnesses  herein  required,  to  testify,  or  of  the  non-occu- 
pancy of  the  land,  and  that  the  persons  whose  testimony  he  offers  are 
the  nearest  well-informed  residents  to  the  premises. 

The  depositions  may  be  taken  before  any  officer  authorized  by  law  to 
administer  oaths :  Provided,  That  if  taken  before  an  officer  other  than 
the  clerk  of  a  court  of  record  having  a  seal,  the  official  character  of  such 
officer  shall  be  established  by  the  certificate  of  the  clerk  of  the  proper 
court  of  record  under  the  official  seal  thereof. 

In  all  cases  the  disinterestedness  of  the  witnesses  as  to  the  matter  in 
issue  must  be  established  under  oath,  and  the  credibility  of  such  wit- 
nesses must  be  certified  to  by  the  officer  taking  the  depositions,  or 
established  by  the  oath  of  witnesses  to  whose  credibility  he  certifies. 

WILLIS  DRUMMOND,   Commissioner. 
Department  of  the  Interior,  March  21,  1872. 

Approved:  C.  Delano,  Secretary. 


No.  463. 

STATE  OF  ILLINOIS. 

Selections  for  indemnity  for  swamp  lands  located  by  warrant  or  scrip  must 
be  made  out  of  any  of  the  unsold  public  land  within  the  State  in  whose 
behalf  application  for  indemnity  is  made. 

Department  or  the  Interior, 

Washington,  D.  C,  Feb.  2,  1874. 

Sir: — I  have  received  your  letter  of  the  27th  ult,  transmitting  ap- 
peal from  the  decision  of  your  Office  in  regard  to  indemnity  for  swamp 
lands  claimed  by  the  State  of  Illinois. 

The  act  under  which  the  claim  is  preferred  was  approved  2d  March, 
1855,  (10  Stat.,  634,)  and  provides  in  the  second  section  thereof  "  that 
where  such  lands  have  been  located  by  warrant  or  scrip,  the  said  State 
or  States  shall  be  authorized  to  locate  a  quantity  of  like  amount  upon 
any  of  the  public  lands  subject  to  entry  at  $1.25  per  acre  or  less,"  etc. 

The  first  application  for  such  indemnity  appears  to  have  been  made 
by  the  State  of  Indiana.     The  present  Governor  of  that  State,  Hon.  T. 
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A.  Hendricks,  then  Commissioner  of  the  General  Land-Office,  held  '*  that 
selections  for  such  indemnity  mast  be  made  out  of  any  of  the  unsold 
public  lands  in  said  State ;"  and  this  construction  of  the  act  was  ap- 
proved by  the  Department  on  the  6th  September,  1855. 

On  the  31st  of  March,  1858,  on  appeal  from  the  decision  of  your 
Office  by  the  agent  of  Henry  county.  111.,  the  action  of  your  predecessor 
in  holding  that  such  selections  must  be  confined  to  said  State  was 
affirmed  by  Mr.  Secretary  Thompson. 

On  the  23d  of  April,  1861,  the  same  question  was  presented  to  Mr. 
Secretary  Smith  in  a  report  from  your  Office  concerning  the  claim  of 
the  State  of  Iowa;  and  in  a  letter  to  your  Office  of  8th  May,  1861,  he 
used  the  following  language :  "  It  appears  to  have  been,  the  policy  of  this 
Department  heretofore  to  confine  the  indemnity  selections  to  the  limits 
of  the  respective  States  entitled  to  such  selections,  and  this  policy  is 
based  upon  a  construction  of  the  acts  just  mentioned  as  in  pari  materia 
with  the  act  of  28th  September,  1850,  which  expressly  restricted  the 
original  grant  to  lands  within  the  limits  of  the  respective  States  to 
which  the  grant  inured. 

"This  policy  having  been  adopted  under  the  act  of  1855,  and  since 
adhered  to  under  that  act  and  the  act  of  3d  March,  1851,  without  very 
serious  opposition  from  the  States  interested,  and  being  so  manifestly 
fair  as  between  the  several  States  that  may  be  entitled  to  indemnity  in 
lands  for  swamp  lands  that  have  been  located,  will  still  be  adhered  to 
by  your  Office. 

"  Should  cases  hereafter  arise  in  which  the  vacant  public  lands  in  any 
State  should  be  found  insufficient  to  satisfy  a  claim  of  this  kind,  it  will 
be  the  duty  of  the  Department  to  lay  the  facts  before  Congress  for  such 
measure  of  relief  as  that  body  may  deem  just  and  expedient.'' 

The  same  question  was  again  presented  to  Mr.  Secretary  Usher  on 
the  26th  January,  1863,  on  appeal  from  the  decision  of  your  Office.  Mr. 
Acting-Secretary  Otto,  on  the  12th  March,  1863,  stated  that  if  the 
question  were  "  now  before  the  Department  for  the  first  time,  the  dis- 
posal of  it  would  involve  a  consideration  of  very  just  and  weighty 
arguments  on  both  sides."  After  reciting  the  previous  action  of  the 
Department,  he  adds :  **  Where  continued  practice  has  confirmed  a  con- 
struction of  law  through  a  series  of  years,  as  in  this  case,  and  this  pub- 
lic administration  and  construction  is  of  such  importance  as  to  be  well 
known  to  Congress,  and  to  be  sometimes  mentioned  in  annual  reports 
to  that  body ;  and  Congress  has  never  interposed  to  modify  or  change 
that  construction,  but  has  rather  sustained  it  by  its  declared  policy  in 
other  matters  of  a  similar  kind,  it  would  have  to  be  a  very  strong  and 
plain  case  of  error  and  wrong  that  would  justify  a  change  in  the  admin- 
istration of  the  law. 

"  Without  saying  that  the  original  construction  was  or  was  not  cor- 
rect, it  appears  to  be  my  duty  to  adhere  to  it  whilst  the  law  remains 
unchanged  in  any  respect." 

He  also  reiterates  the  opinion  expressed  in  the  last  paragraph  of  the 
quoted  portion  of  Mr.  Secretary  Smith's  decision. 

Mr.  Secretary  Browning,  on  the  8th  February,  1868,  the  same  ques- 
tion having  been  submitted  to  him  on  the  Illinois  claim,  held  that  the 
question  was  finally  settled  by  the  decision  of  bis  predecessor,  and, 
without  entering  into  any  discussion  of  the  merits  of  the  case,  affirmed 
the  decision  of  your  Office^ 

It  may,  perhaps,  be  worthy  of  notice  that  in  Mr.  Browning's  decision 
31 
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it  is  stated  that  there  were  no  public  landR  in  Illinois  subject  to  entry 
at  $1.25  per  acre ;  the  contingency  on  the  happening  of  which  both  Mr. 
Smith  and  Mr.  Otto  had  stated  that  it  would  be  the  duty  of  the 
Department  to  bring  the  matter  before  Congress.  If  this  was  done  by 
Mr.  Browning  or  his  successors,  it  is  not  known  to  me.  Neither  can 
I  say  that  in  my  opinion  such  is  the  duty  oT  the  Department.  That  State 
is  ably  represented  in  both  the  Senate  and  House  of  Representatives  by 
gentlemen  who  are  presumed  to  knowanddo  tlieir  whole  duty  in  guard- 
ing her  interests. 

Be  that  as  it  may,  however,  I  entertain  no  doubt  whatever  that  I  am 
concluded  by  the  uniform  action  of  my  predecessors  from  disturbing  the 
decision  of  your  Office.  The  question  is  res  adjudicata,  and  must  so 
remain  until  Congress  orders  otherwise.  Your  decision  is  affirmed, 
and  the  papers  are  herewith  returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary, 
Hon.  Wilms  Dkummond,  Commissioner  Oeneral  Land-Office. 


No.  464. 

CIRCULAR. 

Rejected  swamp  lands  in  Missouri. 

Dbpabtment  of  the  Interiob, 

General  Land  Offioe, 

March  23,  1875. 
Registers  and  Reoeiverb  of  TJ.  S.  Land  Offices  in  the  State  of 
Missouri. 

Gentlemen  : — Annexed  is  an  act  of  Congress  approved  February 
23,  1815,  **  for  the  relief  of  actual  seittlers  on  lands  claimed  to  be  swamp 
and  overflowed  lands  in  the  State  of  Missouri."    Part  IL,  No.  136. 

In  order  to  enable  persons  entitled  thereto  to  avail  themselves  of  the 
provisions  of  this  act,  the  following  regulations  are  prescribed,  with  the 
approval  of  the  Secretary  of  the  Interior. 

In  addition  to  compliance  with  existing  regulations  governing  entries 
under  the  pre-emption  and  homestead  laws,  claimants  must  establish 
the  following  facts : 

1st.  That  the  land  was  duly  selected  as  swamp  land,  and  withheld 
from  market  in  consequence  of  such  selection. 

2d.  Purchase  in  good  faith  fr6m  the  State  or  county,  with  settlement 
upon,  and  improvement  of  the  land,  to  the  value  of  one  hundred  dollars. 
.  3d.  That  the  purchaser  from  the  State  or  county,  or  his  heirs,  assigns, 
or  legal  representatives,  has  continued  to  reside  thereon. 

4th.  That  the  claim  of  the  State  under  the  swamp  grant  has  been 
rejected  for  the  reason  that  the  land  was  not  in  fact  swamp  and  over- 
flowed. 

All  pre-emption  settlements  and  homestead  entries  made  prior  to 
February  23, 1875,  where  the  requirements  of  law  have  been  fully  com- 
plied with,  will  take  precedence  of  claims  presented  under  this  act. 

S.  S.  BURDETT,  Commissioner, 
Approved:  C.  Delano,  Secretary. 


TITLE  v.]  STATE  SELECTIONS.  483 

IV.    IN  GENERAL. 
No.  465. 

CIRCULAR. 

J[le1ative  to  the  effect  of  a  State  selection  of  land. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D,  C,  Jan.  5,  18T2. 
Registers  and  Receivers  TJ.  S.  Land  Offices. 

Gentlemen  : — If  frequently  occurs  that  where  a  proper  selection  by 
a  State  has  been  made  under  Congressional  grants,  as  for  instance,  for 
school  purposes,  internal  improvements,  universities,  agricultural  col- 
leges, swamp  lands,  &c.,  and  the  selections  duly  filed  with  the  district 
land  officers,  that  said  officers  allow  private  entries  and  locations,  pre- 
emptions and  homesteads,  to  be  made  for  such  lands.  The  consequent 
result  of  this  error  is,  unnecessary  conflict  and  needless  expense  to 
claimants. 

A  selection  by  the  State  has  the  effect  of  an  entry  of  the  land,  and 
withdraws  the  tract  from  further  disposal,  unless  the  selection  shall  be 
subsequently  rejected  for  cause,  subject  of  course  to  the  perfection  of 
any  pre-existing. valid  pre-emption  claim.  Therefore,  when  such  selec- 
tions are  filed,  you  will  enter  them  on  your  records,  report  them  in  the 
usual  manner,  and  allow  no  further  disposition  of  the  tracts  except  in 
case  of  prior  pre-emption,  or  instructions  from  this  office. 

Acknowledge  receipt  of  this. 

WILLIS  DRIJMMOND,  Commissioner. 


No.  466. 

D.  E.  MITCHELL. 

Mitchell  settled  on  Sec.  16  in  Minn.,  Dec.  15, 1870.    The  section  was  surveyed 
in  the  field  in  Sept.,  1870,  and  approved  Tp,  plat  filed  June  17, 1871. 

Held— That  under  Joint  Resolution  of  March  3, 1857,  (11  Stat.,  254,)  and 
act  of  Feby.  26, 1859,  (11  Stat.,  385,)  the  land  should  not  go  to  Mitchell. 

Department  of  the  Interior, 
Washington,  D.  C,  28th  March,  18T3. 

Sir: — I  have  considered  the  question  raised  by  the  appeal  of  Dennis 
E.  Mitchell  from  your  decision  of  July  16th,  1872,  holding  for  cancel- 
lation his  pre-emption  entry  for  the  W.  ^  N.  W.  ^,  N.  E.  i,  N.  W.  j, 
and  N.  W.  i,  N.  E.  J,  Section  16,  Tp.  13T,  R.  36,  St.  Cloud,  Minne- 
sota, on  the  ground  that  Section  16  was  reserved  for  school  purposes, 
and  the  alleged  settlement  of  Mitchell  was  subsequent  to  the  survey 
of  the  township, 

It  is  alleged  upon  appeal  that  you  erred  in  holding  that  the  land  was 
surveyed  prior  to  the  settlement  of  Mitchell. 

The  survey  of  township  No.  131  was  commenced  in  the  field,  Sep- 
tember 19th,  and  completed  September  30th,  1870.  The  approved 
township  plat  was  filed  in  the  local  ofiSce  June  17th,  1871.  Mitchell's 
alleged  settlement  was  December  15th,  1870. 

The  date  of  the  survey  in  the  field,  and  not  the  time  when  the  town- 
ship plat  is  filed  in  the  local  office,  is  the  date  prior  to  which  settlement 
must  be  made  in  order  to  give  pre-eroptors  valid  claims  in  school  sec- 
tions.   The  Joint  Resolution  of  March  3d,  1857,  (11  Stat.,  254,)  upon 
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which  the  claimant  in  this  case  relies,  is  controlled  and  explained  in  this 
particular  by  the  act  of  February  26,  1869,  (11  Stat,  385.)  which  pro- 
vides that  rights  of  pre-emption  in  school  sections  shall  be  recogpiized 
when  settlements  have  been  made  ^^  before  the  survey  of  the  laTida  in 
the  field.'' 

I  affirm  your  decision,  and  return  herewith  the  papers  transmitted 
with  your  letter  of  February  6th,  18T3. 

Very  respectfully, 

C.  DEIjANO,  Secretary. 
Hon.  Willis  Dbumhonb,  Commissioner  General  LancUOffice. 


No.  467. 

INSTRUCTIONS. 

Selections  in  certain  fractional  townships  in  Missouri  for  support  of  schools 

under  act  of  June  22, 1874. 

Depabtment  of  the  Interior, 

General  Land  Office, 
Wifcshington,  D.  C,  Sept.  8th,  1874. 
Register  and  Receiver,  Missourl 

Gentlemen: — ^Your  attention  is  invited  to  the  act  of  Congress  ap- 
proved June  22,  1814,  entitled  "an  act  to  appropriate  lands  for  the 
support  of  schools  in  certain  fractional  townships  in  Missouri,''  which 
is  as  follows :     (Part  II.,  No.  123.) 

In  order  to  secure  uniformity  of  action  in  making  the  selections  au- 
thorized by  the  above  act,  the  following  rules  are  prescribed  for  your 
government. 

The  law  directs  that  the  selections  shall  be  made  by  the  ''  Commis- 
sioner of  the  General  Land-Office  out  of  any  unappropriated  public  land 
within  the  State  of  Missouri,  subject  to  sale  at  the  minimum  price  of 
$1.25  per  acre.  Provided,  That  the  said  Commissioner,  in  making 
such  selections,  shall  select  such  land  as  shall  be  designated  to  him  for 
that  purpose  by  the  County  Courts  of  the  Counties  in  which  such'frac- 
tional  townships  are  situated." 

You  will  therefore,  on  receipt  of  this  Circular,  at  once  notify  the 
proper  authorities  of  your  readiness  to  assist  them  in  making  the  selec- 
tions in  accordance  with  the  principles  of  adjustment  and  the  provisions 
of  the  act  of  20th  May,  1826,  viz: 

For  each  fractional  township  containing  a  greater  quantity  of  land 
than  I  of  an  entire  township  (that  is  to  say,  more  than  17,280  acres,) 
one  section  is  to  be  selected. 

For  each  fractional  township  containing  a  greater  quantity  of  land 
than  ^  and  not  more  than  |  of  a  township  (that  is  to  say,  more  than 
11,520  acres,  and  less  than  17,280  acres,)  |  of  a  section  is  to  be  selected. 

For  each  fractional  township  containing  a  greater  quantity  than  ^ 
and  not  more  than  ^  of  a  township,  (that  is  to  say,  more  than  5,760 
acres,  and  not  more  than  11,520  acres,)  one-half  section  is  to  be 
selected. 

For  each  fractional  township  containing  a  greater  quantity  than  one 
I  entire  section  and  not  more  than  ^  of  a  township,  (that  is  to  say,  more 

i  than  640  acres  and  not  more  than  5,760  acres)  ^  of  a  section  is  to 

be  selected. 
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The  selections  are  to  be  matde  in  legal  subdivisions,  according  to  the 
official  township  plats  on  file  in  the  local  office. 

The  law  allows  selections  to  be  made  of  surveyed  lands,  whether 
offered  or  nnoffered ;  but  no  selection  is  admissible  of  any  land  to  which 
a  pre-emption,  or  other  valid  claim,  may  have  attached,  nor  of  any  land 
which  is,  or  may  be,  reserved  firom  sale  by  any  law  of  Congress,,  or 
proclamation  of  the  President  of  the  United  States,  nor  of  any  tract 
which  is  reserved,  or  withdrawn  from  market  for  any  purpose  whatever, 
nor  of  mineral  land. 

It  is  therefore  necessary  that  the  agent  of  the  State,  in  making  the 
selections,  should  make  such  careful  preliminary  examination  as  will 
enable  him  to  select  lands  to  which  there  exists  no  valid  claim  by  pre- 
emption or  otherwise,  and  which  are  not  mineral  lands ;  and  to  avoid 
embarrassment  and  delay  consequent  upon  such  conflict,  you  will  also 
examine  the  plats,  records,  and  files  of  your  office,  and  see  that  the  se- 
lections are  in  all  respects  free  from  objections  before  the  lists  are  re- 
ported to  this  office. 

Herewith  you  will  recive  a  form  to  be  used  for  selections  under  this 
act.  This  form  requires  that  the  date  shall  be  given  on  which  the  list 
is  filed  in  the  local  office,  that  being  the  date  on  which  the  selection 
takes  effect;  also  that  it  be  certified  and  signed  by  the  locating  agent 
of  the  State,  and  certified  by  the  Register  and  Receiver  as  to  the  correct- 
ness of  the  same,  before  the  lists  are  reported  to  this  office. 

The  selections  for  each  fractional  township  should  be  made  in  one 
body  of  land  if  practicable ;  if  not,  in  separate  quarter  sections.  That  is, 
if  a  township  is  entitled  to  320  acres  indemnity,  that  quantity  should 
be  selected  in  one  contiguous  body  if  practicable  ;  if  not,  in  two  sepa- 
rate quarter  sections.  The  number  of  the  fractional  township,  in  lieu 
of  which  the  selection  is  made,  should  be  given  in  the  left-hand  col- 
umn of  the  form,  also  the  quantity  of  land  said  fractional  township 
contaiuB. 

The  tracts  selected  should  be  entered  in  your  tract  books,  and  on 
the  township  plats,  and  be  withheld  from  sale  or  entry,  until  you  are 
officially  advised  of  their  approval  or  rejection  by  this  Department. 
Upon  the  receipt  of  the  copy  of  approved  list  at  your  office,  you  will 
note  said  approval  on  your  records,  giving  also  the  date  of  such 
approval. 

You  will  bear  in  mind  that  no  expense  whatever  will  be  incurred  by 
this  Department  in  providing  lists  for  these  selections,  as  all  such  must 
be  provided  by  the  State  or  county  authorities,  after  the  manner  of  the 
form  enclosed. 

You  will  retain  a  record  of  all  lists  reported  to  this  office,  and  when 
approved  you  will  note  the  fact  thereon,  and  refer  fo  the  date  of  the  let- 
ter communicating  such  advice.  Applications  for  the  selection  of  school 
lands  by  the  State  can  only  be  received  and  filed  by  you  where  the 
land  has  been  surveyed  and  the  official  township  plats  are  on  file  in 
your  office. 

The  State  authorities  will  have  no  right  to  sell  or  dispose  of  any  of 
the  lands  selected  until  they  shall  have  been  furnished  with  certified 
lists  of  the  approval  by  the  Secretary  of  the  Interior. 

You  will  please  acknowledge  the  receipt  of  this  circular. 

S.  S.  BURDETT,  Commissioner, 
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No.  468. 

CIRCULAR. 

'  Agricultual  College  Scrip. 

Department  of  the  Interior, 
General  Land  Office,  July  20,  1875. 

Gentlemen  : — Annexed  is  a  copy  of  an  act  of  Congress  approved 
July  2,  1862,  entitled  *'  An  Act  donating  public  lands  to  the  several 
States  and  Territories  which  may  provide  colleges  for  the  benefit  of 
agricnlture  and  the  mechanic  arts." 

By  this  act  there  is  granted  to  the  several  States,  for  the  purposes 
and  on  the  conditions  therein  named — 

First.  An  amount  of  publid  lands  equal  to  30,000  acres  for  each  sen- 
ator and  representative  in  Congress  to  which  such  States  are  respect- 
ively entitled  by  the  apportionment  under  the  census  of  1860,  the  tracts 
to  be  selected  from  the  public  lands  of  the  United  States  subject  to  pri- 
vate entry  at  $1.25  per  acre,  or  selections  may  be  made  from  the  $2.50 
or  double-minimum ;  but,  in  the  latter  case,  the  lands  are  to  be  com- 
puted at  the  maximum  price,  and  the  number  of  acres  proportionally 
diminished ;  but  no  mineral  lands  are  to  be  selected,  and  no  selections 
allowed  of  a  quantity  less  than  a  quarter  section. 

Second.  Whenever  there  are  public  lands  in  a  State  of  the  class  con- 
templated by  the  act,  the  quantity  to  which  such  State  is  entitled  is 
required  to  be  selected  within  the  limits  of  such  State.  Where  there 
are  no  public  lands  in  a  State,  or  where  there  are  not  sufficient  to  sat- 
isfy the  grant,  the  Secretary  of  the  Interior  is  required  to  issue  laud- 
scrip  in  acres  to  the  amount  of  the  deficiency. 

Third.  Such  scrip  is  not  to  be  located  by  a  State,  but  to  be  "Bold  by 
the  State,  and  located  by  its  assignees  upon  any  unappropriated  public 
lands  of  the  United  States  subject  to  private  entry  at  $1.25  per  acre, 
with  a  proviso,  in  section  2,  that  no  location  with  scrip  shall  be  made 
before  one  year  from  the  passage  of  the  act. 

The  first  and  second  provisos  in  the  said  section  have  been  so  amend- 
ed by  section  2278  of  the  Revised  Statutes  as  to  allow  pre-emptors  to 
use  the  scrip  without  limit  in  reference  to  the  quantity  located  in  any 
one  township  or  State  in  payment  of  their  claims,  even  when  the  same 
embrace  lands  subject  to  entry  at  a  greater  minimum  than  $1.25  per  acre. 
Section  2377  of  the  Revised  Statutes  provides  that  not  more  than  three 
sections  in  any  one  township  can  be  entered  at  private  entry  by  the 
location  of  agricultural  college  scrip. 

When  such  scrip  is  presented  in  payment  of  a  pre-emption  claim 
composed  of  lands  subject  to  entry  at  $2.50  per  acre,  the  pre-emptor, 
in  addition  to  the  scrip  surrendered,  will  be  required  to  pay  in  cash  the 
difference  between  the  value  of  said  scrip  at  one  dollar  and  a  quarter 
per  acre  and  that  of  the  tract  embraced  in  his  claim  ;  or  to  file  an  addi- 
tional  piece  of  scrip :  thus,  one  hundred  and  sixty  acres  of  double- 
minimum  land  may  be  paid  for  by  the  surrender  of  one  piece  of  scrip 
and  the  payment  of  $200,  or  by  the  surrender  of  two  pieces  of  scrip ; 
and  eighty  acres  bj  the  surrender  of  one  piece  of  scrip. 

If  the  value  of  the  scrip  should  exceed  that  of  the  lands  entered  there- 
with, the  pre-emptor  will  receive  no  repayment  thereof  from  the  United 
States ;  but  if  the  land,  at  its  rated  price,  should  exceed  the  scrip  in 
value,  such  excess  must  be  paid  by  the  locator  with  cash.  It  will  be 
required  also,  in  the  location  of  a  tract  subject  to  entry  at  a  greater 
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minimam  than  $1.25  per  acre,  that  each  piece  of  scrip  shall  be  located 
upon  a  ftpecific  subdivision  thereof,  and  that  the  excess  in  area  of  the 
land,  if  any,  shall  be  paid  for  in  cash. 

Sections  3,  4,  and  5,  relating  to  the  conditions  and  management  of 
the  grant,  contain  matter  for  the  consideration  of  the  States  and  the 
Department,  to  which  your  attention  is  not  specially  called,  except — 

Fourth.  The  "  fifth"  condition  of  the  grant,  section  5,  by  which  the 
selection  of  the  double  minimum  lands  is  permitted,  "  provided  they 
shall  be  computed  to  the  States  at  the  maximum  price,  and  the  number 
of  acres  proportionally  diminished." 

Fifth,  Section  6  is  covered  and  controlled  by  the  last  proviso  to  sec- 
tion 2,  BO  far  as  scrip  to  be  located  in  a  State  is  concerned,  declaring 
scrip  not  locatable  in  a  State  for  one  year  from  the  passage  of  the  act ; 
but  scrip  may  be  located  in  a  Territory  after  January  1,  1863. 

Sixth.  Section  7  fixes  the  fees  to  land  officers  under  the  act,  author- 
izing them  to  receive  the  same  fees  for  locating  scrip  "  as  is  now  allowed 
for  the  location  of  military  bounty-land  warrants :"  "  Provided,  their 
maximum  compensation  shall  not  be  increased  thereby." 

It  will  be  observed  that  no  fees  whatever  are  allowed  by  the  act  for 
selections  made  within  any  State  for  the  use  of  such  State,  but  only 
upon  scrip  locations  by  assignees  of  a  State,  to  be  paid  by  locators. 

Sebtion  8  merely  relates  to  the  duties  of  governors  of  States  in  con- 
nection with  the  grant. 

For  the  information  of  all  concerned,  you  are  advised  that,  in  carry- 
ing out  the  provisions  of  this  act,  the  following  course  will  be  pursued : 

Whenever  satisfactory  evidence  shall  be  furnished  that  any  State  has 
accepted  the  grant  in  the  mode  provided  by  the  **  seventh"  condition, 
section  5,  and  such  State  contains  public  lands,  this  Office  will  issue 
its  certificate,  under  seal,  setting  forth  the  fact,  and  stating  the  quan- 
tity to  which  such  State  may  be  entitled.  Upon  the  presentation  of 
this  certificate  by  the  duly  authorized  agent  of  the  State  at  any  United 
States  land-office  within  the  State,  together  with  evidence  of  his  author- 
ity to  make  the  selections,  which  must  be  an  appointment  by  the  gov- 
ernor, under  the  seal  of  the  State,  he  will  be  permitted  to  select  the 
quantity  to  which  the  State  may  be  entitled,  or  any  portion  thereof, 
and  it  will  be  your  duty  to  afford  him  every  facility  for  so  doing. 

The  locating  agent  will  file  with  the  Register  and  Receiver  a  list  of 
the  tracts  selected  by  him,  with  his  application  thereto  attached  to  locate 
said  tracts  pursuant  to  the  sect ;  and  if,  on  examination,  said  list  shall  be 
found  by  you  to  be  free  from  objection — ^that  is,  that  the  selections  are 
of  lands  subject  to  private  entry  at  $1.25  or  $2  50  per  acre,  and  that 
there  is  no  pre-existing  claim  thereto,  that  they  do  not  embrace  mineral 
lands,  or  other  reserved  lands,  and  they  are  otherwise  in  conformity  to 
the  act — you  will  cause  an  abstract  of  the  same  to  be  prepared,  certify 
the  facta  as  above,  with  the  date  of  selection,  (the  date  of  filing  with 
you  the  application  by  the  agent  being  regarded  as  the  date  of  selection,) 
and  which  date  will  be  regarded  as  the  period  of  withdrawal  of  a  tract 
from  market. 

You  will  be  careful  that  all  cases  of  selection  of  $2  50  or  double-min- 
imum lands  shall  be  specially  noted  in  your  return,  in  order  that  they 
may  be  properly  charged  at  double  the  area  of  the  tract  in  the  adjust- 
ment of  the  grant. 

The  restriction  of  selections  to  quantities  **  not  less  than  one  quarter 
of  a  section"  is  not  to  be  understood  as  forbidding  the  selection  of  a 
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legal  sabdivisioD  or  fraction  less  than  a  quarter  section;  but  every 
such  legal  subdivision  or  fraction  applied  for  and  selected  must  be 
charged  to  the  State  as  a  quarter  section,  or  160  acres,  in  accordance 
with  the  established  practice  of  the  Department  in  similar  cases. 

The  selections  must  be  posted  in  the  tract-books  in  red  ink,  each  entry 
showing  the  date  of  location,  (application,)  and  the  number  and  date  of 
General  Land-Office  special  certificate  upon  which  such  location  was 
made. 

When  there  are  not  sufficient  public  lands  in  a  State  to  satisfy  the 
grant,  the  deficit  will  be  made  good  by  scrip,  as  provided  by  the  2d 
section ;  and  when  there  are  no  public  lands,  scrip  will  be  issued  for 
the  whole  quantity. 

No  scrip,  as  shown  in  the  foregoing,  will  be  locatable  in  any  State 
until  July  2,  1863,  one  year  from  the  passage  of  the  act. 

It  is  the  duty  of  the  Register  and  Receiver,  at  the  close  of  each 
month,  to  make  a  duly  certified  return,  separate  from  the  returns  of 
ordinary  land  operations,  showing  the  tracts  selected,  date,  by  whom, 
and  certifying  the  same  to  be  correct. 

AN  ACT  donating  public  lands  to  the  several  States  and  Territories  which 
may  provide  colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts. 

Be  it  enacted  by  the  Senate  and  House  of  RepreBentaiwes  of  the 
United  States  of  America  in  Congress  assembled,  That  there  be 
granted  to  the  several  States,  for  the  purposes  hereinafter  mentioned, 
an  amount  of  public  land,  to  be  apportioned  to  each  State,  a  quantity 
equal  to  thirty  thousand  acres  for  each  senator  and  representative  in 
Congress  to  which  the  States  are  respectively  entitled  by  the  appor- 
tionment under  the  census  of  eighteen  hundred  and  sixty  :  Provided, 
That  no  mineral  lands  shall  be  selected  or  purchased  under  the  pro- 
visions of  this  act. 

Seo.  2.  And  be  it  further  enacted,  That  the  land  aforesaid,  after 
being  surveyed,  shall  be  apportioned  to  the  several  States  in  sections 
or  subdivisions  of  sections,  not  less  than  one-quarter  of  a  section ;  and 
whenever  there  are  public  lands  in  a  State  subject  to  sale  at  private 
entry  at  one  dollar  and  twenty-five  cents  per  acre,  the  quantity  to  which 
said  State  shall  be  entitled  shall  be  selected  from  such  lands  within  the 
limits  of  such  State,  and  the  Secretary  of  the  Interior  is  hereby  directed 
to  issue  to  each  of  the  States  in  which  there  is  not  the  quantity  of  pub« 
lie  lands  subject  to  sale  at  private  entry  at  one  dollar  and  twenty-five 
cents  per  acre  to  which  said  State  may  be  entitled  under  the  provisions 
of  this  act,  land-scrip  to  the  amount  in  acres  for  the  deficiency  of  its 
distributive  share ;  said  scrip  to  be  sold  by  said  States  and  the  proceeds 
thereof  applied  to  the  uses  and  purposes  prescribed  in  this  act,  and  for 
no  other  use  or  purpose  whatsoever :  Provided,  That  in  no  case  shall 
any  State  to  which  land-scrip  may  thus  be  issued  be  allowed  to  locate 
the  same  within  the  limits  of  any  other  State,  or  of  any  Territory  of 
the  TJnited  States,  but  their  assignees  may  thus  locate  said  land-scip 
upon  any  of  the  unappropriated  lands  of  the  United  States  subject  to 
sale  at  private  entry  at  one  dollar  and  twenty-five  cents,  or  less^  per 
acre  :  And  provided  further j  That  not  more  than  one  million  acres 
shall  be  located  by  such  assignees  in  any  one  of  the  States :  And  pro- 
vided, further,  That  no  such  location  shall  be  made  before  one  year 
from  the  passage  of  this  act. 
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Sbo.  3.  And  he  U  further  enacted^  That  all  the  expenses  of  manage- 
ment,  saperinteadence,  and  taxes  from  the  date  of  selection  of  said  lands, 
previons  to  their  sales,  and  all  expenses  incnrred  in  the  management 
and  disbursement  of  the  moneys  which  may  be  received  therefrom,  shall 
be  paid  by  the  States  to  which  they  may  belong,  out  of  the  treasury  of 
said  States,  so  that  the  entire  proceeds  of  the  sale  of  said  lands  shall  be 
applied  without  any  diminution  whatever  to  the  purposes  hereinafter 
mentioned. 

Seo.  4.  And  he  it  further  enacted^  that  all  moneys  derived  from  the 
sale  of  the  lands  aforesaid  by  the  States  to  which  the  lands  are  appor- 
tioned, and  from  the  sales  of  land-scrip  hereinbefore  provided  for,  shall 
be  invested  in  stocks  of  the  United  States,  or  of  the  States,  or  some 
other  safe  stocks  yielding  not  less  than  five  per  centum  upon  the  par 
value  of  said  stocks;  and  that  the  moneys  so  invested  shall  constitute 
a  perpetual  fund,  the  capital  of  which  shall  remain  forever  undiminished, 
(except  so  far  as  may  be  provided  in  section  fifth  of  this  act,)  and  the 
interest  of  which  shall  be  inviolably  appropriated  by  each  State  which 
may  take  and  claim  the  benefit  of  this  act  to  the  endowment,  support, 
and  maintenance  of  at  least  one  college  where  the  leading  object  shall 
be,  without  excluding  other  scientific  and  classical  studies,  and  includ- 
ing military  tactics,  to  teach  such  branches  of  learning  as  are  related 
to  agriculture  and  the  mechanic  arts,  in  such  manner  as  the  legislatures 
of  the  States  may  respectively  prescribe,  in  order  to  promote  the  liberal 
and  practical  education  of  the  industrial  classes  in  the  several  pursuits 
and  professions  in  life. 

Sxo.  5.  And  he  it  further  enacted,  That  the  grant  of  land  and  land- 
scrip  hereby  authorized  shall  be  made  on  the  following  conditions,  to 
which,  as  well  as  to  the  provisions  hereinbefore  contained,  the  previous 
assent  of  the  several  States  shall  be  signified  by  legislative  acts : 

First,  If  any  portion  of  the  fund  invested,  as  provided  by  the  fore- 
going section,  or  any  portion  of  the  interest  thereon  shall,  by  any  action 
or  contingency,  be  diminished  or  lost,  it  shall  be  replaced  by  the.  State 
to  which  it  belongs,  so  that  the  capital  of  the  fund  shall  remain  forever 
undiminished ;  and  the  annual  interest  shall  be  regularly  applied  with- 
out diminution  to  the  purposes  mentioned  in  the  fourth  section  of  this 
act,  except  that  a  sum  not  exceeding  ten  per  centum  upon  the  amount 
received  by  any  State  under  the  provisions  of  this  act  may  be 
expended  for  the  purchase  of  lands  for  sites  or  experimental  farms, 
whenever  authorized  by  the  respective  legislatures  of  said  States. 

Second.  No  portion  of  said  fund,  nor  the  interest  thereon,  shall  be 
applied,  directly  or  indirectly,  under  any  pretense  whatever,  to  the  pur- 
chase, erection,  preservation,  or  repair  of  any  building  or  buildings. 

Third.  Any  State  which  may  take  and  claim  the  benefit  of  the  pro- 
visions of  this  act  shall  provide,  within  five  years,  at  least  not  less  than 
one  college,  as  described  in  the  fourth  section  of  this  act,  or  the  grant 
to  such  State  shall  cease ;  and  said  State  shall  be  bound  to  pay  the 
United  States  the  amount  received  of  any  lands  previously  sold,  and 
that  the  title  to  purchasers  under  the  State  shall  be  valid. 

Fourth.  An  annual  report  shall  be  made  regarding  the  progress  of 
each  college,  recording  any  improvements  and  experiments  made,  with 
their  cost  and  results,  and  such  other  matters,  including  State  industrial 
and  economical  statistics,  as  may  be  supposed  useful,  one  copy  of  which 
shall  be  transmitted  by  mail  free,  by  each,  to  all  the  other  colleges 
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which  may  be  endowed  under  the  provisions  of  this  act,  and  also  one 
copy  to  the  Secretary  of  the  Interior. 

Fifth,  When  lands  shall  be  selected  from  those  which  have  been 
raised  to  double  the  minimum  in  price,  in  consequence  of  railroad 
grants,  they  shall  be  computed  to  the  States  at  the  maximum  price, 
and  the  number  of  acres  proportionally  diminished. 

Sixth.  No  State  while  in  a  condition  of  rebellion  or  insurrection 
against  the  Government  of  the  United  States  shall  be  entitled  to  the 
benefit  of  this  act. 

Seventh.  No  State  shall  be  entitled  tg  the  benefits  of  this  act  unless 
it  shall  express  its  acce|)tanee  thereof  by  its  legislature  within  two 
years  from  the  date  of  its  approval  by  the  President 

Seo.  6.  And  be  it  further  enacted,  That  land-scrip  issued  under  the 
provisions  of  this  act  shall  not  be  subject  to  location  until  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  sixty-three. 

Seo.  7.  And  be  it  further  enacted.  That  the  land  officers  shall 
receive  the  same  fees  for  locating  land-scrip  issued  under  the  provisions 
of  this  act  as  is  now  allowed  for  the  location  of  military  bounty-land 
warrants  under  existing  laws:  Provided,  Theit  maximum  compensa- 
tion shall  not  be  thereby  increased. 

Seo.  8.  And  be  it  further  enacted.  That  the  governors  of  the  several 
States  to  which  scrip  shall  be  issued  under  this  act  shall  be  required  to 
report  annually  to  Congress  all  sales  made  of  such  scrip  until  the  whole 
shall  be  disposed  of,  the  amount  received  for  the  same,  and  what  appro* 
priation  has  been  made  of  the  proceeds.  , 

Approved,  July  2,  1862. 

The  following  sections  of  the  Revised  Statutes  refer  to  the  application 
of  agricultural  college  scrip  in  the  entry  of  public  lands :  [Sections 
2238,  2278,  2377.] 

An  Act  to  authorize  the  the  issue  of  duplicate  Agricultural  Land-Scrip  where 
the  original  has  been  lost  or  destroyed.    (No.  629.) 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  Stages  of  America  in  Congress  assembled,  That  the  provisions 
of  the  act  of  Congress  of  the  twenty-third  day  of  June,  eighteen  hun- 
dred and  sixty,  relating  to  the  reissue  of  land  warrants  in  certain  cases, 
be,  and  the  same  are  hereby,  extended  so  as  to  include  the  re-issue  of 
agricultural  college  land-scrip  lost,  canceled,  or  destroyed  without  the 
fault  of  the  owner  thereof,  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe. 

Approved,  June  20,  1874.     (Part  II.,  No.  116.) 

The  act  of  Congress  approved  June  23, 1860,  referred  to  in,  and  made 
a  part  of,  the  said  law  of  June  20,  1874,  is  as  follows,  viz  : 

An  Act  to  authorize  the  re-issue  of  land  warrants  in  certain  cases,  and 

for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  whenever  it  shall 
appear  that  any  certificate  or  warrant,  issued  in  pursuance  of  any  law 
of  the  United  States  granting  bounty  land,  has  been  lost  or  destroyed, 
whether  the  same  had  been  sold  and  assigned  by  the  warrantee  or  not, 
the  Secretary  of  the  Interior  shall  be,  and  he  is  hereby,  authorized  and 
required  to  cause  a  new  certificate  or  warrant  of  like  tenor  to  be  issued 
in  lieu  thereof;  which  new  certificate  or  warrant  may  be  assigned, 
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located,  aod  patented  in  like  manner  as  other  certificates  or  warrants  for 
boantj  land  are  now  authorized  by  law  to  be  assigned,  located,  and 
patented ;  and  in  all  cases  where  warrants  have  been  or  may  be  re- 
issued, the  original  warrant,  in  whosever  hands  it  may  be,  shall  be 
deemed  and  be  held  to  be  null  and  void,  and  the  assignment  thereof,  if 
any  there  be,  fraudulent ;  and  no  patent  shall  ever  issue  for  any  land 
located  therewith,  unless  such  presumption  of  fraud  in  the  assignment 
be  removed  by  due  proof  that  the  same  was  executed  by  the  warrantee 
in  good  faith  and  for  a  valuable  consideration. 

Seo.  2.  And  be  it  further  enacted,  That  the  said  Secretary  of  the  In- 
terior shall  be,  and  he  is  hereby,  authorized  and  required  to  prescribe 
such  rules  and  regulations  for  carrying  this  act  into  effect  as  he  may 
deem  necessary  and  proper  in  order  to  protect  the  Government  against 
imposition  and  fraud  by  persons  claiming  the  benefit  of  this  act ;  and 
all  laws  and  parts  of  laws  for  the  punishment  of  false  swearing  and 
frauds  against  the  United  States  are  hereby  made  applicable  to  false 
swearing  and  frauds  under  this  act. 

Approved,  June  23,  1860.     (12  Stats ,  p.  90.) 

To  carry  into  effect  the  said  acts  so  far  as  the  same  relate  to  agricul- 
tural college  land-scrip,  the  following  rules  and  regulations  are  pre- 
scribed : 

1st.  Whenever  any  piece  of  such  scrip  has  failed  to  reach  the  hands 
of  the  party  entitled  to  receive  it,  and  to  whom  it  was  sent,  or  has  been 
lost,  canceled,  or  destroyed  without  the  fault  of  the  owner  thereof,  after 
having  been  received,  in  order  to  prevent  the  issuing  of  a  patent  to 
a  fraudulent  holder  of  the  same,  the  actual  owner  must  at  once  file  in 
this  Office  a  caveat,  in  the  form  of  an  affidavit,  duly  authenticated, 
setting  forth  the  nature  of  his  title  to  the  scrip,  and  the  particulars  as 
to  its  loss,  cancellation,  or  destruction,  and  giving  his  post-office  ad- 
dress. 

2d.  The  applicant  must  give  public  notice  of  the  facts  in  the  case,  at 
least  once  a  week  for  six  successive  weeks,  in  some  newspaper  of  gene- 
ral circulation  published  at  or  nearest  the  place  to  which  the  scrip  was 
directed,  or  where  the  loss,  cancellation,  or  destruction  occurred.  In 
such  publication  (a  copy  of  which  must  be  furnished,  with  the  affidavit 
of  the  publisher  as  to  its  due  appearance)  the  intention  must  also  be 
expressed  of  applying  to  the  Commissioner  of  the  Qeneral  Land-Office 
for  a  re-issue  of  such  scrip,  which  must  be  described  by  number,  and 
the  name  of  the  State  given  to  which  the  same  was  issued. 

3d.  The  filing  of  the  caveat  and  the  advertisement  of  the  loss,  cancel- 
lation, or  destruction  being  only  preliminary  steps  toward  the  observ- 
ance of  these  regulations,  the  owner  of  such  scrip  must  file,  as  soon  after 
the  discovery  of  such  accident  as  practicable,  his  declaration,  under  oath 
and  duly  authenticated,  setting  forth  fully  and  distinctly  the  time, 
place,  and  circumstances  of  the  loss,  cancellation,  or  destruction,  and 
that  he  has  never  sold,  assigned,  nor  voluntarily  alienated  his  right  in 
and  to  the  same. 

4th.  In  cases  where  a  re-issue  of  scrip  is  claimed  on  the  ground  of 
the  non-receipt  of  the  original  thereof,  the  agent  or  person  to  whom  it 
was  transmitted  must  unite  with  the  claimant,  or  make  a  separate  affi- 
davit as  to  its  non-reception. 

6th.  *If  the  applicant  for  the  re -issue  is  not  the  person  to  whom  the 
scrip  was  originally  assigned  by  the  proper  State  authorities,  but  claims 
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to  be  the  owner  thereof  by  sabsequent  purchase  for  a  valuable  consider- 
ation, he  must  give  the  name  and  residence  of  the  original  assignee,  the 
name  and  residence  of  the  party  of  whom  he  purchased,  and,  as  far  as 
he  may  know  or  can  ascertain,  the  name  and  residence  of  each  of  the 
several  assignors  through  whom  the  title  to  the  scrip  was  conveyed  to 
him  from  the  original  assignee,  and  produce  satisfactory  evidence  in 
proof  of  each  and  all  his  statements  in  reference  thereto, 

6th.  Whenever  the  applicant  establishes  a  satisfactory  title  to  the 
scrip  for  which  a  re-issue  is  claimed,  and  such  re-issue  shall  be  made,  a 
certificate  will  be  indorsed  thereon,  signed  by  the  Commissioner  of  the 
Gfeneral  Land  Office,  that  the  claimant  is  entitled  to  assign  or  locate  the 
same ;  such  transfer  to  be  made  in  the  same  manner  and  form  as  mili- 
tary bounty-land  warrants  are  authorized  by  existing  laws  and  regula- 
tions to  be  assigned. 

Tth.  The  identity  of  the  claimant  must  be  satisfactorily  established, 
and  the  credibility  of  every  affiant  must  be  duly  certified  to  by  the 
magistrate  administering  the  oaths,  and  his  official  character  and  signa- 
ture must  be  shown  by  the  certificate  of  the  clerk  of  the  proper  court 
or  county,  under  the  seal  thereof. 

No  scrip  will  be  re-issued  until  after  the  expiration  of  three  (3) 
months  from  the  date  of  the  filing  of  the  application  therefor  in  this 
office,  and  not  then  if  it  shall  appear  that  the  original  scrip  is  in  exist- 
ence and  uncancelled.     (Circular  of  September  16,  1874  ) 

S.  S.  BURDETT,  Commissioner. 


V.    JUDICIAL    DECISIONS. 


OBEQON. 


Prior  to  the  2'7th  September,  1850,  a  settler  on  the  public  lands  in 
Oregon  held  a  mere  possessory  right,  which  ceased  with  his  occupa- 
tion ;  he  had  no  interest  which  he  could  incumber,  or  transfer  to 
another.  Lownsdale  v.  City  of  Portland.,  1  Oregon,  381.  S.  C,  I 
Deady  1.     Chapman  v.  School  District,  Ibid.,  108. 

OALIFOBNIA. 

The  act  of  17th  March,  1866,  declaring  lands  of  the  City  of  San  Jos^ 
**  not  hitherto  disposed  of  by  ordinance/'  etc.,  to  be  vested  in  the  cor- 
porate authorities  of  the  city,  in  trust  for  the  use  and  benefit  of  the  pub- 
lic schools,  did  not  operate  as  a  confirmation  of  the  previous  sheriff's 
sale  of  lands  in  that  city,  attempted  to  be  made  under  the  ordinance  of 
16th  November,  1851.     La  Boy  v.  Chabolla,  2  Ab.  C.  C.  448. 

Tbe  title  of  the  city  of  San  Francisco  to  her  public  lands,  rests  upon 
the  decree  of  the  Circuit  Court,  as  modified  by  the  act  of  Congress  of 
8th  March,  1866      Montgomery  v.  Bevans,  1  Saw.,  653. 

The  claim  of  the  city,  as  successor  of  the  pueblo,  to  her  municipal 
lands,  was  founded  upon  the  general  law  of  Mexico.     Ibid 

The  act  of  1864  passed  the  entire  title  of  the  United  States  to  the 
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city,  subject  to  the  right  to  resume  certain  parcels,  upon  the  designa- 
tion of  the  President,  within  a  certain  period ;  the  titles  conferred  by 
the  Yan  Ness  ordinance  thereby  became  perfect  legal  titles.     Ibid. 

Construction  of  the  acts  for  the  sale  of  swamp  lands  in  California. 
O'Neal  V.  KirkpatHck,  5  Wall.,  T91. 

They  did  not  authorize  the  sale  of  salt-marsh  lands  within  five  miles 
of  San  Francisco.    Ibid. 

SCHOOL  LANDS. 

Lands  reserved  for  school -purposes  by  the  act  of  13th  June,  1813, 
after  being  desigpiated  and  set  apart  by  the  Surveyor-General,  in  pur- 
suance of  subsequent  legislation  vested  in  school  commissioners  ap- 
pointed by  the  State  legislature.  Kissell  v.  St,  Louis  Public  Schools, 
18H.,  19. 

The  Surveyor's  certificate  was  record  evidence  of  title.     Ibid. 

When  lands  are  surveyed  and  marked  out^  the  title  of  the  State 
attaches  to  section  sixteen  for  the  use  of  schools.  Cooper  v.  Roberts, 
18  H.,  1T3.     S.  C.  6  McL.,  93. 

Such  title  attaches,  although  section  sixteen  may  embrace  mineral 
lands.    Ibid. 

« 

The  State  may  dispose  of  her  school  lands,  without  obtaining  .the 
consent  of  Congress.    Ibid. 

One  claiming  under  an  adverse  title,  cannot  raise  the  question  of  the 
regularity  of  the  sale  underthe  State  laws.    Ibid. 

So  that  the  proceeds  of  the  sixteenth  section  of  public  lands  be  not 
diverted  from  the  use  of  the  inhabitants  of  the  township,  they  may 
properly  be  estimated  by  the  State  authorities,  in  equalizing  the  appro- 
priations for  school  purposes.  Springfield  Township  v.  Quick,  22 
H.,  56. 

Lands  reserved  in  a  Territory  for  the  use  of  a  seminary  of  learning, 
and  duly  located,  vest  in  such  seminary  when  incorporated  by  the  Ter- 
ritorial legislature,  and  do  not  pass  to  the  State  on  its  admission  into 
the  Union.     Vincennes  University  v.  Indiana,  14  H.,  268. 

The  reservation  of  land  in  a  Territory  for  school  purposes  is  not  such 
a  complete  dedication  of  them  that  Congress  may  not  subsequently, 
with  the  assent  of  the  territorial  legislature,  bring  them  within  the 
terms  of  the  pre-emption  law.     Minnesota  v.  Bachelder,  1  Wall,,  109. 

Under  the  act  of  20th  May,  1826,  the  decision  of  the  Secretary  of 
the  Treasury,  on  a  contest  between  school  trustees  and  one  claiming 
under  a  private  entry,  as  to  whether  the  land  in  question  had  been  duly 
selected  and  set  apart  for  school  purposes,  is  final.  Campbell  v.  Doe, 
13  H.,  244. 

A  grant  for  school  purposes,  in  1820,  will  prevail  over  an  imperfect 
Spanish  title,  rejected  by  a  board  of  commissioners,  in  1811,  but  subse- 
quently confirmed,  in  1828.    Ham  v.  Missouri,  18  H.,  126. 

The  act  2'7th  January,  1831,  (4  Stat.,  535,)  relinquished  to  the  State 
of  Missouri,  the  lots,  etc.,  reserved  for  the  use  of  schools,  by  the  act 
13th  June,  1812,  (1  Bright.  Dig.,  551,)  and  nothing  else ;  the  latter  act 
excluded  all  lots  "rightfully  claimed  by  private  persons,''  and  the 
report  of  the  Board  of  Commissioners,  under  the  act  9th  July,  1832,  (4 
Stat.,  565,)  in  favor  of  such  claim,  and  its  confirmation  by  Congress,  is 
evidence  that  it  was  lawful.     Public  Schools  v.  Walker,  9  Wall.,  282. 
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TITLE  VI-PRIVATE  LAND  CLAIMS. 


FRENCH,  SPANISH  AND  MEXICAN  GRANTS, 


L    IN  FLORIDA  AND  LOUISIANA. 

No.  469. 

DANIEL  CLARK. 

Patfents  for  Private  Land  Claims  issued  to  the  confirm ee^  or  his  legal  repre- 
sentatives, which  term  includes  heirs,  devisees  and  assignees. 

Jurisdiction  of  the  old  Board  of  Commissioners  in  Louisiana  under  acts  of 
1805, 1806,  and  1807  considered. 

Perfect  titles  stand  confirmed  by  the  treaty  of  1803.  Spanish  grants  made 
after  1782  within  the  territory  east  of  the  Mississippi  and  north  of  31° 
north  latitude  have  no  intrinsic  validity. 

A  decree,  order,  or  warrant  of  survey^even  when,  executed,  gave  only  an 
equitable  or  inchoate  right,  which  right  before  cession  was  subject  to  de- 
scent, or  transfer,  and  could  be  sold  for  debt.  A  confirmation  inured  to 
the  benefit  of  an  assignee,  even  where  a  sale  was  made  before  confirmation 
and  subsequent  to  the  appearance  of  the  original  claimant  before  the 
Board. 

A  titido  in  forma,  or  complete  title,  was  never  issued  by  the  King's  deputy  ex  • 
cept  upon  an  ofiicial  survey. 

Department  of  the  Intebiob, 

Washington,  D.  C  ,  January  5,  1871. 

Sir: — Oq  taking  charge  of  this  Department  I  found  among  its  un- 
finished business  your  communications,  bearing  date  respectively  the 
18th  day  of  August  and  the  21st  day  of  October,  transmitting  reports 
from  the  surveyor  general  of  Louisiana  upon  the  survey  of  claim  num- 
bered 104.  (American  State  Papers,  Duff  Green's  edition,  volume  2, 
page  265.) 

In  looking  into  the  correspondence  on  the  subject,  I  perceive  by  your 
letter  of  the  lOtb  January  last  that,  without  expressing  any  opinion 
upon  the  survey,  you  presented  for  the  approval  of  ray  predecessor  the 
draught  of  a  patent  founded  upon  and  conforming  to  it,  conveying  in 
fee  to  Daniel  Clark  or  his  representatives  the  lands  included  within  its 
lines,  amounting  to  3,456.92  acres.  You  informed  him  that  there  were 
not  on  file  in  your  office  any  papers  relating  to  the  claim  save  those 
which  accompanied  your  letter.  He,  in  writing  to  you  on  the  19th  of 
that  month,  referred  to  this  fact  and  to  the  statement  in  the  proces 
verbal  accompanying  the  survey.  He  considered,  with  evident  propri- 
ety, that  certieiin  documentary  evidence  specifically  mentioned  should 
be  produced,  and  he  directed  you  to  instruct  the  surveyor  general  not 
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only  to  obtain  it,  but  also  to  report  to  what  extent  the  survey  covered 
tracts  embraced  by  other  claims,  and  to  communicate  such  other  infor- 
mation as  would  enable  the  Department  to  act  with  a  full  knowledge 
of  all  the  facts  essential  to  a  just  decision  of  the  questions  involved. 
Pursuant  to  this  direction  of  the  Secretary,  you  corresponded  with  the 
surveyor  general,  and  the  reports  are  now  before  me  in  connection  with 
your  letters,  for  my  consideration  and  final  action. 

The  following  is  the  entry  in  No.  104,  in  said  State  papers : 

Daniel  Clark  claims  a  piece  of  land  in  the  city  of  New  Orleans,  containing 
nineteen  hundred  and  twenty  toises  square,  bounded  on  the  upper  side  by 
vacant  land,  and  on  the  lower  by  the  city  of  New  Orleans  aforesaid. 

It  appearing  to  the  board,  from  a  royal  order  of  the  court  of  Spain,  dated 
Madrid,  23d  May,  1791,  that  said  land  was  thereby  granted  to  Elisna  Winter ; 
and  it  appearing  to  the  board,  from  sundry  deeds  of  conveyance,  that  said 
land  has  oeen  transferred  to  the  present  claimant,  the  board  do  therefore 
confirm  him  in  his  claim  aforesaid. 

The  papers  transmitted  and  described  by  the  surveyor  general  are  as 
follows : 

1.  A  copy  of  the  oflScial  translation  of  the  original  grant  of  the  governor 

feneral  to  Elisha  AVinter,  including  the  proces  verbal  of  the  survey  made  by 
'rudeau,  the  surveyor  of  the  provmce. 

2.  Copy  of  the  original  document  from  Don  Francis  Louis  Hector,  Baron 
of  Carondelet,  etc.,  making  a  grant  to  "Winter,  to  indemnify  him  for  taking 
for  public  uses  a  part  of  the  land  granted  by  Governor  Miro  in  1791.  This 
consists  of  a  patent,  a  proces  verbal  of  the  then  surveyor  of  the  province,  and 
a  plat  distinctly  representing  the  location  and  extent  of  the  land  surveyed. 

3.  Copy  of  the  second  indemnity  grant  to  Winter,  given  to  hira  for  build- 
ings removed  to  make  way  for  the  for^fications,  the  first  having  been  given 
as  indemnitv  for  the  land  only. 

4.  Copy  of  a  copy  of  cAim  No.  104,  it  appearing  by  the  indorsements  on  the 
original  that  it  was  submitted  to  the  board  of  commissioners,  and  confirmed 
and  entered  on  "record  No.  1,  folio  506,"  which  document  clearly  defines  the 
limits  of  claim  No.  104.  (The  original  copy  is  on  file  in  the  surveyor-gener- 
al's oflSce.) 

6.  Copy  of  a  page  from  book  "  D  "  of  Surveyor  General  Lafon's  surveys, 
showing  the  location  of  the  commons  which  the  city  claimed  at  that  date. 

6.  Another  page  from  the  same  book. 

7.  A  list  of  documents  abstracted  from  the  archives  of  the  office  of  the  sur- 
veyor general  of  Louisiana  prior  to  their  coming  into  his  possession,  and 
which  have  not  been  recovered,  except  the  papers  relating  to  the  claim  No. 
104. 

8.  Certified  copy  of  a  map  by  Trudeau  of  the  city  of  New  Orleans  as  it  was 
in  1793. 

9.  The  pamphlet  of  Messrs.  Bradford. 

10.  Copies  of  three  letters  written  to  the  mayor  and  aldermen  of  New  Or- 
leans by  Daniel  Clark,  while  he  was  a  delegate  in  Congress  from  the  Terri- 
tory of  Louisiana. 

11.  Copy  of  a  map  of  the  city  of  New  Orleans  as  it  was  in  1802,  purporting 
to  be  made  by  the  then  surveyor  general,  the  authenticity  of  which  is  certi- 
fied by  the  present  surveyor  general.  ^ 

I  have  examined  all  the  documents  with  as  much  care  and  attention 
as  other  imperative  engagements  permitted.  I  have  considered  the  views 
and  arguments  of  the  counsel  of  Mrs.  Myra  Clark  Gaines  in  support 
of  the  survey.  I  now  proceed  to  give  a  statement  of  the  facts,  and  an 
opinion  upon  the  question  submitted. 

Before  doing  so  I  premise  that  is  not  my  province  to  pass  upon  the 
asserted  rights  of  Mrs.  Gaines,  as  the  heir  or  devisee  of  Daniel  Clark, 
deceased.  According  to  the  settled  practice  of  your  office,  sanctioned 
by  a  former  Attorney  General,  the  patent  issues  in  the  name  of  the  orig- 
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inal  confirmee  or  *'  his  legal  representative."  This  formula  embraces 
representatives  by  contract  as  well  as  by  operation  of  law.  {Hogan  v. 
Page,  2  Wallace,  605.)  The  patent  will  inure  to  the  benefit  of  heirs, 
devisees,  or  assignees,  and  all  qaestions  relating  to  the  derivative  title 
are  left  open  to  judicial  inquiry. 

It  appears  that  on  the  23d  day  of  July,  1791,  Charles  Trudeau,  sur- 
veyor of  the  province  of  Louisiana,  surveyed  and  measured,  pursuant 
to  an  order  of  Oovernor  Miro,  a  tract  of  land  in  favor  and  in  presence 
of  Elisha  Winter.  It  was  one  hundred  feet  in  front  and  six  hundred 
feet  in  depth,  situate  to  the  southeast  corner  of  New  Orleans,  at  sixty 
feet  distance  from  the  angle  of  the  powder  magazine,  as  indicated  upon 
the  plan  by  the  lines  A,  B,  C,  D,  and  that  Governor  Miro  issued  a  pat- 
ent, bearing  date  22d  day  of  December,  1791,  wherein,  setting  forth 
that,  after  examining  the  foregoing  procedure,  "  concerning  the  posses- 
sion given  by  him  to  the  rope-maker  Elisha  Winter  of  a  tract  of  land 
one  hundred  feet  in  front  and  six  hundred  in  depth,  situated  in  this 
capital,  conformably  to  the  royal  order  given  the  23d  of  March  of  the 
present  year,"  he  granted  the  said  tract  to  Elisha  Winter.  A  portion 
of  this  land  was  afterward  appropriated  as  a  site  for  the  fortifications  of 
the  city,  and  is  distinctly  shown  on  the  certified  copy  of  the  plat.  On 
a  subsequent  occasion,  to  indemnify  Winter  for  the  appropriation  of 
these  lands  to  public  uses,  and  for  buildings  which  were  destroyed,  a 
survey  of  additional  lands  was  made,  pursuant  to  a  decree  of  the  gov- 
ernor general,  dated  April  30,  1794.  The  proces  verbal  recites  that 
the  surveyor  proceeded  to  examine  the  land  claimed  by  said  Winter, 
being  200  toises  in  length  and  50  in  width,  and  also  a  piece  of  land  on 
the  corner  of  Royal  and  Custom-flouse  streets,  and  having  examined 
the  lands  formerly  occupied  by  the  rope- walk,  w9  proceeded  to  measure 
and  mark  the  limits  of  the  rest  of  the  lands  occupying  the  distance  be- 
tween the  curtain  and  the  lands  conceded  to  the  individuals  whose 
names  appear  upon  the  plan,  having  for  this  purpose  established  a  parel- 
lel  line  and  at  thirty  feet  in  distance  from  the  palisade  of  the  curtain  of 
communication  from  Fort  St.  Louis  to  that  of  Burgundy,  it  being  the 
line  represented  on  the  plan  with  the  letters  F,  S,  of  210  toises  long, 
terminating  in  the  point  S,  at  thirty  feet  distance  from  the  aforesaid 
palisade  and  above  the  upper  prolongation  of  Dauphine  street,  while  all 
the  red  lines  represented  by  the  letters  F,  E,  H,  J,  V,  T,  N,  0,  P,  Q, 
B,  S,  are  equivalent  to  the  fifty  feet  in  width  by  the  200  toises  in  length, 
claimed  by  the  rope-maker ;  the  land  Y,  L,  M,  T,  can  likewise  be  added 
to  indemnify  the  proprietor  for  having  demolished  his  buildings  to  move 
them  from  their  original  situation.  The  lands  complete  a  total  super- 
ficies of  1,920  square  toises  of  superficies,  {ioiaas  quadradoB  de  super- 
fide  ;)  that  this  may  appear,  the  certificate  was  granted  with  the  figu- 
rative plan  annexed.  The  certificate  is  dated  May  20,  1794,  and  on  the 
plan  are  delineated  the  boundaries  of  the  tract  with  the  utmost  preci- 
sion, so  that  they  can  be  identified  with  unmistakable  certainty.  Gov- 
ernor Carondelet  gave  a  patent  on  the  23d  of  that  month,  as  follows: 

In  view  of  the  foregoing  proceedings  performed  by  the  surveyor  of  this 
province,  Charles  Tnideau,  upon  the  possession  which  he  gave  to  the  rope 
maker,  Elisha  Winter,  in  conformity  to  the  royal  order  of  his  Majesty,  dated 
the  twenty-third  day  of  March,  (May,)  of  the  year  1791,  of  the  quantity  of 
nineteen  hundred  and  twenty  square  toises  of  land,  (toesas  de  lierra  quadra- 
dcM^)  situated  in  the  upper  purt  of  this  city,  at  thirty  feet  distance  from  the 
palisade  of  the  curtain  of  communication  from  the  redoubt  St.  Louis  to  the 
redoubt  of  Bnigundy,  and  bounded  on  the  side  of  the  city  bv  difierent  tracts 
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of  the  citizens  thereof,  as  is  fully  laid  down  upon  the  annexed  drawn  plat, 
and  observing  the  rules  of  the  surveying  system,  as  appears  from  the  oper- 
ations detailed  in  the  said  plat,  approving  them  as  we  approve  them,  using 
the  faculty  which  the  king  confers  upon  us,  we  give  to  the  aforesaid  Elisha 
Winter,  in  his  royal  name,  the  said  nineteen  hundred  and  twenty  square 
toises  of  land  (toescu  de  tierra  quadradas),  that  he  msiy  make  proper  disposition 
of  the  same  and  render  the  same  productive,  governing  himself  bv  the  above- 
mentioned  proceedings,  and  observing  the  conditions  prescrioed  for  the 
regulation  of  the  business. 

The  patent  is  in  the  usual  form  where  an  absolute  title  is  given,  as 
distinguished  from  an  order  of  survey  or  first  concession. 

The  proces  verbal  and  figurative  plan  and  Oarondelet's  patent  were, 
on  the  28th  February,  1806,  entered  upon  the  record  by  J.  W.  Gurley, 
register  of  the  land  office  at  New  Orleans ;  and  it  further  appears,  by  a 
certificate  of  J.  Stelle,  clerk  of  the  board  of  commissioners,  that  they 
were  examined  and  confirmed  by  the  board,  before  whom  also  a  deed 
from  Richard  Clark  to  Daniel  Clark,  with  other  conveyances,  was  pre- 
sented. 

The  deed  is  as  follows,  bearing  date  March  28,  1800 : 

Be  U  hnovm  to  aU  men  by  these  presents.  That  I.  Richard  Clark,  a  resident  of 
this  dty,  stipulate  to  sell  to  Daniel  Clark,  of  this  community  and  city,  the 
moiety  of  a  ropewalk.  composed  of  a  thousand  nine  hundred  and  twentv 
square  toises  of  land,  {compuesta  de  mil  nuevecientas  y  viente  toesas  de  tierra  quad- 
dradas.)  situate  in  the  upper  part  of  this  city,  at  thiity  feet  of  distance  from  the 
pulisaae  of  the  curtain  of  communication  extending  from  St.  Louis  redoubt 
to  that  of  Burgundy,  bounded  on  the  side  of  this  city  by  lands  of  different 
individuals  of  the  city,  with  the  moietv  of  the  buildings  within  it,  and  also 
four  negroes,  Tom,  Sammy,  Sam  and  Adam,  all  of  which  being  lawfully  my 
property,  I  having  purchased  the  moiety  of  the  ropewalk  and  the  three  first 
named  slaves  from  John  Turnbull,  executor  ana  partner  of  the  deceased 
John  Joyce,  as  appears  by  a  deed  recorded  in  these  archives  on  the  12th  of 
March  of  last  year,  and  the  last  slave  through  my  having  purchased  him  in 
tlie  island  of  Jamaica  in  the  year  1789, 1  sell  the  aforesaid  moiety  of  the  rope* 
walk,  buildings  and  all  other  things  found  in  it,  with  all  its  lugresses  and 
egresses,  uses  and  customs,  rights  and  servitudes,  and  the  captives  as  slaves 
to  serve  as  they  are,  and  all  free  from  mortage,  as  the  present  notary  certi- 
fies, valued  in  the  sum  of  seven  thousand  dollars,  ^eHea,  that  I  have  received 
from  the  vendee  in  ready  money  to  my  satisfaction. 

The  remainder  of  the  deed  is  not  material.  The  proces  verbal  and 
figurative  plan  of  Trudeau's  survey,  recorded  by  the  proper  officer  and 
considered  by  the  board,  constitutes  a  part  of  the  record  of  their  pro- 
ceedings in  case  No.  104,  and  threw  an  important  light  upon  the  mat- 
ters presented. 

Counsel  referred  very  fully  to  the  treaty  by  which  the  United  States 
acquired  the  then  province  of  Louisiana,  and  to  several  of  the  acts  of 
Congress  in  execution  of  its  provisions.  Differing  in  several  essential 
particulars  from  the  views  which  he  urged  with  his  characteristic 
ability  and  zeal,  1  think  it  proper  to  state  my  own  deliberate  and  care- 
fully considered  opinion  upon  the  questions  which  he  discusses. 

The  province  of  Louisiana  was  ceded  by  the  Kiug  of  Spain  to  the 
Republic  of  France  by  the  treaty  of  St.  Ildefonso,  concluded  on  the  Ist 
of  October,  1800,  and  by  the  latter  power  to  the  United  States  by  the 
treaty  concluded  at  Paris,  30th  April,  1803.  France  did  not,  however, 
take,  possession  of  the  province  until  the  80th  day  of  November  of  that 
year  and  on  the  20th  of  the  following  month  she  formally  delivered  it 
to  the  United  States. 

The  first  article  of  the  treaty  makes  the  cession.     By  the  second  it  is 
provided  that  "  in  the  cession  made  by  the  preceding  article  are  in 
32 
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eluded  the  adjacent  islands  belonging  to  Louisiana,  all  public  lots  and 
squares,  vacant  lands,  and  all  public  buildings,  fortifications,  barracks 
and  other  edifices  which  are  not  private  property;"  and  the  third  article 
stipulates  that  '^  the  inhabitants  of  the  ceded  territory  shall  be  incorpor- 
ated in  the  Union  of  the  United  States  and  admitted  as  soon  as  pos- 
sible, according  to  the  principles  of  the  Federal  Constitution,  to  the 
enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citizens  of 
the  United  States ;  and  in  the  meantime  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  property,  and  the  re- 
ligion which  they  profess." 

Congress,  the  20th  of  March,  1804,  erected  the  ceded  province  into 
two  territories.  The  territory  of  Orleans  now  constitutes  the  State  of 
Louisiana.  The  remainder  of  the  province  was  called  the  district  of 
Louisiana.  Congress,  on  the  2d  of  March,  1805,  initiated  legislation 
for  ascertaining  and  adjusting  claims  to  lands  within  that  territory  and 
that  district. 

The  first  section  of  that  act  provides  that  any  person  or  persons  who, 
on  the  first  day  of  October,  1800,  were  resident  within  the  territories 
ceded  by  the  French  Republic  to  the  United  States,  by  the  treaty  of  30th 
April,  1803,  and  who  had,  prior  to  the  said  1st  day  of  October,  1800, 
obtained  from  the  French  or  Spanish  governments,  respectively,  during 
the  time  either  of  the  said  governments  had  the  actual  possession  of  said 
territories,  any  duly  registered  warrant  or  order  of  survey  for  lands  lying 
within  the  said  territories  to  which  the  Indian  title  had  been  extin- 
guished, and  which  were,  on  that  day,  actually  inhabited  and  cultivated 
by  such  person  or  persons,  or  for  his  or  their  use,  should  be  confirmed 
in  their  claims  to  such  lands  in  the  same  manner  as  if  their  title  had 
been  completed.  The  second  section  provided  that  to  every  person  who, 
being  either  the  head  of  a  family  or  21  years  of  age,  had,  prior  to  the 
20th  day  of  December,  1803,  with  the  permission  of  the  proper  Spanish 
officer,  and  in  conformity  with  the  laws,  usages  and  customs  of  the  Span- 
ish government,  made  an  actual  settlement  on  a  tract  of  land  within 
the  said  territories,  not  claimed  by  virtue  of  the  first  section  or  of  any 
Spanish  or  French  grant  made  and  completed  before  the  said  1st  day  of 
October,  and  during  the  time  the  government  which  made  the  grant  had 
the  actual  possession  of  the  territories,  and  who  did,  on  the  said  20th 
day  of  December,  actually  inhabit  and  cultivate  the  said  tract  of  land, 
the  tract  thus  inhabited  and  cultivated  should  be  granted.  The  two 
provisos  are  not  material  in  this  connection.  The  third  section  provides 
that,  for  the  .purpose  of  more  conveniently  ascertaining  the  titles  and 
claims  to  lands  in  the  territory  ceded  as  aforesaid,  the  territory  of 
Orleans  should  be  laid  o£f  in  two  districts,  in  each  of  which  should  be 
appointed  a  register.  The  fourth  section  provides  that  every  person 
claiming  lands  in  the  above-mentioned  territories  by  virtue  of  any  legal 
French  or  Spanish  grant,  made  and  completed  before  the  1st  day  of 
October,  1800,  and  during  the  time  the  government  which  made  such 
grant  had  the  actual  possession  of  the  territories,  Toay^  and  every  per- 
son claiming  lands  in  the  said  territories  by  virtue  of  the  two  first  sec- 
tiens,  or  by  virtue  of  any  grant,  or  incomplete  title  bearing  date  subse- 
quent to  the  1st  day  of  October,  1800,  shall,  before  the  1st  day  of 
March,  1806,  deliver  to  the  register  of  the  land-office  within  whose  dis- 
trict the  land  may  be,  a  notice  in  writing,  stating  the  nature  and  extent 
of  his  claims,  together  with  a  plat  of  the  tract  claimed ;  and  shall  also, 
on  or  before  that  day,  deliver  to  the  register,  for  the  purpose  of  being 
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recorded,  every  graDt,  order  of  survey,  deed,  conveyance,  or  other  writ- 
ten evidence  of  his  claim,  and  the  sanie  shoald  be  recorded  by  the  regis- 
ter in  books  to  be  kept  for  the  purpose ;  provided,  however,  that  where 
lands  are  claimed  by  virtue  of  a  complete  French  or  Spanish  grant  as 
aforesaid,  it  shall  not  be  necessary  for  the  claimant  to  have  any  other 
evidence  of  his  claim  recorded  except  the  original  grant  or  patent,  to- 
gether with  the  warrant  or  order  of  survey  and  the  plat ;  but  all  the 
other  conveyances  or  deeds  shall  be  deposited  with  the  register,  to 
be  by  him  laid  before  the  commissioners  appointed  under  the  act, 
when  they  shall  take  the  claim  into  consideration.  The  6ftb  section 
prescribes  the  duties  of  the  commissioners,  among  which  was  to  demand 
and  obtain  from  the  proper  officer  or  officers  all  public  records  in  which 
grants  of  land  or  orders  of  survey,  or  any  other  evidence  of  claims  to 
land,  derived  from  either  the  French  or  Spanish  governments,  may  have 
been  recorded ;  to  take  transcripts  of  such  records  or  any  part  thereof ; 
to  have  access  to  all  other  records  of  a  public  nature  relative  to  the 
granting,  sale,  transfer,  or  titles  of  lands  within  -their  respective  dis- 
tricts ;  and  to  decide,  in  a  summary  way,  according  to  justice  and  equity, 
on  all  claims  registered  in  conformity  with  the  act,  and  on  all  complete 
French  or  Spanish  grants,  the  evidence  of  which,  though  not  thus  filed, 
may  be  found  of  record  on  the  public  records  of  such  grants ;  which  de- 
cision shall  be  laid  before  Congress  in  the  manner  thereinafter  directed, 
and  be  subject  to  their  determination  thereon.  It  was  made  the  dnty 
of  the  commissioners,  by  their  clerk,  to  enter  in  a  book  full  and  correct 
minutes  of  their  proceedings  and  decisions,  together  with  the  evidence 
upon  which  such  decisions  were  made,  which  books  shall  be  deposited 
in  the  office  of  the  register  of  the  land-office  of  the  district ;  and  the 
clerk  was  to  prepare  two  transcripts  of  all  the  decisions  made  by  the 
commissioners  in  favor  of  the  claimants  to  land,  one  of  which  is  to  be 
transmitted  to  the  officer  exercising  in  the  district  the  authority  of  the 
surveyor  general,  and  the  other  to  the  Secretary  ot  the  Treasury. 

The  act  of  28th  February,  1806,  (2  Sut.,  352,)  provides  that  the  com- 
missioners appointed  for  the  territory  of  Orleans  should  be  authorized 
to  direct  the  officers  exercising  the  powers  of  surveyor  general  to  execute 
such  surveys  as  they  may  think  necessary  for  the  purpose  of  deciding 
on  claims  presented  for  their  decision,  and  provides  that  the  expense  of 
executing  the  surveys  should  be  defrayed  by  the  parties  claiming  the 
land,  unless  the  same  be  claimed  by  a  legal  French  or  Spanish  grant 
made  before  the  1st  day  of  October,  1800. 

By  an  act  supplementary  to  the  original  act  of  March,  1805,  approved 
April  21,  1806,  (2  Stat.,  301,)  the  time  fixed  by  the  original  act  for  deliv- 
ering to  the  register  notice  in  writing  and  the  written  evidences  of 
claim  was  extended  until  the  1st  day  of  the  then  following  January, 
and  made  other  provisions,  to  which  1  need  not  here  refer. 

The  act  of  3d  March,  1807,  (2  Stat.,  440,)  provided,  among  other 
things,  that  the  time  fixed  for  delivering  notice  in  writing  and  written  evi- 
dences of  claims  should  be  extended  until  the  1st  day  of  July,  1808,  and 
the  4th  section  provided  that  the  commissioners  appointed  should  have 
full  power  to  decide,  according  to  the  laws  and  established  usages  and 
customs  of  the  French  and  Spanish  governments,  upon  all  claims  to  lands 
within  their  respective  districts  where  the  claim  is  made  by  any  person 
or  persons  who  were,  on  the  20th  day  of  I}ecember,  1803,  inhabitants  of 
Louisiana,  and  for  a  tract  not  exceeding  the  quantity  of  acres  contained 
in  a  league  square,  and  which  does  not  include  either  a  lead  mine  or 
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salt  spring ;  which  decision  of  the  commissioners,  when  in  favor  of  the 
claimant,  shall  be  final  against  the  United  States,  any  act  to  the  con- 
trary notwithstanding.  The  6th  section  provided  that  the  commissioners 
should  transmit  to  the  Secretary  of  the  Treasury  and  to  the  surveyor 
general  of  Louisiana,  or  officer  acting  as  such,  transcripts  of  the  final 
decisions  made  in  favor  of  claimants  by  virtue  of  that  act,  and  they 
should  deliver  to  the  party  a  certificate  stating  the  circumstances  of  the 
case,  and  that  he  is  entitled  to  a  patent  for  a  tract  of  land  therein  desig- 
nated, which  certificate  shall  be  filed  with  the  register  within  twelve 
months  after  date,  and  the  register  should  thereupon  (a  tract  of  the  plat 
of  land  being  previously  filed  with  him,  or  transmitted  to  him  by  the 
officer  acting  as  surveyor  general)  issue  a  certificate  in  favor  of  the 
party,  which  certificate,  being  transmitted  to  the  Secretary  of  the  Treas- 
ury, should  entitle  the  party  to  a  patent.  The  Uh  section  provides  that 
the  commissioners  should  be  authorized,  whenever  they  might  think  it 
necessary,  to  direct  the  surveyor  general,  or  officer  acting  as  such,  to 
cause  any  tract  of  land  already  duly  surveyed  to  be  resurveyed  at  the 
expense  of  the  United  States ;  and  in  all  cases  where  an  authenticated 
plat  of  the  land  surveyed  under  the  authority  of  the  officer  acting  as 
surveyor  general  under  the  French,  Spanish,  or  American  governments 
respectively,  during  the  time  the  said  governments  had  the  actual  pos- 
session of  the  territory  of  Orleans,  shall  not  have  been  filed  with  the 
proper  register,  or  shall  not  appear  of  record  on  the  public  records  of 
the  territory,  such  land  shall  be  surveyed  at  the  expense  of  the  parties, 
under  the  direction  of  the  surveyor  general. 

The  commissioners  were  not  authorized  to  confirm  finally  any  claims 
except  of  the  class  mentioned  in  the  4th  section.  On  them  their  deci- 
sions against  the  United  States  were  final  and  conclusive.  Their  authority 
did  not  extend  to  a  title  perfected  under  the  laws  of  the  former  govern- 
ment prior  to  the  1st  of  October,  1800.  The  Secretary  of  the  Treasury, 
30th  March,  1805,  referring  to  the  act  of  1805,  in  his  instructions  to  J. 
W.  Gurley,  esq.,  in  transmitting  him  his  commission  as  register  of  the 
land  office  of  the  eastern  district  of  Orleans,  which  included  all  that 
part  of  the  territory  east  of  the  Mississippi,  with  all  the  parishes  lying 
on  the  west  bank  and  bordering  on  the  same,  and  including  the  Fourche, 
remarked  as  follows: 

For  the  present  I  will  call  your  attention  only  to  one  part  of  the  law.  It 
is  enacted  by  the  fourth  section  that  persons  claiming  lands  by  virtue  of  legal 
French  or  Spanish  grants,  made  before  the  Ist  of  October,  1800,  may  file  a 
notice  of  their  claim  with  the  register;  but  that  persons  claiming  either  un- 
der the  first  two  sections  of  the  act,  or  under  incomplete  titles,  shall  do  it 
under  penalty  of  their  claim  being  forever  barred.  You  will  easily  perceive 
that  the  distinction  is  drawn  from  the  difl'erent  nature  of  the  claims ;  that 
the  first  species  is  considered  as  already  established,  and  not  wanting  any 
confirmation  from  the  Government  of  the  United  States;  but  it  is  necessary 
that  the  people  should  be  also  made  to  understand  it ;  that  they  should  know 
that  it  is  not  intended  to  disturb  their  rights  founded  on  legal  grants,  and 
that  the  object  of  that  first  paragraph  is  merely  to  enable  them  to  have  their 
grants  recorded  in  an  American  office,  if  they  shall  think  it  expedient,  and 
to  prevent  the  possibility  of  the  United  States  selling,  through  mistake,  lands 
which  have  already  been  legally  granted. 

It  is  true,  that  persons  claiming  lands  under  complete  grants,  dated  after 
the  Ist  of  October,  1800,  aie  included  in  the  same  class  with  persons  who 
clnim  under  incomplete  titles ;  and  that  there  may  exist  some  cases  in  which 
such  grants  are  not  confirmed-  by  the  first  two  sections  of  the  act.  (Public 
Laws,  &c.,  vol.  2,  p.  667.) 
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Subsequent  laws  enlar^d  the  power  of  the  board,  and  were  enacted 
in  a  more  liberal  spirit  to  claimants  ander  the  former  governments,  bat 
made  no  change  in  regard  to  the  matters  mentioned  in  the  Secretary's 
letter.  Chief  Justice  Taney  remarks,  in  Burgess  v.  Oray,  16  Howard, 
48,  that  the  act  of  1807  enabled  .the  holders  of  inchoate  titles  to  obtain 
patents.  Ev^en  so  late  as  the  last  term  of  the  Supreme  Court,  in  Ma^ 
guire  ▼.  Tyler,  8  Wallace,  650,  it  was  held  that  '*  complete  titles  to  the 
land  ceded  by  France  to  the  United  States  needed  no  legislative  confir- 
mation." United  States  v.  Wiggins,  14  Peters,  384,  was  cited,  wherein 
Justice  Catron  held  that  perfect  titles,  made  before  the  24th  January, 
1818,  by  Spain,  within  the  territory  ceded  by  the  treaty  of  1819,  were 
intrinsically  valid,  and  needed  no  sanction  from  the  legislative  or  judi- 
cial departments  of  the  country. 

The  act  of  26th  May,  1824,  to  enable  claimants  to  lands  in  Missouri 
to  try  the  validity  of  their  claims,  subsequently  revived  and  extended  to 
Louisiana,  is  commented  upon  by  counsel.  It  gave  authority  to  the 
district  court  to  investigate  claims  to  land  by  virtue  of  any  French  or 
Spanish  grant,  concession,  warrant,  or  order  of  survey,  legally  made 
and  issued  before  March  10,  1804,  &c.  The  Supreme  Court,  in  inter- 
preting it,  have  uniformly  held  that  they  had  no  jurisdiction  under  it 
when  the  titles  were  complete  and  legal,  but  that  such  titles  were  to  be 
sued  in  the  usual  form  under  the  laws  and  practice  of  the  State.  Mr. 
Chief  Justice  Taney,  Fremont  v.  United  States,  IT  Howard,  542,  in 
commenting  upon  the  eighth  section  of  the  act  of  3d  March,  1851,  to 
ascertain  and  settle  land  claims  in  California,  remarks  that  **  it  embraces 
not  only  inchoate  or  equital)le,  but  legal  titles  also,  and  required  them 
to  undergo  examination  and  be  passed  upon  by  the  court."  He  then 
said:  • 

In  this  respect  it  differs  from  the  act  of  1824,  under  which  the  claims  in 
Louisiana  and  Florida  were  decided.  The  jurisdiction  of  the  court  in  these 
cases  was  confined  to  inchoate  equitable  titles,  which  required  some  other 
act  of  the  Government  to  vest  in  tlie  party  the  legal  title  or  full  ownership. 
If  he  claimed  to  have  obtained  from  either  of  the  former  governments  a 
full  and  perfect  title  he  was  left  to  assert  it  in  the  ordinary  forms  of  law, 
upon  the  documents  under  which  he  claimed.  The  court  had  no  power  to 
sanction  or  confirm  it  when  proceeding  under  the  act  of  1824,  or  the  subse- 
quent laws  extending  its  provisions. 

And  the  language  of  the  court,  in  passing  judgment  upon  the  claims  in 
Louisiana  or  Florida,  must  alwavs  be  understood  as  applying  to  cases  in 
which  the  Government  still  held  the  ownership  of  the  land,  and  where  the 
right  of  the  partv  to  demand  a  conveyance  upon  principles  of  equity  and 
good  faith  must  oe  shown  by  him  before  he  could  claim  it  from  the  United 
States. 

It  is  thus  the  settled  doctrine  that  perfect  titles  stood  confirmed  by 
the  treaty  of  1803.  The  rule  is  diflFerent  with  regard  to  Spanish  grants, 
made  after  the  peace  of  1Y82  between  this  country  and  England,  with- 
in the  territory  east  of  the  Mississippi  and  north  of  the  Slst  degree  of 
north  latitude.  They  have  no  intrinsic  validity,  and  the  holders  must 
depend  exclusively  upon  the  laws  of  the  United  States,  for  the  Spanish 
authorities  were  wrongfully,  and  against  our  earnest  protest,  in  pos- 
session of  the  territory.     (Henderson  v.  Poindexter,  12  Wheaton,  630.) 

A  decree,  order,  or  warrant  of  survey,  even  when  executed,  gave  the 
party  but  a  mere  equitable  right.  Such  a  right  was,  before  the  cession, 
the  subject  of  descent  or  transfer,  and  could  be  sold  for  the  payment  of 
debts.  In  Louisiana  a  petitory  action  could  be  maintained,  and  by 
special  statute  in  Missouri  ejectment  would  lie  to  recover  possession 
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of  the  property  covered  by  such  survey.  If  the  original  claimant 
appeared  before  the  board,  and  afterward,  but  before  a  confirmation, 
the  land  was  sold  or  conveyed,  the  confirmation  inured  to  the  benefit  of 
the  assignee.  (Stoddard  v.  Chambers,  2  Howard,  316  ;  Bissell  v.  Pen- 
rose, 8  Howard,  317  ;  Landers  v.  Brant,  10  Howard,  348.)  Notwith- 
standing this  species  of  right  upon  a  requete,  a  preliminary  concession, 
survey,  and  possession  under  it,  the  party  was  not  the  absolute  owner ; 
without  the  further  act  of  the  King's  deputy,  the  title  still  continued  in 
the  Crown.  This  act  was  the  granting  of  complete  title,  iitula  informa. 
This  was  never  issued  except  upon  an  official  survey  itself,  in  which  the 
courses  and  distances,  and  natural  and  artificial  boundaries,  were  fully 
set  forth. 

When  the  Governipent  acquired  the  province  of  Louisiana  in  full 
•  property,  sovereignty,  and  dominion,  she  put  herself  in  the  place  of  the 
former  governments,  and  became  invested  with  all  their  rights,  subject 
to  the  concomitant  obligations  to  the  inhabitants.  As  remarked  by 
Chief  Justice  Marshall,  in  a  leading  case  cited  by  counsel,'  "  the  people 
change  their  allegiance,  their  rights  to  each  other,  and  the  rights  of 
property  remain  undisturbed."  And  the  Supreme  Court  has  declared 
that  the  word  property  comprehends  "  any  right,  legal  or  equitable, 
inceptive,  inchoate,  or  perfect,  which,  before  the  treaty  with  Prance  in 
1803,  had  so  attached  to  any  piece  of  land,  great  or  small,  as  to  affect 
the  conscience  of  the  former  sovereign  with  a  trust,  and  make  him  a 
trustee  for  an  individual,  according  to  the  law  of  nations,  of  the  sover- 
eign himself,  the  local  usage  or  custom  of  the  colony  or  district,  accord- 
ing to  the  principles  of  justice  and  rules  of  "equity."  (12  Peters,  410, 
and  the  authorities  there  cited.) 

While  by  the  third  article  of  the  treaty  the  inhabitants  of  the  ceded 
territory  were  entitled  to  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  property,  yet  Mr.  Justice 'Catron,  in  Menard's  Heirs  v. 
Massey,  (8  Howard,  293,)  inquires,  "  in  what  property  ?"  and  adds : 

To  such  an  interest  in  it,  if  land,  as  thev  had  when  the  country  chan^d 
owners,  and  that  interest  being  of  a  character  requiring  roynl  sanction 
before  the  Spanish  government  would  recognize  it  as  divesting  the  pub- 
lic title,  our  Government,  as  the  successor  of  Spain  to  the  public  lands, 
gave  the  same  construction  and  effect  to  concessions  and  orders  of  survey, 
holding  that  the  title  of  the  King's  domain  passed  by  treaty  to  the  United 
States,  notwithstanding  the  existence  of  such  concessions.  Yet,  to  the  full 
extent  of  any  equity  in  the  claimants,  the  Government  adopted  means  to  sat- 
isfy the  claims ;  and  as  the  sovereign  power  could  not  be  sued  as  legal 
owner,  boards  of  commissioners  were  created,  with  liberal  powers,  to  inves- 
tigate every  description  of  claims,  and  report  on  them  to  Congress  for  the 
sanction  of  sovereign  authority;  and  by  tiiis  means  many  claims  were  con- 
firmed, the  legal  title  added,  and  incipient  concessions  completed  into  per- 
fect and  conclusive  titles  against  the  Government.  Then  again,  Congress 
provided  that  special  courts  should  be  organized,  in  which  the  Government 
mi^ht  be  sued  in  a  prescribed  form,  and  decrees  be  made  for  or  against 
claimants ;  but  no  suit  could  be  maintained  in  an,  ordinary  action  of  eject- 
ment or  for  title  of  any  kind,  on  a  concession  and  an  order  of  survey,  for 
want  of  legal  title  to  sustain  it.  Such  claimants  were  not  regarded"  **  as 
owners  of  land  until  the  real  title  was  delivered  completed,"  in  the  language 
of  the  Spanish  regulation.  No.  18. 

The  learned  Justice  refers  to  the  doctrine  that  in  ejectment  the  party 
must  recover  upon  his  legal  title.  That  remedy  has  been  modified  by 
statute  in  many  of  the  States.  The  Spanish  regulation  to  which  he  ad- 
verts was  one  of  a  number  published  by  Morales.  It  was  only  declara- 
tory of  the  previous  existing  law  of  the  province.  The  12th  of  O'Reilly's 
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regalatioDS  of  the  18th  February,  1770,  provided  that  grants  should 
be  made  in  the  name  of  the  King  by  the  governor-general  of  the  pro- 
vince, who  should  appoint  the  surveyor  to  fix  the  boundary  both  in  front 
and  depth.  The  surveyor  was  to  make  three  copies  of  the  survey,  one 
to  be  deposited  in  the  oflSce  of  the  scrivener  of  the  government,  one  to 
be  delivered  to  the  governor- general,  and  the  third  to  the  proprietor, 
to  be  annexed  to  the  title  of  his  grant.  Garondelet's  patent  being  in 
conformity  to  regulations  then  in  force,  gave  Winter  an  absolute  and 
consummated  title  to  the  tract  therein  described.  No  interest  therein 
nor  right  thereto  remained  in  the  Crown,  and  none  passed  to  the  United 
States.  No  action  by  any  branch  of  the  Government  was  necessary  to 
give  it  validity.  The  action  of  the  board  in  No.  104,  therefore,  amounted 
to  nothing  more  than  an  official  recognition  by  the  authorized  agents  of 
the  Government  of  the  complete  title  of  Daniel  Clark,  who,  by  sundry 
conveyances,  became  the  proprietor  of  the  tract.  It  neither  conferred 
new  nor  enlarged  previous  rights,  and  Clark  might  have  asserted  his 
title  upon  the  original  papers  as  fully  and  effectually  as  if  your  office 
had  issued  a  patent. 

It  was  suggested  by  counsel,  in  course  of  the  argument,  that  the  gov- 
ernment had  no  authority  to  make  perfect  titles.  This  is  an  evident 
misapprehension,  for  under  the  royal  decree  of  the  24th  of  August,  1770, 
the  civil  and  military  governors  of  Louisiana  were  empowered  to  make 
such  titles  to  lands  belonging  to  the  Crown,  and  it  continued  in  force 
until  the  22d  day  of  October,  1798,  when  the  King  vested  thtkt  power 
exclusively  in  the  intendant  of  the  provinces  of  Louisiana  and  West 
Florida,  and  in  consequence  thereof  Morales  issued  on  the  17th  day  of 
July,  1799,  regulations  to  which  all  concessions  of  land  should  there- 
after be  subjected.  (United  States  v.  Moored  12  Howard,  209; 
American  State  papers.  Public  Lands,  Gales  &  Beaton's  edition,  vol.  3, 
p.  487.) 

I  have  referred  to  the  statutes  and  authorities,  inasmuch  as  counsel 
assumed  that,  under  the  treaty  and  the  acts  of  Congress,  there  was, 
prior  to  1824,  a  necessity  for  the  confirmation  of  all  grants,  whether 
perfect  or  imperfect. 

The  only  remaining  question,  in  this  connection,  relates  to  the 
identity  of  the  lands  upon  which  the  action  of  the  board  in  No.  104  was 
had|  and  those  conveyed  by  Carondelet.  The  papers  conclusively 
esta  blish  that  the  lands  are  the  same.  I  have  no  doubt  upon  this  point, 
and  shall  refer  to  the  entry  by  the  board  in  a  subsequent  part  of  this 
opinion. 

If  Winter,  or  Clark  claiming  under  him  by  sundry  conveyances,  had 
but  an  imperfect  title,  the  board,  under  the  acts  of  1805-'6,  had  no 
power  to  make  a  conclusive  adjudication,  but  under  the  act  of  1807, 
their  decision,  in  cases  falling  within  the  4th  section,  was  final  against 
the  United  States  without  further  action  of  Congress  The  Secretary 
of  the  Treasury,  under  date  of  2d  April,  1807,  (Land  Laws,  &c.,  vol.  2, 
p.  69,)  in  speaking  of  the  form  of  the  certificate  to  be  issued  by  the 
board  to  a  claimant,  stated  that — 

Each  certificate  should  specify  the  name  of  the  original  claimant  and  the 
present  owner,  the  nature  of  the  claim,  (whether  settlement  right,  Spanish 
order  of  survey,  &c.,)  and  the  situation  of  the  tract  granted,  designating  the 
country  or  district,  and  the  water-courses,  and  should  also  either  refer  to  the 
date  and  nature  of  the  survey,  if  already  executed,  or  direct  with  precision 
where  and  how  it  is  to  be  surveyed,  stating  in  either  case  the  contents  in 
acres  or  arpents. 
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This  certificate,  and  not  the  entry  made  by  the  clerk  in  the  proceed- 
ings of  the  board,  must  govern  the  surveyor-general.  The  tth  section 
prescribes  that — 

The  commissioners  shall  be  authorized,  whenever  they  may  think  it  ne- 
cessary, to  direct  the  sarveyor-general,  or  officer  acting  as  such,  to  cause  any 
tract  of  land  already  duly  surveyed  to  be  resurveyed. 

Forms  of  these  certificates  appear  in  the  case  of  West  v.  Corcoran 
(17  Howard,  ^03,)  and  the  Attorney-General  of  the  United  States,  in 
speaking  of  confirmations  under  the  said  4th  section,  remarks  that — 

The  7th  section  of  the  act  under  which  they  confirmed  this  title  author- 
ized them,  if  they  judged  it  necessary,  to  order  a  resurvey ;  it  is  to  be  pre- 
sumed that,  if  they  had  thought  it  necessary  to  the  purposes  of  public  jus- 
tice, they  would  have  ordered  a  resurvey,  instead  of  doing  which  they  con- 
firm according  to  the  original  plat  held  by  the  complainant ;  and  therefore 
the  claim  must  stand  upon  that  plat,  and  is  good  for  the  quantity  therein 
given,  although  it  may  exceed  the  specified  quantity  by  a  few  arpents. 

Counsel  relies  upon  the  act  of  1807  and  the  conclusive  decision  of  the 
board,  but  does  not  contend  that  they  ordered  a  resurvey.  The  original 
procea  verbalf  figurative  plan,  and  patent  constituting  the  basis  of 
Clark's  title,  passed  upon  in  No.  104,  must  be  taken  as  evidence  of  the 
extent  and  limits  of  the  tract. 

It  is  proper,  in  this  connection,  to  mention  the  Wilder  survey  and 
the  circumstances  under  which  it  was  executed.  You  directed,  in  gen- 
eral term's,  a  survey  of  the  claim  to  be  made.  On  the  day  after  yonr 
instructions  reached  the  surveyor  general,  Mrs.  Gaines  transmitted  the 
following  letter  to  him,  under  date  of  July  20,  1869: 

Being  desirous  of  having  a  survey  of  location  of  a  property  owned  by  me 
within  the  city  of  New  Orleans,  containing  1,920  toises  square,  commencing 
at  a  point  thirty  feet  distant  from  the  line  of  the  former  palisade,  or  line  of 
fortification  heretofore  existing,  and  for  the  purpose  of  facilitating  the  work, 
and  knowing  personally  that  Mr.  W.  H.  Wilder  is  perfectly  conversant  with 
the  lines  of  survey,  and,  in  fact,  with  the  whole  titles,  not  only  relating  to 
my  claim,  but  others,  I  respectfully  ask  that  he  be  appointed  to  make  the 
survey. 

The  surveyor-general  states  in  his  report  that  his  office  was  in  great 
confusion,  and  that  until  he  had  taken  a  full  and  complete  inventory  of  all 
that  belonged  to  it.  and  provided  suitable  rooms  to  arrange  the  records,  he 
declined  doing  any  official  business. 

Mrs.  Gaines  made  a  second  application  on  the  7  th  of  September,  as 
follows : 

I  respectfully  ask  that  W.  H.  Wilder,  civil  and  topographical  engineer  of 
the  city,  be  assigned  to  set  off,  survey,  and  locate  the  following-described 
tract  of  land,  to  contain  1,920  toises  square,  (French  measure,)  beginniug  at 
a  point  thirty  feet  distant  from  the  line  of  the  palisades,  or  lines  of  fortifica- 
tion at  the  Fort  St.  Louis,  and  extending  along  the  line  of  said  Fort  St. 
Louis  toward  the  then  Fort  Bourgoin,  and  along  said  line  to  such  point  as 
shall  make  a  base,  so  that  on  a  line  raised  at  right  angles  and  another  run- 
ning parallel  with  the  base  mentioned,  and  a  line  dropped  from  the  last, 
will  close  upon  the  base  and  form  a  square,  the  same  to  contain  the  above 
number  of  toises  square ;  said  tract  having  been  purchased  by  Daniel  Clark 
in  his  lifetime  of  Beverly  Chew,  John  Joice,  and  Kichard  Clark ;  said  tract  to 
include  what  was  then  called  the  ropewalk,  and  which  said  tract  of  1 ,920  toises. 
square  was  confirmed  to  the  said  Daniel  Clark  by  the  board  of  commissioners 
in  1812,  (American  State  Papers,  vol.  2,  p.  285,)  confirmation  No.  104,  which 
confirmation  was  communicated  to  Congress  January  9,  1812,  by  Albert  Gal- 
latin, the  then  Secretary  of  the  Treasury  of  the  United  States,  and  by  the 
act  of  Congress  creating  the  board,  (act  3cl  March,  1807,  sec  4,)  the  decision 
of  said  board  was  made  full  and  complete. 
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The  letter  of  the  surveyor-general  to  Mr.  Wilder  describes  the  lines 
as  set  forth  in  Mrs.  Oaines'  letter.  He  directed,  however,  the  survey 
be  made  in  strict  conformity  with  the  law  confirming  the  claim,  the 
titles  on  which  it  was  founded,  and  the  instructions  which  might,  from 
time*  to  time,  be  given  from  his  office.  He  stated  in  his  letter  to  you 
that  neither  in  his  office  nor  the  register's  could  be  found  any  of  the 
evidence  presented  to  the  board  when  the  claim  was  confirmed ;  that 
the  originals  filed  and  recorded  in  the  register's  office  might  have  been 
desti^yed  by  a  fire  which  in  1865  consumed  a  large  number  of  the 
records  in  charge  of  the  State  register  ;  but  that  he  could  not  account 
for  the  absence  from  the  files  of  numerous  copies  of  plats,  and  other 
evidence  in  support  of  claims  comprised  within  the  New  Orleans  town- 
ship, which  were  sent  there  in  response  to  a  request  of  the  surveyor- 
general,  in  1856. 

It  appears  that  in  six  letters,  dated  in  the  years  1856  and  1857,  the 
register  sent  to  the  surveyor-general  the  evidence  on  file  in  the  register's 
office  for  sixty-six  different  claims,  and  that  the  receipt  of  them  was 
acknowledged  by  the  surveyor  general.  The  evidence  in  support  of 
claims  No.  104  and  No.  14  was  acknowledged  to  have  been  received. 
The  evidence  in  these  two  cases  and  in  twenty-nine  others  was  missing 
when  the  archives  of  the  office  were  received  by  the  present  surveyor 
general.  He  adds  that  the  survey  had,  therefore,  to  be  made  without 
the  aid  of  any  official  information  found  in  the  surveyor  general's  office. 
It  thus  appears  that  the  instructions  given  by  the  surveyor  general 
were  not  based  upon  any  documentary  proof  in  his  possession  as  to  the 
initial  point  or  the  courses  of  the  lines  to  be  run,  and  that  the  survey 
was  approved  without  the  evidence  essential  to  a  full  understanding  of 
the  subject.  The  survey  is,  I  presume,  executed  conformably  to  the 
instructions,  if  the  initial  point  be  conceded.  The  plat  is  accompanied 
by  a  proces  verbal,  in  which  Wilder  sets  forth  that, 

After  carefully  examining  sundry  old  maps  of  surveys,  showing  the  lines 
of  the  palisades  and  the  Forts  St.  Louis  and  Bourgoin,  as  also  the  line  of  the 
then  city  of  New  Orleans,  which  extended  at  that  time  from  what  is  now 
called  Barrack  street,  and  the  then  lower  line  of  Custom-house  street,  as  also 
a  copy  of  the  patent  for  the  tract  which  I  was  ordered  to  survey j  and  vthich  patent  tvos 
granted  originally  to  Elisha  Winter  for  1,920  toises  square,  and  confirmed  to  Daniel 
dark,  and  being  satisfied,  as  far  as  I  could  be  oy  the  documents  named,  as 
to  the  point  from  whence  I  should  commence  the  survey,  on  the  morning  of 
the  4th  of  October,  1869,  I  established  the  initial  from  a  point  A  on  the 
lower  side  of  Dorsier  street,  &c. 

It  will  be  perceived  that  Wilder  states  that  he  had  in  his  possession 
a  copy  of  the  patent  for  the  tract  he  was  ordered  to  survey,  granted 
originally  to  Elisha  Winter  and  confirmed  to  Clark  In  Mrs.  Gaines's 
letter  she  speaks  of  the  tract  as  having  been  purchased  by  Daniel  Clark 
in  his  lifetime,  of  Beverly  Chew,  John  Joyce,  and  Richard  Clark,  s&id 
tract  to  include  what  was  then  called  the  ropewalk,  and  "which  tract 
was  confirmed  to  said  Daniel  by  said  board.  Richard  Clark's  deed  de- 
scribes the  land  in  preciselyfthe  same  terms  as  Carondelet's  patent,  and 
recites  that  he  had  purchased  the  moiety  of  it  from  John  Turnbull,  the 
executor  and  partner  of  John  Joyce,  deceased ;  and  I  presume  that 
Winter  had  conveyed  the  other  moiety  to  said  Daniel,  so  that  the  latter 
had  a  title  to  the  whole  tract. 

Mrs.  Gaines  has  not,  in  the  support  of  the  survey  of  Wilder,  laid  be- 
fore me  the  copy  of  the  patent  which  he  mentions  in  his  proces  verbal, 
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nor  has  she  produced  any  evidence  whatever  to  establish  the  initial 
point  or  the  true  courses  of  the  lines  of  the  survey.  The  copy  of  the 
claim  No.  104,- containing  a  copy  of  Trudeau's  plat,  Carondelet's  pat- 
ent, and  Richard  Clark's  deed  to  said  Daniel,  was  traced  to  the  pos- 
session of  Wilder,  and  had  been  abstracted  from  the  surveyor  gen- 
eral's office  with  the  tiles  relating  to  other  claims  which,  in  the 
opinion  of  the  surveyor  general,  would  unfavorably  aflfect  the  survey 
in  question. 

It  is  obvious,  from  an  examiuation  of  all  the  remaining  papers,  that 
the  Wilder  survey  is  for  a  totally  diflferent  tract  from  that  described  in 
Trudeau's  survey  and  Carondelet's  patent.  With  but  a  slight  excep- 
tion it  is  without  the  ancient  lines  of  the  city,  and  embraces  not  only 
a  large  portion  of  the  commous,  which  Clark  when  a'delegate  in  Con- 
gress labored  to  obtain  for  the  city,  and  which  were  granted  by  the 
act  of  1807,  but  part  of  the  land  covered  by  the  confirmed  claims, 
the  files  of  which  had  been  abstracted.  Wilder  took  the  line  30  feet 
from  the  palisades,  mentioned  in  the  Carondelet  patent,  and  running 
it  in  a  parallel  direction  to  them,  not  210  but  1,920  toises  for  his  base, 
constructed  his  square  in  an  opposite  direction  to  the  area  laid  down 
by  Trudeau. 

It  was  insisted  in  the  argument  that  the  claim.  No.  104,  was  for  a 
totally  distinct  and  independent  tract  of  land  from  that  conveyed  by 
Governor  Miro.  The  counsel  stated  that  ''  it  is  impossible  that  the 
ropewalk  tract,  or  any  part  of  it,  or  any  appendage  to  it,  was  the  same 
tract  confirmed  to  Daniel  Clark,"  and  he  has  filed  here  a  certified  copy 
of  the  petition,  answer,  &c. ,  in  the  case  of  Gabriel  Winter  and  others 
V.  The  Mayor,  Alderman^  and  Inhabitants  of  the  city  of  New  Orleans, 
in  a  suit  pending  in  the  district  court  of  the  United  States  in  and  for 
the  district  of  Louisiana.  In  his  letter  to  me  of  the  8th  ultimo,  he 
says  that  the  record  proves  that  the  heirs  of  Winter  commenced 
suit  for  the  recovery  of  the  ropewalk  grant  of  1Y91,  made  by  Governor 
Miro  to  Winter,  for  100  by  600  feet;  and  in  a  letter  of  the  10th 
ultimo  again  calls  my  "particular  attention  to  case  No.  14,"  which,  he 
adds,  "spoils  the  whole  theory  about  the  Trudeau  survey  and  the  1,920 
square  toises." 

The  plaintififs  allege  that  on  the  22d  day  of  December,  1791,  Elisha 
Winter  obtained  a  grant  from  the  Spanish  government  of  a  parcel  of 
land  containing  100  feet  in  front  and  rear  and  600  feet  in  length  on  each 
side,  according  to  a  plan  then  made  by  the  surveyor  general,  annexed  to 
said  grant,  and  that  in  consequence  of  said  grant  Winter  was  put  in 
possession  of  said  land,  which  he  used,  occupied,  and  enjoyed  as  a  rope- 
walk, and  on  which  he  erected  expensive  buildings.  They  further  aver 
that  the  Baron  de  Carondelet,  then  governor  of  the  province  of  Louis- 
iana, finding  a' part  of  the  said  tract  necessary  for  the  erection  of  the 
fortifications  of  the  city,  deprived  the  petitioners  of  the  enjoyment  of  a 
parcel  thereof,  containing  33,874  superficial  feet,  or  thereabouts,  which 
were  occupied  by  the  said  fortifications  and  their  dependencies  until 
some  time  in  the  year  1806,  when  the  said  fortifications  being  abandoned, 
the  petitioners  resumed  the  possession  of  said  lands,  w^hich  had  been  so 
occupied  by  the  fortifications  aforesaid,  and  erected  a  house  thereon,  but 
that  the  mayor,  aldermen,  and  inhabitants  of  the  city,  in  the  year  1807, 
forcibly  deprived  the  said  Elisha  Winter  of  the  possession  of  said  lands, 
and  have  leased  the  same  on  a  perpetual  rent  to  certain  persons  named 
in  the  petition ;  and  that  the  said  mayor,  aldermen,  and  inhabitants, 
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have  laid  out  for,  aad  now  occupy  as,  parts  of  public  streets  the  re- 
maining quantity  of  5,620  feet,  the  whole  without  any  title  in  said 
mayor,  aldermen,  and  inhabitants ;  and  that  they  have  constantly  since 
dispossessed  the  said  Winter  to  the  day  of  his  death,  and  since  his 
death  refused  to  deliver  the  same  to  the  petitioners.  The  petition 
states  that  the  plaintififs  are  the  only  heirs  of  said  Elisha  Winter,  who 
died  in  the  year  1812;  and  that  the  said  mayor,  aldermen,  and  inhabi- 
tants, as  well  as  the  occupants  named,  are  in  possession  of  the  land. 
They  pray  that  they  may  be  paid  the  annual  value  of  the  land  from  the 
time  when  first  possession  was  taken,  &c. 

This  petition  does  not  assert  a  title  to  the  whole  tract,  100  by  600 
feet,  covered  by  the  Miro  patent,  but  only  to  that  portion  of  it  taken  by 
Carondelet  as  a  site  for  the  erection  of  the  fortifications  and  dependen- 
cies. It  makes  no  claim  to  the  remainder,  which,  with  additional  land, 
is  covered  by  the  patent  of  Carondelet  and  Richard  Clark's  deed  to 
Daniel  Clark.  The  ex-appropriated  land  is  distinctly  shown  in  Tru- 
deau's  plat,  and  in  paper  No.  5  it  is  delineated  and  described  ad  being 
reclaimed  by  said  Winter  and  sold  by  the  corporation.  *  I  may  here 
remark  that  papers  1,  2  and  3,  forwarded  by  the  surveyor  general,  are 
copies  of  the  original  papers  filed  in  that  suit,  certified  under  the  seal 
of  the  court. 

It  is  said  by  the  counsel  that  the  **  surveyor  general  has  sent  here, 
as  evidence,  things  which  he  ought  to  have  known  are  not  evidence, 
or  else  he  is  unfit  for  his  office."  It  is  proper  for  me  to  say,  in  justice 
to  that  officer,  that  the  papers  accompanying  his  reports  are  quite  as 
competent  evidence  as  those  filed  here  by  the  counsel. 

I  have  carefully  examined  the  decision  of  the  board  of  land  commis- 
sioners in  regard  to  the  claim  No.  14,  of  Elisha  Winter.  It  recites  that 
the  claimant  obtained  an  order  from  the  King,  for  the  purpose  of  erecting 
a  ropewalk,  and  in  the  same  year  obtained  a  grant  from  Governor  Miro, 
pursuant  to  royal  order;  that  in  1793  part  of  the  land  was  retrenched, 
containing  about  842  superficial  toises,  to  be  used  as  a  curtain  to  the 
fortifications,  and  the  claimant  was  ordered  to  demolish  his  building 
which  he  had  erected  thereon.  The  conclusion  of  the  board  is,  that 
"  the  fortifications  having  since  been  razed,  we  are  of  the  opinion  that 
the  land  reverts  to  the  claimant,  and  do  accordingly  confirm  him  in 
his  title."  The  legal  effect  of  this  was  a  recognition  of  his  right  to  the 
land  which  had  been  condemned  by  order  of  Carondelet,  and  applied  to 
public  uses,  for  which  if  was  no  longer  needed;  and,  as  I  before  re- 
marked, it  was  this  and  only  this  land  that  was  in  controversy  in  the  suit 
to  which  the  counsel  refers.  In  his  letter  of  the  10th  ultimo,  he  furnished 
a  **  copy  of  the  compromise  in  the  suit,"  and  states  that,  although  not 
certified  by  the  clerk,  he  has  no  reason  to  doubt  its  correctness.  In  look- 
ing at  the  "  statement"  of  the  instrument  of  compromise — for  it  is  not 
furnished  according  to  its  tenor — I  find  that  it  sets  forth  that  a  suit  had 
been  brought  for  a  portion  of  the  land,  which  is  a  portion  of  the  grant 
made  by  Miro,  in  1791,  for  a  rope  walk,  and  confirmed  by  the  land  com- 
missioners; that  as  surveyed  by  Lafon,  in  1805,  it  contained  33,874 
superficial  feet  square^  and  was  taken  for  the  construction  of  the  fortifi- 
cations. After  their  destruction,  it  was  taken  by  the  city  authorities, 
and,  with  the  exception  of  6,620  feet  square  reserved  for  streets,  was 
sold.  On  verifying  the  survey,  and  the  ascertainment  of  the  area 
claimed  by  the  plaintiffs,  and  occupied  by  the  defendants  and  public 
streets,  it  was  found  to  contain  31,520  feet  square,  instead  of  33,874,  as 
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(Bxhibited  in  the  plat.  This  is  evidently  meant  for  ''  square  feet"  and 
not  "  feet  square,"  for  there  were  but  60,000  square  feet  in  the  whole 
of  the  Miro  tract.  These  are  not  the  only  instances  in  this  case  of  the 
negligent  transposition  of  the  word  ''square/'  making  it,  as  in  the 
French  and  Spanish  idioms,  follow,  whereas  in  our  idiom  it  should  pro- 
cede,  the  substantive  which  it  qualifies,  when  a  specified  number  of 
units  of  surface,  and  not  the  product  of  ti^at  number  multiplied  by  itself, 
is  to  be  expressed. 

There  is,  in  the  language  of  the  writer  of  that  statement,  a  "  legend 
of  Lafon's  figurative  plan,"  which  it  is  stated  had  been  "  translated,  in 
the  event  Mrs.  Gaines  should  deem  it  proper  to  have  that  copied." 
He  adds,  "  there  is  also  another  plan  made  by  Pilie  in  behalf  of  the 
city,  slightly  varying  from  Lafon's,  which  it  may  be  useful  to  copy 
from  M.  de  Armas's  records,  page  6,  part  second,  of  his  archives." 

The  figurative  plans  have  not  been  submitted  for  my  inspection.  La- 
fon  states  that  in  making  his  survey,  23d  November,  1805,  Winter  told 
him  that  he  had  theretofore  sold  a  portion  of  his  grant  to  Mr.  D.  Clark, 
the  boundary  of  which  was  defined  by  certain  sheds  then  existing.  It 
so  happens  that  Document  No.  5  is  a  copy  from  Lafon's  survey.  The 
remainder  of  the  paper  is  what  purports  to  be  a  translation  of  Caronde- 
let's  patent  of  23d  May,  1794.  In  describing  the  land,  it  states,  "as  is 
amply  demonstrated  by  the  figurative  plan  on  the  other  side  "  That 
plan  is  not  furnished,  but  is  undoubtedly  the  same  as  that  which  I  have 
shown  was  laid  before  the  commissioners. 

I  have  referred  to  the  record  and  papers  at  perhaps  an  undue  length, 
but  counsel,  regarding  them  as  of  controlling  effect,  commented  upon 
them  in  his  brief  and  letters,  and  repeatedly  invited  my  special  attention 
to  them.  He  evidently  confounds  the  tract  conveyed  by  Carondelet 
with  the  original  ropewalk  tract,  and  the  latter  with  the  ex-appropri- 
ated portion  of  it,  subsequently  claimed  by  Winter's  heirs.  He  states 
that  ''the  ropewalk  tract  did  not  contain  1,920  square  toises,  but,  allow- 
ing for  the  street,  only  33,874  superficial  feet."  It  contained  60,000 
square  feet.  *  The  ex-appropriated  portion  of  it,  including  the  streets, 
for  which  the  suit  was  brought,  was  averred,  in  the  petition  of  Win- 
ter's heirs,  to  be  33,874  square  feet.  He  alleges  that  "  Daniel  Clark's 
confirmation  was,  doubtless,  prior  in  time ;  so,  were  it  possible  that 
the  two  confirmations  were  for  the  same  land,  that  fact  would  have  un- 
doubtedly been  proved  to  establish  an  outstanding  claim."  The  pre- 
cise time  when  the  board  acted  in  No.  104  and  No.  14  does  not  appear. 
Assuming  their  decision  to  be  essential,  the  date  when  it  was  rendered 
in  either  case  is  immateral ;  for  under  the  fourth  section  of  the  act  of 
1807,  relied  upon  by  counsel,  it  was  final  only  against  the  United  States. 
The  board  had  no  jurisdiction  to  try  and  determine  a  question  of  disput- 
ed title  between  individuals.  '  Instances  of  interfering  imperfect  claims, 
recommended  in  the  same  reports  by  boards  of  commissioners  for  the 
final  action  of  Congress,  are  not  unfrequent;  and  the  confirmatory  acts 
often  reserve,  in  express  terms,  to  the  parties  the  right  of  resorting  to 
the  courts  for  the  adjustment  of  the  matters  in  controversy.  When 
Congress  completed  and  confirmed  an  imperfect  claim,  and  then  con- 
firmed another  claim  for  the  same  land,  the  Supreme  Court  has  decided 
that  the  older  confirmation  defeated  the  younger  one,  and  that  a  court 
of  justice  could  not  go  behind  the  first  confirmation  and  ascertain  from 
facts  and  title  papers  which  claimant  had  the  better  original  equity. 
But  that  doctrine  has  no  application  here.    Had  the  confirmation  been 
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for  the  60  by  100  feet,  and  had  the  right  of  Winter's  heirs  rested  upon 
it,  it  would  have  inured  to  the  benefit  of  Winter's  assignee,  so  far  as 
relates  to  the  part  not  ex-appropriated  ;  and,  at  all  events,  it  could  not 
avail  against  a  complete  title,  emanating  from  the  governor  general 
prior  to  1st  October,  1800,  and  subsequently  conveyed  by  Winter. 
These  questions  were  not  involved  in  the  suit,  as  no  part  of  the  land 
sought  to  be  recovered  was  embraced  in  Garondelet's  patent  and  Richard 
Clark's  deed.  But  most  of  it  is  unquestionably  included  in  Wilder's 
survey.  I  have  quoted  the  positive  and  unqualified  assertion  of  coun- 
sel that  no  portion  of  the  rope  walk  was  included  in  confirmed  claim  No. 
104.     If  this  be  so,  the  survey  is  manifestly  erroneous. 

Counsel  asked  permission,  in  the  course  of  his  argument,  to  support 
Wilder's  survey  in  a  colloquial  interview,  where  the  advantage  of 
demonstrations  could  be  had.  A  full  opportunity  was  afforded  him  for 
that  purpose,  and  the  maps  were  exhibited.  Rejecting  Carondelet's 
patent  and  Trudeau's  survey,  upon  the  hypothesis,  which  he  strenu- 
ously advocated,  that  they  were  for  an  entirely  different  tract  of  land 
from  that  covered  by  the  confirmed  claim,  he  offered  nothing  whatever 
to  justify  the  adoption  of  the  initial  point  or  the  course  of  the  lines. 

In  the  postscript  of  the  brief  it  is  urged  that  the  survey  is  according 
to  the  "  decree  of  confirmation,^'  and  that  the  surveyor,  in  going  into 
the  field,  would  ''  be  governed  by  the  precise  rules  that  governed  Wil- 
der. He  will  consider,  first,  the  quantity^  for  that  in  this  case  is  the 
controlling  call ;  second,  he  will  consider  the  shape  of  the  survey — a 
square  whose  sides  are  each  1,920  toises  in  length;  third,  that  the  lower 
or  southern  boundary  calls  for  the  upper  or  northern  boundary  of  the 
then  city  of  New  Orleans,  as  that  boundary  was  known  in  1791,  for 
that  is  the  date  referred  to  in  the  confirmation."  Now  as  to  the  shape. 
If  a  tract  is  described  as  five  miles  square,  its  form  and  extent  are  those 
of  a  four-sided  rectilineal  figure,  all  the  angles  of  which  are  right  angles, 
and  each  side  five  miles  long.  But  if  the  tract  is  described  as  ''  a  piece 
of  land  containing  five  miles  square,"  the  description  does  not  necessa- 
rily import  that  the  contents  are  included  between  four  equal  lines 
drawn  perpendicularly  to  each  other.  Its  shape  may  be  that  of  a  rect- 
angle, parallelogram,  trapezoid,  or  of  any  other  figure  which  contains 
the  requisite  quantity.  If  the  counsel  employs  the  terms  "upper  and 
lower"  as  synonymous  with  '^  northern  and  southern,"  then  the  survey 
is  on  the  wrong  side  of  the  city.  I  presume,  however,  that  he  uses  the 
word  ''upper,"  in  its  ordinary  sense  in  such  a  connection,  to  denote  that 
part  of  the  city  which  is  nearest  the  source  of  the  river  on  which  it  is 
situate.  He  adds,  that  the  upper  line  of  the  city  is  a  controlling  call, 
and  that  it  matters  not  where  on '  that  line  the  surveyor  commenced,  if 
that  upper  line  and  "the  lower  line  of  the  survey  were  run  as  the  com- 
mon dividing  line."  The  lower  line  does  not  correspond  with  the  up- 
per line  of  the  city  as  it  was  originally  laid  out,  nor  as  it  existed  in 
1791,  nor  as  the  boundaries  were  defined  by  the  act  of  the  legislative 
council  of  the  territory  of  Orleans,  approved  17th  February,  1805.  (Acts, 
p.  44.)  The  boundaries  were  not  subsequently  changed  until  after  the 
old  board  was  dissolved.  Again,  the  tract  is  described  as  situate  in 
the  city  of  New  Orleans,  and  *'  bounded  on  the  upper  side  by  vacant 
lands;"  that  is,  lands  not  individually  appropriated  nor  the  subject  of  a 
hostile  and  adversary  grant  The  tract  surveyed  is  not  in  the  city  as 
it  existed  in  1791,  when  the  original  grant  was  made,  nor  is  it  bounded 
on  the  upper  side  by  the  then  public  domain. 
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Counsel  states,  in  his  letter  of  the  I2th  ultimo,  that  he  believes  "  that 
the  Wilder  survey  is  less  advantageous  to  Mrs.  Uaines  than  it  might 
be."  Is  it  possible  that  a  piece  of  land  situate  within  the  leading  city 
of  the  province,  the  residence  of  the  surveyor  and  of  the  governor 
general,  would  be  the  subject  of  a  transfer  by  "  sundry  deeds  of  convey- 
ance,'' without  a  specific  description,  or  a  reference  to  an  authentic  sur- 
vey, giving  it  a  definite  location  by  certain  boundaries?  I  think  not. 
I  have  carefully  read  Mr.  Wilder 's  letter  to  you  of  the  12th  of  July  last, 
and  a  paper  from  him  in  regard  to  this  survey,  transmitted  with  Mr. 
Paschal's  letter  of  the  14th  ultimo.  He  does  not  send  a  copy  of  the 
"old  maps  of  surveys,"  or  of  the  "original  patent."  The  latter  must 
have  been  founded  upon  a  survey  measuring  and  segregating  the  prem- 
ises from  the  royal  domain  before  the  Spanish  cession  of  the  province; 
and  it  was  his  duty  to  conform  his  survey  to  it,  if  he  had  not  the  certi- 
ficate of  confirmation.  The  paper  confirms  the  views  1  have  above 
stated.  I  cannot  avoid  the  conclusion  that  the  patent  to  which  he  refers 
is  that  of  Carondelet,  which  I  have  particularly  described,  and  which 
was  found  in  Wilder 's  possession,  although  he  did  not  make  the  fact 
known  to  the  surveyor  general  when  the  survey  was  in  progress. 

Counsel  advances  the  opinion  that  this  claim  is  one  of  those  commu- 
nicated by  Mr.  Secretary  Gallatin  to  Congress,  with  bis  letter  of  January 
8, 1812,  and  that  it  was  confirmed  by  the  acts  of  April  29,  1816,  and 
April  12, 1814,  and  by  the  second  section  of  the  act  of  J  une  2,  1858.    The 
determination  of  this  point  is  not  material,  in  the  view  I  take  of  the 
case ;  but,  after  a  full  examination,  I  cannot  concur  in  that  opinion.    No 
such  duty  devolved  upon  the  Secretary,  and  he  states  that  he  transmits 
"a  copy  of  the  report  made  by  the  commissioners  for  the  eastern  dis- 
trict of  the  Territory  of  Orleans  on  the  claims  to  land  within   the 
said  district,  which  they  have  not  confirmed."     (Duff  Green's  edition, 
American  State  Papers,  vol.  2,  p.  224.)     In  a  note  at  the  foot  of  the  page, 
it  is  said  the  "  reports  now  published  embrace  the  claims  confirmed, 
as  well  as  those  rejected ;"  but  this  does  not  prove,  nor  even  imply,  that 
the  list  of  confirmed  claims  was  laid  before  Congress.     Whether,  there- 
fore, the  decision  of  the  board  be  construed  as  a  recognition  of  Clark's 
complete  title,'  or,  as  in  the  views  of  counsel,  a  final  and  conclusive  con- 
firmation of  the  claim,  it  was  not  communicated  to  Congress.     The  act 
of  1816  embraces  only  claims  in  the  western  district  of  the  State  of 
Louisiana.     The  act  of  1814  confirmed  claims  to  lands  by  virtue  of  any 
incomplete  French  or  Spanish  grant,  or  warrant,  or  order  of  survey 
granted  in  the  territory  of  Orleans,  prior  to  December  20, 1803,  when  such 
claims  had  been  filed  with  the  register,  and  were  embraced  in  his  report 
or  that  of  the  commissioners,  and  where  it  appeared  by  such  report 
"  that  the  concession,  warrant,  or  order  of  survey  under  which  the  claim 
is  made  contains  a  special  location,  or  had  been  actually  located  or 
surveyed  within  the  late  Territory  of  Orleans,  before  the  20th  day  of 
December,  1803,  by  a  surveyor  duly  authorized  by  the  government 
making  such  grant."     It  has  not  been  contended  that  these  facts  appear 
in  the  report,  in  case  No.  104.     Again,  the  object  of  this  provision  will 
be  readily  perceived  by  reference  to  previous  legislation.     The  act  of 
March  26,  1804,  (2  Staiutes,  287,)  declared,  with  a  proviso  saving  the 
rights  of  actual  settlers,  that  all  grants  for  lands  within  the  territory 
ceded  by  the  treaty  of  April  30,  1803,  the  title  whereof  was,  at  the  date 
of  the  treaty  of  St.  Ildefonso,  (October  1, 1800,)  in  the  government  of 
Spain,  and  every  act  or  proceeding  subsequent  thereto,  of  whatever 
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nature,  toward  obtaining  any  grant,  title,  or  claim  to  such  lands  should 
be  void  and  of  no  effect.  The  first  section  of  the  act  of  1805  related  to 
grants  or  orders  of  survey  prior  to  October  1,  1800,  to  parties  resident 
of  the  Territory  on  that  day.  The  fourth  section  of  the  act  of  1807  gave 
the  commissioners  power  to  decide  finally  upon  such  claims,  if  the  par- 
ties were  resident  of  the  Territory  December  20,  1803.  But  when  the 
order  of  survey  was  subsequent  to  said  1st  of  October  the  commissioners 
had  no  authority  to  confirm  it,  but  they  were  to  report  such  cases  to  the 
Secretary,  with  a  view  to  the  ultimate  action  of  Congress.  The  act 
obviously  has  not  the  slightest  reference  to  claims  confirmed  by  the  board, 
under  the  fourth  section  of  the  ^ct  of  1807 ;  nor  has  the  second  section 
of  the  act  of  June  2,  1858.  The  section  itself  was  repealed  by  the  act 
of  June  21, 1860.  (12  Stat,  1866.)  Claim  No.  104  is  placed  under  the 
bead  of  the  second  species  of  the  first  class  of  decisions  In  writing 
to  the  commissioners  for  Louisiana,  on  November  14,  1806,  the  Sec- 
retary of  the  Treasury  prescribed  rules  in  relation  to  the  forms  of 
the  transcripts  of  decisions  in  favor  of  claimants  for  land,  and  remarked, 
"  the  transcripts  of  decisions  for  each  district  should  be  arranged  in 
three  general  heads:  first,  complete  titles  from  French  or  Spanish 
grants,  and  this  class  to  be  subdivided  and  arranged  under  two  distinct 
beads :  first,  titles  derived  from  the  French  ;  and  second,  those  derived 
from  the  Spanish  government."  I  need  not  mention  the  other  classes. 
After  the  passage  of  the  act  of  1807,  he  directed  that  the  report  on 
claims^  rejected  by  them,  or  on  which  they  had  no  power  to  make  a 
final  decision,  should  be  arranged  into  three  general  classes,  each  of 
which  might  be  considered  as  a  distinct  transcript,  and  be  subdivided 
in  the  manner  prescribed  by  his  first  letter.  If  the  same  instruction  was 
sent  to  the  commissioners  in  the  territory  of  Orleans,  they  did  not  com- 
ply with  it;  but  I  notice  that  nearly  all  the  cases  among  which  No  104 
is  found  appear  to  be  those  where  the  party  held  a  complete  title. 

Counsel  in  his  correspondence  called  my  attention  to  confirmation  No. 
16',  to  McNeill,  and  states  that  the  land  therein  mentioned  consists  of  a 
portion  of  the  land  covered  by  the  plat  of  Trudeau's  survey.  This  sup- 
posed discrepancy  is  entirely  immaterial,  as  the  conflicting  rights  of  the 
parties,  both  claiming  under  complete  titles,  could  not  be  affected  by 
the  action  of  the  board  McNeill  probably  derived  title  under  Stephens ; 
but  of  this  fact  I  am  not  advised,  as  the  papers  in  No.  1 6  were  among 
those  abstracted  from  the  office  of  the  surveyor  general.  It  appears 
from  the  report  of  that  officer  that  Clark,  on  the  6th  of  August,  1806, 
by  a  notarial  act  conveying  the  remaining  undivided  half  of  this  1,920 
square  toises,  acknowledged  that  the  quantity  set  forth  in  the  preceding 
conveyance  for  the  other  half  was  inadvertently  given,  as  William 
Stephens  had  previously  bought  a  portion  of  the  land. 

I  am  also  referred  to  the  case  of  Elisha  Winter;  who  claimed  to  hold 
from  Governor  Carondelet  a  concession,  but  not  a  complete  title  founded 
upon  a  survey.  (American  State  Papers,  Gales  &  Seaton's  edition, 
vol.  2,  p.  632  ;  lb.,  vol.  3,  No.  241,  No.  261,  No.  315.)  The  words  in 
the  concession  were  "  Concedo  al  dicho  Elisha  Winter  mil  arpanes  de 
tierra  quadradas."  Winter  insisted  that  the  true  interpretation  of 
them  was,  *'  I  grant  to  the  said  Elisha  Winter  a  million  acres  of  land," 
and  he  made  a  claim  therefor.  The  board  rejected,  and  Congress  did 
not  recognize  and  confirm  it,  although  Winter  several  times  prayed  for 
the  favorable  action  of  that  body.  That  case  has  no  analogy  to  this, 
and  I  am  unable  to  perceive  that  it  bears  upon  any  question  before  me. 
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Carondelet's  patent,  by  reference  to  the  official  survey  attached  to  it, 
granted  a  definite  parcel  of  land  by  ascertained  and  distinctly  described 
boundaries.  It  conveyed  the  tract  "  as  fully  represented  on  the  annexed 
plan."  There  can  be  no  controversy  about  the  initial  point,  or  the 
course  and  termini  of  the  lines,  for  they  were  actually  run  and  a  record 
of  them  made.  The  statement  of  quantity  is,  therefore,  entirely  imma- 
terial, but  I  presume  that  it  is  accurate.  The  words  '^  las  referidas  mil 
nuevecientas  y  veinte  toesas  de  tierra  quadradas,"  in  Garondelet's  pat- 
ent, mean  "  the  above-mentioned  1,920  square  toises  of  land."  They 
should  have  been  '*  toesas  en  cuadro,"  if  intended  to  express  a  square 
bounded  by  lines,  each  1,920  toises  in  length.  Of  this  I  have  no  doubt 
In  Paschal's  Annotated  Digest,  p.  206,  will  be  found  a  translation  of 
the  Mexican  colonization  law  of  1823,  which,  among  other  things, 
adopts  and  defines  measures.  Computing  the  sitio,  it  would  contain 
25,000,000  square  varas.  This  is  expressed  in  Spanish  as  '*  varas  quad- 
radas."  In  Rockwell's  Spanish  and  Mexican  laws  will  be  found  a 
translation  of  land  measures  adopted  by  Mexico.  Where  the  words 
**  square  varas  "  o^cur,  they  are  a  translation  of  the  original  **  varas 
cuadras."  (See  Galvan's  "  Ordenanzas  de  Tierras  y  Augas,"  p.  441.) 
The  report  of  the  Senate  Committee  on  Private  Land  Claims  of  May 
19,  1860,  (Senate  Reports,  1st  session  thirty-sixth  Congress,  vol.  2,  No. 
228,)  held  that  the  phrase  ''cinco  leguas  cuadras,"  must  be  construed 
to  mean  ''  five  square  leagues/'  and  not ''  five  leagues  square  ;"  and  my 
predecessor,  in  his  letter  to  you  of  December  81,  1869,  remarks  that  the 
interpretation  should  be  applied  in  like  cases.  * 

Giving  to  the  memorandum  or  entry  of  the  commissioners  in  No.  104 
all  the  weight  claimed  for  it,  and  supposing  that  a  survey  might  be 
executed  without  the  certificate  of  confirmation,  I  should  have  no  hesi- 
tation in  saying,  even  in  the  absence  of  the  last  papers  from  the  sur- 
veyor general,  that  the  survey  does  not  cover  one  foot  of  the  land  men- 
tioned in  that  entry.  I  have  described  the  location  and  extent  of  the 
tract  it  embraces.  I  find  from  the  diagrams  accompanying  the  original 
report  of  the  surveyor  general  that  on  the  upper  side  it  is  bounded, 
among  other  lands,  by  those  of  Pierre  Foucher,  claiming  under  titles 
preceding  the  lOth  of  August,  1767  ;  by  those  of  John  E.  Bore,  whose 
claim  was  confirmed  by  the  same  commissioners  in  No.  130,  who  state 
that  875  arpents  of  the  land  had  ''  been  successively  transferred  by  the 
several  proprietors  thereof  since  the  year  1729  down  to  the  present 
claimant,  and  that  it  appeared  from  a  patent  or  complete  title  exhibited 
that  the  remaining  75  arpents  were  granted  by  the  Spanish  government 
to  the  claimant  on  the  7th  of  April,  1791 ;  by  those  of  Joseph  Ducros, 
(No.  190,)  who  in  person,  or  by  those  under  whom  he  jclaimed,  in- 
habited and  cultivated  the  tract  for  more  than  ten  consecutive  years 
prior  to  the  20th  day  of  December,  1803,  and  the  survey  whereof  was 
executed  under  the  French  government  in  the  year  1767.  I  refer  to 
these  entries  as  illustrating  the  diagram,  and  as  showing  the  fact  that 
the  lands  on  the  upper  side  of  Wilder's  survey  were  not  public  lands. 

My  reasons  for  the  opinion  that  the  lands  mentioned  in  No.  104  are 
those  delineated  in  Trudeau's  figurative  plan,  and  conveyed  by  Garon- 
delet's patent,  may  be  briefly  stated.  In  the  patents  executed  respect- 
ively by  Carondelet  and  Miro,  and  in  the  entry  made  in  No.  14,  the 
royal  grant  to  Winter  in  1791  is  mentioned.  All  of  these  papers 
obviously  relate  to  the  same  original  royal  order,  and  it  seems  that  the 
first  survey  of  Trudeau  was  made  to  give  it  a  location.     The  tract  is 
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boanded  on  the  apper  side  by  the  then  vacant  lands  between  it  and  the 
fortifications.  (See  entry  of  the  board  in  No.  175,  page  293.)  On  the 
lower  side  was  the  city.  It  is  also  shown  conclusively  that  the  plat  of 
the  sorvey  of  that  tract  was  before  the  board,  and  it  was  upon  it  and 
the  conveyances  submitted  to  them,  among  which  was  that  of  Richard 
Clark,  that  they  rendered  their  decision. 

In  view  of  these  material  and  controlling  facts,  we  must  seek  a  reason- 
able interpretation  of  the  expression  ''containing  1,920  toises  square;" 
and  I  construe  them  to  mean,  in  this  connection,  "containing  1,920 
superficial  toises."  It  would  hardly  be  used  to  describe  the  area  of  a 
tract  containing  3,686,400  square  toises ;  and  it  must  be  recollected  that 
such  an  area  was  larger  than  the  city  of  New  Orleans  at  the  time  of  the 
cession  of  the  province  to  the  United  States.  In  the  language  of  au- 
thority cited  by  counsel,  ''  the  entire  description  in  the  patent  must  be 
taken,  and  the  identity  of  the  land  ascertained  by  a  reasonable  con- 
struction of  the  language  used.  If  there  be  a  repugnant  call  which,  by 
the  other  calls  in  the  patent,  appears  to  have  been  made  through  mis- 
take, that  does  not  make  void  the  patent.  But  if  the  land  granted  be 
so  inaccurately  described  ais  to  render  its  identity  wholly  uncertain,  it  is 
admitted  that  the  grant  is  void."  The  doctrine  applies  also  to  decrees, 
jtidgments,  or  orders  of  a  tribunal  which  contain  a  description  of  a  tract 
of  land 

After  obtaining  possession  of  the  abstracted  document,  and  fully  in- 
vestigating the  case,  the  surveyor  general  was  satisfied  that  the  survey 
did  not  embrace  any  part  of  the  confirmed  claim  No.  104,  and  that  it 
ought  not  to  be  approved.  I  believe  there  is  no  instance  upon  record, 
after  a  surveyor  general,  before  the  final  action  of  your  Office,  has  dis- 
covered either  mistake  in  his  instructions  or  in  the  doings  of  his  deputy, 
and  satisfied  you  of  the  fact,  that  a  survey  has  been  carried  into  patent. 
•In  your  letter  of  the  18th  August  you  state  that  the  survey  of  Wilder 
is  incorrect  and  inval  id.  Your  decision  in  the  exercise  of  your  jurisdic- 
tion in  such  cases  is  final,  unless  reversed  on  appeal ;  but,  inasmuch  as 
you  originally  submitted  the  whole  question  to  the  Department  for  its 
opinion  and  supervisory  action,  the  case  has  been  retained  for  its  deter- 
mination. 

I  concur  fully  with  you  and  the  surveyor  general  in  the  opinion  you 
have  each  expressed  upon  the  survey,  and  direct  that  it  be  set  aside  and 
held  for  naught.  You  will  also  cancel  and  destroy  the  draught  of  the 
patent  transmitted  with  your  letter  of  the  11th  January  last 

The  papers  accompanying  your  letter  are  herewith  returned. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Jos.  S.  Wilson,  Commiasioner  General  Land-  Office, 


No.  470. 

INSTRUCTIONS. 

Relative  to  the  issue  of  certificates  of  location  under  the  act  of  June  2, 1858, 
(11  Stat.,  p.  294,)  for  private  land-claims  in  Louisiana. 

Dbpartmbnt  of  the  Intsbiob, 

Gensral  Land-Offios, 
Washington.  D.  C,  August  26,  1872. 
Sib  : — ^By  the  first  section  of  the  act  of  Congress  approved  March  3, 
83 
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1819,  entitled  ''An  act  for  adjasting  claims  to  land  and  establishing 
land-offices  in  the  districts  east  of  the  island  of  New  Orleans,"  certain 
claims  to  land  derived  from  the  Spanish  or  British  gorernmenta  are 
recognized  as  valid  and  complete  titles^  and  bj  the  second  section,  other 
claims  founded  on  written  evidence  of  title,  though  incomplete,  are  con- 
firmed ;  but  no  claim  is  confirmed  bj  the  second  sectioii  to  anj  person 
to  whom  the  title  to  a  tract  of  land  is  recognized  bj  the  first  section. 
Bj  the  third  section  of  said  act  a  grant,  as  a  donation,  is  made  to  a  class 
of  claimants  and  actual  settlers  who  had  no  written  evidence  to  su  stain 
their  claims,  but  who  had  actually  inhabited  or  cultivated  the  lands 
claimed  or  settled  on  prior  to  the  I5th  day  of  April,  1813 ;  but  it  is  pro- 
vided that  such  grant,  as  a  donation,  shall  be  limited  to  a  quantity  not 
exceeding  640  acres  to  one  person,  and  "  that  no  lands  shall  be  thus 
granted  which  are  claimed  or  recognized"  by  sections  1  and  2  of  said 
act.  By  the  first  section  of  the  act  approved  May  8, 1822,  entitled  "An 
act  supplementary  to  the  several  acts  for  adjusting  the  claims  to  land 
and  establishing  land-offices  in  the  districts  east  of  the  island  of  New 
Orleans,"  certain  claims  to  land  derived  from  the  Spanish  and  British 
governments  are  recognized  as  valid  and  complete  titles.  By  the  second 
section  other  claims,  derived  from  the  same  source  and  based  upon 
written  evidence  of  title,  though  incomplete,  are  confirmed,  and  by  the 
third  section,  as  in  the  act  of  March  3,  1819,  a  grant,  as  a  donation,  is 
made  to  certain  claimants  and  actual  settlers,  who  had  no  written  evi- 
dence to  sustain  their  claims,  but  who  had  actually  inhabited  or  culti- 
vated the  lands  claimed  or  settled  on  p^or  to  April  15,  1813,  but  this 
grant  is  limited  to  a  quantity  not  exceeding  640  acres  to  one  person, 
and  it  is  provided  that  no  lands  shall  be  thus  granted  which  are  claimed 
or  recognized  by  sections  1  or  2  of  said  act,  or  by  virtue  of  the  confirma- 
tion under  the  act  of  March  3, 1 8 1 9,  aforesaid.  By  the  act  of  June  2, 1 858, 
entitled  "An  act  to  provide  for  the  location  of  certain  confirmed  private 
land-claims  in  the  State  of  Missouri,  and  for  other  purposes,"  it  is, 
among  other  things,  provided  that  "  where  any  private  land-claim  has 
been  confirmed  by  Congress,  and  the  same,  in  whole  or  in  part,  has  not 
been  located  or  satisfied,  either  for  want  of  a  specific  location,  prior  to 
such  confirmation,  or  for  any  reason  whatsoever  other  than  a  discovery 
of  fraud  in  such  claim  subsequent  to  such  confirmation,  it  shall  be  the 
duty  of  the  surveyor-general  of  the  district  in  which  such  claim  was 
situated,  upon  satisfactory  proof  that  such  claim  has  been  so  confirmed, 
and  that  the  same,  in  whole  or  in  part,  remains  unsatisfied,  to  issue  to 
the  claimant,  or  his  legal  representatives,  a  certificate  of  location  for  a 
quantity  of  land  equal  to  that  so  confirmed  and  unsatisfied." 

Under  the  provisions  of  this  last-named  act  I  observe  that  numerous 
applications  have  been  made  to  your  office  for  certificates  of  location, 
not  only  by  those  persons  who  had  claims  confirmed  to  them  in  express 
terms,  by  acts  of  Congress,  but  also  by  those  persons  to  whom  Con- 
gress has  made  grants  as  donations.  Were  it  an  original  question,  I 
would  not  feel  justified  in  recognizing  these  donation  claims  as  con- 
firmed private  land-claims,  for  two  reasons : 

1.  Congress  made  donations  to  claimants  or  actual  settlers  where  it 
appeared  from  the  lists  or  registers  which  it  had  before  it  for  consider- 
ation, that  "  they  had  actually  inhabited  or  cultivated  the  land  claimed 
or  settled  on,  on  or  before  the  15th  day  of  April,  1813  j"  and  as  such 
registers  and  lists  do  show  that  certain  claims  were  so  inhabited  and 
cultivated,  and  fail  to  show  it  as  to  others,  the  natural  construction  of 
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tlie  act  would  be  to  confine  its  benefits  to  cases  where  it  is  shown  by 
such  registers  or  lists  that  the  land  bad  been  so  actually  inhabited  or 
cultivated,  and  to  exclude  all  others.  Congress  did  not,  it  appears  to 
me,  infer  inhabitation  or  cultivation  from  the  fact  of  settlement,  and, 
therefore,  by  the  terms  it  used,  it  required  the  inhabitation  or  cultiva- 
tion to  be  shown  by  the  registers  or  lists  themselves. 

2.  I  am  not  satisfied  that  a  simple  donation  or  gift  of  a  tract  of  land, 
which  has  not  been  surveyed  or  segregated  from  the  public  domain,  to 
a  party  whose  claim  or  right  to  the  same  is  not  recognized,  is  a  con- 
firmed private  land-claim.  The  donation  confers  upon  the  party  a 
private  land-claim,  and  should  Congress,  subsequently,  upon  its  being 
surveyed  and  set  apart  from  the  public  domain,  confirm  such  survey,  it 
then  undoubtedly  becomes  a  confirmed  privcUe  land-claim. 

But  the  questions  presented  are  not  new.  It  appears,  by  the  records 
and  tisages  of  this  Office  since  1819,  that  all  who  made  settlement  prior 
to  April  15,  1813,  have  been  regarded  as  entitled  to  donations;  and  it 
also  appears  that  this  class  of  claims  have  been  unifortnly  regarded  and 
treated  as  confirmed  private  land-claims.  This  construction  has  been 
adhered  to  so  long  that  notwithstanding  I  entertain  doubts  as  to  its 
being  legitimate  and  correct,  I  am  compelled,  though  reluctantly,  to 
acquiesce  in  and  follow  the  same  as  the  established  rule  of  the  Office ; 
but  while  doing  so  I  feel  it  incumbent  upon  me  to  enjoin  upon  you  the 
exercise  of  the  utmost  care,  vigilance,  and  circumspection  in  examining 
and  passing  upon  applications  for  certificates  of  location,  and  to  direct 
your  attention  to  the  requirements  of  the  law  authorizing  their  issue. 
The  act  only  authorizes  the  issue  of  certificates  of  location  "  where  a 
private  land-claim  has  been  confirmed  by  Congress,"  and  requires  you — 

1st.  To  take  satisfactory  proof  that  such  claim  has  been  so  confirmed. 

2d.  To  take  satisfactory  proof  that  the  same,  in  whole  or  in  part, 
remains  unsatisfied. 

If  the  proof  is  not  clear  and  conclusive  on  both  of  these  points,  you 
have  no  right  to  issue  certificates  of  location  in  any  case.  To  decide 
either  or  both  of  these  questions,  it  will  be  necesssary  for  you,  as  a  pre- 
liminary step,  to  ascertain  and  determine  the  exact  location  of  each 
claim  as  it  was  originally  made. 

This  will  clearly  appear  if  we  consider  the  fact  that  Congress,  by  the 
second  section  of  the  act  of  March  3,  1819,  excluded  ^rom  confirmation 
by  that  section  the  claims  of  any  person  to  whom  the  title  to  any  tract 
had  been  recognized  by  the  first  section,  and  by  the  third  section  ex- 
cluded from  grants,  as  donations,  such  lands  as  had  been  recognized  or 
confirmed  by  the  first  or  second  section;  and  again,  by  the  third  sec- 
tion of  the  act  of  May  8,  1822,  Congress  expressly  provided  that  no 
lands  should  be  granted  as  donations  which  had  been  claimed  or  recog- 
nized by  the  first  and  spcond  sections  of  that  act,  or  by  virtue  of 
the  confirmation  under  the  act  of  March  3,  1819.  It  follows,  as  a  mat> 
ter  of  course,  that  where  there  is  such  conflict,  and  the  prior  and  supe- 
rior confirmation  takes  precedence,  and  the  lands  covered  by  the  second 
or  inferior  claim  are  excluded  from  confirmation,  that  you  cannot  deter- 
mine whether  a  given  claim  is  confirmed  or  not  until  you  have  ascer- 
tained and  determined  its  precise  locality.  Again,  the  definite  location 
of  such  claim  is  necessary  to  prevent  the  Government  from  being  de- 
frauded by  the  duplication  of  claims  by  the  original  confirmees  or 
assignees,  for  I  observe  that  the  same  party  is  sometimes  rej)orted  on 
two  or  more  lists. 
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The  location  of  the  claim  is  also  necessary  to  a  determination  of  the 
area  or  quantity,  for  these  confirmations  or  donations  were  for  lands  in 
place  of  the  lands  which  had  been  claimed  and  inhabited  or  cultivated, 
and  were  not  in  the  nature  of  floats,  to  be  located  wherever  the  party 
might'  designate,  and  for  a  quantity  not  originally  embraced  in  the  claim 
or  settlement.  The  quantity  covered  by  the  original  claim  or  settle- 
ment was  not  enlarged  by  the  donation  act,  but  in  this  respect  the  acts 
are  clearly  restrictive,  and  limit  the  party  to  640  acres,  or  such  less 
quantity  as  he  had  embraced  in  his  original  location. 

The  rough  estimate  of  quantity  made  by  the  party  in  presenting  his 
claims  before  survey  is  not  conclusive,  and  the  quantity  to  which  a  party 
is  entitled  can  only  be  determined  by  a  definite  location  of  his  claim  and 
the  adjustment  of  conflicts,  and  it  has  frequently  occurred  that  the  quan- 
tity originally  claimed  had  been  much  reduced  by  a  precise  location  of 
lines,  in  the  absence  of  any  contest,  or  by  the  adjustment  of  conflicting 
interests  in  cases  where  the  inferior  title  had  to  yield  to  the  superior. 
The  law  is,  ib  my  opinion,  not  only  clear  on  these  points,  but  my  inter- 
pretation of  it  is  sustained  by  the  usage  and  practice  of  the  Office  from 
1819  to  the  present  time.  It  was  not  until  the  act  of  June  2, 1858,  au- 
thorizing the  issue  of  certificates  of  location,  that  a  claim  could  be  treated 
as  a  ''  float,"  and  that  act  would  not  have  become  a  law  if  parties  had 
been  previously  allowed  to  locate  their  claims  according  to  their  choice ; 
but  as  they  had  been  confined  to  the  lands  settled  on  and  inhabited  or 
cultivated,  and  the  original  settlement  and  inhabitation  or  cultivation 
fixed  and  determined  the  locality  of  the  claim,  and  they  were  not  per- 
mitted to  go  elsewhere  and  take  up  an  equal  quantity,  and  as  it  some- 
times happened  that  the  Government,  through  inadvertence  or  mistake, 
disposed  of  the  land  embraced  in  the  original  claim,  Congress  undoubt- 
edly thought  it  just  and  equitable  to  give  the  parties  wfaoKC  lands  had 
been .  thus  disposed  of  the  right  to  locate  an  equal  quantity  of  other 
lands,  and  it  provided  for  the  issue  of  certificates  of  location  to  enable 
them  to  do  so,  and  thus  a  claim,  which  before  that  time  had  been  fixed 
and  confined  to  a  certain  place,  became  locatable  wherever  the  party 
might  elect,  on  lands  subject  to  private  sale.  But  there  is  nothing  in 
the  act  of  Congress  which  can  be  construed  to  authorize  the  issue  of 
certificates  of  location  to  parties  whose  claims  cannot  be  located  because 
of  conflict  with  claims  held  by  a  prior  or  superior  title,  for  such  claims 
have  never  been  confirmed,  for  the  good  and  sufficient  reason  that  the 
claimants  were  not  settlers  on  the  public  domain,  but  intruders  and 
trespassers  on  private  property. 

In  order  to  guard  against  and  prevent  the  issue  of  certificates  of 
location  to  parties  who  may  not  be  clearly  entitled  thereto,  you  are 
hereby  instructed  to  require  all  applicants  for  such  certificates,  in  mak- 
ing proof  of  confirmation  and  non-satisfaction  of  a  claim,  to  define  and 
establish,  by  full  and  satisfactory  evidence,  the  exact  location  of  the 
claim  according  to  its  original  boundaries,  and,  if  the  claim  is  not  pre- 
sented by  the  original  confirmee,  you  will  require  the  assignee  or  legal 
representative  of  such  confirmee  to  prove  and  show  a  continuous  and 
connected  chain  of  title  from  such  confirmee  to  such  assignee  or  legal 
representative.  Unless  the  proof  is  full,  explicit,  and  satisfactory,  on 
all  the  points  involved  in  the  investigation,  you  should  decline  to  issue 
certificates  of  location.  As  the  act  of  June  2,  1858,  charges  this  Office 
with  the  duty  of  determining  whether  such  certificates  of  location  are 
properly  issued,  you  will,  in  all  cases  where  you  issue  certificates,  for- 
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ward  them  to  this  Office  for  approval,  accompanied  by  the  evidence 
upon  which  jou  have  based  your  decision,  and  also  state  fully,  in 
a  report  over  your  own  signature,  your  reasons  for  issuing  such  cer- 
tificates. 
Please  acknowledge  the  receipt  of  this  letter. 

Respectfully, . 

WILLIS  DRUMMOND,  Gommusnoner. 
E.  W.  Foster,  Esq., 

United  Stages  Surveyor-Oeneral,  New  Orleans,  La. 


No.  471. 

D.  J.  WEDGE. 

1.  No  settlement  claim  in  Louisiana  was  confirmed  by  act  of  May  8, 1822, 
which  conflicted  with  superior  recognized  or  confirmed  claims,  and  in  or- 
der to  determine  whether  such  a  settlement  claim  is  confirmed,  it  is  first 
necessary  to  ascertain  its  location. 

2.  Before  certificates  of  location  under  the  act  of  June  2, 1858,  are  issued  by 
the  Surveyor  General,  that  officer  should,  Ist.  Take  satisfactory  proof  that 
the  claim  has  been  confirmed.  2d.  Take  proof  that  the  claim  remains  in 
whole  or  in  part  unsatisfied. 

3.  The  Commissioner  of  the  General  Land -Office  has  authority  in  these  cases 
to  prescribe  the  kind  of  proof  and  the  manner  in  which  it  shall  be  made. 

4.  Settlement  claimants  under  the  acts  of  March  3, 1819,  and  May  8, 1822, 
were  not  entitled  in  all  cases  to  640  acres  each. 

5.  The  burden  of  proof  is  upon  the  applicant  for  certificate  of  location  under 
the  act  of  June  2, 1858,  to  show  that  the  claim  in  lieu  of  which  certificates 
are  asked,  has  been  confirmed. 

Department  of  the  Interior, 

General  Land  OffiOe, 
Washington,  D.  C,  July  14,  1873. 

Sir  : — The  case  of  D.  J.  Wedge,  claiming  to  be  the  legal  representa- 
tive of  Thomas  Chritendon,  applicant  for  a  certificate  of  location  for  640 
acres  of  land  under  the  act  of  June  2,  1858,  brought  before  this  Office 
by  appeal  from  your  decision  of  January  6,  18*73,  refusing  to  issue  such 
certificate,  for  the  reason  that  the  parties  had  failed  to  show  the  location 
of  the  original  claim,  has  been  carefnlly  examined  and  considered. 

By  the  eighth  section  of  the  act  of  Congress  approved  April  20, 1812, 
entitled  ''  An  act  for  ascertaining  the  titles  and  claims  to  land  in  that 
part  of  Louisiana  which  lies  east  of  the  river  Mississippi  and  island  of 
New  Orleans,"  as  extended  by  the  supplemental  act  of  April  18,  1814, 
and  March  3,  1819,  certain  commissioners  were  authorized  and  required 
to  report  for  the  consideration  of  Congress  a  list  of  actual  settlers  on 
the  public  lands  in  said  district,  who  had  no  claims  derived  either  from 
the  French,  British,  or  Spanish  governments. 

Under  these  acts  a  list  was  reported,  including  the  claim  of  Thomas 
Chritendon,  based  on  settlement  alleged  to  have  been  made  in  1811. 
This  list,  made  by  Cosby  and  Skip  with,  on  the  4th  of  July,  1821,  did 
not  show  the  quantity  of  land  claimed  by  Chritendon.  This  and  other 
lists  having  been  reported  to  Congress,  it,  by  the  third  section  of  the  act 
approved  May  8,  1822,  made  a  conditional  grant  or  donation  to  such 
settlers  in  the  following  language : 

"  And  be  it  further  enacted,  That  every  person,  or  his  or  her  legal 
representative,  whose  claim  is  comprised  in  the  lists  or  registers  of 
claims  reported  by  the  registers  and  receivers,  and  the  persons  embraced 
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in  the  lists  of  actual  settlers,  or  their  legal  representatives,  not  bavinf? 
any  written  evidence  of  claim  reported  as  aforesaid,  shall,  when  it  ap- 
pears by  the  said  reports  or  by  the  said  lists  that  the  land  claimed  or 
settled  on  had  been  actually  inhabited  or  cultivated  by  such  person  or 
persons  in  whose  right  he  claims,  on  or  before  the  fifteenth  day  of  April, 
one  thousand  eight  hundred  and  eighteen,  be  entitled  to  a  grant  for  the 
land  so  claimed  or  settled  on,  as  a  donlitlon :  Provided,  That  not  more 
than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same 
shall  not  contain  more  than  six  hundred  and  forty  acres  ;  and  that  no 
lands  shall  be  thus  granted  which  are  claimed  or  recognized  by  the 
preceding  sections  of  this  act,  or  by  virtue  of  a  confirmation  under  an 
act  entitled  '  An  act  for  adjusting  the  claims  to  land,  and  establishing 
land-offices  in  the  districts  east  of  the  island  of  New  Orleans,'  approved 
on  the  third  day  of  March,  eighteen  hundred  and  nineteen:  And  pro- 
vided also,  That  no  claim  shall  be  confirmed  where  the  quantity  was 
not  ascertained  and  report  made  by  the  registers  and  receivers,  prior  to 
the  twenty-fifth  day  of  July,  one  thousand  eight  hundred  and  twenty." 

It  is  assumed  by  the  attorneys  for  the  applicant  that  this  section 
granted  and  confirmed  to  Ohritendon  the  laud  claimed  by  him,  to  the 
extent  of  640  acres,  but  Congress  appears  to  have  entertained  a  differ- 
ent opinion,  for  it  treated  the  list  in  which  this  claim  was  reported  as 
not  coming  within  the  provisions  of  the  grant  and  confirmation  made 
by  that  section,  for  the  reason  that  the  quantity  of  land  was  not  ascer- 
tained and  reported  prior  to  the  25th  day  of  July,  1820,  and  by  act 
approved  August  6, 1846,  it  removed  the  restriction  imposed  by  the 
second  proviso  of  the  third  section  of  the  act  of  May  8,  1822,  and  con- 
firmed the  claims  embraced  in  certain  lists  which  had  been  excluded  by 
that  proviso. 

But  this  confirmation  was  subject  to  all  the  other  restrictions  and 
limitations  contained  in  the  said  third  section  of  the  act  of  May  8, 1.822, 
as  will  fully  appear  by  reference  to  the  act  of  August  6,  1846,  which  is 
in  the  following  language: 

**  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  second  pro- 
viso of  the  third  section  of  the  act  of  eighth  May,  eighteen  hundred  and 
twenty-two,  entitled  'An  act  supplementary  to  the  several  acts  for  ad- 
justing the  claim  to  land  and  establishing  land-offices  in  the  districts 
east  of  the  island  of  New  Orleans,'  shall  not  apply  to  the  reports  dated 
eighteenth  November,  eighteen  hundred  and  twenty,  and  twenty  fourth 
July,  eighteen  hundred  and  twenty-one,  of  Cosby  and  Skipwith,  on  set- 
tlement-claims in  that  part  of  Louisiana  which  lies  east  of  the  Missis- 
sippi River  and  west  of  Pearl  River,  but  such  claims  which,  according 
to  the  said  reports,  were  inhabited  or  cultivated,  or  where  the  date  of 
settlement  was  before  the  fifteenth  April,  eighteen  hundred  and  thir- 
teen, are  hereby  confirmed,  under  the  other  restrictions  of  said  third 
section ;  but  this  confirmation  shall  in  no  manner  affect  prior  rights, 
and  shall  only  amount  to  a  relinquishment  on  the  part  of  the  United 
States." 

As  the  first  proviso  to  the  third  section  of  the  act  of  May  8,  1822, 
limited  and  restricted  grants  of  donations  to  settlers  on  the  public  lands, 
and  expressly  excepted  and  excluded  from  the  grant  the  claims  of  set- 
tlers which  were  in  conflict  with  the  superior  claims  recognized  by  the 
first  and  second  sections  of  the  act,  and  confirmed  by  the  act  approved 
March  3,  1819,  it  follows^  as  a  matter  of  course,  that  no  settlement 


TITLE  VI.]  PRIVATE  LAND  CLAIMS.  619 

claim  was  confirmed  which  conflicted  with  such  snperior  recognized  or 
confirmed  claims;  and  therefore,  in  order  to  decide  whether  any  particu- 
lar settlement  claim  was  confirmed  by  the  act  of  May  8,  1822,  or 
August  6,  1846,  it  is  first  necessary  to  ascertain  its  location,  and  to  de- 
termine whether  the  settlement  was  made  upon  the  public  lands  of  the 
United  States,  or  upon  the  private  land  claims  of  individuals  deriving 
title  from  the  French,  British,  or  Spanish  governments.  For  if  the 
claim  was  not  upon  the  public  lands  it  was  not  confirmed  by  Congress, 
and  if  it  was  not  confirmed  by  Congress  there  is  no  law  authorizing  the 
issue  of  certificates  of  location ;  for  the  act  of  Congress  approved  June 
8,  1858,  only  authorizes  the  issuance  of  such  certificates  of  location  in 
cases  in  which  a  private  land  claim  has  been  confirmed  by  Congress,  and 
remains  unsatisfied,  in  whole  or  in  part ;  and  the  same  act  requires  you, 
before  issuing  such  certificates,  to  take  satisfactory  proof  that  the  claim 
has  been  so  confirmed. 

This  will  more  fully  appear  by  reference  to  the  third  section  of  said 
act,  which  provides  "  that  in  all  cases  of  confirmation  by  this  act,  or 
where  any  private  land  claim  has  been  confirmed  by  Congress,  and  the 
same,  in  whole  or  in  part,  has  not  been  located  or  satisfied,  either  for  want 
of  a  specific  location  prior  to  such  confirmation,  or  for  any  reason  what- 
soever, other  than  a  discovery  of  fraud  in  such  claim  subsequent  to  such 
confirmation,  it  shall  be  the  duty  of  the  surveyor  general  of  the  district 
in  which  such  claim  was  situated,  upon  satisfactory  proof  that  such 
claim  has  been  so  confirmed,  and  that  the  same,  in  whole  or  in  part, 
remains  unsatisfied,  to  issue  to  the  claimant,  or  his  legal  representa- 
tives, a  certificate  of  location  for  a  quantity  of  land  equal  to  that  so  con- 
firmed and  unsatisfied."  I  could  not  see  how  it  was  possible  to  decide 
that  one  of  these  donation  claims  covering  a  settlement,  and,  therefore, 
confined  and  limited  to  a  particular  tract  of  land,  and  in  nowise  partak- 
ing of  the  nature  of  a  ''  float,"  to  be  located  at  the  discretion  of  the 
claimant,  had  been  confirmed,  unless  the  location  of  the  tract  was  first 
ascertained;  and,  therefore,  on  the  26th  of  August,  1872,  I  addressed 
you  a  letter  of  instructions  directing  you  to  take  testimony  as  to  the 
ori^nal  location  of  these  settlement  claims. 

The  attorneys  for  the  applicant  in  this  case,  in  lengthy  and  able  argu- 
ments, not  only  question  the  right  of  this  Office  to  prescribe  any  rules 
for  your  guidance  in  the  matter  of  taking  proof  in  applications  for  cer- 
tificates of  location  under  the  third  section  of  the  act  of  June  2,  1858, 
but  also  attempt  to  show  that  the  particular  instructions  were  not  cor- 
rect, claiming  that  the  surveyor  general  acts  judicially  in  weighing  the 
proof,  and  that  this  Office  has  no  jurisdiction  to  prescribe  what  shall  be 
the  kind  or  amount  of  proof  in  these  cases. 

In  support  of  this  position,  they  give  extracts  from  the  opinions  of 
Attorneys  General  Wirt  and  Butler,  based  upon  the  acts  of  February  5, 
1813,  and  May  29,  1830,  to  the  effect  that  where  proof  must  be  made 
to  the  satisfaction  of  the  register  and  receiver,  this  Office  cannot  revise 
or  control  their  decision,  or  make  any  regulations  concerning  the  weight 
or  force  of  evidence  that,  may  be  offered. 

These  opinions  were  written  before  the  passage  of  the  act  of  July  4, 
1836,  entitled  "An  act  to  re-organize  the  General  Land-Office,"  which 
gave  to  the  Commissioner  of  that  Office  a  general  supervisory  power  over 
all  matters  pertaining  to  the  survey  and  sale  of  the  public  lands  of  the 
United  States,  as  well  as  private  land  claims,  and  under  which  it  has 
been  repeatedly  held  by  departmental  decisions  that  he  not  only  had 
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the  power  to  issae  regulations,  but  to  review  the  acts  and  decisions  of 
his  subordinates  performed  and  made  pursuant  to  the  provisions  of  stat- 
utes similar  to  the  act  of  June  2,  1858,  which  does  not  in  express  terms 
provide  for  such  regulations  or  for  appeals. 

But  admitting  that  the  opinions  of  the  Attorneys  General  cited  by 
counsel  are  correct  under  the  statute  of  June  2,  1858,  they  are  not  ap- 
plicable to  the  case  under  consideration ;  for  in  the  instructions  of  August 
26,  18*72,  to  which  counsel  object,  there  is  nothing  whatever  intended 
to  control,  or  which  could  have  the  slightest  tendency  to  control,  the 
exercise  of  your  judgment  as  to  the  weight,  force,  or  sufficiency  of  the 
evidence  submitted  by  any  applicant  in  support  of  a  claim  for  certifi- 
cates of  location.  On  the  contrary,  they  relate  solely  to  the  kind  of 
proof  which  should  be  offered  for  your  consideration,  leaving  you  to  judge 
of  its  sufficiency.  This,  instead  of  being  in  conflict  with  the  opinions 
of  the  Attorneys  General,  is  in  complete  harmony  therewith ;  for  At- 
torney General  Butler,  in  the  very  opinion  from  which  the  attorneys  for 
applicant  quote,  says  that  the  Commissioner  of  the  General  Land -Office 
*'  may  prescribe  rules  conformably  to  which  the  proof  is  to  be  made," 
and  "  determine  by  regulations  what  kind  of  proof  shall  be  received  and 
in  what  manner  it  shall  be  made." 

By  reference  to  my  instructions  of  August  26, 18t2,  you  will  perceive 
that  t^is  is  all  that  is  done.  You  are  merely  directed,  1  st,  to  take  sat- 
isfactory proof  that  the  claim  had  been  confirmed;  2d,  to  take  satisfac- 
tory proof  that  the  same  in  whole  or  in  part  remained  unsatisfied ;  3d, 
in  order  to  determine  whether  a  claim  was  in  conflict  with  a  superior 
claim,  and  thereby  excluded  from  confirmation  by  the  acts  of  March  3, 
1819,  and  May  8, 1822,  you  were  directed  to  take  proof  as  to  the  loca- 
tion of  the  claim.  There  is  not  one  word  in  the  instructions  ''concern- 
ing the  weight  or  force  of  the  evidence  that  may  be  offered,"  or  that 
had  the  remotest  tendency  to  control  your  judgment  as  to  its  sufficiency 
or  insufficiency. 

The  attorneys  in  this  case  say  that  the  Commissioner  cannot  pre- 
scribe what  shall  be  the  kind  or  amount  of  proof;  Attorney-General 
Butler,  on  the  contrary,  says  that  he  may  prescribe  the  kind  of  proof 
and  the  manner  in  which  it  shall  be  made.  Accepting  the  opinion  of 
the  Attorney-General  as  authority,  I  confined  my  instructions  to  the 
kind  of  proof  to  be  taken,  leaving  you  to  judge  of  its  weight,  and  to  issue 
or  refuse  to  issue  certificates  according  to  your  judgment  as  to  its  suf- 
ficiency or  insufficiency,  subject  to  revision  and  approval  or  disapproval 
by  this  Office. 

But  the  attorneys  for  applicant  say  that  it  is  impossible  for  them  to 
furnish  proofs  of  the  location  of  their  claim.  This  is  their  misfortune. 
But  as  Congress  requires  proof  of  confirmation,  and  the  question  of 
confirmation  cannot  be  decided  without  first  ascertaining  its  location,  I 
see  no  way  by  which  this  Office  can  properly  relieve  them  from  the  dif- 
ficulty of  their  situation.  It  is  the  duty  of  this  OflSce,  and  of  yours,  to 
protect  the  Government  against  improper  and  unfounded  claims;  and 
this  can  only  be  done  by  requiring  parties  to  bring  themselves  clearly 
within  the  provisions  of  the  statutes  under  which  they  assert  their 
claims. 

Statutes  are  cited  to  show  that  at  the  time  these  claims  were  made 
settlers  were  prohibited  from  marking  their  lines  or  boundaries  in  a 
particular  manner.  But,  as  my  instructions  did  not  require  the  boun- 
daries of  claims  to  be  established  by  any  particular  marks,  I  am  unable  to 
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see  what  bearing  these  citatioDS  have  apoa  the  case  nnder  consideration. 
The  claim  of  an  actaal  settler  on  the  public  domain  does  not  necessa- 
rily have  to  be  defined  by  "  blazed  lines"  or  stakes  in  order  to  establish 
its  identity,  but  it  is  usually  asserted  in  such  a  manner  as  to  be  known 
and  recognized  by  neighboring  settlers. 

It  is  claimed  that  it  was  the  duty  of  the  Government  to  make  the 
snrvey  of  these  donations^  and,  as  its  officers  neglected  to  do  so,  the 
claimant  should  not  suffer  the  consequences  of  their  neglect.  But  no 
neglect  is  shown  in  this  case,  and  the  Government  does  not  presume 
neglect  on  the  part  of  its  officials.  The  circumstances  do  not  indicate 
neglect,  but  rather  that  the  surveyor,  who  established  the  boundaries 
of  other  claims,  did  not  find  Chritendon  in  possession  of  any  public 
lands  that  could  be  located.  This  presumption  is  strengenthed  by  the 
fact  that  neither  Chritendon  nor  any  one  claiming  to  be  his  heir  or  a 
purchaser  from  him  has  ever  asserted  a  claim  since  the  list  was 
reported. 

The  claim  for  certificates  of  location  is  now  asserted  by  a  man  who 
does  not  pretend  that  he  ever  knew  anything  of  Chritendon  or  any 
heir  of  his,  or  the  place  of  his  pretended  settlement,  but  who  derives 
all  the  right  he  has  through  a  purchase  at  a  recent  succession  sale. 

The  attorneys  argue  at  great  length  to  show  that  the  claim  is  not 
limited  by  the  improvements,  and  that  all  actual  settlers  to  whom 
donations  were  made  by  the  acts  of  March  3,  1819,  and  May  8,  1822, 
are  entitled  to  640  acres  of  land.  I  fully  agree  with  them  in  the 
opinion  that  the  improvement  of  the  whole  claim  was  not  necessary, 
and  that  the  claim  was  not  limited  in  area  by  the  improvements ;  but, 
although  they  were  entitled  in  some  instances  to  a  greater  area  than 
that  actually  improved,  a  claim  had  to  be  so  located  as  to  include  the 
improvements,  but  they  were  not  entitled  in  all  cases  to  640  acres  of 
land,  and  in  the  adjustment  of  these  donation  claims  numerous  instances 
can  be  cited  where,  by  reason  of  conflict  with  superior  titles,  the  claim 
was  limited  to  a  less  quantity,  and  in  some  instances  the  claim  was 
wholly  defejited  by  such  conflict,  and  it  has  never  been  held  that  a 
claimant  was  absolutely  entitled  to  640  acres,  although  the  Govern- 
ment, in  a  liberal  spirit,  allowed  that  amount  to  be  surveyed  and  set 
off  to  each  claimant  where  so  much  public  land  could  be  found  in  one 
body,  including  his  improvements,  and  not  in  conflict  with  a  superior 
right  or  title. 

It  is  further  argued  that  the  non-location  of  the  claim  does  not  defeat 
the  right  or  confirmation.  This  is  true  if  the  party  had  a  settlement 
claim,  and  the  location  of  the  claim  can  now  be  ascertained,  so  as  to  de- 
termine whether  it  was  on  public  or  private  land,  and  enable  you  to 
decide  whether  it  was  confirmed  or  unconfirmed. 

The  claimant  is  entitled  to  certificates  of  location,  provided  the  claim 
was  not  in  conflict  with  a  superior  title  and  has  bean  confirmed  by 
an  act  of  Congress. 

But  if  the  location  of  the  claim  cannot  be  ascertained,  it  is  impossible 
to  decide  whether  or  not  it  was  confirmed,  and  if  you  cannot  decide 
that  it  was  confirmed,  and  that  it  remains  unsatisfied,  the  issuance  of 
certificates  of  location  is  not  authorized. 

Counsel  contend,  however,  that  the  question  of  conflict  is  not  mate- 
riaf,  that  it  is  the  claim  and  not  the  land  which  is  confirmed,  and  that 
settlers  had  a  right  to  640  acres  of  land  notwithstanding  such  conflict. 
This  is  not  in  harmony  with  the  act  making  the  donation,  or  the  con- 
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temporaDeous  constructioii  placed  on  it  by  the  Goyernmeat.  Congress 
may,  and  frequently  does,  grant  or  confirm  to  a  party  a  quantity  of 
land,  and  authorize  him  to  makp  the  location  upon  any  of  the  public 
lands  of  the  United  States,  subject  to  entry ;  but  it  did  not  do  so  in 
this  and  other  cases  of  the  same  class,  but  donated  particular  tracts  of 
land,  viz:  the  land  settled  upon  and  inhabited  or  cultivated  prior  to 
April  16,  1813. 

The  grant  and  confirmation  were  for  lands  "  in  place,"  and  the  party 
was  confined  in  the  location  to  the  lands  which  he  had  inhabited  or 
cultivated,  and  was  not  permitted  to  make  a  selection  at  his  discretion. 

Therefore  the  argument  of  counsel,  on  this  point,  is  not  applicable  to 
the  case  we  are  now  considering,  however  proper  it  might  be  in  the  case 
of  a  grant  partaking  of  the  nature  of  '*  a  float.'' 

Counsel  further  argue  that  the  want  of  a  specific  location  cannot  de- 
feat the  claim  of  their  client.  This  is  true,  provided  the  claim  was  con- 
firmed, but  if  it  was  not  confirmed  he  has  no  right  to  certificates  of  loca- 
tion under  any  circumstances. 

And  as  the  question  of  confirmation  cannot  be  decided  without  first 
ascertaining  the  locus  of  the  original  claim  or  settlement,  it  is  indispen- 
sably necessary  for  you  to  take  proof  on  that  point,  not  alone  for  the 
purpose  of  discovering  whether  the  claim  has  been  satisfied,  but  for 
determining  whether  its  situation  was  such  as  to  bring  it  within  the 
acts  confirming  settlement  claims  on  the  public  lands,  but  expressly 
excluding  such  as  might  be  found  on  private  grants  made  by  the  Gov- 
ernment from  which  the  United  States  derived  title. 

A  claim  may  have  been  confirm  ed  and  not  satisfied  by  specific  loca- 
tion or  otherwise.  In  such  case  Congress  provides  indemnity  in  the 
form  of  certificates  of  location.  But  it  does  not  make  provision  for  sat- 
isfying claims  which  wore  not  confirmed,  and  therefore  requires  proof 
to  be  taken  on  that  point.  In  this  case  the  objection  to  the  issuance 
of  scrip  is  not  merely  that  the  claim  has  not  been  specifically  located, 
but  that  it  has  not  been  confirmed. 

The  burden  of  proof  is  on  the  claimant  to  show  confirmation,  and  in 
order  to  do  so  he  must  show  where  the  settlement  and  claim  were 
originally  made ;  for  Congress  did  not  confirm  all  claims,  but  only  cer> 
tain  settlement  claims  having  a  fixed  place;  or,  in  other  words,  it  did 
not  grant  and  confirm  to  these  settlers  the  right  to  make  a  location  any- 
where they  might  select  on  the  public  domain,  but  merely  gave  to  them 
the  claims  which  they  had  already  niade  and  located,  provided  that 
they  should  be  found  on  the  public  lands  of  the  United  States. 

Numerous  statutes  are  cited  to  show  that  Congress  granted  indem- 
nity, or  authorized  new  locations,  in  cases  where  settlers  and  claimants 
had  been  deprived  of  their  claims  by  conflict,  or  a  subsequent  disposi- 
tion of  the  lands  by  the  Government. 

These  statutes  have  no  bearing  upon  this  case  further  than  to  sustain 
the  position  which  this  Office  takes  —that  Congress  alone  can  afford 
relief  in  such  cases. 

In  the  cases  cited  it  provided  such  relief  by  special  acts  making  new 
grants  to  the  parties  whose  previous  claims  had  been  defeated  because 
of  conflicts  with  superior  titles,  regardless  of  the  fact  as  to  whether  the 
first  claims  had  been  confirmed  or  not. 

In  other  words,  having  the  power  to  dispose  of  the  public  domtfin, 
and  considering  the  peculiar  circumstances  and  equities  of  the  particu- 
lar cases  presented  to  it  for  consideration,  it  provided  relief  by  author- 
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izing  ne  w  locations ;  not  because  the  original  claims  were  confirmed 
private  land  claims,  bat  because  Congress,  in  its  discretion,  thought 
the  parties  entitled  to  relief. 

In  acting  on  the  list,  however,  in  which  Chritendon's  claim  was  re- 
ported,-Confess,  confined  the  relief  to  cases  which  it  had  confirmed, 
and  this  OfiQce  possesses  neither  the  power  nor  the  right  to  go  beyond 
its  provisions  and  authorize  the  issuance  of  certificates  of  location  to 
parties  whose  claims  had  not  been  confirmed  by  Congress,  nor  even  to 
parties  whose  claims  had  been  confirmed  by  authorized  commissioners 
or  by  the  courts. 

Congress  expressly  limited  the  jurisdiction  of  surveyors  general  in 
the  matter  of  issuing  certificates  of  location  to  cases  which  it  had  ex- 
amined and  confirmed,  and  required  them  to  take  satisfactory  proof 
that  they  had  been  so  confirmed.  And  therefore  it  follows  that  in  all 
cases  where  the  fact  of  confirmation  is  not  fully  and  unquestionably 
established,  you  should  refuse  to  issue  certificates. 

In  this  case  the  determination  of  the  location  of  the  claim  became 
necessary  to  a  decision  as  to  whether  it  had  or  had  not  been  confirmed,  and 
as  its  location  could  not  be  shown  or  ascertained  with  sufficient  certainty 
to  enable  you  to  decide  whether  it  had  or  had  not  been  confirmed,  you 
did  right  in  refusing  to  issue  the  certificates  of  location.  I  therefore 
affirm  your  decision,  because  the  fact  of  confirmation  has  not  been 
established,  but  waive  any  consideration,  or  decision,  on  the  point  as 
to  whether  D.  J.  Wedge  is  a  legal  representative  of  Thomas  Chriten- 
don  by  virtue  of  his  purchase  at  the  succession  sale,  for  the  reason  that, 
as  the  claim  of  Chri tendon  has  not  been  confirmed)  the  decision  on  that 
point  is  not  material  in  this  case. 

Ton  will  give  the  parties  in  interest  notice  of  this  decision,  allowing 
sixty  days  for  appeal. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
E.  W.  FosTEB,  Esq.,  United  Slates  Surveyor- General,  New  Orleans,  La. 

No  appeal  taken. 


Kg.  472. 

CIRCULAR. 

General  Land  Ofiioe, 

October  25th,  1860. 

Gentlemen: — By  an  act  of  Congress  approved  June  22,  1860,  en- 
titled ''  An  act  for  the  final  adjustment  of  private  land  claims  in  the 
States  of  Florida,  Louisiana  and  Missouri,  and  for  other  purposes,"  you 
are  appointed  Commissioners  to  hear  and  decide,  under  instructions 
from  this  office,  all  matters  respecting  such  claims  to  land  within  your 
district  as  come  within  the  provisions  of  said  act. 

Tou  will  observe  that  this  act  confers  power  upon  you  to  receive 
such  claims  only  as  are  founded  on  written  title,  and  hence  you  have  no 
authority  to  receive,  or  act  upon,  any  claim  founded  on  ancient  settle- 
ment merely,  where  the  same  is  unaccompanied  by  such  written  title 
from  the  authorities  of  the  former  government. 

You  are  authorized  to  receive  and  act  upon  such  claims  for  tracts 
within  your  district  as  have  emanated  from  any  foreign  government, 
bearing  date  prior  to  the  cession  to  the  United  States  of  the  territory 
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out  of  which  said  States  were  formed,  or  dariDg  the  period  when  any 
such  gov^ernment  claimed  sovereignty,  or  had  the  actual  possession  of 
the  district  or  territory  in  which  the  lands  so  claimed  are  situated. 

This  warrants  you  in  receiving  and  acting  upon  claims,  which  origi- 
nated under  the  former  governments,  where  they  exercised  the  granting 
power  ^^'wre,  and  before  such  governments  had  ceded  the  country,  and 
those  made  by  the  Spanish  authorities  while  in  actual  occupancy  of  ter- 
ritory held  by  them  as  the  government  de  facto.  Thus,  for  example: 
Spain  parted  with  her  legal  authority  over  the  province  of  Louisiana 
by  the  Secret  Treaty  of  1800,  at  San  Ildefonso;  Spain  ceded  Louisiana 
to  France,  and  during  the  pedod  that  elapsed  from  that  time  to  the  ces- 
sion to  the  United  States  in  1803,  by  Napoleon,  the  Spanish  authorities 
exercised  the  granting  power,  and  so,  several  years  subsequent  to  1803, 
Spain,  while  in  occupancy  of  the  portion  of  the  ancient  province  of  Lou- 
isiana between  the  Iberville,  or  Manchac,  and  the  Perdido,  exercised 
the  granting  power,  and  during  this  period  her  grants  were  those  of 
the  government  de  facto. 

Tour  attention  is  particularly  directed  to  the  1st,  2d,  3d,  Uh,  8th, 
9th,  and  10th  sections  of  this  act 

Seotion  1.  Under  this  section  you  will  receive  all  applications  of 
persons,  or  their  legal  representatives,  having  the  right  to  claim  under 
the  provisions  of  the  act;  also,  the  evidence  of  claim,  abstract  of  title, 
plat  of  survey,  and  the  sworn  statement  required  by  the  act.  Should 
there  be  any  conflict,  your  decision  should  carefully  show  the  nature 
and  extent  of  interference,  whether  by  grant,  sale,  or  location ;  and  a 
complete  record  should  be  made  of  all  the  papers,  in  the  order  above 
mentioned,  including  your  decision,  in  a  substantial  book  kept  for  the 
purpose. 

The  cases  will  bear  on  the  record  a  regular  series  of  numbers,  in  the 
order  in  which  they  may  be  recorded,  and  after  record  the  papers  will 
be  properly  filed  and  retained  in  your  office  until  otherwise  directed. 

Section  2.  By  this  section  you  are  authorized  *'  to  hear  and  decide, 
under  such  instructions  as  may  be  prescribed  by  the  Commissioner  of 
the  General  Land-Office,  in  conformity  with  this  act,  and  according  to 
justice  and  equity  and  the  principles "  thereinafter  "  established,  in  a 
summary  manner,  all  matters  respecting  such  claims  within  the  dis- 
tricts aforesaid  as  come  within  the  provisions  of  this  act;"  "to  adminis- 
ter oaths,  compel  the  attendance  of  and  Examine  witnesses,"  &c.  The 
expense  of  procuring  witnesses  must  be  borne  by  the  claimants,  as  the 
act  makes  no  provision  for  their  payment ;  and  in  case  it  may  be  found 
necessary  to  compel  the  attendance  of  witnesses,  you  will  avail  yourselves 
of  the  services  of  the  United  States  Marshal  for  that  purpose.  This 
section  also  provides  for  a  final  report  to  this  office  upon  the  claims  pre- 
sented, in  which  they  shall  be  arranged  in  separate  classes,  as  directed 
by  the  following  section,  viz : 

Section  3.  The  classification  will  be  in  the  following  manner : 

The  classes  will  bear  the  following  captions : 

"  Class  No.  1.  Twenty  years'  possession  and  cultivation  claims, 
which,  in  the  opinion  of  the  commissioners,  ought  to  be  confirmed." 

"  Glass  No.  2.  Claims  where  there  is  no  actual  possession  and  culti- 
vation for  the  period  mentioned,  but  which,  in  the  opinion  of  the  com- 
missioners, ought  to  be  confirmed." 

"  Class  No.  3.  Claims  which,  in  the  opinion  of  the  commissioners, 
ought  to  be  rejected." 
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Each  class  will  be  arranged,  in  tabular  form,  under  the  following 
beads : 

The  Ist  colamn  will  contain  the  "Number  of  the  claim,"  according 
to  the  Record  referred  to  under  section  I ;  the  2d,  the  **  Name  of  claim- 
ant ;"  3d,  "  Derivation  of  title ;"  4th,  "  Possession  and  cultivation," 
showing  beginning  and  end  of  same :  6th,  ''Date  of  filing,"  before  you ; 
6th,  "  Description,"  which  should  be  by  legal  divisions  and  subdivi- 
sions, where  the  lands  have  been  surveyed  by  the  United  States,  with 
column  of  Remarks,  distinctly  designating  interferences  by  sale  or  oth- 
erwise, with  particulars  as  to  dates,  names  of  conflicting  claimants, 
etc. 

SsoTioN  7.  Requires  that  the  facts  reported  as  proven  by  any  former 
Board  of  Commissioners  acting  under  authority  of  Congress,  '*  shall  be 
taken  as  true  prima  facie,  and  the  evidence  offered  before  such  former 
Board,  and  remaining  of  record,  shall  be  admitted  on  the  examination 
of  the  claims  made  under  the  provisions  of  this  act" 

In  admitting  such  evidence  you  will  be  careful  to  state  its  substance, 
referring  to  the  record  where  it  may  be  found,  if  in  the  reports  of  former 
Boards ;  and  if  in  the  State  Papers,  to  the  vol.  and  page  of  same — Duff 
Green's  edition,  in  6  vols. 

Section  8.  The  effect  of  this  section  is  to  withdraw  from  sale  or  loca- 
tion all  lands  claimed  under  the  provisions  of  this  act,  immediately  upon 
a  claim  being  properly  and  legally  filed  for  the  same,  with  a  plat  show- 
ing, in  connexion  with  the  public  surveys,  its  precise  locality  and  limits. 
It  will,  therefore,  be  your  duty  to  examine  carefully  all  applications  for 
claims,  and  note  the  same,  in  order  that  the  lands  covered  thereby  may 
be  protected  from  interference;  and  in  any  case  where  the  lands  so 
claimed  have  been  hitherto  deemed  to  be  public  lands,  you  will  report 
the  fact  immediately  to  this  office,  and  furnish  a  copy  of  the  plat,  with 
the  name  of  claimant  and  character  of  title.  Ton  will  note  on  the  face 
of  such  report,  beginning  with  No  I,  as  follows:  "Report  No.  —  un- 
der Tth  Sec,  Act  22d  June,  1860." 

Sbgtion  10.  Contemplates  an  annual  report  to  Congress,  by  this  office, 
of  the  progress  of  the  work  under  this  act. 

To  enable  us  to  make  such  report,  an  annual  statement  will  be  re- 
quired of  you,  after  the  present  year,  on  or  about  the  16th  September, 
during  the  period  the  act  remains  in  operation,  whic  h  is  limited  to  five 
years.  With  such  statement  you  should  send  up  a  transcript  of  the 
record,  contemplated  in  the  first  section  of  the  act,  which  should  be 
accompanied  by  an  index. 

Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner. 
Reqistbb  and  Rsokiveb. 


No.  473. 

Department  of  the  Interior, 

General  Land  Ofvioe, 
Washington,  D.  C,  July  18,  1872. 

Gentlemen  : — I  inclose  herewith  a  copy  of  an  Act  of  Congress,  ap- 
proved June  10,  1872,  entitled  "  An  Act  to  extend  the  provisions  of  an 
act  entitled  '  An  Act  for  the  final  acyustment  of  private  land  claims 


626  PRIVATE  LAND  CLAIMS.  [title  vi. 

in  the  States  of  Florida,  Loaisiana,  and  Missouri,  and  for  other  purpo- 
ses,' "  (Part  II.,  No.  79,)  by  virtue  of  which  you  are  authorized,  as 
Commissioners,  to  hear  and  decide,  under  instructions  from  this  office, 
all  matters  respecting  such  claims  to  land  within  your  district  as  come 
within  the  provisions  of  the  Act  of  June  22,  1860,  as  extended  and 
amended  by  this  act. 

The  first  section  extends  the  provisions  of  the  act  of  22d  June,  I860, 
for  three  years  from  and  after  the  passage  of  this  act. 

The  second  section  provides  that  **  all  persons  claiming  lands  as  spe- 
cified in  the  first  section"  of  the  Act  of  June  22,  1860,  "  may  have  their 
claims  confirmed  in  accordance  with  the  forms  and  in  the  manner  pre- 
scribed in  said  act,  in  all  cases,  where  it  shall  be  satisfactorily  proved 
that  the  claimants,  and  those  from  whom  they  derive  title,  have  held 
continuous  possession  of  the  land  claimed  from  the  date  of  the  cession 
to  the  United  States  of  the  territory  out  of  which  the  States  of  Florida, 
Louisiana,  and  Missouri  were  formed." 

As  the  only  lands  specified  by  the  first  section  of  the  Act  of  I860  are 
private  land  claims,  lying  within  the  States  named,  and  claimed  ''  by 
virtue  of  grant,  concession,  order  of  survey,  permission  to  settle,  or 
other  written  evidence  of  title,"  it  is  evident  that  Congress,  by  said 
section,  did  not  intend  to  enlarge  the  classes  of  claims  mentioned  in  the 
Act  of  1860,  but  simply  to  vary  the  proof  required  so  as  to  afford  relief 
to  claimants  whose  written  evidence  of  title,  properly  acquired  from  the 
former  government,  had  been  lost  or  destroyed.  You  will,  therefore, 
require,  in  all  cases  presented  under  this  section,  satisfactory  proof — 

1.  That  the  land  for  which  confirmation  is  sought,  was  acquired  by 
virtue  of  grant,  concession,  order  of  survey,  permission  to  settle,  or 
other  written  evidence  of  title  emanating  from  the  French,  Spanish,  or 
British  governments  This  fact  must  be  established  in  all  cases  by  the 
production  of  the  original  title  papers,  unless  it  shall  be  proven  that  said 
title  papers  have  been  lost  or  destroyed,  in  which  case  parol  evidence 
of  their  contents  may  be  admitted. 

2.  That  the  claimants,  or  those  from  whom  they  derive  title,  have 
held  continuous  possession  of  the  land  claimed  from  the  date  of  the  ces- 
sion to  the  United  States  of  the  territory  out  of  which  the  States  of 
Florida,  Louisiana  and  Missouri  were  formed,  which  date,  for  the  States 
of  Louisiana  and  Missouri,  is  the  30th  day  of  April,  1803,  and  for  the 
State  of  Florida,  the  22d  day  of  February,  1819.  (See  U,  S,  v.  Lynd^s 
heirs,  11  Wallace,  p  632.) 

The  proof  of  possession  in  claims  presented  under  this  section  should 
be  full  and  explicit,  showing  not  only  the  date  when  such  possession 
was  taken,  but  also  the  character  of  such  possession  and  any  other  facts 
by  which  the  good  faith  of  the  claimant  may  be  shown. 

Where  not  modified  by  the  second  section  of  this  act  and  this  letter, 
the  Act  of  June  22,  1860,  and  our  instructions  (copy  herewith)  of  Oct. 
25,  1860,  relative  to  claims  under  said  Act,  will  guide  your  investiga- 
tions of  claims  presented  under  this  Act. 

WILLIS  DRUMMOND,  Commissioner. 
To  Reoistehs  and  Reoeivers. 

Approved;  C.  Delano,  Secretary  of  the  Interior. 
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No.  474. 

RUDOLPHUS  DUCROS. 

Certificates  of  location  can  only  be  issued  for  such  portion  of  a  confirmed 
private  land  claim  as  is  found  to  be  in  conflict  with  a  prior  confirmation. 
The  location  of  a  private  land  datm  must  be  b}*  a  United  States  surveyor. 

Department  of  the  Interior, 

General  Land  Office, 
WashingtOD,  D.  C,  April  12,  18T3. 
E.  W.  Foster,  Esq.,  U.  S.  Surveyor  General,  New  Orleans,  La, 

SiRi—Yonr  predecessor,  Wm.  J.  McCulloh,  Esq.,  with  bis  letter  of 
December  20,  1860,  transmitted  to  this  office,  for  approval  and 
aathentication,  twenty  three  certificates  of  location,  dated  December  18, 
1860,  and  numbered  11  A.  to  11  W.,  inclusive,  each  for  eighty  acres 
except  the  last,  which  is  104.26  acres,  all  in  favor  of  Rudolphus  Ducros 
or  bis  legal  representatives,  and  issued  in  satisfaction  of  so  much  of 
claim  No.  484,  in  the  report  of  the  register  and  receiver  at  New  Or- 
leans, Louisiana,  confirmed  by  the  act  of  11th  May,  1820,  as  is  stated 
to  be  in  conflict  with  other  claims. 

The  act  of  June  2,  1858,  (11  Stats.,  p.  295,)  authorizes  the  issue  of 
scrip  of  this  character  in  all  cases  **  where  any  private  laud  claim  has 
been  confirmed  by  Congress,  and  the  same,  in  whole  or  in  part,  has  not 
been  located  or  satisfied,  either  for  want  of  a  specific  location  prior  to 
such  confirmation,  or  for  any  reason  whatsoever  other  than  a  discovery 
of  fraud  in  such  claim  subsequent  to  such  confirmation.''  There  is  no 
other  authority  of  law  under  which  scrip  for  confirmed  claims  in 
Louisiana  can  issue,  and  hence  to  entitle  Rudolphus  Ducros  or  his  legal 
representatives  to  the  scrip  under  consideration,  it  must  uppear  that 
claim  No.  484  has  not  been  located  or  saiisfied.  This  location  I  under- 
stand to  mean  a  location  by  a  United  States  surveyor. 

Now,  it  appears  by  an  examination  of  the  record  in  this  case  that 
Rudolphus  Ducros'  claim,  No.  484,  confirmed  on  the  1 1th  of  May, 
1820,  was  surveyed  by  United  States  Deputy  Surveyor  Augustus  S. 
Phelps  in  the  winter  of  the  years  1830  and  1831,  and  at  that  time  there 
were  but  two  surveyed  confirmed  claims  in  conflict  therewith,  namely, 
the  claim  of  Silvano  Yeillon  and  the  claim  of  Francis  Yersaille,  con- 
firmed as  Nos.  250  and  318  respectively  by  the  old  board  of  land  com- 
missioners for  Louisiana.  (Am.  State  Papers,  Pub.  Lands,  D.  Green's 
Ed.,  vol.  2,  pp.  273  and  278.)  The  remaining  fifty-six  claims  now  in 
conflict  with  the  claims  of  Ducros  were  confirmed  by  act  of  Congress 
approved  June  25,  1832,  and  therefore  could  not  have  been  legally  sur- 
veyed by  the  United  States  authorities  until  after  the  date  when  the 
record  shows  the  proper  officer  located  the  claims  of  Rudolphus  Ducros, 
Francis  Versaille  and  Silvano  Veillon. 

It  is  true  that  the  present  claimants  for  Ducros'  confirmation  are  will- 
ing to  yield  their  superior  title  in  favor  of  subsequent  and  conflicting 
confirmations  and  locations,  providing  they  can  receive  compensation  in 
scrip ;  but  from  a  careful  examination  of  the  law  governing  this  case  I 
am  unable  to  find  any  authority  for  disregarding  the  plain  language  of 
the  act  of  June  2,  1858,  which  clearly  does  not  authorize  the  issue  of  a 
scrip  for  any  part  of  a  confirmed  claim  which,  at  the  date  of  its  location, 
was  not  in  conflict  with  a  prior  confirmation. 

It  is  therefore  decided  by  this  office  that  the  issue  of  scrip  in  this  case, 
December  18,  1860,  by  the  United  States  surveyor  general  for  Louisi- 
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ana,  was  erroDeous,  and  that  scrip  can  properly  issue  to  Radolphos 
Ducros  or  bis  legal  representatives  only  for  so  much  of  claim  No.  484, 
in  township  13  south,  of  ranges  13  and  14  east,  as  is  interfered  with  by 
the  claims  of  Francis  Yersaille  and  Silvano  Yeillon,  confirmed  by  the 
old  board  of  land  commissioners  for  Louisiana. 

You  will  notify  the  parties  in  interest  of  this  decision,  and  allow  sixty 
days  from  the  service  thereof  for  appeal  to  the  Hon.  Secretary  of  the 
Interior.  If  at  the  expiration  of  said  sixty  days  appeal  be  taken,  you 
will  transmit  the  same  to  this  office ;  but  if  no  appeal  be  taken,  you  will 
cancel  the  record  made  in  your  office  of  the  scrip  issued  December  18, 
]  860,  as  aforesaid,  and,  upon  a  proper  application,  prepare  and  forward 
scrip  in  this  case  for  the  valid  interferences,  as  indicated  in  this  decision. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commisaianer. 

Affirmed  by  the  Secretary,  March  2,  1874. 


No.  475. 

DON  JOSE  VALLIERE. 


Department  of  the  Intebiob, 

General  Land-Offioe, 
Washington,  D.  C.,. ,  187- 


Sir  :  In  reply  to  your  inquiries  of  the relative  to  the 

validity  of  an  alleged  grant  of  land  in  Missouri  and  Arkansas,  said  to 
have  been  made  on  the  10th  day  of  June,  1793,  to  Don  Jose  Valliere, 
by  the  Baron  de  Carondelet,  then  Governor  General  of  the  Province  of 
Louisiana,  you  are  hereby  informed  that  about  fifty  years  after  the  date 
when  said  alleged  grant  is  stated  to  have  been  made,  it  was  brought  to 
the  attention  of  the  United  States  District  Court,  at  Little  Rock,  Ar- 
kansas, by  petition,  for  confirmation  under  the  Act  of  June  17,  1844  (5 
Stats.,  page  676) ;  and  subsequently,  as  appears  by  a  letter  dated  June 
6,  1847,  from  the  District  Attorney  for  the  United  States  at  Little  Rock, 
Arkansas,  all  proceedings  in  said  Court  relative  to  the  confirmation  of 
said  alleged  grant  were  dismissed  for  want  of  prosecution. 

The  records  of  the  General  Land-Office  do  not  show  that  this  alleged 
grant  was  ever  confirmed  by  the  United  States,  or  ever  presented  for 
confirmation  except  as  above  set  forth,  and  hence  it  is  not  considered 
by  this  Office  as  of  any  validity  whatever. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


II.    IN  CALIFORNIA. 
No.  476. 

Proof  in  Surveys  of  Private  Land  Claims. 

Department  of  the  Interiob, 

General  Land  Offioe, 
Washington,  D.  C,  August  13,  1872. 
Sir  : — My  attention  has  been  called  to  the  insufficiency  of  the  ex  parte 
testimony  offered  as  proof  in  the  determination  of  the  various  and  im- 
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portant  questions  contionallj  arising  in  the  adjudication  of  sarvejs  of 
private  land-claims  in  California ;  and,  with  a  view  of  obtaining  more 
reliable  evidence  in  such  cases,  you  are  hereby  directed  in  all  future 
eases  of  objection  to  the  survey  of  a  private  land-claim,  duly  published 
according  to  law,  to  notify  the  parties  in  interest  that  the  testimony  of 
no  witness  hereafter  examined,  and  whose  statements  are  tendered  to 
prove  or  disprove  any  of  the  matters  in  controversy,  will  be  received 
unless  said  testimony  shall  have  been  taken  under  oath,  before  you  or 
the  clerk  of  some  court  of  record,  after  notice  to  adverse  parties  of  the 
time  and  place  of  taking  such  testimony  and  an  opportunity  given  for 
cross-examination.  It  is  desired,  when  practicable,  that  evidence  of 
this  character  should  be  taken  before  you;  but,^to  avoid  inconvenience 
to  parties  living  at  a  distance  from  San  Francisco,  it  is  thought  proper 
to  permit  them  to  go  before  some  one  of  the  officers  above  named.  In 
all  cases,  however,  in  which  such  evidence  is  not  taken  by  you,  the 
officers  before  whom  it  may  be  taken  must  transmit  it  under  seal  direct 
to  your  office. 

In  submitting  to  this  Office  documents  filed  as  evidence  in  cases  of 
objection  to  a  survey  as  aforesaid,  you  will  exercise  due  care  that  no 
such  document  be  considered  by  you  as  evidence,  or  transmitted  to  this 
Office  as  such,  until  all  the  parties  in  interest  have  had  an  opportunity 
to  inspect  the  same. 

Respectfully, 

WILLIS  DRUMMOND,  Commissianer. 
J.  R.  Hardbnbbbqh,  United  Stales  Survey or-Oeneral,  San  Francisco, 
Cal 


No.  477. 

BANCHO  SESPE. 

'Where  the  final  decree  designated  the  specific  boundaries  of  a  confirmed 
claim,  those  boundaries  must  be  followed ;  but  if  the  decree  only  confirmed 
a  certain  quantity  of  land  within  exterior  boundaries,  the  quantity  is  to  be 
located  in  a  compact  form,  or  if  the  character  of  the  ground  renders  it  im- 
practicable to  locate  it  in  one  tract,  then  each  separate  location  must  be  in 
a  compact'form. 

The  amount  of  land  awarded  by  the  final  decree  is  to  be  surveyed  so  as  to 
give  the  claimant  what  was  intended  by  the  original  grant,  in  such  a  form 
as  to  render  it  convenient  and  easy  of  access,  and  if  possible  equal  in  value 
to  the  portion  excluded. 

dipabtmsnt  of  justigb, 
Offiob  of  Assistant  Attobnet  Oenebal, 

Washington,  July  26,  1871. 
Sib: — ^i  have  considered  the  case  of  survey  of  Rancho  Sespe,  confirmed 
to  Thomas  M.  Moore  by  decree  of  the  U.  S.  District  Court  for  the  State 
of  California.  The  land  in  controversy,  known  as  the  Rancho  Sespe,  is 
claimed  under  a  Mexican  grant  made  in  the  year  1833,  by  Jose  Fi- 
gueroa.  Brigadier  General  in  the  national  armies  of  Mexico,  Command- 
ant General,  Inspector  and  Superior  Political  Chief  of  Alta- California, 
to  Carlos  Antonio  Carillo. 

Carillo's  grant  was  duly  confirmed  by  the  Departmental  Assembly, 
and  juridical  possession  given  him.    On  the  17th  of  February,  1852,  the 
land  having  passed,  by  the  treaty  of  Guadaloupe  Hidalgo,  under  the 
34 
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jarisdictioQ  of  the  Fnited  States,  Carillo  petitioned  the  Board  of  Com- 
missiouers  created  by  the  act  of  March  3d,  1851,  (9  Stat.,  631,)  for  a 
confirmation  of  bis  grant,  and  on  the  18th  day  of  April,  1853,  it  was 
confirmed  to  the  extent  of  stx  square  leagues.  Shortly  after  iiis  peti- 
tion to  the  Board  was  filed  Carillo  died,  and  his  administrator  after  the 
confirmation  above  referred  to  sold  the  tract  to  Thomas  M.  Moore,  the 
present  claimant,  receiving  in  consideration  therefor  the  sum  of  $18,500 
in  coin. 

An  appeal  from  the  decision  of  the  Commissioner  to  the  XT.  S.  Dis- 
trict Court  resulted  in  a  confirmation  of  the  grant  to  the  extent  of  two 
square  leagues^  an  admission  of  Moore  being  filed  that  this  was  the 
amount  included  in  the  original  Mexican  grant.  An  appeal  taken  to 
the  Supreme  Court  was  dismissed  on  motion  of  the  Attorney  Gteneral 
of  the  United  States. 

A  survey  was  made  in  January,  1 868,  under  the  direction  of  the  Sur* 
veyor  Qeneral  of  California,  as  required  by  law ;  it  was  duly  approved 
by  him  June  17th,  1868,  and  the  publication  required  by  the  act  of 
1864,  (13  Stat.,  332,)  was  regularly  made.  This  survey  included  25,- 
360i^  acres  of  land,  nearly  six  square  leagues.  The  land  is  situ- 
ated between  two  abrupt  ranges  of  mountains  along  the  valley  and 
on  each  side  of  the  Santa  Clara  river.  The.  river  bank  on  each  side  is 
composed  to  a  considerable  extent  of  sandy  plain  or  "  avenal,"  perfectly 
worthless  for  purposes  of  pasture  or  agriculture.  The  arable  and  pas- 
ture land  forms  on  each  side  of  the  river  a  comparatively  narrow  strip 
between  the  mountains  on  one  side  and  avenal  on  the  other. 

By  the  act  of  1864  (1st  Section)  surveys  of  private  claims  in  cases  of 
the  kind  under  considaration  are  made  subject  to  the  ''  examination  and 
approval "  of  the  Commissioner  of  the  General  Land-Office.  The  sur- 
vey of  the  land  in  controversy  was  forwarded  to  the  Commissioner,  who, 
upon  examination,  rejected  the  same,  and  awarded  to  the  claimant  the 
"  right  of  selection  to  the  extent  of  the  quantity  confirmed  within  the  ex- 
terior boundaries  of  the  grant,"  with  the  restriction  that  such  selections 
should  be  made,  as  nearly  as  possible,  in  a  compact  form,  allowing  him, 
however,  to  exclude  the  avenal  or  sandy  plain  lying  along  the  bed  of 
the  Santa  Clara  river. 

James  F.  Stuart,  attorney  for  settlers,  has  appealed  to  the  Secretary, 
and  in  substance  alleges  as  errors  the  following  points  in  the  decision  of 
the  Commissioner : 

1st  That  the  claimant  was  allowed  to  select  his  claim  within  the  ex- 
terior boundaries  of  the  original  grant. 

2d.  That  he  was  allowed  to  exclude  the  sandy  plain  or  avenal  land 
along  the  valley  of  the  Santa  Clara  river. 

1st.  The  seventh  section  of  the  act  of  1864,  (13  Stat.,  p.  334J  reads 
as  follows :  "  That  it  shall  be  the  duty  of  the  Surveyor  Qeneral  of 
California^  in  making  surveys  of  the  private  land  claims  finally  eon- 
firmed,  to  follow  the  decree  of  confirmation  as  closely  as  practicable^ 
whenever  such  decree  designates  the  specific  boundarie'b  of  the  claim. 
But  when  such  decree  designates  only  the  out-boundaries  within  which 
the  quantity  confirmed  is  to  be  taken,  the  location  of  such  quantity  shall 
be  made  as  near  as  practicable  in  one  tract  and  in  a  compact  form. 
And  if  the  character  of  the  land  or  intervening  grants  be  such  as  to 
render  the  location  impracticable  in  one  trcLct,  then  each  separate  loco* 
Hon  shall  be  made  as  near  as  possible  in  a  compact  form.  And  it 
shall  be  the  duty  of  the  Commissioner  of  the  Oeneral  Land-Office  to  re- 
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qaire  a  substantM  compliance  with  the  direction  of  this  section  before 
approving  any  survey  and  plat  forwarded  to  him." 

The  duty  of  the  Surveyor  General  under  this  section  is  plain.  Where 
the  final  decree  has  designated  the  specific  boundaries  of  the  confirmed 
claim,  he  is  to  follow  those  boundaries,  and  make  his  survey  conform  to 
them.  If  the  decree  only  confirms  a  certain  quantity  of  land  within  ex- 
terior boundaries,  he  is  to  locate  the  qaantity  confirmed  as  nearly  as 
possible  in  a  compact  form  within  those  boundaries.  And  if  it  is  im- 
practicable, having  reference  to  the  character  of  the  land,  to  so  locate  the 
claim  in  one  tract,  then  "each  separate  location  shall  be  made  as  near 
as  possible  in  compact  form."  It  is  fiirther  made  the  duty  of  the  Com- 
missioner to  require  a  substantial  compliance  with  the  requirements  of 
this  section  before  approving  the  survey.  Under  the  direction  of  the 
Commissioner,  and  his  power  of  supervision,  the  Surveyor  General  is 
to  exercise  a  sound  discretion  in  so  locating  the  claim  as  to  deal  justly 
with  the  (Mexican)  grantee,  and  still  protect  the  rights  of  the  govern- 
ment. 

Natural  obstacles  to  the  location  of  the  claim  in  one  tract,  or  circum- 
stances which  would  make  such  location  a  departure  from  the  intent  of 
the  grantor,  are  sufficient  reasons  for  the  location  of  the  claim  in  sepa- 
rate tracts,  each  in  compact  form.  The  amount  of  land  awarded  by 
the  final  decree  is  to  be  surveyed  to  the  claimant,  so  as  to  give  him  as 
nearly  as  possible  what  was  intended  by  the  original  grant,  in  such  a 
form  as  to  render  it  convenient  and  easy  of  access,  and  if  possible  equal 
in  value  to  the  portion  excluded,  giving  it,  however,  where  possible, 
compactness  in  form.  This  it  seems  to  me  is  a  reasonable  construction 
of  the  act,  and  one  that  does  but  simple  justice  to  the  bona  fide  claimant. 

The  practice  of  allowing  claimants  in  cases  similar  to  this  to  select 
in  compact  form  within  the  exterior  boundaries  the  amount  of  land 
awarded  by  final  decree  is  well  established,  and  almost  universally  al- 
lowed by  the  Land-Office.  It  has  also  been  recognized  by  the  Supreme 
Court  of  the  United  States.  Mr.  Justice  Field,  in  V,  S.  v.  Armijo, 
(5  Wallace,  449,). uses  the  following  language:  "Under  our  system 
the  right  of  the  grantee  to  direct  a  selection  of  the  quantity  granted  is 
admitted,  subject  only  to  the  restriction  that  the  .selection  be  made  in 
one  body  and  in  compact  form."  And  again :  **  The  objection  that  the 
survey  does  not  locate  the  land  in  a  compact  form  cannot  be  sustained. 
Compactness  of  form  must  depend  in  many  instances  upon  a  variety  of 
circumstances,  such  as  the  character  of  the  country,  its  division  into 
dififerent  parcels  by  mountains,  rivers,  and  lakes,  and  sometimes  by  the 
relation  of  the  tract  to  neighboring  grants. "  This  right  of  the  claim- 
ant to  select  the  confirmed  grant  within  exterior  boundaries,  as  has  been 
shown,  is  well  established  by  the  practice  of  the  Land-Office,  and  is 
sanctioned  by  the  courts,  and  therefore  not  now  to  be  denied. 

2d.  A  comparison  of  the  original  petition,  grant  and  desefio,  shows  an 
intention  on  the  part  of  all  parties  concerned  to  exclude  the  sandy  plain 
or  avenal.  The  petition  recites  the  fact  that  along  the  river  is  ''a 
very  large  bed  of  sand  (avenal)  which  produced  no  pasture  whatever, 
and  consequently  is  of  no  use."  The  grant  was  made  in  compliance 
with  the  petition,  and  it  may  be  reasonably  inferred  in  the  absence  of 
words  expressing  the  contrary  that  it  was  intended  to  cover  only  such 
land  as  was  prayed  for,  and  not  that  which  was  expressly  represented 
to  be  worthless.  The  desefio  shows  the  pasture  land  separated  from 
avenal,  and  it  was  evidently  intended  to  distinguish  one  from  the  other. 
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It  seems  to  have  been  the  iDtention  of  Garillo  to  ask  for,  and  the  Mex- 
ican authorities  to  grant,  the  pasture  land  on  each  side  of  the  river, 
within  the  boundaries  named,  to  the  extent  of  two  square  leagues,  and 
to  exclude  the  avenal  along  the  banks  of  the  river. 

It  is  shown  that  Moore  paid  a  valuable  consideration  for  the  land, 
after  the  right  of  his  vendor  to  it  had  been  affirmed  by  the  Board  of 
Commissioners  to  the  extent  of  six  square  leagues  ;  that  he  has  made 
valuable  improvements  on  both  sides  of  the  river,  and  that  he  cannot 
now  select  the  two  square  leagues  finally  awarded  to  him  so  as  to  in- 
clude such  improvements,  without  taking  on  both  sides  of  the  river. 
To  compel  him  to  include  in  his  selection  the  river  and  the  avenal 
banks,  would,  in  my  opinion,  be  unjust,  and  would  defeat  the  intention 
of  the  original  grantor. 

I  advise  an  affirmance  of  the  order  made  by  the  Commissioner. 
Very  respectfully, 

W.  H.  SMITH,  Asfdstant  Attorney  Oeneral. 
Hon.  C.  Delano,  Secretary  of  Interior. 

Concurred  in  by  the  Acting  Secretary,  July  31,  18Y1. 


No.  478. 

WM.  McGARBAHAN. 

Held — That  the  law  presumed  that  a  patent  had  been  duly  issued, 
when  such  a  patent  was  found  duly  recorded  in  the  record  of  patents. 
Dondige,  12.     Wheat.,  69. 

That  such  presumption  might  be  overcome  by  proof.  Lea  v.  PoUc 
County  Copper  Co,,  21  How.,  494. 

That  the  Secretary  of  the  Interior  had  power  to  make  the  record  con- 
form to  the  facts,  although  the  transaction  took  place  prior  to  his  in- 
duction into  office. 

That  a  former  Secretary  having  jurisdiction,  and  having  acted  upon 
the  matter,  his  decision  should  not  be  reversed  by  his  successor.  2  Op. 
Atty.  Genl,  9,  464.  4  Do.,  341.  5  Do.,  29, 123.  9  Do.,  101,  301,  387. 
12  Do.,  368.  Hoar,  April  26,  1869,  and  Akerman,  March  Y,  1871. 
U,  S.  V.  Bank  of  Metropolis,  15  Pet.,  401. 

Decision  by  Acting  Secretary  Cowen,  Aug.  4,  1871. 


No.  479. 

RANCHO  COBTE  DE  MADERA  DEL  PRESIDIO. 

The  decree  of  the  court  confirming  the  title  of  this  claim,  being  one  of  a  IJ. 
S.  court  sitting  in  a  State  where  the  common  law  prevails,  must  be  con- 
strued by  the  ordinary  rules  of  the  common  law  applicable  to  it. 

2.  Where  a  written  instrument  is  capable  of  two  constructions,  one  consist- 
ent with  and  the  other  contrary  to  lawi  that  consistent  with  the  law  must 
be  given  it. 

3.  When  lines  are  laid  down  on  a  plat  and  are  referred  to  accordingly  in  a 
written  instrument,  they  are  to  be  regarded  as  giving  a  true  description  of 
the  parcel,  as  much  so  as  if  expressly  recited  in  the  instrument  itself. 

4.  J  uridical  possession  of  a  Mexican  grant  in  Qilifornia^  is  a  segregation  of  the 
grant  from  the  public  lands,  and  is  equivalent  to  a  judicial  determination 
of  the  boundaries  of  the  grant. 

5.  Tlie  rule  of  law  that  natural  objects  when  identified  govern  courses  and 
distances  applies  to  Spanish  grants  in  California. 
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6.  A  written  instrument  must  be  so  construed  as  to  give  effect  to  all  its  parts, 
and  the  whole  instrument  may  be  considered  to  determine  the  meaning  of 
a  particular  clause  or  phase ;  and  if  parts  are  inconsistent  they  must  be 
reconciled  so  as  to  serve  the  general  intent. 

7.  When  language  used  is  capable  of  two  constructions,  one  consistent  with 
and  the  other  opposed  to  the  general  intent,  the  law  presumes  the  former 
to  be  the  true  one. 

8.  The  final  decree  of  the  United  States  District  Court  confirming  a  private 
land  claim  in  California,  is  conclusive  both  as  to  title  and  extent. 

Depabtment  of  the  Intebior, 

Washington,  D.  C,  January  6,  1872. 

Sib  : — I  return  herewith  the  papers  transmitted  with  your  letter  of 
30th  September  last,  in  the  matter  of  the  survey  of  the  California  pri- 
vate land-claim  known  as  **  Corte  de  Madera  del  Presidio,"  heirs  of 
John  Read,  confirmees. 

It  appears  from  the  papers  that  on  the  2d  of  October,  1884,  the  then 
governor  of  California  granted  to  Read  land  of  the  extent  of  one 
square  league,  a  little  more  or  less,  as  shown  by  the  map  attached  to 
the  expediente. 

On  the  28th  November,  1885,  juridical  possession  of  the  land  de- 
scribed in  the  grant  was  given  to  Read,  according  to  the  boundaries  as 
shown  in  said  map. 

The  board  of  land  commissioners  confirmed  the  claim  as  containing 
one  square  league  of  land,  be  the  same  more  or  less,  reference  being  had 
to  the  record  of  juridical  possession. 

The  United  States  district  court  affirmed  the  decision  of  the  board 
"in  all  things." 

If  the  decree  of  the  court  ended  here  there  could  no  question  arise 
as  to  the  extent  of  the  rancho  claimed ;  the  grant,  juridical  possession, 
action  of  the  board,  and  decree  of  the  court  all  concurring  as  to  the 
boundaries  indicated  by  the  map  of  the  expediente. 

But  the  decree  adds  that  the  claim  is  *'  confirmed  to  the  extent  and 
quantity  of  one  square  league." 

You  consider  this  limitation  of  quantity  as  conclusive  upon  your 
office,  and  accordingly  approve  Mathewson's  survey  for  that  quantity. 

After  careful  examination  of  the  papers  and  consideration  of  the  ar- 
guments of  counsel,  I  am  constrained  to  differ  with  you  on  this  point. 
There  is  an  ambiguity  in  the  decree,  rendering  it  possible  to  give  it  two 
different  constructions.  One  of  these  constructions  would  confirm  what 
had  before  been  done,  give  effect  to  the  juridical  possession,  and  be  con- 
sistent with  law.  The  other  would  disregard  the  antecedent  history  of 
the  case,  give  no  effect  to  the  juridical  possession,  and  arbitrarily  limit 
the  extent  of  the  grant.  In  such  a  case,  I  am  clearly  of  the  opinion 
that  the  construction  should  be  adopted  which  gives  full  force  and  effect 
to  the  action  of  the  Mexican  authorities,  as  sanctioned  by  the  board  of 
land  commissioners. 

Mathewson's  survey  is,  therefore,  disapproved ;  and  you  will  direct 
another  to  be  made  conforming  to  the  juridical  possession. 

The  Assistant  Attorney  General  in  his  opinion  (copy  herewith)  dis- 
cusses at  length  the  questions  of  law  and  fact  involved  in  the  case,  and 
I  fully  concur  in  the  conclusion  at  which  he  arrives. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary 
Hon.  Willis  Dbummond,  Commisisioner  General  Land- Office, 
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Depabtment  of  Jtjstioe, 
Offiob  of  Assistant  Attorney  General, 

Washington,  December  26,  1871. 
Sir  : — I  have  carefully  examined  the  case  of  the  contested  survey  of 
the  Kancho  Corte  de  Madera  del  Presidio,  coming  up  from  the  General 
Land-OfQce  on  an  appeal  by  the  claimant  from  the  decision  of  the  Com- 
missioner, approving  such  survey.  In  the  year  1834,  Juan  Read  peti- 
tioned the  then  Mexican  governor  of  California,  Jose  Figueroa,  for  a 
grant  of  certain  land  known  as  ''the  Corte  de  Madera  del  Presidio,"  as 
far  as  the  point  of  the  Tibonran,  bounding  with  the  mission  of  San 
Rafael,  and  the  port  of  San  Francisco.  On  the  2d  day  of  October  of 
that  year,  Figueroa  granted  to  Read  land  described  as  follows : 

"  The  land  of  which  donation  is  made  is  of  the  extent  of  one  square  league, 
a  litUe  more  or  IcMj  <u  shotvn  by  the  map  attached  to  the  expediente.  The  judge 
who  may  give  possession  will  cause  the  same  to  be  measured  in  accordance 
with  the  ordinance  for  the  marking  out  of  boundaries,  the  surplus  which  ma^ 
result  to  remain  to  the  nation  for  its  convenient  uses.** 

On  the  28th  day  of  November,  1835,  juridical  possession  of  the  land 
described  in  the  grant  was  given  to  Read,  according  to  the  boundaries 
of  the  same  "as  shown  by  the  map  attached  to  the  expediente,^^  being 
identical  with  that  which  he  had  previously  occupied  and  enjoyed. 
Read  presented  his  claim  to  the  board  of  commissioners  provided  for  by 
the  act  of  1851,  and  it  was  by  them  confirmed  as  follows:  first,  by  accu- 
rately describing  the  boundaries  of  his  juridical  possession,  and  then 
with  the  following  additional  description  :  "  The  same  on  which  said 
Juan  Read  resided  in  his  life-time  is  known  by  the  name  of  Corte  de 
Madera  del  Presidio,  and  is  situated  in  Monroe  county,  containing  one 
square  league  of  land,  be  the  same  more  or  less,  being  the  same  land  de- 
scribed in  the  testimonial  of  juridical  possession,  and  on  file  in  this  case, 
as  having  been  measured  to  said  Juan  Read,  under  a  grant  of  the  same 
to  him,  to  which  testimonial  and  the  map  therein  referred  to,  and  con- 
stituting a  part  of  the  expediente^  a  traced  copy  of  which  is  filed  in  the 
case,  reference  to  it  to  be  had."  An  appeal  to  the  district  court  of  the 
United  States  having  been  taken  by  the  U.  S.  district  attorney,  that 
court,  January .  14,  1856,  affirmed  the  decree  of  the  commissioners  as 
follows : 

"  It  is  by  the  court  hereby  ordered,  adiudged,  and  decreed,  that  the  said 
decision  be,  and  the  same  is  hereby,  in  all  things  affirmed ;  and  it  is  likewise 
further  ordered,  adjudged  and  decreed  that  the  claim  of  the  appellees  is  a 
good  and  valid  claim,  and  that  the  said  claim  be,  and  the  same  is  hereby, 
confirmed  to  the  extent  and  quantity  of  one  square  league,  being  the  same 
land  described  in  the  grant,  and  of  which  the  possession  was  proved  to  have 
been  long  enjoyed ;  provided  that  the  said  quantity  of  one  square  league, 
now  confirmed  to  the  claimants,  be  contained  with  the  boundaries  called  for 
in  said  grant,  and  the  map  t-o  which  the  grant  refers ;  and  if  there  be  less 
than  that  quantity  within  the  said  boundaries,  then  we  confirm  to  the 
claimant  such  less  quantity." 

A  survey  of  the  land  was  made  by  Deputy  Surveyor  Mathewson  in 
October,  1868.  He  first  included  all  the  land  contained  within  the 
boundaries,  as  shown  by  the  map  accompanying  the  expedienie  and 
identical  with  the  juridical  possession  of  the  claimant.  Finding,  how- 
ever, that  he  had  thus  included  more  than  one  square  league,  he  pro- 
ceeded to  segregate  until  he  had  nearly  approximated  that  amount. 
This  survey  was  approved  by  the  Surveyor  General,  and  afterwards, 
upon  appeal,  by  the  Commissioner  of  the  General  Land-Office,  who 
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held,  with  the  firsirmentioned  officer,  that  the  final  decree  of  the  district 
court  limited  the  amount  of  the  grant  to  one  square  league  within  the 
boundaries  laid  down  in  the  map  attached  to  the  e^cpediente,  and  that 
all  in  excess  of  that  amount  should  be  excluded  from  the  survey.  From 
this  decision  the  claimants  have  appealed.  The  case  involves  a  con* 
struction  of  the  decree  of  the  district  court,  and  the  only  question  pre- 
sented is  whether  the  survey,  as  approved,  conforms  to  such  decree. 

It  is  argued  on  the  part  of  the  claimants  that  the  words  in  the  decree 
referring  to  the  decision  of  the  board  "  be,  and  the  same  is  hereby,  in 
all  things  affirmed,"  are  the  governing  words,  in  effect  affii*ming  in  each 
and  every  particular  the  decision  of  such  board,  and  that  the  subsequent 
words  **  that  the  said  claim  be,  and  the  same  is  hereby,  confirmed  to 
the  extent  and  quantity  of  one  square  league,"  are  only  the  general 
words,  usual  in  such  decrees,  giving  the  supposed  or  estimated  quantity 
included  in  the  survey  now  under  consideration. 

Judicial  decrees  and  judgments  are  not  generally  susceptible  of  two 
constructions ;  the  care  and  precision  with  which  they  are  framed,  and 
the  learning  and  ability  of  the  judge,  combining  to  make  them  in  all 
things  clear  and  explicit.  The  one  in  question,  however,  seems  to  be 
susceptible  of  two  constructions,  owing  to  the  peculiar  use  of  certain 
expressions  apparently  repugnant,  but,  in  my  opinion,  consistent,  when 
construed  in  accordance  with  the  general  rules  for  their  technical  use 
in  similar  cases. 

I  am  of  opinion  that  the  decree  of  the  district  court  confirmed  to  the 
claimants  all  the  land  .lying  within  the  bouodaries  shown  by  the  map 
attached  to  the  expediente,  and  of  which  juridical  possession  was  given 
by  the  Mexican  authorities  to  Juan  Read,  and  that  the  words  ''  to  the 
extent  and  quantity  of  one  square  league,"  are  only  used  to  state  in 
general  terms  the  estimated  quantity  of  the  land  within  those  limits. 
The  decree  of  the  court  in  this  case,  being  one  of  a  United  States  court 
sitting  in  a  State  where  the  common  law  prevails,  must  be  construed 
by  the  ordinary  rules  of  the  common  law  applicable  to  it.  (^Higueras 
V.  U.  S.,  5  Wallace,  854.) 

Those  rules  are  the  general  ones  applicable  to  the  construction  of 
written  instruments.  Having  premised  this  much  as  the  criterion  by 
which,  in  my  opinion,  the  decree  in  question  should  be  construed,  I  pro- 
ceed to  state  briefly  some  of  the  reasons  that  have  led  me  to  the  con- 
clusions stated  above.  1st.  The  construction  I  have  given  is  consistent, 
and  the  other  inconsistent,  with  law,  and  where  a  written  document  is 
capable  of  two  constructions,  one  consistent  with,  and  the  other  con- 
trary to,  law,  that  consistent  with  law  must  be  given  it  (Coke,  Litt., 
42.  2  Blk.  Com.,  380.  Chitty  Cm.,  84.  Archibald  v.  Thomas,  3 
Cowen,  284.  Ackland  y.  Lenly,  1  P.  &  Daw.,  636.  Thrall  v.  Newell, 
19  Vt.,  202.  Jackson  v.  Tiffany,  1  Wendell,  888.)  The  chain  of  title 
by  which  the  claim  in  controversy  was  recognized  and  finally  confirmed 
by  the  district  court  is  perfect  in  all  its  parts.  Judge  Hoffman,  in  an 
opinion  accompanying  the  decree,  says : 

"The  case  seems  to  present  one  of  the  few  instances  where  every  require- 
ment of  the  law  has  been  ftilly  complied  with.^' 

So  far  as  shown  by  the  record,  there  was  at  no  time  any  real  dispute 
as  to  the  regularity  of  the  title,  and  until  after  the  decree  of  the  district 
court,  no  question  as  to  the  extent  of  the  grant.  Read  petitioned  for 
the  rancho  Corte  de  Madera  del  Presidio,  giving  general  boundaries. 
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After  the  usjaal  investigation  bj  the  Spanish  authorities,  a  fi^ant  of  the 
tract  petitioned  for  was  made  in  the  words  heretofore  quoted,  the  map 
accompanying  the  expediente  being  referred  to  for  the  ascertainment  of 
boundaries. 

The  magistrate  who  gave  juridical  possession  was  governed  by  the 
lines  of  Read's  prior  occupation,  and  by  the  boundaries  as  laid  down  in 
the  map.  It  is  true  that  the  usual  "  sobrante  "  clause,  **  the  surplus 
which  may  result  to  remain  to  the  nation  for  its  convenient  uses,"  was 
inserted  in  the  grant ;  but  the  magistrate  seems  to  have  considered  the 
reference  to  the  map,  and  the  fact  of  the  possession  and  occupancy  of 
Bead,  as  controlling  this  clause,  and  accordingly  delivered  possession  of 
the  land  within  the  designated  boundaries.  This  construction  of  the 
grant  was  legally  correct,  according  to  my  understanding  of  the  com- 
mon use  of  the  term  **  sobrante  ^^  clause  in  Mexican  grants  at  that  day, 
and  the  law  generally  applicable  to  similar  cases.  When  lines  are  laid 
down  in  a  plat,  and  are  referred  to  accordingly  in  a  written  instrument, 
they  are  to  be  regarded  as  giving  a  true  description  of  the  parcel,  as 
much  so  as  if  expressly  recited  in  the  instrument  itself.  ( Washb.  Real 
Prop.,  367,  [638] ;  IT  Mass.,  207,  211 ;  14  Mass.,  149 ;  36  Vt.,  247  ;  1 
Me.,  219  ;  48  Penn.  St.,  253  ;   7  Cranch,  48.) 

This  t^uestion,  however,  is  not  strictly  material  to  the  present  contro- 
versy, as  the  extent  and  quantity  of  the  grant  were  definitely  deter- 
mined by  the  delivery  of  possession  by  the  magistrate.  This  delivery 
of  juridical  possession  was  the  segregation  of  the  land  granted  from  the 
public  domain ;  it  was  the  ascertainment  of  that  which  was  before  un- 
certain. These  Spanish  and  Mexican  grants  were  usually  issued  upon 
the  petitions  of  the  applicants,  and  were  generally  for  a  particular  tract, 
the  amount  being  a  matter  to  be  afterward  determined,  and  being  lim- 
ited only  by  certain  general  regulations. 

The  grant  having  been  made,  the  magistrate  of  the  vicinage  was  di- 
rected to  give  possession,  according  to  certain  established  ordinances. 
This  possession,  so  delivered,  was  what  determined  the  extent  of  the 
grant,  and  it  was  a  part  of  the  proceedings  necessary  to  complete  title. 
It  was  the  act  of  an  authorized  agent  of  the  nation,  under  the  direction 
of  the  governor,  and  controlled  by  certain  established  laws,  performed 
for  the  particular  purpose  of  completing  a  title  which  was  necessarily, 
without  some  such  act,  incomplete  and  inchoate.  It  is,  therefore,  of 
equal  force  and  effect  with  all  other  parts  of  the  proceedings,  and  should 
be  given  its  full  intended  operation.  On  this  point  the  Supreme  Court 
of  the  United  States,  in  Graham  v.  United  States,  (4  Wallace,  261,) 
says: 

"  By  this  proceeding,  called  in  the  language  of  the  country  the  delivery  of 
juridical  possession,  the  land  granted  was  separated  from  the  public  domain,  and 
what  was  previously  a  grant  of  quantity  became  the  grant  of  a  specific  tract.  The 
record  of  a  proceeding  of  this  nature  must  necessarily  control  the  action  of 
the  officers  of  the  United  States  in  surveying  land  claimed  under  a  confirmed 
Mexican  grant.'' 

And,  again,  in  United  States  v.  Pico,  (5  Wallace,  639,)  the  court 
said: 

"  Were  there  any  doubt  of  the  intention  of  the  governor  to  cede  all  the 
land  contained  within  the  boundaries  designated  by  him,  it  wonld  be  re- 
moved by  the  juridical  possession  given  to  the  grantees.  This  proceeding 
involved  an  ascertainment  of  the  boundaries  of  the  land  granted  by  the  ap- 
propriate officers  of  the  government,  specially  designated  for  that  purpose, 
and  has  all  the  force  and  efficiicy  of  a  judicial  determination.  M  bound  the 
former  government,  and  it  is  equally  binding  on  the  officers  of  our  Government" 
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It  is  thus  seen  that  in  the  case  under  consideration  the  juridical  pos- 
session determined  the  extent  of  the  grant,  and  that  the  board  of  com- 
missioners took  a  true  view  of  the  law  in  confirming  it  by  specific 
boundaries,  according  to  the  desmOj  and  the  lines  of  such  possession. 
With  reference  to  this  decree  of  the  board  there  can  be  no  controversy. 
The  description  of  the  land  is  simply  perfect.  The  boundaries  of  the 
juridical  possession  are  accurately  described,  and  then  follows  the  fur- 
ther description :  • 

"  The  same  on  which  said  Read  resided  in  his  life-time  is  known  by  the 
name  of  Corte  de  Madera  del  Presidio,  and  is  situated  in  Monroe  county,  con- 
taining one  square  league,  be  the  same  more  or  less,  being  the  same  land  de- 
scribed in  the  testimonial  of  juridical  possession  on  file,"  &c. 

This  confirmed  all  the  lands  within  the  boundaries  named,  the  clause 
''be  the  same  more  or  less,"  being  simply  an  estimate  of  the  quantity 
within  those  boundaries,  having  no  particular  significance  in  a  system 
of  land  laws  like  our  own.  {Fossat  v.  U,  iS.,  20  Howard,  426 ;  7  Les- 
ter, 645.)  The  rule  of  law  that  natural  boundaries,  when  identified, 
govern  courses  and  distances,  is  too  well  settled  to  now  admit  of  seri- 
ous question ;  but  as  authority  for  the  application  of  this  rule  to  Span- 
ish grants  similar  to  the  one  tinder  consideration,  I  cite  the  following 
cases:  U.  S.  v.  Pico,  5  Wallace,  j539.  U,  S.  v.  2>.  Aqueire,  I  Wallace, 
315.  Oraham  v.  U,  S,,  4  Wallace,  261.  The  substance  of  these  deci- 
sions is  to  the  effect  that  when  specific  boundaries  are  mentioned  in  a 
Mexican  grant,  and  juridical  possession  has  been  given  accordingly, 
such  boundaries  govern  the  extent  of  the  grant. ' 

The  board  found  a  grant  having  specific  boundaries,  clearly  identi- 
fied, and  a  corresponding  juridical  possession.  They  accordingly  con- 
firmed the  entire  amount  of  land  within  such  boundaries  In  this  form 
the  case  was  appealed  to  the  United  States  district  court,  and,  after 
argument,  the  decree  under  consideration  was  made. 

There  can  hardly  be  any  reasonable  doubt  as  to  what  was  the  duty 
of  the  district  court  upon  this  appeal  in  the  administration  of  the  law. 
The  claim  was  legally  perfect,  and  the  decree  was  without  error  of  law 
or  fact.  The  court  took  up  the  case,  and  after  declaring  the  case  to  be 
one  of  the  few  that  presented  a  perfect  and  complete  chain  of  title,  and 
that  no  objection  was  perceived  by  the  court  or  urged  by  the  appellants 
against  its  confirmation,  thereupon  proceeded  to  confirm  "  in  all  things^* 
the  decree  of  the  board,  and  then  further  confirmed  to  the  *'  extent  and 
quantity  of  one  square  leagueJ^^ 

*  Now  what  is  the  legal  effect  of  this  decree  under  the  rule  of  construc- 
tion I  have  stated  ?  Does  it  confirm  one  square  league,  or  all  the  land 
contained  within  the  boundaries?  Of  the  two  constructions,  I  have 
already  shown  that  one  makes  the  decree  of  the  court  contrary  to,  and 
the  other  makes  it  consistent  with  law. 

The  latter,  which  construes  the  decree  so  as  to  confirm  to  the  claim- 
ants all  the  land  within  the  boundaries,  should,  therefore,  under  the 
rule  of  construction  I  have  quoted,  be  adopted.  Second.  A  written  in- 
strument must  be  so  construed  as  to  give  effect  to  all  its  parts,  and  the 
whole  instrument  may  be  considered  to  determine  the  meaning  of  a  par- 
ticular clause  or  phrase.  (Ohitty  Com.,  88,  91.  2  Blk.  Com.,  380.  2 
Kent  Com.,  556.  3  Washb.  Real  Prop.,  343,  [628,]  368  [639].  Stevens 
V.  Cearling,  3  Scott,  740.  S,  C,  Stevens  v.  Gearling,  3  Bing.  N.  C, 
355.     Allen  v.  HoUon,  20  Pick.,  463,  [464.] 

A  careful  consideration  of  the  decree  of  the  district  court  as  a  whole, 
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shows,  I  think,  that  the  clause  in  question  was  not  intended  to  limit, 
and  does  not  limit,  the  general  words  of  confirmation. 

As  before  stated,  the  opinion  of  the  judge  accompanying  the  decree 
asserts  the  claim  to  be  perfect,  and  that  no  objection  was  made  or  per- 
ceived to  its  confirmation.  Confirmation  is,  therefore,  made.  First. 
Affirming  decree  below  "in  all  thingsJ*^  Second.  "That  the  claim  of 
the  appellees  is  a  good  and  valid  claim."  Third.  "  That  the  said  claim 
be,  and  the  same  is  hereby  confirmed  to  the  extent  and  quantity  of  one 
square  league."  Fourth.  ''  Being  the  same  land  described  in  the  grant, 
and  of  which  the  possession  was  proved  to  have  been  long  enjoyed." 
Fifth.  "  Provided  the  quantity  of  one  square  league  of  land  be  contained 
within  the  boundaries  called  for  in  said  grant."  Sixth.  "  If  there  be 
leas  than  that  quantity  within  said  boundaries,  then  we  eonfirm  to  the 
claimant  that  less  quantity  "      • 

In  that  part  of  the  decree  preceding  the  proviso,  there  are  three  dis- 
tinct confirmations  of  the  claim,  according  to  the  boundaries,  and  one 
which,  strictly  construed,  would  limit  the  grant  to  one  square  league. 
The  decree  of  the  commissioners,  "  in  all  things  affirmed,"  is  certainly 
clear ;  so,  too,  is  the  language  denominating  the  claim  "good  and  valid ;" 
so,  also,  the  description,  "Being  the  same  land  described  in  the  grant 
and  of  which  the  possession  was  proved  to  have  been  long  enjoyed." 
Either  one  of  these  expressions  standing  alone,  having  reference  to  the 
decree  of  the  commissioners,  could  be  reasonably  construed  as  a  full  con- 
firmation of  such  decree.     On  the  other  hand,  we  have  the  language — 

"  That  the  said  claim  be,  and  the  .mme  is  hereby,  confirmed  to  the  extent 
and  quantity  of  one  square  league." 

I  think  the  latter  clause  was  only  intended  as  a  repetition  of  the  esti- 
mated quantity  of  the  land  as  previously  given  by  the  petition,  desmo^ 
grant,  and  confirmation  of  the  board.  This  view  of  the  case  is  strength  - 
ened  by  reading  in  connection  with  the  clause  in  question  the  one  im- 
mediately following : 

"Being  the  same  land  described  in  the  grant,  and  of  which  the  possession 
was  proved  to  have  been  long  enjoyed." 

The  same  land  described  in  the  grant,  and  of  which  possession  was 
long  enjoyed,  was  not  one  square  league,  but  the  land  included  within 
the  boundaries. 

The  proviso  was,  in  my  opinion,  intended  only  to  limit  the  amount 
of  land  finally  confirmed  to  the  exterior  boundaries  as  given.  A  con- 
struction of  the  decree  with  a  view  to  giving  effect  to  all  its  parts  would^ 
therefore,  involve  a  confirmation  of  the  tract  within  the  exterior  bound- 
aries. 

To  adopt  any  other  conclusion  would  be  to  allow  a  single  clause  to 
override  the  general  intent  of  the  whole  instrument,  and  this  cannot  be 
permitted. 

When  language  used  is  capable  of  two  constructions,  one  consistent 
with,  and  the  other  opposed  to,  the  general  intent,  the  law  presumes  the 
former  to  be  the  true  one.  (Chitty  Com.,  96.  Washb.  Real  Prop.,  343. 
[628.]  Ford  v.  Beech,  H  Q-  B.,  852,  838.)  Or  if  parts  are  really  in- 
consistent, they  must  be  reconciled  so  as  to  serve  the  general  intent. 
{Well  V.  Wright,  2  Mod.,  285.) 

Having  thus  given  some  of  the  reasons  why,  in  my  opinion,  the  decree 
of  the  district  court  should  be  so  construed  as  to  include  all  the  land 
within  the  given  boundaries,  it  is  necessary  that  I  should  briefly  notice 
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the  cases  cited  to  sustain  the  opposite  construction  by  the  counsel  op- 
posed to  an  extension  of  the  survey,  and  also  to  one  referred  to  in  the 
decision  of  the  Commissioner. 

In  the  argument  against  the  extension  of  the  survey,  the  case  of  the 
United  States  v.  Foasat  (20  Howard,  413,)  is  referred  to  as  establishing 
the  rule  that  a  grant  containing  the  usual  "  aobrante^^  clause  should 
be  construed  to  extend  only  to  the  stated  amount  within  the  exterior 
boundaries.  In  this  case  the  confirmation  of  the  district  court  was  by 
specific  boundaries,  and  the  boundaries  were  ascertained.  The  decree 
was  reversed  by  the  Supreme  Court,  who  confirmed  the  grant  to  the 
extent  of  one  square  league,  following  the  ''  aobrante"  clause.  But  it 
appears  that  no  juridical  possession  o/ the  land  granted  was  ever  given, 
and  further,  that  specific  boundaries  were  given  for  only  three  sides^  there 
being  no  northern  boundary  whatever.  The  court  said :  ''  There  is  no 
call  in  the  grant  for  a  northern  boundary,  nor  is  there  any  reference  to 
the  desino  for  any  natural  object  or  other  descriptive  call  to  ascertain 
it.  The  grant  itself  furnishes  no  other  criterion  for  determining  that 
boundary  than  the  limitation  of  the  quantity  as  it  is  expressed  in  the  third 
condition,  {'sohrante*  clause.y*  It  is  thus  seen  that  in  this  case  the  '*  so- 
brante^^  clause  is  only  resorted  to  in  the  absence  of  any  recognized  or 
ascertainable  natural  boundary,  and  in  case  where  juridical  possession 
was  never  given.  It  does  not,  therefore,  apply  to  the  case  under  consid- 
eration, where  there  is  no  doubt  as  to  boundaries,  reference  being  had  to 
the  decree  of  the  board,  and  clear  proof  of  a  careful  juridical  possession. 
Counsel  also  cite  the  decision  of  the  Department  in  the  Novato  Ranch 
case.  (Lester,  646:)  The  Secretary,  in  his  decision  in  this  case,  evidently 
followed  the  Supreme  Court  decision  in  the  case  of  Fossat  just  dis- 
cussed. The  survey  boundaries  having  been  followed,  contained  three 
square  leagues,  while  the  decree,  after  giving  boundaries,  contained  the 
clause,  "  two  square  leagues,  a  little  more  or  less."  The  Secretary  re- 
jected the  larger  survey,  and  ordered  the  same  reduced  to  two  leagues. 
When,  however,  the  case  reached  the  Supreme  Court,  that  tribunal 
approved  the  two-league  survey,  but  plainly  intimated  that  had  an  ap- 
peal been  taken  by  the  claimants,  they  would  have  been  given  all  the 
lands  contained  within  the  out-boundaries.  (2  Wallace,  448.)  The  only 
reason  why  the  question  of  the  extent  of  the  grant  was  not  taken  up 
appears  to  have  been  because  the  Novato  Ranch  claimants  took  no 
appeal,  and  it  had  been  previously  held  that  the  decree  of  the  court 
below,  in  the  absence  of  appeal,  was  final. 

This  case  cannot  therefore  be  properly  used  as  a  precedent  to  apply 
to  the  one  under  consideration.  On  the  question  of  the  force  and  effect 
of  the  ''  schrante^^  clause,  the  Commissioner,  in  his  decision,  refers  to  the 
case  of  Yontz  v.  United  States.  (23  Howard,  497.)  In  this  case  also 
there  was  no  delivery  of  juridical  possession,  and  as  the  case  rested 
entirely  on  an  equity,  the  grant  was  construed  by  reference  to  the  in- 
cipient steps,  the  petition  and  recitations,  all  of  which  indicated  an 
intention  on  the  part  of  the  claimant  to  acquire  only  the  amount  finally 
confirmed  within  exterior  boundaries.  This  case  is  also  dissimilar,  in 
material  points,  to  the  one  under  consideration. 

I  have  been  unable  to  find  a  single  case  in  which  this  ''  sobrante^^ 
clause  has  been  given  effect  by  the  courts  to  limit  the  extent  of  the  grant, 
where  the  same  was  made  byspecificboundaries,  and  juridical  possession 
was  given  of  the  land.  In  the  Fossat  case,  (2  Wall.,  tl6,)  Judge  Orier, 
in  delivering  the  opinion  of  the  court,  said: 
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"  It  is  true,  in  the  second  condition  of  the  grant,  it  is  said,  the  judge  who 
shall  give  possession  of  the  land  shall  have  it  measured  in  conformity  to 
law,  leaving  the  sohranUy  the  surplus  to  the  nation.  But  this  is  s.  formal  con- 
dition, to  be  found,  for  abundant  caiUionj  in  every  Mexican  grant." 

The  books  are  filled  with  authorities  to  show  that  natural  boundaries 
govern  courses  and  distances,  and  I  have  already,  in  this  opinion,  quoted 
several  decisions  of  the  Supreme  Court,  showing  that  juridical  possession 
under  a  Mexican  grant  was  conclusive  as  to  its  extent,  and  bound  both 
Mexican  and  American  governments.  (U,  S.  v.  Graham,- i  Wall.,  261. 
U.  S.  Y  Pico,  5  Wall.,  637.    Malarin  v.  U,  fif.,  1  Wall.,  290.) 

The  decree  of  the  district  court  was  final,  both  as  to  title  and  extent, 
(17.  S.  V.  ffaUeck,  IWaW  ,  439;  U.  S.  v.  Billings,  2  Wall.,  446,)  and  if 
it  had  in  clear  terms  or  even  in  the  terms  usually  employed  for  that  pur- 
pose, limited  the  amount  confirmed,  it  would,  in  my  opinion,  be  the  duty 
of  the  Secretary  to  follow  such  decree,  whether  it  conformed  to  his  view 
of  the  law  or  not;  but  in  a  case  like  the  present,  where  an  ambiguity 
exists,  I  am  decidedly  of  the  opinion  that  such  ambiguous  language 
should  not  alone  and  unsupported  be  so  construed  as  to  interrupt  the 
operation  of  legal  principles  so  well  established  and  so  universally  re- 
cognized by  the  courts  as  the  ones  I  have  referred  to.  I  prefer  rather 
to  say  the  district  court  intelligently  understood  the  law  and  properly 
administered  it.  After  the  survey  by  Mathewson,  the  district  court  took 
Jurisdiction  of  certain  exceptions  to  the  same  filed  by  the  claimants,  and 
on  the  28th  day  of  September  confirmed  the  one-league  survey,  October 
16,  li866,  the  court  set  aside  its  decree,  for  the  reason  that  it  was  ^'en- 
tered under  a  misapprehension,** 

The  Commissioner  considered  this  as  a  judicial  construction  of  the  first 
decree  limiting  the  confirmation  to  one  square  league,  and  explains  its 
reversal  by  showing  that  the  court  had  no  jurisdiction  to  entertain  the 
exceptions,  and  that  this  was  the  ''  misapprehension"  referred  to.  It  is 
true  that  the  district  court  had  at  that  time  no  jurisdiction  of  cases  of 
this  kind,  but  I  am  not  certain  that  this  was  the  "  misapprehension"  re- 
ferred to  in  the  decree  of  reversal. 

It  might  have  been  a  misapprehension  of  fact.  However  this  may 
be,  I  am  not  disposed  to  advise  that  an  explanation  of  the  ambiguity  in 
the  decree  of  confirmation  be  allowed  by  reference  to  another  decree 
equally  involved  in  doubt,  to  the  exclusion  of  the  rules  of  law  I  have 
stated. 

I  therefore  recommend  that  the  decision  of  the  Commissioner  be  re- 
versed, and  that  the  surveyor  general  be  directed  to  make  another 
survey,  including  the  land  within  the  boundaries  particularly  described 
in  the  decree  of  the  district  court,  by  reference  to  the  confirmation  by  the 
board  of  commissioners,  being  the  land  covered  by  the  juridical  posses- 
sion of  the  original  claimant.  Read. 

Very  respectfully, 

W.  H.  SMITH,  Asst.  Atty,  General 
Hon.  C.  Delano,  Secretary  of  Interior. 


Senor  General  op  the  Territory  op  Upper  Calipornia  : 

Juan  Read,  of  the  Irish  nation,  before  your  excellency  with  due  respect 
presents  himself  and  says:  "That  not  having  been  able  to  obtain  the  place 
called  *  El  Sansalito,*  he  prays  you  to  be  so  good  as  to  grant  him  the  place  of 
*  El  Corte  de  Madera  del  Presidio,'  to  the  Punta  del  Tuburon,"  as  shown  by 
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the  sketch  or  plan  which  your  excellency  has  in  your  possession.  Where- 
fore I  pray  ^our  excellency  to  be  so  good  as  to  ^ant  my  petition,  by  which 
I  shall  receive  favor  and  grace.  JTJAN  READ. 

Pueblo  db  San  Rafael,  September  4, 1834. 

Translation  of  title  and  of  jnridical  possession.  Stamp  first — seal — six  dol- 
lars. For  the  years  one  thousand  eight  hundred  thirty-two,  and  one  thou- 
sand eight  hundred  and  thirty-three. 

Civil  Gov't  op  Upper  Calip'a. 

Jos6  Figueroa,  general  of  brigade  of  the  Mexican  republic,  commanding  gen- 
eral inspector  and  superior  political  chief  of  Upper  California. 

Whereas  Don  Juan  Read,  naturalized  in  the  United  States  of  Mexico,  has 
for  his  own  personal  benefit,  and  that  of  his  family,  asked  for  the  land 
known  by  the  name  of  "  Corte  de  Madera  del  Presidio,"  as  far  as  "la  Punta 
del  Tiburon,"  bounded  by  the  mission  of  San  Rafael  and  the  port  of  San 
Francisco,  the  proper  measures  and  examinations  being  previously  made,  as 
required  by  laws  and  regulations,  using  the  powers  which  are  conferred^  on 
me,  in  the  name  of  the  Mexican  nation,  I  have  by  decree  of  this  day  granted 
to  the  aforesaid  Don  Juan  Read  the  above-mentioned  land,  declaring  to  him 
the  ownership  of  it  bv  these  presents ;  said  grant  being  understood  to  be  in 
entire  conformity  with  the  laws,  subject  to  the  approval  or  disapproval  of 
the  most  excellent  territorial  deputation,  and  of  the  supreme  government, 
and  under  the  following  conditions : 

1.  That  he  will  submit  to  these  (conditions)  which  may  be  established  by 
the  regulation  which  is  to  be  formed  for  the  distribution  of  vacant  lands^ 
and  that  in  the  meantime  neither  the  grantee  nor  his  heirs  can  divide  or 
alienate  that  which  is  granted  to  them,  subject  it  to  any  tax,  entail,  pledge, 
mortgage,  or  other  incumbrance,  even  for  pious  purposes,  nor  convey  it  in 
mortmain. 

2.  He  may  enclose  it  without  prejudice  to  the  crossings,  roads,  and  servi- 
tudes ;  he  will  enjoy  it.  freely  and  exclusively^,  applying  it  to  the  use  and 
cultivation  which  may  best  suit  him,  but  within  one  year,  at  farthest,  he 
will  build  a  house,  and  it  will  be  inhabited. 

3.  When  the  ownership  is  confirmed  to  him  he  will  request  the  proper 
magistrate  to  give  him  juridical  possession  In  virtue  of  this  patent,  by  whom 
the  boundaries  will  be  marked  oat,  in  the  limits  of  which  he  will  place  some 
fruit  or  forest  trees  of  a  useful  character. 

4.  The  land  of  which  donation  is  made  is  one  square  league,  a  little  more 
or  less,  as  shown  by  the  map  which  goes  with  the  ejcpedienU,  The  magistrate 
who  may  give  the  possession  will  cause  it  to  be  measured  in  conformity  with 
the  ordinance,  in  order  to  mark  out  the  boundaries,  leaving  the  surplus 
which  may  result  to  the  nation  for  its  convenient  uses. 

5.  If  he  contravene  these  conditions  he  will  lose  his  right  to  the  land,  and 
it  will  be  denouncable  by  another  person. 

In  consequence,  I  order  that  this  present  securing  him  for  a  title,  and  beine 
held  as  firm  and  valid,  note  be  made  of  it  in  the  corresponding  book,  and 
it  be  delivered  to  the  person  interested  for  his  security  and  other  purposes. 

Given  at  Monterey  on  the  second.of  October,  eighteen  hunarea  and 
thirty-four.  [Signed]    JOSfe  FIGUEROA. 

[Signed]    AUGUSTIN  V.  ZAMERANO,  Secretary. 

Being  in  the  field  and  lands  pertaining  to  the  rancho  of  "  Corte  de  Madera," 
of  Don  Juan  Read,  Saturday,  the  twenty -eighth  of  November,  eighteen  hun- 
dred and  thirty-five,  I,  the  constitutionalalcaldeof  the  port  of  San  Francisco, 
de  asfis,  acting  in  virtue  of  my  office,  with  two  assisting  witnesses,  for  want  of 
a  notary  public — present,  citizens  Jos^  Antonio  Galuido  and  the  Indian  Neri. 
appointed  measurers  by  the  party  interested,  and  Colindantes — I  orderea 
them  to  proceed  to  the  measuring  of  one  square  league  of  land,  which,  a  lit- 
tle more  or  less,  pertains  to  the  rancho  of  '*  Corte  de  Madera,"  according  to 
the  title  and  map  presented,  in  obedience  to  which,  having  again  measured 
and  examined  tne  rope,  they  commenced  said  measurements  from  the  solar, 
which  faces  west,  ana  standing  at  the  slope  and  foot  of  the  hills  which  lie  in 
that  direction,  and  on  the  e^ge  of  the  forest  of  red- woods,  called  "  Corte  de 
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Madera  del  Presidio,"  they  commenced  said  measurements,  and  goino:  from 
S.  to  N.,  they  raeasared  to  an  arroyo  called  '*  Holon,"  where,  in  another  for- 
est of  red-wood,  called  "  Gorde  de  Madera  de  San  Pablo,"  ninety  cordels  of 
fifty  varas,  and  the  person  interested  forcing  there  a  known  point  as  a  mark, 
said  that  he  would  place  a  bound ;  from  this  point,  taking  a  direction  from 
north  to  south,  the  measurement  was  continued  to  Point  Taburon ;  and  they 
measured  two  hundred  cordels,  and  said  point  serving  as  a  mark  and  limit, 
he  promised  to  place  there  the  corresponding  bound ;  thence  continuing  the 
measurement  from  east  to  west  to  the  mouth  of  the  Cafiada,  and  the  point 
of  the  *'Sau8al,"  which  i^  near  the  Estero,  lying  east  of  the  house  of  the  persoa 
interested,  which  is  sit  present  on  the  rancho,  there  were  measured  ninety- 
four  cordel9;  and  from  this  last  point  continuing  the  measurement  from  east 
to  west  along  the  last  line*  to  the  place  of  beginning ;  they  finished  by 
measuring  sixteen  cordels,  so  that  tne  square  league  of  land  which  the 
rancho  of"  Corte  de  Madera"  contains  forms  a  square  of  twenty  thousand 
Castilian  varas,  which,  being  regulated  by  said  measures,  they  delared  citi- 
zen Juan  Read  to  be  informed  of  the  lands  which  belonged  to  his  rancho, 
according  to  the  title  and  map  at  the  head  of  this  expedierdej  so  that  no  third 
party  is  mjured. 

Wherefore  said  citizen  Don  Juan  Read  pulled  up  various  huls  and  stones 
and  threw  them  to  the  four  winds,  in  sign  of  his  lesal  and  legitimate  posses- 
sion. And  at  this  period  the  constitutional  alcalde  ordered  said  Read,  for 
the  permanence  and  clearness  of  the  boundaries  which  have  been  men- 
tioned, to  make,  at  his  own  cost  and  expense,  bounds  of  masonry  more  than 
a  vara  high,  that  it  may  in  all  time  appear,  they  be  observed  and  kept  as 
limits  and  boundaries  of  his  lands  by  the  others,  neighbors  thereto.  And  he 
prayed  for  a  testimony  that  said  measurements  were  made  quietly  and 
peaceably,  without  contradiction  by  any  person,  and  I,  the  constitutional 
alcalde  of  the  port  of  San  Francisco,  acting  in  virtue  of  my  office,  with  two 
assisting  witnesses  for  want  of  a  notary  public,  give  it  that  everything  was 
done  as  has  been  said,  and  that  the  aforesaid  measurements  were  executed 
to  the  best  of  the  knowledge  and  understanding  of  the  measurers,  as  they 
deposed,  without  deceit  or  fraud  against  any  person ;  and  for  greater  security 
and  the  ratification  of  the  oath  which  they  nave  made,  they  did  not  sign, 
not  knowing  how,  and  the  others  who  knew  how,  and  were  present,  did  so 
before  me  and  those  of  my  assistants. 


Assisttngwitnesses : 

(Sd.)     EUSEBEIO  GALEirx>o. 

'*       Francisco  Sanchez. 
Filed  in  office  December  23, 1852. 


(Signed)    FRANCISCO  DE  HARO. 
MAIJUEL  SANCHEZ. 
JOSE  DE  LA  C.  SANCHEZ. 
FERDINAND  FELIZ. 
TOMAS  JEREMIAS  JONES. 


«< 


GEO.  FISHER,  Secretary, 


To  the  honorahle  QmimmUmers  to  settle  private  Umd-daims  in  Calif  omia  : 

The  petitioners,  Hilaria  Sanchez  de  Read,  widow,  and  Juan  Read,  Hilaria 
Read,  Ynez  Read,  and  Ricardo  Read,  children  of  Juan  Read,  deceased,  re- 
spectfully show : 

That  on  the  2d  of  October,  1834,  Jos^  Figueroa,  Governor  of  California,  by 
virtue  of  authority  in  him  vested,  granted  to  the  aforesaid  Juan  Read  the 
tract  of  land  called  "  Cort«  de  Madera  del  Presidio,"  situate  in  the  present 
county  of  Marin,  containing  one  square  league  of  land,  more  or  less,  ob  de- 
scribed in  the  original  grant  and  map,  which  grant  was  duly  proved. 

That  on  the  28th  day  of  November,  A.  D.  1835,  the  said  tract  of  land  was 
duly  measured,  and  the  juridical  possession  of  it  given  to  the  grantee  in  due 
form  of  law. 

In  proof  of  which  they  submit  hereby  the  original  grant,  map  and  record 
of  juridical  survey  and  possession,  marked  "  A,"  with  a  translation,  marked 
"  B ;"  and  they  further  represent  that  the  original  grantee  and  the  petition- 
ers, his  widow  and  heirs,  have  been  for  more  than  seventeen  years,  and  t^e 
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petitioners  now  are,  in  the  quiet,  peaceful,  and  undisputed  possession  of  said 
tract  of  la  Ad. 

Tliat  the  said  Juan  Read  died  on  the  29th  day  of  June,  A.  D.,  1849,  leaving 
the  petitioners,  his  widow  and  only  children. 

That  they  know  of  no  conflicting  claim. 

That  they  rely  for  confirmation  of  title  upon  the  original  papers  submitted 
herewith,  upon  the  records  and  notes  in  the  archives  of  the  former  govern- 
ment, now  in  chargeof  the  surveyor-general,  and  upon  such  other  and  further 
prov)f8  as  they  may  be  advised  are  necessary. 

Wherefore  they  pray  the  commissioners  to  confirm  to  them  the  aforesaid 
tract  of  land. 

By  their  attorneys,  HALLECK,  PEACHY  &  BILLINGS. 

Filed  in  office  December  23, 1852. 

GEO.  FISHER,  Secretary. 

Amended  Petition. 

Honorable  board  of  U.  S.  land  commissioners  to  ascertain  and  settle  private 

lands  in  California. 

• 

By  leave  of  the  court,  granted  on  this  13th  June,  1854,  by  an  order  made 
on  the  motion  of  A.  C.  Peachy,  claimants'  counsel,  for  the  reasons  set  forth 
in  said  motion  and  order,  the  following  amended  petition  is  filed  in  this 
case: 

The  petitioners,  Hilaria  Sanchez  de  Read,  widow  of  Juan  Read,  deceased, 
and  mother  of  Richard  Read^  deceased,  who  was  an  infant,  heir  of  the  said 
Juan,  and  John  Read,  Hilaria  Read,  and  Ynez  Read,  children  of  the  said 
Juan,  respectfully  shows: 

That  on  the  2d;day  of  October,  1834,  Jos6  Figueroa,  governor  of  California, 
by  virtue  of  authority  in  him  vested,  granted  to  the  aforesaid  Juan  Read  the 
tract  of  land  called  Corte  de  Madera  del  Presidio,  situated  in  the  present 
county  of  Marin,  containing  one  square  league  of  land,  a  little  more  or  less, 
as  described  in  the  original  grant  and  map,  which  grant  was  duly  approved. 

That  on  the  28th  day  of  November,  A.  D.  1835,  the  said  tract  of  land  was 
duly  measured,  and  the  juridical  possession  of  it  ^iven  to  the  grantee  in  due 
form  of  law,  for  proof  of  which  they  submit  herewith  the  original  grant,  map, 
and  record  of  juridical  survey  and  possession,  marked  "  A,  with  a  transla* 
tion,  marked  **  B." 

And  they  fiirther  represent  that  the  original  grantee,  and  the  petitioners, 
his  widow  and  heirs,  have  been  for  more  than  seventeen  years,  and  the  peti- 
tioners now  are.  in  the  quiet,  peaceful,  and  undisturbed  possession  of  the 
said  tract  of  land. 

That  the  said  Juan  Read  died  on  the  29th  day  of  June,  A.  D.  1849,  leaving  the 
petitioners,  his  widow  and  children,  and  a  cnild  named  Richard  Read,  who 
IB  hereinafter  mentioned,  his  only  neirs. 

That  on  or  about  the  1st  of  October,  1853,  the  said  Richard  Read,  aged 
about  thirteen  years,  died,  leaving  the  petitioners  his  only  hein^ 

That  the  petitioners  knew  of  no  confiicting  claim.  That  they  rely  for  con- 
firmation of  title  upon  the  origfnal  papers  submitted  herewith,  upon  the  re- 
cords and  notes  in  the  archives  of  the  former  government,  now  in  charge  of 
the  surveyor  general,  and  upon  such  other  and  further  proofs  as  they  may 
be  advised  are  necessary.  Wherefore  they  pray  the  commissioners  to  con- 
firm to  them  the  aforesaid  tract  of  land. 

HALLECK,  PEACHY  &  BILLINGS, 

June  13, 1854.  Attorneys  for  Claimants, 

Filed  in  office  June  13, 1854. 

GEO.  FISHER,  Secretary. 
Heirs  of  Juam  Read  ^ 

V,  \ 

The  United  States.  J 

For  the  place  called  Corte  de  Madera  del  Presidio,  in  Marin  County,  con- 
taining one  square  league  of  land. 

•The  traced  copy  of  the  espediente  which  is  filed  in  this  case  shows  that 
Juan  Read  petitioned  the  governor  in  1834  for  a  grant  of  the  place  called 
Sausalito ;  that,  not  being  able  to  obtain  the  land  solicited,  he  filed  another 
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petition,  dated  September  4, 1834,  for  the  land  claimed  in  this  case,  and  after 
proceedings  to  obtain  information  on  the  subject,  the  governor  issued  to  him 
a  grant,  which  is  given  in  evidence,  and  bears  date  October  2, 1834.  In  Au- 
gust following  the  territorial  deputation  approved  the  grant,  and  judicial 
possession  was  given  under  it,  as  appears  by  tne  documentary  proof  thereof 
filed  in  the  case  on  the  28th  day  of  November,  1835.  It  appears  firom  the 
testimony  in  the  case  that  said  Juan  Read  had  a  house  on  tne  place  as  early 
as  1833,  in  which  he  lived  with  his  family  ;  that  he  continued  to  reside  there 
until  his  death,  and  after  l^is  decease  his  familv  remained  in  possession,  and 
the  representatives  of  his  heirs  still  occupy  the  place.  There  is  also  proof 
of  cultivation  and  improvements  on  the  premises. 

By  the  testimony  of  Fancisco  Sanchez  and  J.  J.  Papy,  the  death  of  said 
Juan  Read  and  the  right  of  the  present  claimants,  as  his  widow  and  chil- 
dren, and  his  only  heirs,  are  proved.  They  are  entitle<|  to  a  decree  of  con- 
firmation. 

• 

Confirmed. 

Filed  in  office  June  13, 1854. 

GEO.  FISHER,  Secretary.. 
Hbibs  of  Juan  Read  1 

V.  \ 

The  United  States.  J 

In  this  case,  on  hearing  the  proofs  and  allegations,  it  is  adjudged  by  the 
commission  that  the  said  claim  of  the  petitioners  is  valid,  and  it  is  therefore 
hereby  decreed  that  the  same  be  confirmed. 

The  land  of  which  confirmation  is  hereby  made  is  the  same  on  which  said 
Juan  Read  resided  in  his  life-time ;  is  known  by  the  name  of  Corte  de  Ma- 
dera del  Presidio;  is  situated  in  Marin  county,  and  bounded  as  follows,  to 
wit :  Commencing  from  the  solar  which  faces  west  at  a  point  at  the  slope  and 
foot  of  the  hills  wnich  lie  in  that  direction,  and  on  the  edge  of  the  forest  of 
red-woods,  called  Corte  de  Madera  del  Presidio,  and  running  from  thence  in 
a  northwardly  direction  four  thousand  five  hundred  varas  to  an  arroyo  called 
Holom,  where  is  another  forest  of  red-w^oods  called  Corte  de  Madera  de  San 
Pablo ;  thence  by  the  waters  of  said  arroyo  and  the  bay  of  San  Francisco, 
ten  thousand  varas  to  the  Point  Taburon,  said  point  serving  as  a  mark  ana 
limit ;  thence  running  along  the  borders  of  said  bay  and  continuing  in  a 
westerly  direction  along  the  shore  of  the  bay  formed  by  Point  Caballos  and 
Point  Taburon,  four  thousand  seven  hundred  varas  to  the  mouth  of  the 
Caflada  and  the  point  of  the  "  SausaP'  which  is  near  the  estero  lying  east  of 
the  house  on  said  premises,  which  was  occupied  by  said  Juan  Read  in  No- 
vember, 1835,  and  thence  continuing  the  measurement  from  east  to  west 
along  the  last  line'  eight  hundred  varas  to  the  place  of  beginning;  contain- 
ing one  square  league  of  land,  be  the  same  more  or  less ;  bein^  the  same 
land  described  in  the  testimonial  of  juridical  possession  on  file  m  thiis  case, 
as  having  been  measured  to  said  Juan  Read  under  a  grant  of  the  same  to 
him  ;  to  which  testimonial  and  the  map  therein  referred  to,  and  constitu- 
ting a  part  of  the  egpedierUe,  a  traced  copy  of  which  is  filed  in  the  case,  refer- 
ence is  to  be  had. 

ALPHEUS  FELCH, 
R.  AUG.  THOMPSON, 
CommisHoners. 
Filed  in  office  June  13, 1854. 

GEO.  FISHER,  Secretary, 

In  the  United  States  district  court  for  the  northern  district  of  California. 

Stated  term,  January  14, 1856. 

The  United  States,  appellant,  1  „^^^^^  ^^  Madera  del  Presidio."    Tran- 


»,  1  » 


•CT«,«„  ^«  T^^«  -d™  . ^   . «««.  * «««    f      script  from  board  of  coms.,  No.  497. 
Heirs  of  John  Read,  appellees.  J  ^  * 

On  appeal  from  the  final  decision  of  the  board  of  commissioners  to  ascer- 
tain ana  settle  private  land-claims  in  the  State  of  California. 
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Decree, 

This  cause  came  on  to  be  heard  at  a  stated  term  of  the  court,  on  appeal  from 
the  final  decision  of  the  board  of  commissioners  to  ascertain  and  settle  the  pri- 
vate land-claims  in  the  State  of  California,  under  the  act  of  Congress,  approved 
on  the  3d  day  of  March,  A.  D.  1851,  upon  the  transcript  of  the  proceedings  and 
decision  of  the  board  of  commissioners,  and  the  papers  and  evidence  on 
which  the  said  decision  was  founded  ;  and  it  appearing  to  the  court  that  the 
said  transcript  has  been  duly  filed,  according  to  law,  and  counsel  for  the  re- 
spective parties  having  been  heard,  it  is,  by  the  court,  hereby  ordered, 
adjudged,  and  decreed  that  the  said  decision  be,  and  the  same  is  hereby,  in 
all  things  affirmed ;  and  it  is  likewise  further  ordered,  adjudged,  and  de- 
creed, that  the  claim  of  the  appellees  is  a  good  and  valid  claim,  and  that 
the  said  claim  be,  and  the  same  is  hereby,  confirmed  to  the  extent  and 
quantity  of  one  square  league,  being  the  same  land  described  in  the  grant 
and  of  which  the  possession  was  proved  to  have  been  long  enjoyed :  Pro- 
vided, that  the  said  quantity  of  one  square  league,  now  confirmed  to  the 
claimants,  be  contained  within  the  boundaries  called  for  in  the  said  grant, 
and  the  map  to  which  the  grant  refers ;  and  if  there  be  less  than  that  quan- 
tity within  the  said  boundaries,  then  we  confirm  to  the  claimants  that  less 
quantity. 

OGDEN  HOFFMAN,  Jr.,  U.  8.  District  Judge. 

Endorsed :  Filed  January  14, 1856. 

W.  H.  CHEVERS,  Deputy  Clerk. 

At  a  stated  term  of  the  district  court  of  the  United  States  of  America  for 
the  district  of  California,  held  at  the  court-room,  in  the  city  of  San  Fran- 
cisco, on  Thursday,  the  second  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-seven. 

Present :  The  Honorable  Ogden  Hofiman,  district  judge. 

The  United  States  ) 

t;.  ^D.C,  183,  L.C.497. 

Heirs  Juan  Read.) 

The  Attorney  Greneral  of  the  United  States  having ^iven  notice  that  appeal 
will  not  be  prosecuted  in  this  case,  and  a  stipulation  to  that  effect  having 
beem  entered  into  by  the  U.  S.  Attorney : 

On  motion  by  the  district  attorney  it  is — 

Ordered,  adjudged  and  decreed  that  the  claimants  have  leave  to  proceed 
nnder  the  decree  of  this  court  heretofore  rendered  in  their  favor  as  under 
final  decree.  OGDEN  HOFFMAN, 

U.  S,  District  Judge. 

Endorsed :  Filed  April  2, 1857. 

JOHN  A.  MONROE,  Gerh. 

By  W.  H.  Chevebs,  Deputy. 

I,  George  E.  Whitney,  clerk  of  the  circuit  court  of  the  United  States  for 
the  district  of  California,  and  ex  officio  clerk  of  the  district  court  of  the  United 
States  in  and  for  said  district,  hereby  certify  that  the  foregoing  is  a  full  and 
true  copv  of  the  decree  and  order  vacating,  appeal  in  the  above-entitled 
action,  filed  in  mv  office. 

Attest  my  hand  and  the  seal  of  said  district  court  this  25th  of  Nov.,  A.  D. 
1867. 

[seal.]  GEO.  E.  WHITNEY,  Clerk. 

By  A.  D.  Smith,  Deputy  Clerk. 

Department  op  the  Interior, 

General  Lanj>-0fpice, 
Washington,  D.  C  ,  May  6, 1871. 
J,  R.  Hardbnbergh,  TJ.  S.  Surveyor  OenercUf  San  Francisco,  California: 

Sir: — This  office  has  carefully  examined  the  case  of  the  survey  of  rancho 
"  Corte  de  Madera  del  Presidio,"  heirs  of  John  Read  confirmees. 
It  is  deemed  unnecessary  to  recite  in  extenso  the  initial  proceedings  under 
35 
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the  Mexican  government,  and  the  subsequent  action  of  the  board  of  land 
commissioners  and  of  the  judiciary  upon  title  and  survey,  as  this  has  been 
done  at  sufficient  length  in  the  letter  from  this  office  of  11th  March,  1868, 
to  the  surveyor  general,  and  his  report  of  26th  February,  1870. 

It  is  proper,  however,  to  state  briefly : 

1st.  That  Read's  application,  dated  4th  of  September,  1834,  ta  the  Mexican 
government  was  for  the  place  called  Corte  de  Madera  del  Presidio,  as  shown 
by  the  sketch  or  plan  he  presented.    (Record  of  Evidence,  vol.  13,  p.  218.) 

2d.  The  Governor  passed  the  petition  to  the  alcalde  for  report,  among  otner 
things,  as  to  the  extent  of  the  tract  petitioned  for.  (Record  of  Evidence, 
vol.  13,  p.  223.) 

3d.  David  Spence,  Juan  Malarin,  and  Gdillermo  E.  Hartnell  were  exam- 
ined on  oath  by  the  Mexican  authorities  in  reference  to  the  points  of  inquiry 
by  the  governor,  and  all  designated  the  tract  as  about  a  league  long  and 
about  half  a  league  wide. 

4th.  The  grant,  dated  2d  October,  1834,  mentions  the  land  granted  as  "  one 
square  league,  a  little  more  or  less,  as  shown  on  the  map  which  goes  with  the 
eipediente"  and  directs  **  thaA  the  magistrate  who  may  give  the  possession  will 
cause  it  to  be  measured  in  cqpformity  with  the  order  to  mark  out  the  boun- 
daries, leaving  the  surplus  which  may  result  to  the  nation  for  its  convenient  uses.** 
(Record  of  Evidence,  vol.  13,  p.  223.) 

The  claimants  in  this  case,  who  apply  for  extension  of  survey  beyond  the 
quantity  of  one  square  league,  contend  that  the  mention  of  that  quantity  in 
the  original  proceedings  under  the  Mexican  government,  and  subsequent 
proceedings  by  the  board  and  courts,  is  merely  a  conjectural  estimate,  and 
not  controlling,  but  that,  on  the  other  hand,  the  boundaries  mentioned  are 
controlling. 

On  this  point  the  IT.  S.  Supreme  Court,  in  the  case  of  Yontz  v.  United  States, 
(23  Howard,  p.  497,)  held  that  "  if  it  be  true  that  the  boundaries  are  conclu- 
sively defined  in  the  grant,  then  no  surplus  could  be  thrown  off  by  the  sur- 
vey. But  if  two"  (one  league  in  this  case)  "  leagues  are  to  be  surveyed  within 
larger  limits,  then  the  clause  "  reserving  the  surplus  which  may  remain  to  the 
nation  for  its  convenient  uses^*  is  consistent. 

5th.  The  alcalde,  Francisco  de  Haro,  who  gave  juridical  possession,  is  par- 
ticular to  state  that  **  the  square  league  of  laud  which  the  rancho  of  Corte  de 
Madera  contains,  forms  a  square  of  twenty  thousand  Castillian  varas,  *  *. 
*'  regulated  by  said  measure" — meaning  the  measurement  made  when  juridi- 
cal  possession  was  given — and  the  record  shows  that  the  unusually  specific 
certificate  of  the  alcalde  was  specially  asked  for  by  the  claimant  Read.  (Rec- 
ord of  Evidence,  vol.  18,  p.  229.) 

0th.  The  U.  S.  district  court,  on  14th  January,  1856.  decreed  that  the  decis- 
ion of  the  board  of  land  commissioners  be  '*  in  all  things  affirmed,"  and 
further  decreed  that  the  said  claim  be  '*  confirmed  to  the  extent  and  quantity  of 
one  square  league,** 

The  counsel  for  the  ranch  claimants  contend  that  the  terms  in  the  decree 
of  confirmation  by  court,  "  the  said  decision"  (of  the  board)  '^  be,  and  the 
same  is  hereby,  in  all  things  &f!^Tmed,**  are  conclusive,  as  compelling  a  survey 
to  include  all  the  land  within  the  limits  of  juridical  measurement,  and 
that  the  terms  "  to  the  extent  and  quantity  of  one  square  ^sague^*  in  said  judicial 
decree  are  not  to  be  regarded  as  a  limitation  to  that  quantity,  in  the  absence 
of  the  further  terms  of  limitatk>n  "  and  no  more,**  sometimes  found  in  the 
decrees  of  court. 

This  office  fails  to  see  how  a  decree  for  "  one  square  league  "  would  be  more 
specific  if  the  terms  used  were  "  one  square  league  and  no  more,**  as  a  square 
league  represents  a  determinate  number  of  acres. 

7th.  A  survey  was  made  iu  October,  1858,  by  R.  C.  Mathewson,  and  ap- 
proved September  19, 1859,  by  Surveyor  General  J.  VV.  Mandeville,  which 
embraces  4,460.24  acres,  or  21.56  acres  in  excess  of  one  square  league. 

8th.  This  survey  was  brought  before  the  U.  S.  district  court  upon  excep- 
tions thereto  by  the  claimants,  and  said  court,  supposing  it  had  jurisdiction, 
overruled  the  exceptions  and  confirmed  the  survey  September  28, 1865. 

This  certainly  shows  what  was  the  judicial  interpretation  of  the  decree  of 
court  confirming  title  in  respect  both  to  extent  and  location. 

It  ia  true  that  the  same  court  afterward,  October  16,  1865,  set  aside  the 
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aforesaid  order  approving  Btirvey,   for   the  reason  that  said    order  was 
**  entered  under  misapprehension." 

The  surveyor  general  in  his  report  of  26th  February,  1870,  gives  as  the 
reason  for  the  last-mentioned  action  of  the  court  "  the  want  of  jurisdiction." 

The  resident  counsel  for  claimants,  Messrs.  Britton  &  Gray,  allege  that  the 
reason  stated  by  -the  surveyor  general  is  erroneous,  and  that  the  approval  of 
survey  was  not  set  aside  "  for  want  of  jurisdiction  in  the  court,"  but  in  view 
of  the  fact  that  the  U.  S.  Supreme  Court  in  the  case  of  Uniled  States  v.  Sepul- 
eeda,  (1  Wallace,  p.  104,)  ruled  that  surveys  of  this  class  did  not  come  within 
the  jurisdiction  of  the  U.  S.  district  court,  and  in  the  absence  of  any  reason 
being  given  by  the  court  itself  o^ier  than  "  misapprehension,"  I  am  inclined 
to  believe  the  reason  assigned  by  the  surveyor  general  was  the  correct  one. 

When  the  survey  was  before  the  court,  upon  exceptions  thereto,  the  argu- 
ments now  produced  here  were  doubtless  urged  there,  so  that  there  would 
scarcely  have  been  misapprehension  oi  the  facts  in  the  case. 

The  survey  is  before  us  under  the  act  of  1st  July,  1864,  requiring  approval 
by  the  Commissioner  of  the  General  Land-Office  to  become  final ;  and  after 
a  very  careful  examination  of  the  matter,  this  office  is  of  opinion,  and  so  de- 
cides, that  the  confirmatory  judicial  decree  limits  the  area  to  one  square 
league,  and  that  the  survey  executed  by  R,  C.  Mathewson,  deputy  surveyor, 
in  October,  1868,  and  approved  by  the  surveyor  general  September  19, 1859, 
should  be  approved  as  the  final  and  correct  survey  of  the  rancho  in  question, 
the  surveyor  general's  decision  of  26th  February,  1870,  in  these  respects 
being  affirmed.  You  will  notify  all  parties  interested  of  this  decision,  and 
allow  thirty  days  from  service  of  notice  for  appeal  to  the  Secretary  of  the 
Interior,  alter  which  you  will  report  the  result;  and  if  appeal  be  taken  with- 
in that  period  you  will  promptly,  on  its  expiration,  forward  to  this  office  all 
papers  that  may  be  filed  with  you  for  transmission  to  the  Department. 

In  the  mean  time  you  will  please  acknowledge  the  receipt  of  this. 

Very  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 


No.  480. 

RANCHO  SAN  BARNABE. 

Survey  made  prior  and  approved  subsequent  to  the  act  of  June  14, 
1860,  (12  Stat,  35,)  and  published  in  accordaace  with  that  act.  No  ex- 
ceptions Bled  in  the  District  Court 

Held— That  the  survey  was  final.  Cites  12  Op.  of  Atty.  Gen'l.,  251, 
and  decision  of  Secretary  of  the  Interior,  June  26,  1867,  in  case  of 
Rancho  Corral  de  Piedra. 

Decision  by  Acting  Secretary  Cowen,  Feby.  10,  187% 


Ko.  481.    • 

PUEBLO  LANDS. 

Patents  for  Pueblo  lands  should  issue  to  such  corporations  or  other  bodies  of 

Eersons  as  are  entitled  to  them,  the  survey  of  which  has  been  approved 
y  the  proper  officers. 

Depabtment  op  the  Interior, 

Washington,  D.  C,  15th  Feb.,  1872. 
Sir: — I  have  received  your  letter  of  the  10th  instant,  in  which  you 
state  that  your  immediate  predecessor  held  that  the  act  of  March  3d, 
1851,  (9  Stat,  631,)  did  not  authorize  the  issuing  of  patents  to  muni- 
cipal corporations  or  other  bodies  or  parties  entitled  to  Pueblo  lands  in 
California,  the  survey  of  which  had  been  finally  approved  by  the  proper 
officials.  You  intimate  a  doubt  as  to  the  correctness  of  that  construc- 
tion of  the  act,  and  desire  an  expression  of  opinion  from  the  Department 
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I  have  carefully  considered  the  subject  and  am  of  opinion  that  patents 
should  issue  to  such  corporations  or  other  bodies  of  persons  as  are  en- 
titled to  Pueblo  lands,  the  survey  of  which  has  been  finally  approved 
by  the  proper  officers. 

The  13th  section  provides,  that  for  all  claims  finally  confirmed  a 
patent  shall  issue  to  the  claimant,  upon  his  presenting  an  authentic  cer- 
tificate of  such  confirmation  and  a  survey  duly  certified  and  approved 
by  the  Surveyor  General. 

The  14th  section  makes  some  exceptions  to  this  rule,  but  does  not 
provide  that  a  patent  shall  not  issue  to  the  proper  parties  entitled  to  the 
Pueblo  lands.  It  does  provide  that  the  provisions  of  the  act  shall  not 
apply  to  any  town  lot,  farm  lot,  or  pasture  lot,  held  under  a  grant  from 
any  corporation  or  town  to  which  lands  may  have  been  granted  for  the 
establishment  of  a  town  by  the  Spanish  or  Mexican  government,  or  the 
lawful  authorities  thereof,  nor  to  any  city  or  town,  or  village  lot,  which 
city,  town  or  village  existed  on  the  7th  day  of  July,  1846,  and  requires 
in  all  such  cases  that  the  claim  for  such  lands  shall  be  presented  by  the 
corporate  authorities  of  the  town,  or  where  the  land  on  which  the  city, 
town,  or  village  is  situated  was  originally  granted  to  an  individual,  that 
the  claim  shall  be  presented  by  the  individual. 

This  section  was  intended  to  point  out  who,  in  the  cases  therein 
mentioned,  should  present  the  claims  to  the  Board.  When  presented 
as  pointed  out  in  said  section,  the  claims  were  to  be  treated  like  any 
other  claims,  and  if  confirmed  and  duly  surveyed,  were  to  be  patented. 
I  think  there  can  be  no  doubt  that  this  was  the  intention  of  the  law- 
makers.    Tou  will  hereafter  follow  this  construction. 

Very  respectfully, 

B.  R  COWEN,  Acting  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land- Office, 


Kg.  482. 

RANCHO  TAJAUTA. 

Ranch  surveyed  in  1858.  Survey  approved  by  the  Surveyor  General  Sept. 
17. 1860,  by  endorsement  on  the  plat.  Published  four  weeks  in  Los  An- 
geles and  »an  Bernardino.    No  order  to  return  survey  into  court. 

Held — That  the  date  of  approval  should  be  taken  as  the  date  of  survey. 
That  although  Los  Angeles  was  the  nearest  town  to  the  land,  the  law  required 
one  notice  to  be  published  in  that  place  and  the  other  in  the  nearest  town, 
and  did  not  require  both  notices  to  be  published  in  Los  Angeles. 

The  Surveyor  General  may  approve  a  survey  by  publishing  a  notice  that 
he  has  approved,  as  well  as  by  endorsing  his  approval  on  the  plat. 

Department  of  the  Interior, 

Washington,  D.  C,  February  21,  1872. 

Sir  : — I  have  had  under  consideration  the  appeal  from  the  decision  of 
the  Commissioner  of  the  General  Land- Office,  in  the  matter  of  the  sur- 
vey of  the  rancho  "  Tajauta." 

This  rancho  was  surveyed  in  1858  by  Henry  Hancock,  Deputy  U.  S. 
Surveyor,  and  found  to  contain  3,559  AV  acres.  This  survey  was  ap- 
proved by  the  Surveyor  Qeneral  (the  indorsement  of  his  approval  being 
made  on  the  plat  on  the  17th  of  September,  I860,)  and  was  published 
four  successive  weeks  in  two  newspapers,  one  published  in  Los  Angeles 
^nd  the  other  in  San  Bernardino.     It  was  retained  in  the  Surveyor 
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General's  office  for  inspection  daring  the  time  of  publication  and  long 
afterwards,  and  no  ord^r  was  served  upon  him  for  its  retarn  into  the 
United  States  District  Court 

The  Commissioner  held  that  this  rendered  the  survey  final. 

Several  questions  are  made  by  the  learned  counsel  who  have  ap- 
peared for  the  claimant. 

They  insist,  1st,  that  he  is  not  limited  to  one  league;  and  2d,  that 
the  Hancock  survey  is  not  final — 1st,  because  it  was  made  before  the 
passage  of  the  act  of  1 860,  and  2d,  because  it  was  advertised  before 
the  approval  by  the  Surveyor  General,  when  it  should  have  been  after 
such  approval. 

The  Board  confirmed  the  grant  to  the  claimant  as  the  land  '^  known 
by  the  name  of  Tajauta,  and  on  which  said  deceased  "  (claimant's  tes- 
tator,) ''  lived  many  years,  and  where  he  died,"  and  situate  in  Los  An- 
geles county,  and  gave  its  boundaries,  !'  containing  one  square  league, 
more  or  less,  reference  for  the  same  to  be  had  to  the  grant  thereof  and 
the  maps  which  are  given  in  evidence  and  filed  in  this  case." 

The  District  Court  affirmed  the  decision  of  the  Board  "  in  part,"  and 
decreed  that  the  claim  of  the  above-named  appellee  is  good  and  valid, 
and  that  confirmation  be  made  to  him  of  the  lands  formerly  and  for  a 
long  time  occupied  by  Anastacio  Abila,  the  father  and  testator  of  the 
appellee,  to  the  extent  of  and  within  the  boundaries  described  in  the 
maps  contained  in  the  expedienie  filed  in  this  case." 

The  rude  diseno  to  which  reference  is  thus  made  is  nearly  square  in 
form,  and  yet  attached  to  it  and  made  part  of  it  is  the  statement  that 
it  is  7,200  varas  from  north  to  south,  and  2,750  varas  from  east  to  west, 
which,  reduced  to  our  measure,  would  give  an  area  of  3,515AV  acres, 
being  iV%  of  a  square  league,  and  being  forty -two  acres  less  than  the 
amount  contained  in  the  Hancock  survey. 

It  seems  that  this  Hancock  survey  did  not  include  the  residence  of 
Abila,  and  if  I  were  at  liberty  to  do  so,  I  should  be  glad  to  extend  it 
westwardly,  so  as  to  include  his  residence,  as  was  suggested  in  the 
letter  of  the  Commissioner,  of  March  10,  1868;  but  I  am  without  the 
legal  power  to  do  it,  if  the  survey  has  become  final.  Has  it  become 
final?  The  lines  of  the  survey  were  run  in  1858,  by  the  deputy  sur- 
veyor, but  there  was  no  approval  by  the  Surveyor  General  until  in 
August  or  September,  1860,  and  after  the  passage  of  the  act  of  June  14, 
1860.  It  has  been  determined  in  the  case  of  Corral  de  Piedra,  June  26, 
1867,  and  the  opinion  of  Attorney  General  Stanbery,  of  September  30, 
,1867,  that  a  survey  made  after  the  passage  of  the  act  of  1860,  and  duly 
advertised  and  not  taken  into  the  district  court,  is  final,  and  I  held  in 
the  case  of  San  Bernabe,  on  the  10th  instant,  that  a  survey  approved 
after  the  passage  of  the  act  of  1860,  was  such  a  survey  as  that  act  con- 
templated. The  date  of  the  approval  should  be  taken  as  the  date  of  the 
survey. 

The  act  of  1860  requires  the  publication  of  the  survey  to  be  made 
"in  two  newspapers,  one  published  in  Los  Angeles,  and  one  of  which 
the  place  of  publication  is  nearest  the  land."  In  this  case  Los  Angeles 
was  nearest  the  land,  and  had  two  papers  published  in  it.  The  Sur- 
veyor General  published  his  notice  in  one  of  these  papers,  and  in  one 
paper  published  in  San  Bernardino.  It  is  conceded  that,  excluding  Los 
Angeles,  San  Bernardino  is  the  place  "  nearest  the  land."  There  is 
some  ambiguity  in  the  language  of  the  statute.  The  evident  intent  was 
to  give  as  great  publicity  to  the  survey  as  practicable ;  and  as  Los  An- 
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geles  was  the  nearest  important  town  in  that  section,  it  was  required 
that  one  notice  shoald  be  published  th^re,  and  the  other  in  a  town 
'*  nearest  the  land,"  meaning,  as  I  think,  some  other  town  than  Los 
Angeles.  This  is  the  practical  construction  that  has  been  given  to  the 
statute  by  the  Land  Department  since  its  passage,  and  it  is  now  too 
late  to  disturb  it. 

The  other  objection  to  the  publication  is  that  it  was  made  before  the 
approval  of  the  survey  by  the  Surveyor  General.  This  approval  is  in- 
dorsed on  the  plat  as  September  17,  1860.  The  first  publication  of  the 
notice  in  the  San  Bernardino  paper  was  made  August  13,  1860,  the 
first  in  the  Los  Angeles  paper  August  25,  1860. 

The  act  of  1860  does  not  prescribe  any  particular  manner  in  which 
the  Surveyor  General  shall  express  his  approval  of  a  survey,  and  no 
method  has  been  prescribed  by  the  land-office.  The  fact  of  approval  is 
required,  but  the  method  of  making  it  is  left  to  the  discretion  of  the 
officer.  He  has  his  option  to  do  it  in  the  way  that  he  shall  deem  best. 
He  may  do  it  as  well  by  signing  a  notice  that  he  has  approved,  and 
publishing  that  notice  in  a  public  newspaper,  as  by  indorsing  his  ap- 
proval on  the  plat  of  the  survey. 

He  may  do  one,  or  both.  In  this  case  he  has  done  both.  I  see  no 
objection  to  treating  the  date  of  his  first  notice  of  approval  as  the  d^^te 
at  which  he  did  first  approve  of  the  survey.  His  subsequent  indorse- 
ment of  approval  upon  the  plat  does  not  show  that  he  had  not  approved 
prior  to  that  date.  Taken  with  the  notices  it  shows  a  continuous  ap- 
proval. 

I  overrule  the  objections  of  the  appellees,  and  affirm  the  decision  of 
your  predecessor. 

The  papers  transmitted  with  your  letter  of  28th  January,  1871,  are 
herewith  returned. 

Very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbtjmmond,  Commissioner  General  Land-Office. 


Ko.  483. 

RANCHO  GUADALUPE. 

A  newspaper  dated  and  first  distributed  in  the  town  of  Santa  Barbara,  in 
Santa  Barbara  county,  California,  was  published  in  Santa  Barbara,  althon^ 
said  paper  was  printed  in  San  Francisco,  California. 

Where  a  survey  had  become  final  by  publication  under  the  act  of  June  14,* 
1860,  and  a  patent  in  accordance  with  such  survey  had  been  duly  signed, 
sealed,  recorded,  sent  to  the  United  States  surveyor-general  for  delivery, 
subsequently  recalled,  a  new  survey  made,  published  in  accordance  with 
the  provision  of  the  act  of  July  1,  1864,  (13  Stat.,  p.  332,)  approved  by  the 
Commissioner  of  the  General  Land-Office,  and  a  patent  for  such  resurvey 
signed,  sealed,  recorded,  transmitted  to  the  United  States  surveyor-general 
for  delivery,  and  recalled  without  the  consent  of  the  parties  claiming  pos- 
session thereof,  that  in  such  a  case  the  first  patent  having  been  legally  exe- 
cuted, was  the  patent  to  be  delivered  to  the  parties  in  interest,  and  that 
said  first  patent  having  been  legally  executea,  there  was  no  authority  of 
law  for  the  issue  of  the  subsequent  patent,  which  was  void  ab  initio^  and 
might  properly  be  recalled  by  the  Commissioner  of  the  General  Land- 
Office.  • 

A  publication  by  the  Surveyor  Generjil  that  a  certain  survey  had  been  ap- 
proved, was  in  itself  a  sufficient  approval,  prior  to  publication,  to  satisfy 
the  rejquirements  of  the  act  of  June  14, 1860,  notwithstanding  the  plat  bore 
upon  its  face  an  approval  subsequent  to  said  publication. 
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Only  the  clearest  and  most  positive  evidence  can  be  admitted  to  set  aside  the 

record  in  a  private  land  claim. 
The  act  of  June  14. 1860,  reouired  that  four  weeks  should  elapse  between  the 

first  insertion  of  the  puolished  notice  and  the  removal  of  the  plat,  etc., 

fh>m  the  Surveyor  General's  Office. 
An  appeal  to  the  Secretary  from  tl^e  decision  of  the  Commissioner  of  the 

General  Land-Office  brings  up  for  review  all  orders  in  a  cause,  interlocutory 

or  otherwise,  made  by  the  latter  from  the  beginning. 

Department  or  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  12,  1872. 

Sir  : — I  have  carefully  examined  the  papers  in  the  case  of  the  rancho 
Gaadalape,  Diego  Olivera  and  Toodore  Arellanes  confirmees,  granted 
by  Joan  B.  Alvarado,  March  21,  1840,  conlBrmed  by  the  board  of  land- 
commissioners  for  California,  December  6,  1853,  and  by  the  United 
States  district  court,  September  25,  1855,  and  appeal  dismissed  Febru- 
ary 5,  1857. 

under  instructions  dated  January  15,  1858,  from  J.  W.  Mandeville, 
United  States  surveyor-general  for  California,  United  States  Deputy 
Surveyor  Brice  M.  Henry  made  a  survey  of  this  rancho ;  but,  a  protest 
against  said  survey  having  been  filed  July  6,  1859,  by  Diego  Olivera, 
it  was  set  aside  and  a  re-survey  ordered,  which  re-survey,  containing 
32,408,03  acres,  was  made  in  September,  1860,  by  United  States  Deputy 
Surveyor  J.  E.  Terrell,  and  the  survey  and  plat  approved  by  Surveyor- 
General  Mandeville  on  the  29th  of  January,  1861.  This  survey  was, 
on  31st  of  May,  1861,  certified  by  said  surveyor-general  to  have  been 
published,  for  four  successive  weeks,  in  the  Santa  Barbara  Gazette,  the 
first  publication  being  on  the  14th  February,  1861,  and  the  last  on  the 
Tth  March,  1861 ;  and  also  in  the  Los  Angeles  Star,  the  first  publication 
being  on  the  23d  February,  1861,  and  the  last  on  the  16th  of  March  of 
the  same  year,  the  form  of  said  publication  being  as  follows,  as  shown 
by  a  copy  certified,  in  1870,  by  United  States  Surveyor  General  Sher- 
man Day : 

United  States  Surveyor  General's  Office, 

San  Francisco,  February  12, 1861. 
In  compliance  with  the  first  section  of  an  act  of  Congress  approved  June 
14, 1860,  regulating  surveys  of  private  land-claims,  surveyed  in  pursuance  of 
the  thirteenth  section  of  an  act  entitled  "  An  act  to  ascertain  and  settle  pri- 
vate land-claims  in  the  State  of  California,"  approved  March  3, 1851,  have 
been  examined  and  approved  by  me. 
Name  of  rancho,  Guadalupe. 
Confirmee,  Diego  Olivera,  et,  al. 

The  plats  will  be  retained  in  this  office,  subject  to  inspection,  for  four 
weeks  from  the  date  of  this  publication. 

JAMES  W.  MANDEVILLE, 
United  States  Surveyor  General, 

On  the  23d  of  May,  1863,  John  W.  Wheeler,  clerk  of  the  United 
States  district  court  for  the  southern  district  of  California,  certified 
"  That  due  notice  by  publication,  in  manner  and  form  as  required  by 
law,  has  been  made  by  the  surveyor-general  of  the  United  States  for 
the  State  of  California,  in  the  matter  of  the  approved  survey  of  the  lands 
called  '  Guadalupe,'  confirmed  to  the  claimant  in  the  above  entitled  cause 
of  Diego  Olivera,  et.aL^v,  The  United  States  ;^^  2iud  "that  the  full  period 
of  six  months  from  and  after  the  completion  of  said  publication  has 
elapsed,  and  no  objections  having  been  made  thereto  or  filed  in  my  office. 
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the  said  approved  Bxxrvej  has  become  final,  and  the  claimant  therefore 
entitled  to  a  patent  for  the  land  therein  contained."  In  the  same  year 
E.  F.  Beale,  then  United  States  sarvejor-general  for  California,  trans- 
mitted to  this  office  a  copy,  dnly  certified,  May  25,  1863,  of  tiie  plat, 
field-notes,  and  other  documents  in  tl^e  case,  as  a  basis  for  the  issue  of 
patent,  and  in  those  papers  the  surveyor-general,  after  stating  that  the 
rancho  under  consideration  had  been  surveyed  in  conformity  with  the 
grant  and  decree  of  confirmation,  continues  as  follows : 

I  do  hereby  certify  the  annexed  map  to  be  a  true  and  accurate  plat  of  the 
said  tract  of  land  as  appears  by  the  field-notes  of  the  survey  thereof  made 
by  J.  E.  Terrell,  deputy  surveyor,  in  the  month  of  Septemoer,  1860,  under 
the  direction  of  this  office,  which,  having  been  examined  and  approved,  are 
now  on  file  therein.  And  I. do  further  certify  that  in  accordance  with 
the  provisions  of  the  act  of  Congress  approved  on  the  14th  day  of  June, 
1860,  entitled  ''An  act  to  define  and  regulate  the  jurisdiction  of  the  district 
courts  of  the  United  States  in  California  in  regard  to  the  survey  and  location 
of  confirmed  private  land-claims,''  I  have  caused  to  be  published  once  a 
week,  for  four  weeks  successively,  in  two  newspapers,  to  wit,  the  Santa*  Bar- 
bara Gazette,  published  in  the  couunty  of  Santa  Barbara,  being  the  news- 
paper published  nearest  to  where  the  said  claim  is  located,  the  first  publica- 
tion being  on  the  14th  day  of  February,  1861,  and  the  last  on  the  17th  day  of 
March,  1861 ;  also,  in  the  Los  Angeles  Star,  a  newspaper  published  in  the 
city  and  county  of  Los  Angeles,  the  first  publication  being  on  the  23d  day  of 
February,  1861,  and  the  last  on  the  16th  day  of  March,  1861,  a  notice  that 
the  said  claim  had  been  surveyed,  and  a  plat  made  thereof,  and  approved  by 
me.  And  I  do  further  certify  that  the  said  approved  plat  and  survey  was 
retained  in  this  office  during  all  of  said  four  weeks,  and  until  the  expi- 
ration thereof,  subject  to  inspection.  And  I  do  further  certify  that  no  oroer 
for  the  return  thereof  to  the  United  States  district  court  has  been  served 
upon  me.  And  I  do  further  certify  that  under  and  by  virtue  of  the  said 
confirmation,  survey,  decree  and  publication,  the  said  Diego  Olivera  et  al. 
are  entitled  to  a  patent  from  the  United  States  upon  the  presentation  thereof 
to  the  General  Land-Office,  for  the  said  tract  of  land  bounded  and  described 
as  follows,  to  wit:  (Here  follows  the  field-notes  of  the  Terrell  survey.) 

It  appears  from  the  foregoing  that  the  rancho  Guadalupe  was  prop- 
erly and  finally  confirmed,  and  that  it  was  surveyed  by  Henry,  objected 
to,  and  re-surveyed  by  Terrell  in  September,  1860.  Survey ors-(>eneral 
Mandeville  and  Beale  certify  that  the  plat  and  field -notes  thereof  were 
approved  in  January,  1861,  and  duly  published,  according  to  law,  in 
the  months  of  February  and  March  of  the  same  year,  in  the  Santa 
Barbara  Gazette  and  the  Los  Angeles  Star;  and  the  clerk  of  the 
United  States  district  court  for  Southern  California  certifies,  in  his 
official  capacity,  that  all  the  requisites  of  the  law  had  been  complied 
with,  and  that  the  survey  of  the  rancho  Guadalupe  was  final  by  publi- 
cation under  the  act  of  1860. 

So  far,  therefore,  as  the  official  records  of  the  surveyor-general's 
ofiSce  and  courts  show,  the  survey  was  final.  It  was  so  considered  by 
this  office,  and  a  patent  in  accordance  therewith,  dated  June  30,  1866, 
was  prepared,  signed  and  recorded,  and  sent  to  the  United  States  sur- 
veyor-general for  California  on  the  2d  of  August,  1866 ;  but  said  patent 
was  never  delivered,  the  then  owner  of  the  rancho,  John  B.  Ward,  re- 
fusing to  accept  the  same,  alleging  that  the  Terrell  survey  did  not  con- 
form to  the  decree  of  confirmation,  and  also  that  it  was  not  final  under 
the  act  of  14th  June,  1850,  (12  Stats.,  p.  33,)  the  requirements  of  that 
act  with  respect  to  publication  never  having  been  complied  with.  In 
this  protest  Mr.  Ward  alleges  that  ''  on  the  29th  day  of  January,  1861, 
the  said  surveyor-general  filed  in  his  said  office  an  approval  of  the  field- 
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notes  and  plat  of  said  rancho,  and  that  sabsequently  to  such  filing  no 
publication  of  such  notice  of  the  approval  was  made  in  accordance  with 
the  provisionsof  the  act  of  Congress  of  June  14,  1860,  already  recited." 
"  That  it  is  true  that  a  notice  of  the  approval  of  a  plat  of  survey  of  a 
plat  of  survey  of  a  certain  tract  of  land,  known  by  the  name  of  Guada- 
lupe, was  published  in  the  Los  Angeles  Star,  the  first  publication  the  reof 
being  on  the  29th  of  September,  1860,  and  the  last  on  the  20th  of  Octo- 
ber, 1860 ;  also,  in  the  Pacific  Sentinel,  the  first  publication  thereof 
being  on  the  21st  of  September,  1860,  and  the  last  on  the  12th  October, 

1860  ;  but  the  field-notes  and  plat  of  the  rancho  which  is  the  subject 
of  the  present  memorial,  not  having  been  approved  until  the  29th  of 
January,  1861,  the  publication  above  referred  to  could  have  had  no 
application  thereto ;  so  that,  in  point  of  fact,  no  publication  of  the  appro- 
val by  the  surveyor-general  of  the  Guadalupe  rancho,  granted  to  Diego 
Olivera  and  Teodore  Arellanes,  has  ever  been  made  according  to  law." 

In  support  of  these  allegations  there  wer^  filed  three  affidavits : 
First.  An  affidavit  signed  by  John  Nugent,  one  of  Mr.  Ward*«  coun- 
sel, in  which  it  is  stated  that,  up  to  July,  1866,  no  other  plat  of  the 
Guadalupe  was  ever  exhibited  or  on  file  as  the  official  plat  approved  by 
J.  W.  Mandeville,  except  one  with  the  following  inscription : 

Note.— A  notice  of  the  approval  of  this  plat  of  survey  has  been  published 
in  accordance  with  the  act  of  Congress  of  June  14, 1860,  in  the  Los  Angeles 
Star,  the  first  publication  thereof  being  on  the  29th  of  September,  1860,  and 
the  last  on  the  20th  of  October,  1860 ;  also,  in  the  paper  nearest  the  land, 
being  the  Pacific  Sentinel,  the  first  publication  thereof  being  on  the  2l8t  of 
September,  1860,  and  the  last  on  the  12th  of  October,  1860.  This  plat  has 
remained  in  this  office  subject  to  inspection  from  the  date  of  the  approval 
thereof. 

Second.  An  affidavit  signed  by  Vicente  A.  Torras,  who  was  em- 
ployed on  the  Santa  Barbara  Gazette,  in  January  and  February,  1861, 
and  who  swears  that  in  those  months  said  paper  was  published  in  San 
Francisco. 

Third.  An  affidavit,  signed  by  S.  6.  Brinkerhoff,  in  which  it  is  stated 
that  said  affiant  '*  was  a  subscriber  to  a  paper  known  as  the  Santa  Bar- 
bara Gazette,  and  that  of  his  own  knowledge  the  place  of  publication 
of  said  paper  was  in  the  city  of  San  Francisco,'  and  not  in  the  county  of 
Santa  Barbara." 

Upon  these  affidavits  this  office  decided,  in  letter  dated  October  22, 
1866,  addressed  to  the  United  States  Surveyor  General  for  California, 
that  the  publication  was  not  in  conformity  with  the  law  of  1860,  and 
was,  therefore,  void.  A  new  survey  was  ordered,  made,  and  subse- 
quently published  under  the  act  of  1864,  approved  by  the  Commissioner 
of  the  General  Land-Office,  and  patent  issued  in  accordance  therewith, 
which  patent  was  sent  to  the  Surveyor  General's  office,  but  recalled 
before  delivery. 

Although  two  witnesses,  Torras  and  Brinkerhoff,  swear  positively 
that  the  Santa  Barbara  Gazette  was,  in  February  and  March,  1861,  pub- 
lished in  San  Francisco,  Dona  Longina  Yriarte  de  Torras,  widow  of  V. 
I.  Torras,  one  of  the  publishers  in  1861  of  the  Santa  Barbara  Gazette, 
swears  that  from  January  1  to  October  17, 1861,  said  paper  was  printed 
at  San  Francisco,  and  as  soon  as  printed  sent  to  Santa  Barbara  for  dis- 
tribution ;  andM.  W.  Kimberly  testifies  that  during  the  years  1860  and 

1861  there  was  no  paper  published  in  Santa  Barbara  county  except  the 
Santa  Barbara  Oazette.     There  is  also  filed  with  these  affidavits  a  copy 
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of  said  paper,  beaded  as  follows :  '*  Santa  Barbara  Gazette.  Organo  de 
la  PoblacioD  espanola  en  California.  Santa  Barbara,  Jaeves,  17  de  Oc- 
tubre  de  1861."  It  would  seem,  therefore,  that  said  paper  was  printed 
at  San  Francisco,  but  distributed  at  Santa  Barbara,  and  that  Torras  and 
Brinkerhoff  must  be  understood  as  testifying  in  effect  that  in  their  opin- 
ion the  place  of  printing  and  publication  must  be  identical.  With  their 
conclusions,  which  seem  to  have  materially  affected  the  opinion  of  this 
office  when  the  publication  of  the  Terrell  survey  was  rejected,  I  can- 
not agree.  The  paper  on  its  face  purports  to  be  published  at  Santa 
Barbara,  and  it  was  first  circulated  in  that  county,  and  in  my  opinion  a 
decision  from' these  facts  that  said  paper  was  published  at  San  Francisco 
cannot  be  reached  by  an  interpretation  of  the  word  "published"  in  ac- 
cordance with  its  usual  and  ordinary  meaning,  nor  in  accordance  with 
the  proper  interpretation  of  the  word,  as  used  in  the  act  of  June  14, 

1860.  The  design  of  the  publication  prescribed  by  the  act  of  1860  was 
to  convey  to  parties  in  interest  notice  that  their  claims  had  been  sur- 
veyed, and  to  afford  them  an  opportunity  to  file  objections  and  contest 
said  surveys ;  and  that  object  was  as  well,  if  not  better,  accomplished 
by  a  publication  in  the  manner  stated  than  it  could  have  been  in  any 
other  manner  under  the  peculiar  circumstances  surrounding  the  case. 
That  would  be  sufficient  to  satisfy  the  requirements  of  the  spirit  of  the 
law,  but  in  my  opinion  the  proceedings  in  the  matter  were  also  in  strict 
conformity  with  the  letter  of  the  act  of  1860.  In  Worcester's  Diction- 
ary '*  publication  "  is  defined  as  '  the  act  of  publishing  or  making  pub- 
lic," &,c. ;  in  Webster's  Dictionary  the  same  word  is  defined  as  "the 
act  of  publishing  or  making  known ;  notification  to  the  people  at  large, 
either  by  words,  writing,  or  printing ;"  in  Bouvier's  Law  Dictionary 
'^publication"  is  defined  as  ''the  act  by  which  a  thing  is  made  public," 
and  "  publisher  "  as  "  one  who  by  himself  or  his  agent  makes  a  thing 
publicly  known;  one  engaged  in  the  circulation  of  books,  pamphlets, 
and  other  papers;"  and  the  same  authority  defines  *' printing  "  as  "the 
art  of  impressing  letters ;  the  art  of  making  books  or  papers  by  impress- 
ing legible  characters."  Many  other  authorities  might  be  added,  but 
these  are  considered  sufficient  to  show  the  marked  difference  between 
the  generally  recognized  meaning  of  the  words  "  published  "  and 
"  printed,"  and  sufficient  also  to  show  that  the  publication  in  the  case 
under  consideration  was  properly  made  under  the  law  ;  for,  while  it  is 
admitted  that  the  Santa  Barbara  Gazette  was  printed  at  San  Fran- 
cisco, it  is  clearly  shown  that  said  paper  was  first  ''  made  public " 
"  to  the  people  at  large  "  (i.  e.,  published)  in  the  county  of  Santa  Bar- 
bara. 

The  remaining  objections,  as  heretofore  stated,  to  the  publication  of 
the  Terrell  survey,  are  that  said  publi<;ation  was  not  made  in  February 
and  March,  1861,  in  the  Los  Angeles  Star  and  Santa  Barbara  Gazette, 
as  certified  by  the  Surveyor  General,  but  that  the  publication  was  made 
in  September  and  October,  1860,  in  the  Los  Angeles  Star  and  Pacific 
Sentinel,  which  publication  was  prior  to  the  date  when  the  plat  and 
field-notes  of  said  survey  were  approved,  on  the  29th  day  of  January, 

1861.  In  support  of  these  allegations  there  is  no  evidence  except  the 
affidavit  of  Mr.  Ward,  then  owner  of  the  rancho,  and  of  John  Nugent, 
one  of  Mr.  Ward's  counsel  in  the  case.  The  first-named  does  not  posi 
tively  admit  that  the  survey  of  the  Guadalupe,  Diego  Olivera,  et  al., 
confirmees,  was  ever  published,  though  he  says  a  certain  rancho,  called 
Guadalupe,  was  published  ;  but  Mr.  Nugent,  in  effect,  swears  that  as 
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late  as  July,  1866,  no  plat  and  field-notes  of  tbe  rancho  under  consider- 
ation were  ever  exhibited  as  tbe  official  plat  and  field-notes  approved 
bj  Surveyor-General  Mandeville,  but  one  which  had  on  its  face  a  note 
showing  said  publication  to  have  been  made  in  September  and  October, 
I860,  in  the  Los  Angeles  Star  and  the  Pacific  Sentinel,  and  also  show- 
ing the  approval  of  said  plat  and  field-notes  to  have  been  made  in  Jan- 
uary, 186L  By  this  showing  it  would  seem  that,  even  admitting  the 
facts  set  forth  by  the  ranch  owner  and  his  attorney,  the  Guadalupe  sur- 
vey was  final  by  publication  so  far  as  these  objections  are  concerned, 
as  tbe  honorable  Secretary  of  the  Interior,  in  the  case  of  the  rancho 
Tajauta,  decided  on  the  2ist  of  February,  1872,  that  a  publication  by 
the  surveyor-general  that  a  certain  survey  had  been  approved  was  in 
itself  a  sufficient  approval  prior  to  publication  to  satisfy  the  require- 
ments of  the  act  of  14th  June,  1860,  notwithstanding  the  plat  bore 
upon  its  face  an  approval  subsequent  to  said  public'ation.  But  I  am 
not  satisfied  of  the  correctness  of  the  facts  stated  in  said  affidavits,  for 
the  record-evidence  of  the  surveyor-general's  office  and  the  district 
court  contradicts  said  affidavits  in  every  important  particular  ;  and  let  it 
be  once  established  that  the  testimony,  without  cross-examination,  of 
two  interested  witnesses  shall  be  sufficient  to  overturn  the  certificates  of 
three  sworn  officials  of  the  Government,  two  surveyors-general,  and 
the  clerk  of  a  United  States  district  court  having  jurisdiction  in  the 
matter,  and  the  surveys  of  the  numerous  ranchos  considered  final  by 
publication  are  no  longer  fixed  upon  that  firm  basis  contemplated  by  the 
law.  Nothing  but  the  most  clear  and  positive  evidence  ought  to  be 
admitted  to  set  aside  such  a  record,  particularly  when,  as  in  this  case, 
it  was  acquiesed  in  by  the  parties  in  interest  at  the  date  when  it  was 
made  and  for  vears  thereafter. 

That  the  Guadalupe  rancho,  Diego  Olivera  et  al.,  confirmees,  was 
published  in  the  Los  Angeles  Star  and  the  Pacific  Sentinal  in  Septem- 
ber and  October,  1860,  is,  in  my  opinion,  not  proven;  neither  is  the 
insinuation  in  Mr.  Ward's  protest,  that  said  rancho  might  have  been 
mistaken  for  some  other  rancho  Guadalupe,  entitled  to  any  weight,  for 
there  is  but  one  rancho  of  that  name  confirmed  to  Diego  Olivera  et  al. 
in  the  State  of  California. 

A  careful  examination  of  the  papers  in  the  case  upon  which  this 
office  rejected  the  Terrell  survey,  and  also  the  papers  filed  subsequent 
to  such  rejection,  leads  me  to  the  conclusion  that  such  action  was  erro* 
neous,  and  that  said  survey  was  properly  approved  on  the  29th  of 
January,  1861,  and  published  in  the  months  of  February  and  March,  of 
the  same  year,  in  the  Los  Angeles  Star  and  the  Santa  Barbara  Gazette, 
and  no  objections  thereto  having  been  made  within  the  time  allowed  by 
law,  it  became  final  by  publication  under  the  provisions  of  the  act  or 
Congress  approved  June  14,  1860.  (12  Stats.,  p.  33.)  The  patent  exe- 
cuted in  June,  1866,  was  therefore  correctly  executed,  and  is  a  good  and 
valid  patent  for  the  rancho  aforesaid,  and  is  herewith  transmitted  for 
delivery  to  the  party  or  parties  properly  entitled  thereto.  Said  patent 
having  been  legally  executed,  the  subsequent  patent  was  without  au- 
thority of  law,  and  therefore  void  ab  initio,  and,  being  now  in  the  pos- 
session of  this  ofiSce,  will  be  canceled. 

You  will  give  notice  of  this  decision  to  all  parties  in  interest,  allow- 
ing sixty  days  from  date  of  notice  for  appeal  to  the  honorable  Secretary 
of  the  Interior,  at  the  expiration  of  which  time,  if  appeal  be  taken,  you 
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will  forward  all  the  papers  in  the  case,  as  in  other  cases  of  appeal ;  aad 
if  no  appeal  be  takeu,  you  will  so  notify  this  office. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
J.  R.  Hardenberoh,  Esq.,  United  States  Surveyor-Oeneral,  San  Fran- 
cisco, California. 

Depabtment  op  Justice, 

Washington,  D.  C,  March  10,  1873. 

Sir: — I  have  considered  the  questions  submitted  by  you  in  your  com- 
munication of  the  23d  of  December  last,  in  relation  to  the  California 
private  land-claim  Guadalupe,  Ac,  and  have  the  honor  to  submit  the 
following  reply : 

Before  beginning  that,  however,  I  may  say  that  I  have  not  opened 
the  record,  which^  at  a  subsequent  period,  was  transmitted  here,  in 
order  that,  if  I  should  **  see  proper  so  to  do,"  I  might "  find  the  facts  for 
myself;"  partly,  because  I  did  not  understand  that  it  was  your  wish 
that  I  should  so  find  the  facts,  «and  partly  because  I  understand  that 
some  important  facts  at  issue  are  not  contained  in  the  record,  but  depend 
upon  the  weight  to  be  attributed  to  certain  affidavits  therewith  trans- 
mitted. I  had  no  desire  to  complicate  myself  with  questions  of  fact 
belonging  to  another  department,  and  am  entirely  willing  to  take  these 
at  your  hands.  I  will  add  that  the  delay  which  has  occurred  in  mak- 
ing this  reply  has  arisen  from  a  desire  to  hear  all  that  might  be  said  in 
behalf  of  the  claimants,  a  desire  which  I  understand  to  be  fully  shared 
by  yourself. 

The  questions  concern  the  comparative  validity  of  two  patents  under 
the  same  laud-claim,  one  issued  in  1866  and  the  other  in  1870. 

The  former  patent  was  issued,  as  was  supposed,  under  the  provisions 
of  the  act  of  June  14,  1860.  Those  provisions,  so  far  as  they  are 
material  here,  required  that  the  surveyor- general  of  California  should 
cause  to  be  made  a  survey,  and  a  plat  thereof,  and  thereupon  give 
notice  of  the  same,  &c.,  by  publication  "once  a  week  for  four  weeks 
in  two  newspapers,  one  published  at  Los  Angeles  and  one  of  which  the 
place  of  publication  is  nearest  the  land,  *  *  and  until  the  expira- 
ration  of  such  time  the  survey  and  plat  shall  be  retained  in  his  office, 
subject  to  inspection." 

Advertisement  was  made  in  a  paper  at  Los  Angeles,  and  also  in  the 
Santa  Barbara  Gazette.  The  first  insertion  in  the  former  paper  was  on 
the  23d  of  February,  1861,  and  the  last  on  the  16th  of  March,  1861; 
in  the  latter,  the  like  insertions  were  of  February  14  and  March  7, 
1861.  Besides  this,  the  latter  paper  "  was  printed  in  the  City  of  San 
Francisco,  and,  as  soon  as  printed,  sent  to  Santa  Barbara  for  distribu- 
tion, and  distributed  there,"  and  no  olher  paper  was  published  there 

The  patentee  refused  to  receive  the  patent  of  1866,  and,  upon  his  re- 
monstrances and  suggestions,  that  patent  was  recalled,  and  another 
survey  ordered,  the  proceedings  under  which  ended  in  issuing  the  patent 
of  1870,  which,  after  it  had  been  signed  and  sealed,  and  bad  been  sent 
to  the  surveyor  for  delivery,  was,  without  the  consent  of  the  patentee, 
recalled  by  the  Commissioner  of  the  General  Land-Office. 

The  proceedings  ending  in  the  patent  of  1866  were  ex  parte.  No  one 
objected  to  their  progress.  The  means  of  resistance  or  of  correction  pro- 
vided in  the  act  of  1860  were  not  resorted  to.  The  first  notice  which 
the  United  States  had  of  objection  by  the  claimant  was  his  refusal  to 
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receive  the  patent,  and  it  is  probable  that  (as  is  alleged)  the  first  actual 
notice  which  such  claimant  had  of  these  proceedings  was  the  tender  of 
that  patent.  His  reason  for  refusing  it  was  that  it  did  not  cover  a  large 
part  of  the  tract  claimed. 

It  seems  to  me  that,  if  the  proceeedings  terminating  in  the  patent  of 
1866  were  regular,  there  is  no  way  short  of  an  act  of  Congress  of  reliev- 
ing the  claimant  from  the  injury  which  these  proceedings  may  have 
caused. 

The  steps  in  those  proceedings  are :  1.  A  survey  and  plat  made  and 
returned  to  the  office  of  th^  surveyor  general.  2.  An  advertisement 
for  a  certain  time  in  certain  papers.  3.  The  retention  of  the  survey 
and  plat  in  the  above  office  during  that  time.  4.  Liberty  for  such 
period  to  persons  interested  to  have  the  survey  and  plat  returned  into 
the  district  court  of  the  United  States,  for  the  purpose  of  being  litigated, 
corrected,  or  set  aside.  5.  After  such  period,  the  transmission  of  the 
plat  or  the  survey  to  the  Qeneral  Land  Office  at  Washington  for  a 
patent. 

After  the  lapse  of  the  period  of  retaining  the  plat  and  survey  in  the 
office  of  the  survey  or -general,  without  intervention  by  any  party  inter- 
ested, (if  the  other  preliminaries  have  been  duly  performed,)  there  is  no 
provision  for  making  complaint  or  for  correcting  the  result ;  and  in  such 
case,  as  seems  to  me,  if  any  injury  has  been  done,  the  only  appeal  left 
is  to  Congress. 

That  there  was  no  power  in  the  distrfct  court,  before  the  act  of  July 
1,  1864,  or  since  then,  in  the  Commissioner  of  the  General  Land-Office, 
to  grant  a  re-survey,  &c.,  after  such  lapse,  appears  the  more  clearly  by 
the  provision  in  the  fifth  section  of  the  act  of  June  14, 1860,  to  the  effect 
that,  in  such  case,  the  plat  and  survey  should,  of  themselves,  have  the 
force  and  validity  of  a  patent  issued  ;  i.  e.,  that  in  such  event  the  case 
should  be  considered  as  ended. 

A  view  opposite  to  this  has  been  called  to  my  attention  on  behalf  of 
the  claimant.  In  accordance  with  that,  it  is  said  that  the  action  of  Mr. 
Commissioner  Wilson,  in  setting  aside  the  patent  of  1866  and  grant- 
ing a  re-survey,  is  analogous  to  the  granting  of  a  new  trial  by  a  court 
— in  this,  that,  after  such  survey  had,  it  is  not  competent  for  any  tribu- 
nal to  set  it  aside  because  of  any  insufficiency  in  the  grounds  upon 
which  it  was  granted. 

Prima  facie,  I  should  have  been  disposed,  as  above,  to  doubt  the 
power  of  the  Commissioner  to  grant  a  nev)  trial  (as  it  were)  in  any 
case  where  the  proceedings  are  regular.  But  I  am  told  that  the  course 
of  proceeding  in  these  cases,  while  pending  in  the  Department  of  the 
Interior,  renders  it  unnecessary  to  consider  this  point,  such  course  being 
that  appeals  to  the  Secretary  of  the  Interior  from  the  Commissioner 
bring  up  for  review  all  orders  in  the  cause,  interlocutory  or  other,  made 
by  the  latter  from  the  beginning.  It  is  also  said  that  the  act  of  1860, 
which  gives  to  the  district  court  jurisdiction  over  issues  raised  in  such 
cases  of  surveys,  has  been  repealed  by  the  act  of  July  1, 1864,  and  that 
such  jurisdiction  at  the  time  that  Commissioner  Wilson  granted  a  re- 
survey  was  vested  in  the  General  Land-Office.  The  reply  to  this  is, 
that  at  the  time  of  the  passage  of  the  repealing  act  the  district  court 
had  lost  jurisdiction  over  this  particular  case  through  the  imputed 
laches  of  the  claimant,  and  that  so  there  was  then  no  jurisdiction  in 
the  present  case  to  be  transferred.  It  is  also  urged,  in  behalf  of 
claimant,  that  the  proceedings  upon  which  the  patent  of  1866  was 
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based  were  irregular,  because  the  coostructive  Dotice  givea  by  the  ad- 
vertisements was  defective  in  the  following  important  particulars : 

1.  The  period  of  four  weeks  did  not,  as  required  by  the  statutes  of 
I860,  (?)  elapse  between  the  first  and  last  insertions  of  such  advertise- 
ments. 

2.  The  Santa  Barbara  Gazette  was  not  a  paper  published  at  Sant» 
Barbara,  within  the  meaning  of  the  act. 

On  the  first  point  mj  attention  has  been  called  to  many  authorities, 
some  in  the  courts  of  the  United  States,  and  others  in  those  of  States. 
There  is  some  discrepancy  among  them. 

In  my  opinion,  what  is  required  by  tbe'statute  before  me  is  that  the 
period  of  four  weeks  shall  elapse  between  the  first  insertion  and  the  act 
to  be  done,  (that  is,  the  removal  of  the  plat,  &c.,  from  the  surveyor-gen- 
erars  office,)  which  such  notice  is  to  precede.  Four  weeks'  notice  of 
that  is  given  by  the  first  insertion  in  the  paper,  but  the  statute  also 
requires  that  such  notice  shall  be  repeated  once  a  week  in  each  week. 
This  conclusion  is  according  to  the  current  of  authorities,  as  I  under- 
stand them.  I  have  consulted,  in  this  connection,  4th  Peters,  349 ;  16th 
Howard,  610;  6th  T.  B.  Monroe,  70;  4th  Littell,  78;  13th  Sm.  and 
Mar.,  318;  55th  Maine,  190;  14th  Indiana,  169;  37th  Mississippi, 
567,  and  5th  Nevada,  415,  with  the  numerous  authorities  cited  in  the 
last  case. 

Upon  the  second  point  above  I  have  not  been  able  to  find  any  author- 
ity. There  is  weight  in  what  Jias  been  forcibly  and  eloquently  urged 
for  the  claimant,  to  sustain  his  view  of  the  question.  Upon  the  facts 
found,  however,  I  have  not  been  able  to  satisfy  myself  that  the  statute 
has  not  been  complied  with.  I  think  that,  under  the  circumstances,  the 
Santa  Barbara  Gazette  sustains  the  character  of  a  paper  published  at 
Santa  Barbara.  Although  printed  at  San  Francisco,  it  was  forthwith 
transmitted  to  Santa  Barbara  for  distribution,  and  distributed  there. 

My  answer  to  the  four  questions  propounded  at  the  close  of  your 
communication,  therefore,  are  respectively : 

1.  The  Terrell  survey  is,  under  the  circumstances,  final  and  conclu- 
sive. 

2.  There  was  no  legal  authority  for  issuing  the  second  patent. 

3.  If  there  were  no  such  authority,  the  Commissioner  had  the  power 
to  recall  a  paper  which  which  was  only  in  semblance  a  patent. 

4.  The  patent  of  1866  is  the  patent  to  be  delivered  to  the  con- 
firmees. 

In  discussing  this  matter,  I  have  had  the  benefit  of  well-considered 
and  very  impressive  arguments  by  counsel  for  the  claimant,  and  I  have 
thought  of  the  case  as  one  in  which  injury  may  mave  been  done  to  the 
claimant  under  the  doctrine  of  constructive  notice. 

Very  respectfully  and  truly,  your  obedient  servant, 

S.  F.  PHILLIPS,  SolicUor-General, 
Hon.  Columbus  Delano,  Secretary  of  the  Interior. 

Department  of  the  Interior, 

Washington,  D.  C,  March  26,  1873. 
Sir: — I  have  carefully  considered  the  papers  accompanying  your  let- 
ter of  16th  September  last,  in  the  matter  of  the  survey  of  the  California 
private  land-claim  Guadalupe,  Diego  Olivera  et  al  confirmees. 

I  deemed  it  proper,  on  the  23d  December  last,  to  consult  the  Depart- 
ment of  Justice  as  to  what  seemed  to  me  the  controlling  questions  in 
the  case,  and  on  the  llth  ultimo,  at  the  instance  of  Hon.  J.  S.  Black, 
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of  coiiQsel  for  the  appellants,  all  the  papers  were  transmitted,  in  order 
that,  if  seen  fit,  the  facts  might  be  examined  as  well  as  the  law. 

The  Solicitor- General,  on  the  10th  instant,  rendered  an  opinion  on  the 
subject,  a  copy  of  which  is  herewith  enclosed.  It  fully  sustains  the 
action  of  your  Office.  Tour  decision  is,  therefore,  affirmed,  and  the 
papers  are  herewith  returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land-Office, 


No.  484. 

LOMPOC  CONTEST. 

1.  A  sobrante  grant  founded  upon  a  public  sale  of  mission  property > 
if  of  any  validity  at  all,  was  one  of  the  weakest  titles  known  to  the 
Mexican  law. 

2.  The  act  of  June  14,  I860,  (12  Stats.,  p.  33,)  rests  upon  construc- 
tive statutory  notice,  and  should  be  construed  strictly  as  against  parties 
claiming  under  it. 

3.  The  provision  of  the  act  relative  to  the  publication  of  the  survey, 
viz :  "  Once  a  week  for  four  weeks,  in  two  newspapers,"  requires  a 
simultaneous  publication,  i.  e.,  publication  for  four  weeks  in  each  of  two 
newspapers,  without  the  intervention  of  any  time  between  the  close  of 
one  and  the  commencement  of  the  other. 

4.  After  a  survey  had  been  approved  under  said  act  by  the  Surveyor 
Genera],  that  officer  was  functus  officio,  and  his  successor  could  not 
change  the  plat  in  any  particular.  His  only  duty  or  power  was  to  pub- 
lish it  under  the  act. 

Decision  by  the  acting  Secretary,  July  23,  1873. 


Kg.  485. 

EANCHO  EL  CAJON. 

Decree  of  Supreme  Court,  December  7, 1868.  Survey  approved  by  Surveyor 
General,  October  18, 1858.  Published  after  act  of  1860,  and  republished  in 
1868  under  act  of  1864.  No  exceptions  were  filed  to  the  first  publication, 
and  it  was  never  taken  to  court. 

January  9, 1869,  Rancho  claimants  filed  exceptions. 

Held— That  the  survey  did  not  conform  to  the  decree,  and  that  it  was  not 
a"finality.  The  act  of  1861,  (9  Stat.,  633,  Sec.  13,)  and  the  act  of  January  4, 
1836,  (5  Stat,  107,  Sec.  1,)  give  to  the  Commissioner  of  the  General  Land-Office 
supervision  over  the  surveys  of  Surveyor  Greneral. 

Kepeals  by  implication  are  not  favored.  Both  statutes  must  stand  if  they 
are  not  inconsistent.    (Sedg.  Const,  and  Stat.  La>v,  123-5.) 

The  supervision  of  the  Secretary  extends  to  all  matters  over  which  the 
Commissioner  has  jurisdiction,    (maguire  v.  Tylers  1  Black,  186.) 

This  survey  has  not  been  approved  by  Commissioner.  Refers  to  practice  of 
the  Land-Office  as  to  approval.  Contestants  are  not  estopped  in  deed,  because 
they  are  not  parties  or  privies.  (Wash.  R.  P.,  Vol.  2,  472.  2  Hill,  R.  P.,  421. 
1  Phillips,  4367,368.  Starkie  on  Ev,.  463.  1  Greenlf.  on  Ev.,23.)  Not  es- 
topped inpai$,  because  settlers  had  not  been  misled  by  them. 

Department  op  the  Interior, 

Washington,  D.  C,  15  March,  1872. 
Sir  : — I  have  examined  the  case  of  the  contested  survey  of  the  Rau- 
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cbo  El  CajoD,  on  appeal  from  your  decision  of  August  4, 1871,  directing 
a  new  survey. 

The  claim  in  satisfaction  of  which  a  new  survey  is  sought  was  con- 
firmed by  the  Supreme  Court  of  the  United  States,  at  its  December 
term,  1858,  referring  to  the  confirmation  of  the  board  for  specific  bound- 
aries. An  order  of  the  district  courts  having  been  entered,  allowing 
the  parties  to  proceed  as  under  final  decree,  a  survey  was  made,  which 
was  approved  by  the  Surveyor  General,  October  18,  1858.  After  the 
passage  of  the  act  of  June  14,  1860,  this  survey  was  published  in  the 
same  manner  as  surveys  made  subsequently  to  the  passage  of  this  act. 
It  was  also  republished  in  1868,  under  the  act  of  July  1,  1864.  No  ex- 
ceptions were  filed  to  the  first  publication,  and  it  was  never  taken  into 
court. 

On  the  9th  day  of  January,  1869,  Isaac  Lankershelm,  one  of  the  then 
owners  of  the  ranch,  for  himself  and  the  other  proprietors,  filed  objec- 
tions to  the  official  survey  tn&de  in  1858,  alleging  that  the  same  was 
incorrect,  and  asking  that  a  new  one  be  ordered.  November  11,  1869, 
D.  Lamb  and  others  filed  a  protest  against  the  change  asked  for,  alleg- 
ing that  it  would  effect  certain  pre-emption  rights  which  they  had 
acquired  on  land  south  of  the  southern  line  of  the  present  survey. 

Upon  an  examination  of  the  papers  transmitted  to  your  office,  you 
decided  that  the  survey  in  question  was  inaccurate  and  not  in  conform- 
ity to  the  decree,  of  confirmation,  and  accordingly  directed  the  Sur- 
veyor-General of  California  to  cause  a  new  survey  of  the  tract  to  be 
made.  From  this  decision,  an  appeal  has  been  taken  to  the  Depart- 
ment. 

The  facts  upon  which  you  based  your  decision  are  fairly  and  clearly 
set  forth  in  your  letter  to  the  Surveyor-General,  and  justify  your  con- 
clusion that  the  survey  of  1858  was  not  in  accordance  with  the  con- 
firmation of  the  Court.  An  inspection  of  the  desefio,  map  of  official 
survey,  and  the  two  maps  filed  by  the  parties  to  the  controversy,  show 
at  a  glance  that  the  official  survey  differs  very  materially  from  the 
others  in  form  and  general  outline.  This  variation  is  shown  more 
clearly  by  a  reference  to  the  record  of  the  juridical  possession,  which 
follows  the  desefio,  and  in  substance  agrees  with  the  other  two  surveys. 
One  call  of  the  juridical  possession,  entirely  ignored  in  the  official  sur- 
vey, is  especially  noticeable.  Beginning  at  a  point  on  the  east  of  the 
land  granted,  the  magistrate  giving  possession  followed  a  westerly 
course  for  five  thousand  varas  to  "the  houses^^^  and  thence  across  the 
ranch  to  its  western  boundary.  The  call  referred  to,  is  for  a  southern 
boundary,  ten  thousand  varas  south  of  "the  hoxisesy 

At  the  time  of  the  delivery  of  juridical  possession,  there  were  only 
three  places  in  the  ranch  where  houses  could  have  been  found.  One 
of  these  is  placed  by  Hays  entirely  outside  of  his  survey,  while  a  line 
running  directly  south  ten  thousand  varas  from  either  of  the  other  two 
points,  would  extend  several  miles  south  of  his  southern  line. 

I  agree  with  you  that  this  survey  does  not  conform  to  the  decree  of 
confirmation,  and  that  a  new  one  should  be  made.  In  a^rming  your 
decision  to  this  effect,  I  deem  it  expedient  to  refer  briefly  to  several 
questions  of  law  involved  and  argued  at  considerable  length  by  counsel 
for  the  contestants  in  the  appeal  taken  to  the  Department. 

It  is  contended  that  the  survey  of  1858  is  a  finalty,  and  that  the 
Department  has  now  no  power  to  alter  or  modify  it,  or  order  a  new  one. 

The  act  of  March  3d,  1851,  (9  Stat.,  633,  sec.  13,)  taken  in  connec- 
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tion  with  the  act  of  July  4, 1836,  (5  Stat,  107,  Sec.  1 ,)  gave  to  the  Oom- 
missioner  of  the  Oeneral  Land-Office  a  jurisdictioo  to  examine,  review 
and  correct  surveys  of  confirmed  Mexican  grants,  or  to  order  a  new  sur- 
vey in  case  it  should  appear  that  the  one  alfeady  made  did  not  conform 
to  the  decree  of  confirmation.  This  jurisdiction  was  continually  asserted 
and  exercised  by  the  Commissioner,  from  the  first  confirmation  of  Mexican 
claims  in  California,  until  the  passage  of  the  act  of  June  14, 1860,  which  in 
express  language  reserved  the  power  of  revision  to  the  courts  of  the 
United  States.  The  position  that  the  act  of  1851  operated  as  a  positive 
repeal  of  the  act  of  1836,  that  thereafter  the  approval  of  surveys  by  the 
Surveyor  Oeneral  made  them  final  and  conclusive,  and  that  the  Com- 
missioner thereafter  acted  only  ministerially  in  issuing  a  patent,  is  not 
tenable  and  cannot  be  supported.  It  is  contrary  to  the  spirit  of  our 
land  laws,  offends  against  long  established  usage,  and  is  not  justified  by 
a  reasonable  construction  of  the  two  acts.  A  subsequent  statute  repeals 
a  prior  one  by  implication,  only  when  in  its  terms  it  is  clearly  repugnant 
to  and  cannot  be  reconciled  with  it,  or  when  such  a  construction  is 
necessary  in  order  to  give  effect  to  the  evident  intention  of  the  Legis- 
lature in  such  later  statutes,  (Sedg.,onStat.,  and  Cons.  Laws,  pp.  123, 
124,  125,)  and  the  leaning  of  the  courts  is  always  against  a  construction, 
in  favor  of  repeal,  when  the  two  acts  can  possibly  stand  together.  Now, 
there  is  nothing  inconsistent  in  these  two  acts;  they  in  fact  aid  and 
supplement  each  other,  and  there  is,  therefore,  no  repeal  of  one  by  the 
otber.  The  former  gives  a  power  of  supervision  and  control  over  private 
land  grants  to  the  Commissioner.  The  second  provides  that  upon  pre- 
senting to  the  Commissioner  a  duly  certified  plat  of  official  survey  by 
the  Surveyor  General,  a  patent  shall  issue  to  the  claimant.  The  intent 
was  not  to  make  such  survey  a  finality  and  binding  upon  the  Commis 
sioner,  but  merely  to  provide  that,  in  due  course  of  business,  after  re- 
ceipt of  the  plat  of  survey,  a  patent  should  issue  to  the  claimant. 

Taking  the  two  acts  together,  and  I  am  clear  that  they  confer  the 
power  of  supervision  upon  the  Commissioner. 

This  power  of  supervision  vested  in  the  Commissioner,  necessarily 
carries  with  it  a  right  of  appeal  to  the  Department.  On  this  point  the 
Supreme  Court,  in  Maguire  v.  Tylers  et.  al.,  (1  Black,  202,)  says: 

"By  the  act  of  July  4,  1836,  re  organizing  the  General  Land-OfiSce, 
plenary  powers  were  conferred  on  the  Commissioner  to  supervise  all 
surveys  of  public  lands,  and  also  such  as  relate  to  private  claims  of  land 
and  the  issuing  of  patents." 

"By  the  act  of  March  3d,  1849,  the  Interior  Department  was  estab- 
lished. The  3d  section  of  this  act  vests  the  Secretary,  in  matters  relat- 
ing to  the  General  Land-Office,  including  the  powers  of  supervision  and 
appeal,  with  the  same  powers  that  were  formerly  discharged  by  the  Sec- 
retary of  the  Treasury." 

"  The  jurisdiction  to  revise  on  appeal  was  necessarily  co-extensive 
with  the  powers  to  adjudge  by  the  Commissioner." 

See  also  opinion  of  Attorney-General  Stanbery,  of  September  3d, 
1867.     (12  Opins.,  258.) 

At  the  date  of  the  passage  of  the  act  of  1860,  therefore,  the  Hays 
survey  having  been  returned  approved  by  the  Surveyor-General,  your 
predecessor  had  power  to  revise  and  correct  the  same,  or  order  a  new 
one,  subject  in  each  case  to  an  appeal  to  the  Secretary. 

The  act  of  1860  did  not  apply  to  the  survey  in  controversy,  being 
confined  in  its  operation  to  surveys  approved subsequentto its  passage, 
36 
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or  those  approved  prior  to  its  passage,  which  at  the  date  of  the  act  had 
been  returned  into  court,  or  in  reference  to  which  proceedings  were  then 
pending  therein  for  contest  or  reform.  (  United  Slates  v.  Sepulveda,  1 
Wallace,  104.)  The  publication  under  it  was  therefore -entirely  inope- 
rative to  make  this  survey  final,  or  remove  this  jurisdiction  of  the 
Department 

The  act  of  July  1st,  1864,  (13  Stat.,  332,)  which  repealed  that  of 
1860,  and  vested  again  a  power  in  the  Department  to  revise  these  sur- 
veys, found  the  survey  in  controversy  still  pending  in  your  office.  This 
act  extended  (see  section  2)  to  all  surveys  theretofore  made  which  bad 
not  been  at  the  date  of  the  act  approved  by  one  of  the  district  courts  of 
the  United  States,  or  by  the  Commissioner  of  the  General  Land-OflSce. 
It  is  contended  that  the  survey  in  contest  had  been  approved  by  the 
Commissioner  prior  to  the  passage  of  this  act,  and  that  it  is  not,  there- 
fore, affected  by  it.  The  survey  of  Hays  has  never  been  approved  by 
the  Commissioner  according  to  any  of  the  regular  forms  and  customs  of 
the  General  Land-Office.  The  act  of  1864  required  an  approval,  an 
endorsement  by  the  Commissioner  on  the  plat.  The  acts  of  1836  and 
and  1851  did  not  require  this  formality,  and  it  was  never  done  prior  to 
the  act  of  1864.  When  the  Commissioner  desired  to  approve  a  survey, 
he  addressed  a  letter  to  the  Recorder  of  the  General  Land-Office,  and 
the  President's  Secretary  to  sign  patents,  requesting  their  signatures 
to  a  patent  prepared  in  his  office  and  approved  by  him.  These  acts  were 
never  performed  with  reference  to  the  survey  in  question,  and  the  mere 
fact  that  in  the  usual  course  of  business  a  patent  had  been  made  out  and 
recorded,  though  never  in  fact  signed,  is  not  such  an  approval  as  would 
take  it  out  of  the  provisions  of  the  act  of  1864.  This  question,  however, 
is  of  minor  importance  in  the  consideration  of  the  case,  for  even  if  the 
jurisdiction  of  the  Department  failed  under  the  act  of  1864,  it  would 
still  remain  under  the  acts  of  1836  and  1851. 

It  is  also  argued  that  the  present  claimants  are  estopped  from  deny- 
ing the  accuracy  of  Hays'  survey,  by  deed,  in  that  the  conveyances  under 
which  they  originally  derived  title  described  the  land  by  following  the 
lines  of  such  survey ;  and  by  matter  in  pais  in  that  such  purchase  and 
their  ocqnpancy  have  misled  settlers  in  making  selections.  Neither  of 
these  positions  is  tenable.  A  deed  only  operates  as  an  estoppel  upon, 
and  can  be  taken  advantage  of  by  parties  and  privies  in  law,  blood  or 
estete.  (Wash.  Real  Prop.,  Vol.  2,  p.  472,  2d  Ed.  Hillard  Real  Prop., 
621.  1  Phillips  on  Ev.,  ss.  387,  368.  Starkie  on  Ev..  p.  463.  1 
Greenleaf  on  Bv.,  p.  23,  Note.  4  Peters,  82.  Carpenter  v.  Buller,  8  M. 
&  W.,  209.)  The  contestants  are  neither  parties  nor  privies  to  the 
deed,  and  cannot  therefore  plead  in  estoppel.  With  reference  to  an 
estoppel  in  pais,  the  evidence  shows  clearly  that  although  the  early 
conveyances  of  the  rancho  describe  the  land  by  the  lines  of  Hays'  sur- 
vey, yet  as  soon  as  the  south  line  of  the  same  was  actually  located  by 
a  surveyor  in  1869,  the  purchasers  disclaimed  holding  by  that  line,  and 
obtained  new  conveyances,  remedying  the  prior  inaccurate  description. 
It  is  also  shown  that  with  but  one  single  exception,  all  the  contestants 
settled  on  the  land  subsequent  to  the  protest  of  the  ranch  owners 
against  the  Hays  survey,  and  their  request  that  a  new  one  should  be 
made,  and  that  one  of  the  owners  has,  since  his  purchase  in  1868,  occu- 
pied land  south  of  the  southern  line  of  such  survey.  It  is  evident 
that  no  circumstances  exist  that  can  raise  an  estoppel  in  pais. 
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I  therefore  affirm  jour  decision,  and  return  herewith  the  papers  trans- 
mitted with  your  letter  of  January  12th,  1872. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land  Office. 


No.  486. 

THOS.  H.  DOWLING. 

Goat  Island.  Held — That  the  claimant  not  having  presented  his 
claim  to  the  Board  provided  by  the  act  of  1851,  was  not  entitled  to  a 
patent.  Sees.  8  and  13,  act  of  March  3, 1851.  (9  Stat.,  633.)  Fremont 
V.  U.  8.     (1*1  How.,  553.)     Beard  v.  Freley.     (3  Wall.,  490.) 

Decision  by  Acting  Secretary  Cowen,  May  3,  1872. 


No.  487. 

BE-SURVEY  OF  PRIVATE  LAND  CLAIMS  IN  DISTRICT  COURT, 

UNDER  ACT  OF  JULY  1,  1864. 

Held — ^That  re-surveys  ordered  in  the  District  Court,  after  the  passage  of 
the  act  of  July  1, 1864,  are  subject  to  the  supervision  of  the  Commissioner  of 
'  the  General  Land-Office,  but  those  made  before  the  passage  of  the  act  are 
not. 

DSPABTMENT   OW  THE   InTEBIOR, 

Washingtoi,  D.  C,  3d  July,  1872. 

Sib: — I  have  considered  the  question  propounded  in  your  letter  of 
the  4th  instant,  relating  to  the  construction  of  the  2d  and  3d  sections 
of  the  act  of  July  1,  1864,  to  expedite  the  settlement  of  titles  to  land  in 
the  State  of  California.  You  state  that  there  is  a  considerable  number 
of  surveys  which  were  made  and  ordered  into  the  District  Court  prior 
to  the  passage  of  said  act,  some  6f  which  were  rejected  by  said  court 
prior,  and  some  subsequent  to  the  passage  of  said  act,  and  you  inquire 
whether  the  approval  of  a  re-survey,  returned  into  court  and  approved 
after  the  passage  of  the  act,  is  final,  or  whether  such  new  survey  is  un- 
der the  supervision  of  the  Commissioner  of  the  General  Land-Office,  as 
it  would  have  been  had  it  been  ordered  by  the  Circuit  Court  after  the 
.  passage  of  the  act. 

The  3d  section  allows  an  appeal  in  certain  cases  from'  the  District  to 
the  Circuit  Court,  and  gives  the  Circuit  Court  power  "  to  order  the 
case  back  to  the  Surveyor  General  for  a  new  survey."  When  this  is 
done  it  provides  that  the  new  and  "  subsequent  survey  of  the  Surveyor 
General  shall  be  under  the  supervision  of  the  Commissioner  of  the  Gen- 
eral Land-Office,  and  not  of  the  District  or  Circuit  Court  of  the  United 
States. 

The  word  district,  as  well  as  circuit  court  being  used,  must  be  con- 
strued to  have  some  meaning.  It  will  not  be  presumed  that  it  was 
used  without  any  signification,  and  I  can  see  no  object  in  making  use 
of  it,  in  the  connection  in- which  it  stands,  unless  it  was  intended  to 
mean  that  the  district,  like  the  circuit  court,  should  not  supervise  a  new 
survey  made  by  its  order,  but  the  same  should  be  under  the  control  of 
the  Commissioner  of  the  General  Land-Office. 

This  construction  gives  effect  to  all  the  words  of  the  act.     The  circuit 
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coart  is  clearly  deprived  of  the  power  to  supervise  the  sabaequent 
survey. 

If  that  is  a  wise  provision  when  applied  to  the  circuit  court,  it  would 
seem  to  be  a  wise  one  when  applied  to  the  district  and  inferior  courts. 

On  the  whole  I  am  of  opinion  that  those  new  surveys  which  have 
been  ordered  by  the  District  Court,  after  the  passage  of  the  act,  (July 
1st,  1864,)  are  subject  to  the  supervision  of  the  Commissioner,  and  that 
those  which  have  been  ordered  before  the  passage  of  the  act  are  not 
subject  to  his  supervision. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Commissioner  General  LandrOffice, 


No.  489. 

RANCHO  SAUSAL  REDONDO. 

The  original  claim  was  for  four  square  leagues.  The  Board  of  Land 
Commissioners,  June  19,  1855,  confirmed  it  for  five  square  leagues,  and 
the  United  States  District  Court  for  the  Southern  District  of  California, 
at  its  December  term,  1856,  confirmed  the  decision  of  the  Board,  and 
afterwards  recited  that,  **  Provided  the  lands  contained  within  said 
boundaries  do  not  exceed  eleven  square  leagues,  then  confirmation  is 
hereby  made  for  that  quantity  and  no  more  within  said  boundaries,  but 
if  a  less  quantity  be  contained  within  said  boundaries,  then  confirma- 
tion is  hereby  made  to  such  less  quantity." 

Held — That  the  Hansen  survey,  including  five  square  leagues,  made 
under  the  act  of  July  23,  1866,  (14  Stats.,  p.  220,)  should  be  approved 
and  the  Thompson  survey  for  eleven  square  leagues,  made  under  the 
act  of  1864,  and  purporting  to  be  within  the  confirmed  boundaries, 
should  be  rejected. 

Decision  by  the  acting  Secretary,  October  31,  18U.J 


No.  490. 

RANCHO  NIGUEL. 

The  grant,  juridical  survey  and  decree  of  the  Board  of  Land  Com- 
missioners agree  in  the  description  of  three  boundaries  of  this  claim, . 
but  difier  each  Trom  the  others  as  to  the  northern  boundary. 

The  final  decree  on  title  affirmed  the  decision  of  the  Board,  and  added, 
"  it  is  further  adjudged  and  decreed  that  the  claim  of  the  above  named 
appellees  is  good  and  valid,  and  the  same  is  hereby  confirmed  to  them 
to  the  extent  of  three  square  leagues  of  land,  and  no  more,  within  the 
boundaries  described  in  the  grant  and  in  the  map  to  which  the  grant 
refers ;  provided,  that  if  the  quantity  of  land  within  said  boundaries 
should  be  less  than  three  square  leagues,  then  confirmation  is  hereby 
made  of  such  less  quantity." 

Query.  Shall  the  decision  of  the  Board,  affirmed  by  the  decree  of 
court,  or  the  quantity  specified  in  the  decree  of  court,  and  the  grant, 
and  map  referred  to  therein,  govern  as  regards  boundary  ? 

Held — That  the  Board  of  Land  Commissioners  had  jurisdiction  both 
of  questions  relating  to  the  genuineness  of  the  grant  and  to  its  location 
and  boundaries. 
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That,  where  a  map  or  plat  is  referred  to  in  a  deed  it  has  the  same 
force  to  explain,  though  not  to  vary,  said  instrument  as  if  it  had  been 
copied  at  length  tberein,%nd  the  same  rule  applies  to  documents  recited 
in  a  decree  of  the  district  court. 

That,  in  this  case,  the  mention  of  quantity  and  special  references  in 
the  decree  of  the  United  States  District  Court  were  intended  to  govern 
the  general  affirmance  of  the  decision  of  the  Board  of  Land  Commis- 
sioners from  which  appeal  had  been  taken. 

That  where  the  grantees  were  directed  by  the  grant  to  "  solicit  the 
respective  judge  to  give  them  juridical  possession  by  virtue  of  this  title 
by  which  the  boundaries  shall  be  marked  ofl^'  said  officer  had  no  author- 
ity for  measuring  any  land  outside  of  the  natural  objects  clearly  set 
forth  in  the  grant. 

Decision  of  the  General  Land-Office,  dated  July  9, 1872 — ^no  appeal 
taken. 


No.  491. 

RANCHO  RIO  DE  SANTA  CLARA. 

The  Secretary  of  the  Interior  has  the  right  to  affirm  or  rescind  the  order  for 
a  new  survey  of  a  private  land  claim  in  California  under  the  acts  of  1861 
and  1864  made  by  his  predecessor,  and  that  with  due  regard  to  the  inter- 
est of  all  concerned,  and  subject  to  the  rules  of  practice  in  his  Department, 
he  is  at  liberty  to  consider  any  evidence  that  may  aid  him  in  reaching  a 
correct  conclusion. 

No  opinion  is  expressed  as  to  his  power  to  set  aside  an  order  made  by  a  pre- 
decessor finally  approving  a  survey. 

All  preliminary  or  iriterlocutorpr  decisions,  after  the  Commissioner  acquires 
jurisdiction  and  before  final  judgment,  are  subject  to  review  or  reversal  by 
the  Secretary  on  appeal. 

Department  of  Justioe, 

Washington,  August  2, 1872. 
Hon.  C.  Delano,  Ssobbtabt  of  the  Interior  ; 

Sir  : — I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  30th  ult.,  submitting  certain  inquiries  for  my  opinion,  to  the  con- 
sideration of  which  the  following  are  the  material  facts  as  stated  by 
you: 

In  September,  1867,  a  survey  was  made  of  the  Rancho  Rio  de  Santa 
Clara,  in  California.  Due  advertisement  of  this  survey  was  made  in 
November  and  December  of  the  same  year.  Exceptions  were  made  to 
it,  and  overruled  by  the  Surveyor  General.  The  papers  were  forwarded 
by  him  to  the  Commissioner  of  the  General  Land-Office,  with  the  re- 
commendation that  a  patent  issue  to  Valentine  Cota  et  o^.,  confirmees 
under  the  act  of  July  1,  1864.    (13  Stat.,  332.) 

This  survey  was  approved  by  the  Commissioner.  An  appeal  was 
taken  to  your  immediate  predecessor  in  office,  by  whom,  on  the  15th  of 
June,  1870,  that  survey  was  disapproved  and  a  new  one  ordered,  in 
which  the  boundaries  of  the  claim  were  described.  No  new  survey  has 
been  made.    You  inquire  as  follows : 

"  1st.  Does  the  action  of  my  predecessor  conclude  me  from  entertain- 
ing the  motion  for  a  rehearing,  and  am  I  bound  by  his  decision, 
although  my  own  judgment  may  not  agree  with  his  ? 

**  2d.  Does  the  fact  that  the  parties  in  interest  have  submitted  new 
and  material  evidence,  which  would  probably  have  changed  the  decison 
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of  mj  predecessor  had  it  been  before  him,  justify  me  in  entertaiaing 
the  motion  for  a  rehearing,  although  it  may  be  doubtful  whether  such 
new  evidence  is  technically  such  newly  disc^ered  evidence  as  could 
not  have  been  known  by  the  use  of  due  diligence  ?'' 

Provision  is  made  for  the  survey  of  private  land  claims  in  California 
by  said  act  of  July  1,  1864.  When  the  surveyor-general  of  that  State 
has  acted  in  reference  to  such  a  survey,  according  to  the  directions  of 
the  act,  he  is  required  to  transmit  the  papers  and  proofs  filed  with  him, 
with  his  opinions  thereon,  to  the  Commissioner  of  the  General  Land- 
Office,  who  is  empowered  to  approve  or  disapprove  the  survey  made,  or 
to  direct  a  new  survey.  When  a  survey  made  in  conformity  to  the  di- 
rections of  the  Commissioner  has  been  approved  by  him,  it  is  made  his 
duty,  as  soon  thereafter  as  practicable,  to  cause  a  patent  to  be  issued  to 
the  claimant  of  the  land.  To  decide  the  question  submitted  by  you  it  is  not 
necessary  to  decide  what  power,  if  any,  the  Commissioner  has,  after  he 
has  finally  approved  a  survey,  to  modify  or  reverse  that  decision.  But 
my  opinion  is,  that  the  Commissioner  has  power  to  make  any  order  or 
decision  he  may  deem  proper,  and  at  pleasure  to  modify  or  reverse 
orders  and  decrees  made  by  himself  or  his  predecessor,  prior  to  the  deci- 
sion by  which  the  survey  is  finally  approved. 

All  preliminary  or  interlocutory  decisions,  after  the  Commissioner 
acquires  jurisdiction  and  before  final  judgment,  are  open  to  review  or 
reversal.  To  obtain  a  survey  that  can  be  finally  approved  is  the  object 
of  all  the  proceedings,  and  nothing  is  accomplished  for  the  benefit  of  the 
person  owning  the  land  until  that  end  is  attained.  On  appeal,  your 
predecessor,  as  it  appears,  disapproved  the  survey  of  the  land  in  ques- 
tion, which  had  been  approved  by  the  Commissioner,  and  ordered  a  new 
survey.  Justice  Catron  says,  in  delivering  the  opinion  of  the  court  in 
Maguire  v.  Tyler,  (1  Black,  202,)  "that  the  jurisdiction  to  revise  on 
appeal  was  necessarily  coextensive  with  the  powers  to  adjudge  by  the 
Commissioner,"  and  therefore,  if  my  views  as  to  the  powers  of  the 
Commissioner  are  correct,  it  follows  that  you  are  at  liberty,  for  any 
reasons  satisfactory  to  yourself,  to  adopt  or  reverse  the  order  for  a  new 
survey  made  by  your  predecessor.  Should  the  new  survey  be  made  as 
ordered,  you  certainly  have  the  power,  if  the  subject  is  properly  pre- 
sented, to  disapprove  it,  and  so  in  effect  reject  the  order  of  your  prede- 
cessor, and  it  is  obvious  that  no  such  circuitous  action  is  necessary  to 
reach  that  result  if  you  are  now  satisfied,  from  new  evidence  or  other- 
wise, that  the  order  was  erroneous  and  ought  not  to  be  executed. 

I  hold,  therefore,  that  you  have  the  right  to  affirm  or  rescind  the  or- 
der for  a  new  survey  made  by  your  predecessor,  and  that,  with  due 
regard,  of  course,  to  the  interest  of  all  concerned,  and  subject  to  the 
rules  of  practice  in  your  Department,  you  are  at  liberty  to  consider  any 
evidence  that  may  aid  you  in  reaching  a  correct  conclusion.  I  express 
no  opinion  as  to  whether  or  not  you  have  the  power  to  set  aside  an  or- 
der made  by  a  predecessor  in  office  finally  approving  a  survey,  thongfi 
the  cases  of  Maguire  v.  Tyler,  (1  Black,  202,)  and  Maguire  v.  Tyler, 
(8  Wallace,  650,)  would  seem  to  countenance  the  existence  of  that 
power. 

Very  respectfully,  your  obedient  servant, 

GEO.  H.  WILLIAMS,  Attomey-Oeneral. 
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Ko.  492. 

RANCHO  LAGUNO  DE  LA  MERCED. 

The  Spanish  square  league,  by  the  old  standard  used  bj  the  Surveyor- 
General  for  California,  included  4340i%^  English  acres,  but  by  the  new 
standard,  4438i^^  acres. 

Held — That  the  decree  of  court  confirming  this  claim  for  half  a  square 
league,  having  been  made  after  the  new  standard  was  in  force,  said  half 
league  should  include  2219i^  acres. 

Decision  of  the  General  Land-Office,  May  3, 1872 ;  affirmed  on  appeal, 
September  2,  1872. 


No.  493. 

RANCHO  LA  BREA. 

Held — That  the  General  Land-Office  had  jurisdiction  to  examine  the 
validity  of  the  conveyances  of  a  rancho,  so  far  as  to  be  enabled  to  decide 
who,  under  such  conveyances,  was  entitled  to  select  the  quantity  of 
land  confirmed  within  larger  exterior  boundaries  to  the  claimant  or 
claimants  bythe  board  of  land  commissioners  for  California,  or  United 
States  courts. 

Decision  affirmed  on  appeal  March  21,  1873. 


No.  494. 

RANCHO  LA  CARBONERA. 

In  this  case  a  portion  of  the  ranch,  as  granted,  conflicted  with  the 
boundaries  of  the  Rancho  Cafiada  del  Rincon,  which  had  been  confirmed 
and  patented  by  the  United  States.  Both  ranches  were  for  quantity 
within  larger  exterior  limits,  and  prior  to  confirmation  the  title  in  each 
case  was  equitable  only,  the  claimant  of  neither  having  received  juri- 
dical possession  from  the  Mexican  authorities.  The  record  showed  that 
the  Rancho  La  Carbonera  had  the  older  grant,  and  under  the  doctrine 
of  relation  as  laid  down  in  Orisar  v.  McDowell,  (6  Wall.,  380,)  and 
Lynch  v.  Bemal,  (9  Wall.,  315.)  it  had  also  the  older  confirmation. 
The  Supreme  Court  of  the  United  States  having  also  ruled,  in  United 
States  V.  Amijo,  (5  Wall.,  444,)  that  the  right  of  selection  could  not  be 
exercised  so  as  to  defeat  the  equitable  prior  rights  of  others,  it  was  held 
that  La  Carbonera  having  the  older  grant  and  confirmation,  had  the 
prior  equity,  and  was  therefore  first  entitled  to  select  its  quantity  of 
land,  and  that  for  the  land  thus  selected  within  its  exterior  boundaries 
and  interfering  with  the  Rancho  Canada  del  Rincon,  a  patent  should 
issue  reciting  said  interference. 

Decision  affirmed  on  appeal  May  21,  1873. 


No.  495. 

'*  MISSION  OF  LA  PURISIMA." 

The  decree  in  this  case  confirmed  the  title  of  the  "  church  and  build- 
ing occupied  as  a  dwelling  adjoining  it,  constituting  the  church  and 
mission  buildings  of  the  Mission  of  La  Purisima,"  *  *  '*  together 
with  the  land  upon  which  the  same  are  erected,  and  the  court-yard 


568  PRIVATE  LAND  CLAIMS.  [tttlb  vl 

fenced  in  adjoining  the  buildings  in  the  rear,  and  the  curtilage  and  ap- 
purtenances thereunto  belonging.'' 

Held,  that  two  vineyards  did  not  pass  to  the  said  mission  under  the 
general  designation  '^  curtilage  and  appurtenances." 

Decision  of  the  Commissioner,  June  16,  1873.    No  appeal. 


No.  496. 

EX-MISSION  OF  SAN  BUENA  VENTUBA. 

The  survey  of  the  ex-mission  San  Buena  Ventura  is  not  in  compact  form, 
and  that  so  much  thereof  as  is  east  of  the  Mupu  Creek  is  erroneous,  it 
having  been  within  the  exterior  boundaries  of  the  rancho  Sespe. 

Sales  are  to  be  treated  as  selections  in  those  private  land  claims  in  California 
where  confirmation  has  been  made  for  quantity  within  larger  exterior 
boundaries,  and  that  an  agreement  before  survey  to  convey  a  part  of  snch 
a  grant  will  be  treated  as  a  selection. 

Lands  selected  outside  of  such  a  claim  may  be  abandoned  by  the  claimant 
and  another  selection  made  within  the  grant,  and  including  the  claims  of 
settlers,  where  the  record  does  not  show  that  the  claimant  had  notice  of 
such  settlements,  or  that  he  bad  made  the  first  selection  for  Ahe  purpose  of 
inducing  such  settlements. 

Depaatmsnt  of  the  Intsriob, 

Qenebal  Land  Offiob, 
Washington,  D.  C,  August  1,  1873. 
J.  R.  Hardenbbrgh,  Esq.,  U,  S.  Sur.  Oen.,  San  Francisco,  Cal, 

Sib  : — I  have  had  under  consideration  the  papers  in  case  of  the  lands 
of  the  ex-mission  of  San  Buena  Ventura. 

On  the  8th  day  of  June,  1846,  Pio  Pico,  then  constitutional  governor 
of  the  Californias,  sold  to  Jose  Arnas  the  above-mentioned  lands  upon 
conditions,  the  second  of  ^hich  was  that  **  from  this  day  ho  shall 
furnish  on  his  own  account  the  means  for  sustenance  and  clothing  of 
the  father  minister,  who  shall  at  all  times  reside  there,  and  for  the  con- 
servation of  divine  service  leaving  for  the  benefit  of  said  father  the  room 
which  he  occupies,"  and  the  fourth  of  which  was  that  the  "  church 
buildings  and  all  other  appurtenances  thereto  belonging  shall  be  ex- 
cepted ^om  the  above  rule."  On  the  17th  of  March,  1848,  Arnas  deliv- 
ered to  the  Roman  Catholic  church  at  San  Buena  Ventura,  a  ^rancho 
by  the  name  of  Laguna,  consisting  of  two  leagues,  more  or  less,  to- 
gether with  a  vineyard  and  orchard  and  personal  property,  **  in  fulfil- 
ment of  the  2d  article  of  the  contract  of  sale  of  said  Mission ;"  and  by 
deed,  executed  Nov.  10,  1852,  Arnas  conveyed  all  his  interest  in  the 
lands  of  the  Mission  aforesaid  to  Manual  Antonio  Rodriguez  de  Poli. 

On  the  11th  of  Nov.,  1852,  Poli  presented  his  claim  to  the  board  of 
land  commissioners  for  California.  On  the  15th  of  May,  1855,  the 
board  confirmed  the  claim  to  the  extent  of  twelve  square  leagues,  and 
on  the  1st  of  April,  1861,  the  district  court  also  rendered  a  decree  in 
favor  of  the  claimant,  but  restricted  the  claim  to  eleven  square  leagues, 
and  no  more. 

Three  appeals  from  this  decision  were  taken  to  the  Supreme  Court  of 
the  United  States,  upon  the  last  of  which  said  court  issued  a  mandate 
at  its  December  term,  1868,  affirming  the  decree  of  the  United  States 
district  court  of  April  I,  1861,  and  ordering  ''that  all  orders  and  pro- 
ceedings in  said  district  court  in  said  cause  subsequent  to  the  said  de- 
cree of  April  1,  eighteen  hundred  and  sixty-one,  be  reversed,"  which 
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said  mandate  was  filed  in  the  United  States  district  court,  and  on  the 
1st  day  of  June,  1869^  the  court  made  its  decree  in  accordance  with 
said  mandate,  the  description  of  the  land  confirmed,  as  described  in  the 
'  decree  of  April  1,  1861,  being  as  follows: 

"  The  land  of  which  confirmation  is  made  is  situated  in  the  county  of 
Santa  Barbara,  and  known  as  the  Mission  of  San  Buena  Ventura,  and 
which  were  known  as  belonging  to  the  Mission,  including  the  Laguna, 
Huenemo,  el  Palo  Alto,  los  de  Siembras,  de  Santa  Paula,  la  Canada  de 
la  Mission,  and  all  those  lands  which  at  the  date  of  the  gprant  in  this 
case  had  not  been  granted  by  the  Mexican  government,  and  were  then 
recognized  as  lands  of  the  Mission  establishment,  excepting  the  orchards, 
vineyards,  churches,  and  buildings  belonging  to  the  said  Mission  at  the 
date  of  the  grant,  to  the  extent  of  eleven  leagues  within  said  boundar- 
ies, and  no  more." 

It  is  difficult  to  determine  with  exactness  the  limits  of  the  ex-mission 
of  San  Buena  Ventura,  but  from  information  furnished  in  the  case  it 
seems  United  States  deputy  surveyor  G.  H.  Thompson,  and  R.  C.  Hop- 
kins, keeper  of  the  archives  in  the  office  of  the  United  States  surveyor 
general  for  California,  after  a  personal  examination,  and  Surveyor  Gen« 
•ral  Upson,  after  a  full  consideration  of  their  reports,  each  was  of  the 
opinion  that  the  Mission  was  of  a  triangular  shape,  including  on  the 
north  a  part  of  the  rancho  £1  Rincon,  all  of  the  ranches  Santa  Ana  and 
Ojai,  and  a  tract  of  land  north  of  the  Sespe  ranches,  which  is  bounded 
on  the  north  by  a  line  from  the  northeast  corner  of  Sespe  to  the  north- 
east corner  of  Ojai ;  including  on  the  east  the  ranches  Sespe,  Las  Po- 
sas,  Calleguas,  and  Ouadalasck,  and  having  for  a  boundary  on  its  other 
side  the  Pacific  ocean.  These  lines  are  probably  as  accurate  and  satis- 
factory as  any  that  could  be  run,  and  I  therefore  adopt  them  as  the  true 
out-boundaries  of  this  ex-mission,  within  which  the  eleven  square  leagues 
must  be  selected. 

A  survey  within  these  exterior  boundaries  was  made  by  United 
States  Deputy  Surveyor  Thompson  in  July,  1869,  and  published  in  ac- 
cordance with  the  act  of  July  1, 1864,  for  four  weeks,  in  the  Santa  Bar- 
bara Press,  the  first  publication  being  on  the  22d  of  November,  1869; 
and  for  four  weeks  in  the  Alta  California,  the  date  of  the  first  publica- 
tion being  November  12,  1869 ;  whereupon  objections  were  filed,  and  a 
plat  and  field-notes  of  said  survey  and  the  objections  and  testimony  rela- 
tive thereto  were  transmitted  to  this  Office  for  consideration.  With  the 
exception  of  the  objections  filed  in  behalf  of  the  rancho  Canada  Larga, 
which  it  is  not  necessary  now  to  consider — ^the  survey  of  that  rancho 
having  been  finally  settled  and  a  patent  issued  thereon — the  object- 
tions  to  the  present  survey  of  the  ex-mission  San  Buena  Ventura  are  as 
foUlows : 

1st.  That  the  parties  in  interest  had  previously  made  another  and 
different  selection  of  the  lands  to  which  they  were  entitled,  by  reason 
of  which  parties  were  induced  to  settle  upon  lands  then  excluded,  but 
now  included  in  the  selection  of  the  grant-owners. 

2d.  That  the  original  grantee  of  the  ex-mission  sold  a  part  of  said 
lands,  which  part  has  not  been  included  in  this  selection. 

3d.  That  so  much  of  said  selection  as  is  east  of  the  Mupu  creek  is 
erroneous,  it  having  been  withii^the  exterior  boundaries  of  the  rancho 
Sespe. 

4th.  That  the  present  survey  is  not  in  compact  form. 

In  support  of  the  first  objection  numerous  settlers  file  affidavits  to 
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the  effect  that  the  owners  of  this  ex-mission  formerly  claimed  their 
lands  south  of  the  Santa  Clara  river,  and  made  improvements  at  a 
place  called  Euenema.  This  maj  be  admitted  without  affecting  the 
rights  of  the  ex-mission  claimants.  Huenema,  as  appea  rs  by  the  report 
and  maps  received  from  the  surveyor-general  of  California,  is  wholly 
within  the  limits  of  the  rancho  Rio  de  Santa  Clara,  which  has  been 
patented  by  the  United  States;  and  being  thus  included,  was  not 
included  among  the  lands  confirmed  to  de  Poll ;  the  effect  of  that  con- 
firmation being  to  limit  the  grantee  to  eleven  square  leagues,  to  be 
selected  out  of  the  lands  which  at  the  date  of  the  grant  "  had  not 
been  granted  by  the  Mexican  government,  and  were  then  recognized  as 
land  of  the  Mission  establishment,  excepting  the  orchards,  vineyards, 
churches  and  buildings,"  belonging  to  said  Mission  at  that  date.  A 
selection  of  the  land  which  belonged  to  the  rancho  Santa  Clara  was  in 
no  sense  a  selection  of  the  land  confirmed  to  de  Poli,  and  cannot  prejudice 
said  de  Poli  or  his  legal  representatives  in  his  or  their  subsequent 
selections  unless  "it  were  clearly  shown  that  the  first  selection  was 
made  for  the  purpose  of  inducing  parties  to  settle  and  improve  lands 
north  of  the  river  Santa  Clara."  No  such  facts  are  shown  by  the  evi- 
dence, nor  is  it  proven  as  a  part  of  the  record  that  the  owners  of  the 
ex-mission  at  the  date  of  their  selections  knew  of  the  settlements  made 
by  any  of  the  settlers  within  the  limits  of  the  present  survey. 

As  to  the  second  objection,  there  can  be  no  doubt  but  that  a  place 
called  Laguna  was  supposed  to  have  been  sold  to  Arnas;  nor  is  there 
any  doubt  but  that  a  place  of  that  name  j^as  actually  sold  by  Arnas  to 
the  Roman  Catholic  church  authorities,  now  represented  by  Bishop 
Arnat.  The  fact  of  the  sale  of  this  place  by  Arnas  is  clearly  set  forth 
in  the  record  before  the  court,  a  printed  copy  of  which  is  on  file  in  this 
Office,  and  we  have  seen  that  such  a  place  is  described  as  part  of  the 
ex-mission  in  the  final  decree  of  confirmation.  The  exact  location  of 
this  tract  is  not  clearly  shown,  but  if  it  or  any  part  of  it  is  not  within 
the  limits  of  some  valid  grant  by  the  Mexican  authorities,  made  prior 
to  the  sale  of  the  ex-mission  to  Arnas,  it  is  clear  that  such  part  was  a 
selection  by  the  original  grantee.  As  to  the  part  of  said  lands  which 
may  be  within  the  limits  of  other  valid  private  land  claims,  I  am  clearly 
of  opinion,  as  before  expressed,  that  it  was  not  granted  or  confirmed 
as  a  part  of  the  ex-mission,  and  hence  that  he  iias  no  authority  under 
the  sale  to  sell  the  same ;  and  having  no  power  to  sell,  no  attempt  to  sell 
could  be  construed  as  a  selection  by  him,  under  the  well-established 
ruling  that  sales  are  to  be  treated  as  selections  in  those  Califor- 
nia private  land  claims  where  confirmation  has  been  made  for 
quantity  within  larger  exterior  limits.  Though  in  this  case,  Arnas, 
after  the  sale  of  Laguna  to  the  church  authorities,  sold  to  de  Poli  only 
his  (Arnas')  interest  in  this  ex-mission,  it  has  been  shown  that  said 
tract  was  included  in  the  decree  of  confirmation  for  the  land  from  which 
eleven  square  leagues  was  to  be  taken,  and  hence  I  am  clearly  of  the 
opinion  that  the  confirmee  and  his  assigns  are  bound  to  recognize  as  a 
part  of  their  claim  such  parts  of  Laguna  as  by  reason  of  the  sale  afore- 
said would  have  been  valid  selection  as  against  their  grantor,  Arnas. 

The  objection  to  this  survey  because  it  extends  east  of  the  Mupu 
creek,  over  land  within  the  exterior  boundaries  of  the  grant  to  the 
rancho  Sespe,  but  since  excluded  from  the  final  survey  of  that  rancho 
as  patented,  does  not  seem  to  me  to  be  entitled  to  much  weight.  The 
courts  of  the  United  States  have  determined  that  the  Sespe  was  a  grant 
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for  quantity  within  larger  exterior  limits,  and  it  must  therefore  be  pre- 
sumed that  at  the  date  of  the  sale  of  the  ex-mission  the  surplus  land 
inside  the  Sespe  exterior  boundaries,  after  the  segregation  of  the  area 
granted,  was  understood  to  be  and  recognized  as  a  part  of  the  Govern- 
ment lands ;  and  if,  therefore,  it  was  included  within  the  Mission  limits, 
as  in  this  case,  it  would,  in  my  opinion,  pass  under  the  general  descrip- 
tion of  *'  lands  which  at  the  date  of  the  grant  of  the  ex-mission  had  not 
been  granted  by  the  Mexican  government,  and  were  then  recognized  as 
a  part  of  the  Mission  establishment." 

That  the  survey  of  the  ex-mission  San  Buena  Ventura  is  not  in  com- 
pact form  is  evident  from  an  inspection  of  the  plat  of  said  survey  now 
before  me,  there  being  no  reason  shown  by  the  record  why  the  large 
tract  of  land  lying  immediately  southeast  of  the  rancho  Canada  Larga 
y  Yerde  was  excluded  from  said  survey. 

An  additional  question  relative  to  the  ex-mission  remains  to  be  con- 
sidered. 

On  the  19th  day  of  April,  1864,  the  United  States  surveyor-general 
for  California  approved  a  survey  of  the  Canada  Larga  y  Yerde,  having 
for  its  northern  boundary  a  part  of  the  ex-mission  San  Buena  Yentura ; 
but  said  survey  was  objected  to  by  Thomas  A.  Scott,  on  the  ground  that 
the  claimants  at  the  time  of  the  survey  were  not  allowed  to  select  the 
quantity  of  one  and  one-half  square  leagues  within  the  exterior  bound- 
aries of  the  grant,  and  said  objection  having  been  found  by  this  Office 
to  be  supported  by  the  proof  presented,  the  surveyor-general  was  di- 
rected to  make  a  new  survey  of  the  Canada  Larga,  in  accordance  with 
the  selection  of  the  owners  thereof. 

Subsequently,  however,  and  before  the  new  survey  had  been  made, 
E.  Conway,  president  of  the  San  Buena  Yentura  Commercial  Manufac- 
turing and  Mining  Company,  in  behalf  of  the  ex-mission  owned  by  said 
company,  filed  in  this  Office  an  agreement,  under  seal,  between  certain 
owners  of  the  ex-mission  of  the  first  part  and  the  owners  of  the  rancho 
Canada  Larga  of  the  second  part,  by  which  it  appears  that  the  parties 
of  the  first  part  agreed  to  convey  to  the  parties  of  the  second  part,  on 
demand,  after  the  issue  of  patent  to  the  ex-mission,  one  equal  undivided 
half  of  the  tract  of  land  situated  in  Santa  Barbara  county,  California, 
and  bounded  and  described  as  follows:  "  On  the  north  by  a  line  extend- 
ing easterly  from  the  east  line  of  the  Santa  Ana  rancho  along  the  Con- 
ch illo  or  top  of  the  Azufre  mountains,  the  same  being  an  agreed  bound- 
ary line  between  the  owners  of  the  rancho  known  as  the  '  ex-mission 
of  San  Buena  Yentura ;'  south  by  a  line  drawn  due  east  from  the  south- 
east comer  of  the  said  rancho  Santa  Ana,  according  to  the  approved 
official  survey  thereof;  west  by  the  eastern  line  of  the  said  rancho  Santa 
Ana,  and  east  by  a  line  drawn  north  and  south  so  as  to  embrace  and 
include  within  such  boundaries  one  and  one-half  leagues  of  land,  ex- 
cluding and  excepting  therefrom  all  that  portion  of  the  rancho  Canad  a 
Larga  which  is  included  in  said  boundaries  by  the  survey  thereof, 
shown  in  the  approved  plat  of  the  said  'ex-mission.' "  "And,"  contin- 
ues the  agreement,  "  the  parties  of  the  second  part,  in  consideration  of 
the  foregoing,  agree  with  the  parties  of  the  first  part  that  after  the  issu- 
ance of  the  patent  for  the  lands  of  the  ex-mission,  including  the  lands 
above  described,  and  that  simultaneously  with  the  delivery  to  them  of 
the  conveyance  first  hereinbefore  provided  for,  they,  the  parties  of  the 
second  part,  will  convey  to  the  parties  of  the  first  part  the  equal,  undi- 
vided half  of  the  rancho  Canada  Larga  y  Yerde,  being  one  and  one-half 
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leagues  of  land  as  surveyed  and  approved  by  the  United  States  snrvej- 
or  general  for  California,  under  date  of  April  (19,  1864)  nineteen,  eigh- 
teen hundred  and  sixty-four,  excepting  therefrom  certain  lands  reserved 
in  a  conveyance  of  the  rancho  Larg^  by  one  Morag^  to  Levi  Parsons, 
in  December,  1864." 

Relative  to  the  foregoing,  this  Office  held  by  decision  of  August  % 
18T2,  that  the  said  agreement  bound  the  owners  of  Canada  Larga,  and 
was  equivalent  to  a  selection  by  them,  and  that  the  survey  of  that 
rancho,  as  described  in  said  agreement,  must  stand  as  the  final  survey 
of  the  rancho.  From  that  decision  appeal  was  taken,  and  on  the  17th 
of  December,  1872,  the  honorable  Secretary  of  the  Interior,  by  letter 
of  that  date,  affirmed  the  decision  dated  August  9,  1872,  of  this  Office, 
whereupon  the  surveyor-general,  being  advised,  made  the  proper 
return,  and  a  patent  issued  on  the  26th  of  March,  1873,  in  accordance 
with  said  survey.  It  is  clear  to  this  Office  that  the  agreement  afore- 
said wad  as  binding  upon  the  owners  of  the  ex-mission  as  upon  the 
owners  of  Canada  Larga;  and  it  is,  therefore,  held  that  whatever  change 
may  be  made  in  the  present  survey  of  the  ex-mlssion,  the  owners  of 
the  said  lands  must  include  as  a  part  of  their  selection  that  certain  tracts 
an  interest  in  which  they  have  contracted  to  convey  to  the  owners  of 
Canada  Larga  y  Yerde. 

In  accordanee  with  the  foregoing  faet  and  the  conclusions  drawn 
therefrom,  the  survey  now  before  me  of  the  lands  of  the  ex-mission  of 
San  Buena  Ventura  is  hereby  rejected  by  this  Office,  and  a  new  sur- 
vey of  said  lands  will  be  made,  as  follows : 

1st.  The  survey  shall  include  all  that  part  of  the  tract  known  as 
Laguna  which  is  not  inclnded  within  the  confirmed  limits  of  any  grant 
from  the  Spanish  or  Mexican  governments. 

2d.  The  remainder  of  the  eleven  square  leagues  to  which  the  claim- 
ants are  entitled  must  be  selected  in  one  tract  and  in  compact  form,  so 
as  to  include  the  tract  of  land  described  in  the  agreement  before  men- 
tioned as  bounded  on  the  north  by  a  line  running  east  from  the  east 
line  of  the  rancho  Santa  Ana^along  the  top  of  the  Azuft'e  mountains ; 
south  by  a  line  due  east  from  the  southeast  corner  of  Santa  Ana  rancho ; 
west  by  the  eastern  line  of  said  rancho,  and  east  by  a  due  north  and  south 
line,  so  as  to  embrace  within  said  boundaries,  as  more  particularly  de- 
scribed in  the  quotation  from  said  agreement  above  given,  the  quantity  of 
one  and  one-half  leagues  of  land:  Provided,  That  if  any  of  the  land 
withii\  these  boundaries  shall  be  found  to  include  lands  heretofore  pat- 
ented to  the  rancho  Canada  Larga  y  Yerde,  the  land  so  included  shall  be 
excluded  from  the  survey  of  the  ex-mission  San  Buena  Yentura  hereby 
ordered :  And  promded  further ,  That  the  selection  of  the  eleven  square 
leagdes,  as  aforesaid,  shall  not  be  made  so  as  to  include  any  land 
embraced  in  the  approved  survey  of  any  private  land  claim  which  has 
been  patented  by  the  United  States. 

You  will  give  notice  of  this  decision  to  all  parties  in  interest,  and 
allow  sixty  days  from  the  service  thereof  for  appeal  to  the  honorable 
Secretary  of  the  Interior,  at  the  expiration  of  which  time,  if  appeal  be 
taken,  you  will  make  the  usual  return^  but  if  no  appeal  be  taken  yon 
will  proceed  to  execute  said  decision. 

In  the  meantime,  please  acknowledge  the  receipt  of  this  communica- 
tion. 

Yery  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
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Dbpabtmbnt  of  thb  Intsbiob, 

Washiogton,  Q.  C,  Jnne  I8tb,  18U. 

giB:.-.I  have  considered  the  appeal  from  the  decision  bj  your  office 
in  the  matter  of  the  contested  suryej  of  the  lands  of  the  ex-mission  of 
San  Buena  Yentara,  Santa  Barbara  county,  Oal,  finally  confirmed  by 
the  Supreme  Court  to  Manuel  Antonia  Rodriguez  de  Poll,  at  the  De- 
cember term,  1868. 

The  decision  of  your  Office  correctly  recites  the  facts,  and,  in  my 
opinion,  properly  applies  tbe  law  of  the  case  thereto  with  one  exception. 

One  of  the  objections  urged  before  your  office  to  the  survey  in  ques- 
tion was  its  extension  in  an  easterly  direction  beyond  the  Canada  of  the 
Arroyo  Mupu,  it  being  claimed  that  said  Arroyo  was  the  exterior  west- 
ern boundary  of  the  rancho  Sespe,  an  earlier  grant,  and  that  as  the  con- 
firmation of  the  San  Buena  Ventura  excepted  all  lands  that  at  the  date 
of  that  grant  had  been  g^nted  to  other  parties  by  the  Mexican  govern^ 
ment,  the  lands  in  question  were  improperly  included  in  the  survey. 

With  reference  to  this  point  you  say:  "The  objection  to  the 
survey  because  it  extends  east  of  the  Mupu  creek,  over  lands  within  the 
exterior  boundaries  of  the  grant  to  the  rancho  Sespe,  but  since  excluded 
from  the  final  survey  of  that  rancho  as  patented,  does  not  seem  to  me 
to  be  entitled  to  much  weight.  The  courts  of  the  United  States  have 
determined  that  the  Sespe  was  a  grant  for  quantity  within  larger  ex- 
terior limits,  and  it  must  therefore  be  presumed  that  at  the  date  of  the 
sale  of  the  ex-mission  the  surplus  land  inside  the  Sespe  exterior  boun- 
daries, after  the  segregation  of  the  area  granted,  was  understood  to  be 
and  recognized  as  a  part  of  the  Government  lands ;  and  if,  therefore,  it 
was  included  within  the  Mission  limits,  as  in  this  case,  it  would,  in  my 
opinion,  pass  under  the  general  description  of  lands  which  at  the  date 
of  the  grant  of  the  ex-mission  had  not  been  granted  by  the  Mexican 
government,  and  were  then  recognized  as  a  part  of  the  Mission  estab- 
Ushment." 

I  am  unable  to  agree  with  you  on  this  point.  The  decree  of  confir- 
mation for  the  San  Buena  Yentura  claim  was  for  eleven  square  leagues 
within  exterior  boundaries,  the  particular  description  being  as  follows, 
viz: 

"  Situated  in  the  county  of  Santa  Barbara,  and  known  as  the  Mission 
of  San  Buena  Yentura,  and  which  were  known  as  belonging  to  the 
Mission,  including  the  Laguna,  Bueneme,  et  Palo  Alto,  los  de  Hiembras 
de  Santa  Paula,  la  Canada  de  la  Mission,  and  all  those  lands  which  at 
the  date  of  the  grant  in  this  case  had  not  been  granted  by  the  Mexican 
government,  and  were  then  recognized  aa  lands  of  the  Mission  establish^ 
ment,  excepting  the  orchards,  vineyards,  churches,  and  buildings  be- 
longing to  the  said  Mission  at  the  date  of  the  grant,  to  the  extent  of 
eleven  leagues  within  said  boundaries,  and  no  more." 

In  my  opinion,  this  decree  confirmed  only  such  lands  not  before 
granted  as  were  known  and  recognized  at  the  date  of  the  grant  as  the 
lan49  of  the  ex-mission.  The  lands  confirmed  were  "  known  as  the 
Mission  of  San  Buena  Ventura,^^ "  known  as  belonging  to  the  Mission,^^ 
"  and  those  which  had  not  been  granted  and  were  then  recognized  as 
lands  of  the  Mission  establishment.^^  The  repeated  use  of  these  ex- 
pressions could  have  been  for  no  other  purpose  than  to  limit  the  grant  to 
those  lands  not  before  granted,  that  by  reputation  and  notoriety  were 
the  lands  of  the  old  Mission.  The  laud  lying  to  the  east  of  the  Arroyo 
Mupu  was  not  sorecegnized  and  known,  either  in  law  or  otherwise,  and 
had  been  theretofore  granted. 
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leagues  of  land  as  sarveyed  and  approved  by  the  United  States  surrey- 
or  general  for  California,  ander  date  of  April  (19,  1864)  nineteen,  eigh- 
teen hundred  and  sixty-four,  excepting  therefrom  certain  lands  reser7ed 
in  a  conveyance  of  the  rancho  Lai^  by  one  Moraga  to  Levi  Parsons, 
in  December,  1864." 

Relative  to  the  foregoing,  this  Office  held  by  decision  of  August  9, 
18T2,  that  the  said  agreement  bound  the  owners  of  Canada  Larga,  and 
was  equivalent  to  a  selection  by  them,  and  that  the  survey  of  that 
rancho,  as  described  in  said  agreement,  must  stand  as  the  final  survey 
of  the  rancho.  From  that  decision  appeal  was  taken,  and  on  the  17th 
of  December,  1872,  the  honorable  Secretary  of  the  Interior,  by  letter 
of  that  date,  affirmed  the  decision  dated  August  9,  1872,  of  this  Office, 
whereupon  the  surveyor-general,  being  advised,  made  the  proper 
return,  and  a  patent  issued  on  the  26th  of  March,  1873,  in  accordance 
with  said  survey.  It  is  clear  to  this  Office  that  the  agreement  afore- 
said wad  as  binding  upon  the  owners  of  the  ex-mission  as  upon  the 
owners  of  Canada  Larga;  and  it  is,  therefore,  held  that  whatever  change 
may  be  made  in  the  present  survey  of  the  ex-mission,  the  owners  of 
the  said  lands  must  include  as  a  part  of  their  selection  that  certain  tract, 
an  interest  in  which  they  have  contracted  to  convey  to  the  owners  of 
Canada  Larga  y  Yerde. 

In  accordance  with  the  foregoing  fact  and  the  conclusions  drawn 
therefrom,  the  survey  now  before  me  of  the  lands  of  the  ex-mission  of 
San  Bnena  Ventura  is  hereby  rejected  by  this  Office,  and  a  new  sur« 
vey  of  said  lands  will  be  made,  as  follows : 

1st.  The  survey  shall  include  all  that  part  of  the  tract  known  as 
Laguna  which  is  not  included  within  the  confirmed  limits  of  any  grant 
from  the  Spanish  or  Mexican  governments. 

2d.  The  remainder  of  the  eleven  square  leagues  to  which  the  claim- 
ants are  entitled  must  be  selected  in  one  tract  and  in  compact  form,  so 
as  to  include  the  tract  of  land  described  in  the  agreement  before  men- 
tioned as  bounded  on  the  north  by  a  line  running  east  from  the  east 
line  of  the  rancho  Santa  Ana^along  the  top  of  the  A^ufre  mountains ; 
south  by  a  line  due  east  from  the  southeast  corner  of  Santa  Ana  rancho ; 
west  by  the  eastern  line  of  said  rancho,  and  east  by  a  due  north  and  south 
line,  so  as  to  embrace  within  said  boundaries,  as  more  particularly  de- 
scribed in  the  quotation  fVom  said  agreement  above  given,  the  quantity  of 
one  and  one-half  leagues  of  land:  Provided,  That  if  any  of  the  land 
withii\  these  boundaries  shall  be  found  to  include  lands  heretofore  pat- 
ented to  the  rancho  Canada  Larga  y  Yerde,  the  land  so  included  shall  be 
excluded  ft'om  the  survey  of  the  ex-mission  San  Buena  Ventura  hereby 
ordered :  And  promded  further,  That  the  selection  of  the  eleven  square 
leagttes,  as  aforesaid,  shall  not  be  made  so  as  to  include  any  land 
embraced  in  the  approved  survey  of  any  private  land  claim  which  has 
been  patented  by  the  United  States. 

Tou  will  give  notice  of  this  decision  to  9X\  parties  in  interest,  and 
allow  sixty  days  from  the  service  thereof  for  appeal  to  the  honorable 
Secretary  of  the  Interior,  at  the  expiration  of  which  time,  if  appeal  be 
taken,  you  will  make  the  usual  return,  but  if  no  appeal  be  taken  you 
will  proceed  to  execute  said  decision. 

In  the  meantime,  please  acknowledge  the  receipt  of  this  communica- 
tion. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
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Dbpabtmbnt  of  thb  Intebior, 

Wafibiogton,  Q.  C,  June  18th,  1874. 

Sib  : — I  have  coQBidered  the  appeal  &om  the  decision  by  your  office 
in  the  matter  of  the  contested  survey  of  the  lands  of  the  ex-mission  of 
San  Buena  Yentura,  Santa  Barbara  county,  OaL,  finally  confirmed  by 
the  Supreme  Court  to  Mannel  Antonia  Rodriguez  de  Poll,  at  the  De- 
cember term,  1868. 

The  decision  of  your  Office  correctly  recites  the  facts,  and,  in  my 
opinion,  properly  applies  the  law  of  the  case  thereto  with  one  exception. 

One  of  the  objections  urged  before  your  office  to  the  survey  in  ques- 
tion was  its  extension' in  an  easterly  direction  beyond  the  Canada  of  the 
Arroyo  Mupu,  it  being  claimed  that  said  Arroyo  was  the  exterior  west- 
ern boundary  of  the  rancho  Sespe,  an  earlier  grant,  and  that  as  the  con- 
firmation of  the  San  Buena  Ventura  excepted  all  lands  that  at  the  date 
of  that  grant  had  been  granted  to  other  parties  by  the  Mexican  govern- 
ment, the  lands  in  question  were  improperly  included  in  the  survey. 

With  reference  to  this  point  you  say:  "The  objection  to  the 
survey  because  it  extends  east  of  the  Mupu  creek,  over  lands  within  the 
exterior  boundaries  of  the  grant  to  the  rancho  Sespe,  but  since  excluded 
from  the  final  survey  of  that  rancho  as  patented,  does  not  seem  to  me 
to  be  entitled  to  much  weight.  The  courts  of  the  United  States  have 
determined  that  the  Sespe  was  a  grant  for  quantity  within  larger  ex- 
terior limits,  and  it  must  therefore  be  presumed  that  at  the  date  of  the 
sale  of  the  ex-mission  the  surplus  land  inside  the  Sespe  exterior  boun- 
daries, after  the  segregation  of  the  area  granted,  was  understood  to  be 
and  recognized  as  a  part  of  the  Government  lands ;  and  if,  therefore,  it 
was  included  within  the  Mission  limits,  as  in  this  case,  it  would,  in  my 
opinion,  pass  under  the  general  description  of  lands  which  at  the  date 
of  the  grant  of  the  ex-mission  had  not  been  granted  by  the  Mexican 
government,  and  were  then  recognized  as  a  part  of  the  Mission  estab- 
lishment." 

I  am  unable  to  agree  with  you  on  this  point.  The  decree  of  confir- 
mation for  the  San  Buena  Ventura  claim  was  for  eleven  square  leagues 
within  exterior  boundaries,  the  particular  description  being  as  follows, 
viz: 

''  Situated  in  the  county  of  Santa  Barbara,  and  known  as  the  Mission 
of  San  Buena  Ventura,  and  which  were  known  as  belonging  to  the 
Mission,  including  the  Laguna,  Bueneme,  et  Palo  Alto,  los  de  Biembras 
de  Santa  Paula,  la  Canada  de  la  Mission,  and  all  those  lands  which  at 
the  date  of  the  grant  in  this  case  had  not  been  granted  by  the  Mexican 
government,  and  were  then  recognized  as  lands  of  the  Mission  establish- 
ment,  excepting  the  orchards,  vineyards,  churches,  and  buildings  be- 
longing to  the  said  Mission  at  the  date  of  the  grant,  to  the  extent  of 
eleven  leagues  within  said  boundaries,  and  no  more." 

In  my  opinion,  this  decree  confirmed  only  such  lands  not  before 
granted  as  were  known  and  recognized  at  the  date  of  the  grant  as  the 
lan4s  of  the  ex-mission.  The  lands  confirmed  were  "  known  as  the 
Mission  of  San  Buena  Ventura,^^  *'  known  as  belonging  to  the  Mission," 
"  and  those  which  had  not  been  granted  and  were  then  recognized  as 
lands  of  the  Mission  establishment,"  The  repeated  use  of  these  ex- 
pressions could  have  been  for  no  other  purpose  than  to  limit  the  grant  to 
those  lands  not  before  granted,  that  by  reputation  and  notoriety  were 
the  lands  of  the  old  Mission.  The  laud  lying  to  the  east  of  the  Arroyo 
Mupu  was  not  so  recognized  and  known,  either  in  law  or  otherwise,  and 
had  been  theretofore  granted. 
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The  files  of  your  Office  satisfactorily  show  that  the  Sespe  rancho  ex- 
tended westwardly  to  this  arroyo,  and  embraced  the  land  in  qaestion. 
The  Mexican  laws  at  that  date  and  oar  laws  afterwards  recognized  this 
boundary  of  Sespe,  and  the  land  in  qaestion  could  undoubtedly  at  any 
time  after  confirmation  have  been  included  in  a  selection  by  the  owners 
of  that  grant  in  satisfaction  of  their  claim.  The  Sespe  was  not  a  sobrante, 
but  a  grant  for  quantity  within  exterior  boundaries,  the  western  of  which 
was  the  Arroyo  Mupu.  Until  a  valid  selection  had  been  made  of  the 
quantity  confirmed,  the  land  in  question  was  by  Mexican  law  and  our 
law  within  the  limits  of  the  Sespe  grants  and  in  addition  thereto,  and 
for  that  reason,  could  not  within  any  meaning  of  the  words,  at  the  date 
of  San  Buena  Ventura  grant,  have  been  ''  known  and  recognized"  as 
lands  of  the  ex-mission.  ^ 

In  my  opinion  the  survey  of  the  San  Buena  Ventura  claim  should 
not  embrace  any  lands  to  the  east  of  the  Arroyo  Mupu,  and  included  in 
the  original  exterior  boundaries  of  Sespe,  and  I  so  decide. 

I  modify  the  decision  of  your  Office  in  this  respect,  affirm  it  in  all' 
others,  and  return  herewith  the  papers  transmitted  with  your  letter  of 
February  12, 1874. 

Very  respectfully, 

C.  DELANO,  Secretary. 


No.  497. 

RANCHO  LAS  ANIMAS. 

The  United  States  district  court  in  California  had  jurisdiction  under  the  act 
March  3, 1851,  (9  Stats.,  p.  631,)  to  settle  surveys  of  private  land  claims  in 
that  State  in  all  cases  where  that  court  had  made  the  final  decree  on  title ; 
that  surveys  thus  returned  into  court  required  no  special  form  of  approval 
by  the  United  States  Surveyor-Greneral. 

2.  What  was  a  sufficient  approval  considered. 

3.  Jurisdiction  over  such  a  survey  having  been  acquired  by  the  court  under 
the  act  of  1851,  continued  until  the  final  determination  of  the  case,  there 
being  no  subsequent  legislation  divesting  the  court  of  such  jurisdiction. 

4.  Surveys  ordered  by  the  United  States  district  court  for  California,  prior  to 
the  act  .of  July  1, 1864,  (13  Stat.,  p.  332,)  are  not  within  the  jurisdiction  of 
the  General  Land-Office,  though  such  surveys  may  have  been  approved 
by  the  court  subsequent  to  the  date  of  said  act. 

Depa&tment  of  the  Intebiob, 

GsNEBAL  Land-Office, 
Washington,  D,  C,  Oct  3,  1813. 
J.  R.  Habdenbebqh,  Esq.|  U,  S,  Surveyor  Oeneralf  San  Francuco, 

Gal 

Sib  : — In  the  matter  of  the  rancho  Las  Animas,  it  appears  that  it  was 
duly  confirmed  by  decree  of  the  United  States  district  court,  and  a 
survey  thereof  made  by  United  States  deputy  surveyor  Wallace,  in 
April  and  May,  1858,  which  said  survey  was  filed  Nov.  23,  1859,  by 
surveyor-general  Mandeville,  in  the  United  States  district  court  for  the 
southern  district  of  California,  and  rejected,  and  a  new  survey  ordisred 
by  decree  of  said  court,  filed  Jan.  26,  1864.  It  also  appears  that  the 
resurvey  thus  ordered  was  made  and  returned  into  court,  where  it  was 
approved  on  the  10th  day  of  June,  1865,  and  that  a  patent  in  accordance 
with  such  approved  survey  has  been  signed  and  recorded,  and  that  the 
delivery  of  said  patent  to  the  parties  in  interest  is  objected  to  by  £.  L. 
Goold,  attorney  for  claimants  of  rancho  Sails,  on  the  ground  that  the 
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snryey  of  the  Las  Animas  returned  into  court  in  1859  had  never  beeu 
approved  by  the  surveyor-general,  and  hence  was  not  such  a  survey 
made  prior  to  June  14,  I860,  as  was  placed  within  the  jurisdiction  of 
the  courts  by  the  6th  section  of  the  act  of  Congress  approved  on  that 
date.     (12  Stat.,  p.  33.) 

Since  the  decision  of  the  Supreme  Court  of  the  United  States  in  Fos- 
sat's  case,  (21  Howard,  445,)  wherein  it  was  held  that  the  jurisdiction 
of  the  court  extended  not  merely  to  the  determination  of  the  authenticity 
and  genuineness  of  the  gprant^  but  also  to  questions  relating  to  its  boun- 
dary, and  that  for  the  settlement  of  questions  of  location  and  boundary 
the  power  of  the  court  did  not  cease  until  the  issue  of  a  patent  in  accor- 
dance with  Its  decree,  it  has  never  been  successfully  disputed  in  that 
tribunal,  but  that  under  the  act  of  March  3,  1851,  (9  Stat.,  631,)  the 
court  had  jurisdiction  to  hear  and  determine  matters  relative  to  the  sur- 
vey of  private  land  claims  in  which  the  district  court  had  made  a  final 
decree  on  title.  And  in  cases  taken  into  court  on  survey  under  that  act, 
it  seems  to  have  been  the  duty  of  the  surveyor-general  "to  cause"  the 
claim  when  finally  confirmed  to  be  accurately  surveyed,  and  to  furnish  a 
plat  of  the  same ;  but  it  does  not  appear  that  under  said  act  in  such  cases 
the  approval  of  the  surveyor-general  in  any  special  manner,  such  as  at- 
taching \o  the  map  his  certificate  of  approval,  or  any  approval  whatever, 
was  necessary ;  yet  an  approval  and  a  certificate  of  some  kind  was  re- 
quired by  the  I3th  section  of  said  act  in  all  cases  sent  to  the  Commis- 
sioner of  the  General  Land-Office  for  patent,  and  on  all  plats  of  surveys 
sent  to  this  Office  for  examination,  approval,  and  patent,  there  is  at- 
tached a  certificate,  signed  by  the  surveyor-general,  to  the  effect  that 
the  field-notes  from  which  the  plat  was  made  had  been  examined  and 
approved. 

.  If  this  case  the  plat  filed  in  the  United  States  district  court,  in  1859, 
is  entitled  "  Map  of  the  Rancho  of  Las  Animas,  Santa  Clara  county, 
confirmed  to  the  heirs  of  Jos6  Maria  Sanchez,  surveyed  by  J.  Wallace, 
U.  S.  deputy  surveyor,  April  and  May,  1858,  containing  24,066.24 
acres ;"  and  attached  to  said  plat  is  the  following  certificate :  "  I  cer- 
tify this  to  be  a  full,  true  and  correct  copy  of  the  original  on  file  in 
this  office. 

"Given  under  my  hand  and  seal  of  office,  at  the  city  of  San  Francisco, 
this  2Ist  day  of  November,  1859. 

«  J.  W.  M ANDEVILLE, 
**  U.  S.  Surveyor-OenercU,  California," 

Nothing  has  been  alleged  or  proven  tending  in  any  way  to  show 
that  the  action  of  the  U.  S.  deputy  surveyor  was  not  strictly  in  accord- 
ance with  instructions  from  the  surveyor  general,  or  that  the  return  of 
the  surveyor  general  to  the  court  was  not  regularly  made,  except  his 
fiailure  to  approve  the  survey ;  and  those  acts,  not  thus  shown  to  have 
been  erroneous,  must  therefore  be  presumed  to  have  been  done  legally 
and  in  the  ordinary  manner ;  so  that,  as  the  case  now  stands,  we  find  the 
surveyor  general,  in  response  to  an  order  of  court,  returned  into  court 
a  copy  of  the  survey  of  the  rancho  Las  Animas,  which  survey,  made 
under  his  instructions  by  a  U.  S.  deputy  surveyor,  was  then  on  file  in 
the  office  of  the  U.  S.  surveyor  general  for  California.  That  under  theee 
circumstan  ces  the  return  of  the  surveyor  general  was  all  the  approval 
required  of  that  officer,  under  the  act  of  March  3,  1851,  or  any  sub- 
sequent   acf  for  the  adjustment  of  private  land  claims  in  California ; 
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and  that  under  said  act  of  1851,  and  the  proceedings  bad  in  this  case, 
that  the  U.  S.  district  court  for  the  southern  district  of  California  pro* 
perl  J  took  jurisdiction  of  the  said  survey  of  the  rancho  Las  Animas,  I 
entertain  no  douhts.  That  the  court  treated  that  survey  as  official  is 
shown  by  its  decree  of  1864,  in  which  it  "  ordered,  adjudged  and  de- 
creed that  the  official  survey  of  said  rancho  be  set  aside,"  etc.;  and  by 
its  decree  of  June  10, 1865,  in  which  it  is  stated  that  "  this  cause  came 
on  to  be  heard  upon  exceptions  to  the  official  survey  of  the  land  con- 
firmed herein,  which  survey  is  shown  by  the  certified  copy  of  plat  filed 
November  23, 1859,"  etc. 

Jurisdiction  over  the  survey  aforesaid  having  been  acquired  by  the 
court,  under  the  act  of  1851,  it  is  manifest  that  that  jurisdiction  con- 
tinued until  the  final  determination  of  the  case,  unless  it  can  be  shown 
that  by  some  subsequent  legislation  further  proceedings  in  court  had 
been  prohibited.  I  am  unable  to  find  any  such  legislation,  certainly 
not  in  the  act  of  June  14,  1860,  (12  Stat,  p.  33,)  relied  upon  by  coun- 
sel for  the  Salis  rancho.  By  that  act  all  surveys  made  and  approved 
after  its  passage  were  directed  to  be  published,  when,  if  no  objections 
were  filed  within  the  time  specified  in  the  act,  they  became  final  by 
publication  ;  but  if  objections  were  filed  in  the  manner  pointed  out  in 
said  act,  they  might  be  taken  into  court  and  there  adjusted ;  and  by  the 
6th  section  of  said  act  it  was  enacted  that ''  all  surveys  and  locations 
heretofore  made  and  approved  by  the  surveyor-general  of  California, 
which  had  been  returned  into  the  said  district  courts  or  either  of  them, 
or  in  which  proceedings  are  now  pending  for  the  purpose  of  contesting 
or  reforming  the  same,  are  hereby  made  subject  to  the  provisions  of  this 
act ;  except  in  the  cases  so  returned  or  pending,  no  publication  shall  be 
necessary  on  the  part  of  the  surveyor-general."  If,  therefore,  an  ap- 
proval by  the  surveyor-general  was  necessary  under  the  act  of  ldB51, 
and  I  am  correct  in  deciding  that  the  action  of  the  surveyor-general  in 
this  matter  was  an  approval,  then  the  6th  section  of  the  act  of  1860 
expressly  provides  for  the  continuance  in  court  of  this  class  of  cases, 
subject  to  the  other  provisions  of  the  act 

The  only  remaining  act  by  which  Congress  has  regulated  the  juris- 
diction over  private  land  claims  in  California  is  the  act  of  July  1, 1864. 
(13  Stat,  332.)  The  1st  section  of  that  act  provided  for  claims  sur- 
veyed after  the  passage  of  the  act,  and  that  they  should  be  under  the 
jurisdiction  of  the  Commissioner  of  the  General  Land-Office ;  and  by 
the  2d  section  it  is  enacted  that  the  provisions  of  the  1st  section  shall 
apply  to  all  surveys  and  plats  previously  made  by  the  surveyor-general 
which  had  not  already  been  approved  by  the  United  States  district 
courts  for  California,  or  by  the  Commissioner  of  the  General  Land-Office : 
''  Provided,  That  where  proceedings  for  the  correction  or  confirmation 
of  a  survey  are  pending  on  the  passage  of  this  act  in  one  of  the  said  dis- 
trict courts,  it  shall  be  lawful  for  such  district  court  to  proceed  and  com- 
plete its  examination  and  determination  of  the  matter ;"  thus  expressly 
providing  for  the  examination  in  court  of  claims  such  as  Las  Animas, 
over  which  the  said  court  then  had  jurisdiction. 

The  honorable  Secretary  of  the  Interior  has  decided  by  letter,  dated 
July  3,  1872,  addressed  to  this  Office,  that  under  the  said  act  of  July  1, 
1864,  those  surveys  ordered  by  court  prior  to  the  act  of  1864,  though 
approved  subsequent  to  said  act,  are  not  within  the  jurisdiction  of  the 
Commissioner  of  the  General  Land-Office,  but  were  withiMhe  jurisdic- 
tion of  the  court  making  the  decree  ;  and  as  in  this  case  the  survey 


TITLE  VI.]  PRIVATE  LAND  CLAIMS.  677 

iSnally  approved  was  ordered  In  January,  1864, 1  am  clearly  of  the 
opinion,  from  the  facts  and  for  the  reasons  before  stated,  that  the  survey 
of  the  rancho  Las  Animas  was  regularly  in  court  and  properly  approved 
by  court,  and  being  thus  approved,  the  duty  of  this  Office  in  the  pre- 
paration of  a  patent  therefor  was  purely  ministerial  and  has  been 
properly  performed. 

You  will  give  notice  of  this  decision  to  the  parties  in  interest,  and 
allow  sixty  days  from  the  service  thereof  for  appeal  to  the  honorable 
Secretary  of  the  Interior.  If  no  appeal  be  taken  you  will  deliver 
the  patent  in  this  case  to  the  party  or  parties  entitled  thereto,  but  if 
appeal  be  taken  you  will  make  the  usual  return. 

Very  respectfully, 

WILLIS  DRUMMOND,(7ommt88zoner. 

DjBPA&TMENT  OF  THE  INTERIOR, 

Washington,  D.  C,  June  29,  1874. 
Sir  :— I  have  examined  the  matter  of  the  survey  of  the  private  land 
claim,  "  Las  Animas,"  on  appeal  from  your  decision  of  the  3d  of  Oct., 
1873. 

I  affirm  your  decision,  and  herewith  return  the  papers  transmitted 
with  your  letter  of  the  3d  of  Feb.  last. 

Very  respectfully, 

0.  DELANO,  Secretary, 
To  the  Commissioner  of  the  General  LandrOffice, 


No.  498. 

EANCHO  ALISAL. 

Held,  that  a  survey  of  a  private  land  claim  in  California,  made 
under  the  act  of  March  3,  1851,  (Stat,  vol.  9,  page  631,)  and  approved 
by  the  United  States  surveyor  general  for  California,  prior  to  the  act 
of  June  14,  1860,  (12  Stat.,  page  33,)  could  not  be  legally  published 
under  said  act,  but  must  be  published  under  the  provisions  of  the  act 
of  July  1,  1864,  (18  Stat,  page  332.) 

Decision  of  the  Oeneral  Land  Office,  affirmed  by  the  Secretary, 
October  8, 1878. 


No.  499. 

EANCHO  CUYAMACA. 

Where  a  private  land-claim  in  California  has  been  confirmed  for 
quantity,  its  location  under  the  act  of  1864  must  be  made  in  compact 
form  within  the  exterior  boundaries  described  in  the  final  decree  on 
title,  if  such  boundaries  contain  a  larger  number  of  acres  than  the 
quantity  confirmed ;  but  if  the  boundaries  thus  described  contain  a  less 
quantity  than  the  area  confirmed,  then  the  location  must  conform  in  all 
respects  to  such  boundaries,  and  these  boundaries  may  be  described  in 
express  words  in  the  final  decree  on  title,  or  by  reference  in  such  decree 
to  some  document  containing  such  description. 

In  the  settlement  of  surveys  of  this  character  the  General  Land- 
Office  cannot  consider  testimony  which  relates  solely  to  the  validity  of 
37 
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documents  referred  to  for  description  in  the  final  decree  on  title ;  for, 
although  that  Office  does  investigate  aa  to  the  validity  of  such  docu- 
ments on  suggestion  of  fraud  in  the  confirmation,  and  for  the  purpose  of 
submitting  the  matter  to  the  judiciary  for  such  action  as  it  may  deem 
advisable,  it  has  no  jurisdiction  to  declare  a  document  thus  referred  to 
invalid  for  the  purposes  for  which  the  decree  may  have  directed  it  to  be 
used. 

The  natural  objects  called  for  as  boundaries  must  govern  in  locating 
the  claim,  although  the  claimant's  occupation  by  himself  or  his  agents, 
and  the  general  reputation  as  to  boundary  among  the  residents  in  the 
vicinity  of  such  claim,  may  indicate  an  altogether  different  tract  of 
land. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  November  25,  1873. 
J.  R.  Hardenberoh,  Esa*  United  States  Surveyor- General,  San 

Francisco,  Cal, 

Sir  : — I  have  carefully  examined  the  matter  of  the  survey  of  the 
rancho  Cuyamaca,  Agustin  Olvera,  confirmee. 

On  the  5th  of  June,  1845,  Agustin  Olvera  petitioned  the  Mexican 
governor  of  California  for  a  tract  of  land  "  known  by  the  name  of  Cuy- 
amaca." On  the  roth  of  the  same  month  and  year  the  petition  was 
forwarded  to  the  alcalde  of  San  Diego  and  to  Joaquin  Ortega,  grantee 
of  rancho  Santa  Isabel,  in  order  that  the  alcalde  might  report,  and  that 
Ortega,  as  colindante,  might  "  state  what  he  knows  concerning  the  sub- 
ject." On  the  18th  of  June,  1845,  Ortega  reported  that  the  tract  known 
as  Cuyamaca  "is  bounded  by  (colindante  can)  Santa  Isabel,  and  ex- 
tends as  far  as  Milquatay  and  part  of  the  valley  of  Yi^as"  and  was 
vacant ;  and,  on  the  31st  of  the  same  month  and  year,  tfose  R.  Argu- 
ello,  the  alcalde,  also  reported  that  said  tract  was  vacant  On  the  1 1th 
of  August,  1845,  the  grant  was  made  with  no  other  description  than 
that  it  was  the  place  called  Cuyamaca.  On  the  8th  of  May,  1846,  the 
papers  in  the  case  were  referred  to  the  departmental  assembly,  where 
the  said  grant  "'of  the  tract  known  as  Sierra  de  Cuyamaca"  was  ap- 
proved June  6,  1846,  to  the  extent  **  set  down  in  condition  third  of  the 
title  granted  under  date  August  11,  1845,"  which  condition  is  that 
**  the  judge  who  may  give  the  possession  shall  cause  it  to  be  measured 
according  to  ordinance,  taking  care  at  the  time  of  giving  the  possession 
the  disefio  of  the  same  be  drawn  out  and  forwarded  in  the  original  to 
the  government,  with  notice  as  to  the  number  of  square  leagues  it  con- 
tains." No  juridical  possession  was  given  in  this  case ;  and  it  appears 
by  the  certificate,  dated  April  1,  1846,  of  the  first  alcalde,  J.  A.  Estu- 
dillo,  that  it  could  not  be  given  for  the  reason  that  the  rains  had  been 
60  continuous  in  the  mountains  as  to  make  that  region  of  country  almost 
impassable;  "however,"  continues  the  alcalde  in  this  certificate,  "I 
know  as  well  by  personal  knowledge,  as  from  the  best  information  I 
have  acquired,  that  the  said  place  of  Cuyamaca  is  as  shown  by  the  map  as 
made,  its  extent  being  eight  square  leagues."  When  this  map  was  filed 
does  not  appear  by  the  original  papers  in  this  case,  but  by  the  above 
certificate  of  Estudillo  it  appears  to  have  been  made  prior  to  April  1, 
1846,  or  more  than  two  months  before  the  approval  of  the  grant  by  the 
departmental  assembly.  It  also  appears  by  the  certificate  of  Jose  M. 
Morena,  secretary  pro  tern.,  under  the  Mexican  government  of  Califor- 
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Dia,  that,  on  the  9th  of  Jane,  1846,  or  three  days  after  the  approval  bj 
the  departmental  assembly,  he  furnished  from  his  records  a  copy  of  said 
diseno. 

Agustin  Olvera  petitioned  the  board  of  land  commissioners  for  Cal- 
ifornia for  the  confirmation  of  the  title  to  his  claim  on  the  6th  of  Octo- 
ber, 1852;  and  on  the  4th  day  of  April,  1854,  the  board  rejected  the 
claim,  on  the  ground  that  the  grant  was  void  for  uncertainty  of  descrip- 
tion. From  this  decision  appeal  was  taken  to  the  United  States  district 
court  for  the  southern  district  of  California;  the  deposition  of  Jose  Or- 
tega filed ;  the  claim  rejected  ;  a  motion  for  a  new  trial  made  and  granted, 
and  the  depositions  of  J.  J.  Warner,  and  Jose  Antonio  Carrillo  filed: 
whereupon  the  court,  on  the  Uth  day  of  March,  1858,  rendered  a  decree 
confirming  the  claim,  from  which  decree  appeal  was  taken  by  the  Gov- 
ernment to  the  Supreme  Court  of  the  United  States ;  but  this  appeal, 
not  having  been  prosecuted,  was  docketed  and  dismissed  by  the  said 
Supreme  Court  at  its  December  term,  1858.  A  mandate  reciting  this 
action  was  filed  in  the  district  court,  August  13,  1869,  and  a  final  order 
made  by  the  said  district  court,  allowing  the  parties  to  proceed  upon  itfi 
decree  of  March  17,  1858,  as  upon  a  final  decree. 

A  survey  of  this  rancho  was  made  by  United  States  Deputy  Surveyor 
James  Pascoe,  in  June,  1870,  published  in  October  and  November,  1870, 
pursuant  to  the  provisions  of  the  act  of  July  1, 1864 ;  and  objected  to  by 
certain  miners  and  settlers  within  the  limits  of  said  survey,  who  allege 
that  it  should  not  extend  further  north  than  the  most  northerly  boundary 
of  the  three  peaks  represented  on  the  southwest  boundary  of  the  plat  of 
said  official  survey,  forwarded  to  this  office  with  the  other  papers  in  the 
case,  without  the  approval  of  the  United  States  surveyor-general  for  Cal- 
ifornia, with  your  letter  of  April  20, 1871.  Subsequently  an  application 
was  made  by  the  claimants  for  a  rehearing  before  you,  which  application 
was  supported  by  affidavits ;  and,  under  date  of  t)ie  21st  of  August, 
1872,  you  were  directed  to  re-open  the  case  and  take  further  testimony. 
The  testimony  thus  taken  and  accompanying  papers  were  received  with 
your  letter  of  the  20th  of  June,  1878. 

Where,  as  in  this  case,  a  private  land-claim  in  California  has  been 
confirmed  for  quantity,  it  is  well  settled  that  its  location  must  be  made 
in  compact  form  within  the  exterior  boundaries  described  in  the  final 
decree  on  title,  if  such  boundaries  contain  a  larger  number  of  acres  than 
the  quantity  confirmed ;  and,  if  the  boundaries  thus  described  contain 
a  less  quantity  than  the  area  confirmed,  the  location  must  conform  in 
all  respects  to  such  boundaries.  (1  Wall.,  439;  2  Wall.,  444,  and  2 
Wall.,  649.)  Hence  the  first  question  to  be  answered  in  adjusting  sur- 
veys of  this  character  is :  What  description  of  the  boundaries  of  the 
land  is  contained  in  the  final  decree  on  title,  either  in  express  words, 
or,  in  the  absence  of  express  words,  by  reference  to  some  document  con- 
taining such  description  ?  (See  as  to  references,  2  Black.,  499.  4  Wheaton, 
445.     3  Sumner,  U.  S.  C.  C,  180.    13  Mass ,  149;  and  1  Wall,  439.) 

In  this  case  the  final  decree  contains  no  express  words  descriptive  of 
boundary,  but  refers  for  description  to  certain  parts  of  the  record  upon 
which  such  decree  was  founded.  One  part  of  this  decree  is  as  follows : 
"  The  land  of  which  confirmation  is  hereby  made  is  situated  in  the 
county  of  San  Diego,  State  of  California,  called  Cuyamaca,  containing 
eight  (,8)  square  leagues  of  land,  and  no  more,  within  the  boundaries 
described  in  the  grant  and  map  of  said  land,  and  the  certificate  of  Jos^ 
Antonio  Estudillo,  first  justice  of  the  peace,  dated  April  1,  1846,  con- 
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tained  in  the  transcript  and  the  testimony  on  file  in  this  case."  This, 
it  is  alleged  bj  claimants,  is  a  reference  for  description  to  the  grants  the 
mapf  the  certificate  of  Estudillo,  and  the  testimony  filed  in  the  case  ; 
but,  on  the  part  of  the  contestants,  it  is  claimed  that  the  words,  **  con- 
tained in  the  transcript  and  the  testimony  in  the  case,^^  as  above  quoted, 
refer  to  certain  documents  in  the  record,  to  wit,  the  grant,  map  and  cer- 
tificate, which  were  thus  **  contained  in  the  said  transcript  and  testi- 
mony," and  hence  that  only  the  grant,  map  and  certifi  cate  can  be  con- 
sidered by  this  office  in  locating  the  Guyamaca  rancho  in  accordance 
with  the  final  decree  on  title.  The  construction  put  upon  this  part  of 
the  decree  by  the  contestants,  however,  is  manifestly  iucorrect;  for  it 
must  be  presumed  that  the  court  used  the  word  ''testimony"  in  its  legal 
and  well  understood  signification  of  the  ''declaration  of  witnesses,"  as 
distinguished  from  documentary  evidence ;  lind  it  is  certainly  not  possi- 
ble that  evidence  of  the  class  last  named,  such  as  the  grant,  map  and  cer- 
tificate, could  be  contained  in  the  "declaration  of  witnesses,"  although 
they  might  have  been,  and,  as  the  record  in  the  Cuyamaca  shows,  actu- 
ally were,  contained  in  the  "  transcript"  of  the  evidence  taken  before 
the  board  of  land-commissioners,  and  filed  under  section  twelve  of  the 
act  of  August  13,  1852,  (10  Stat.,  99,)  in  the  above-named  district 
court.  I  am,  therefore,  clearly  of  the  opinion  that  this  portion  of  the 
decree  refers  for  description  to  the  grant,  map,  certificate  of  Estudillo, 
and  the  testimony  filed  in  the  case  prior  to  the  final  decree  on  title. 

The  only  remaining  part  of  this  decree  which  in  any  way  describes 
the  boundaries  of  Cuyamaca,  is  a  proviso  immediately  following  that 
portion  of  the  decree  above  set  forth,  to  wit :  '*Providedf  That  the  land  of 
which  confirmation  is  hereby  made  is  of  the  extent  of  eight  square 
leagues  of  land  and  no  more,  within  the  boundaries  as  laid  down  in  said 
map  and  grant,  if  such  quantity  be  therein  contained,  but,  if  there  be 
less  quantity,  then  confirmation  is  hereby  made  of  such  less  quantity." 
That  this  proviso,  if  standing  alone,  would  limit  the  description  to 
the  grant  and  map  only,  will  not  be  disputed.  But,  construing  the 
different  parts  of  the  decree  together,  to  give  the  proviso  this  construc- 
tion would  necessitate  the  elimination  from  the  body  of  the  decree  of, 
1st,  the  certificate,  which  was  the  only  original  document  before  the 
court  giving  the  area  of  the  grant ;  and,  2d,  the  testimony,  a  part  of 
which  was  taken  after  the  claim  had  been  twice  rejected,  and  which, 
therefore,  may  properly  be  presumed  to  have  been  of  importance  in 
enabling  the  court  to  identify  the  boundaries  and  confirm  the  title  of  the 
tract  granted.  A  better  construction,  and  one  which  will  give  effect  to 
the  whole  decree,  as  well  as  carry  out  the  intention  of  the  court,  which 
was  evidently  to  give  the  best  possible  description  of  the  land  confirmed, 
is,  in  my  opinion,  to  hold  that  all  the  evidence  referred  to  for  descrip- 
tion in  the  decree  should  be  considered  by  this  office  in  establishing  these 
boundaries ;  and  I  shall,  therefore,  take  the  description  of  such  bounda^ 
ries  from  the  grant,  the  map,  the  certificate  of  Estudillo,  and  all  the 
testimony  filed  in  the  case  prior  to  the  final  decree  on  title,  which  said 
description,  as  therein  contained,  is  as  follows : 

1.    THE  GRANT. 

This  document  gives  no  particular  description  of  the  land  granted, 
but  mentions  it  generally  as  the  place  called  Cuyamaca,  in  extent  as 
shown  by  the  map  which  was  to  be  made,  and  the  possession  which 
was  to  be  given. 
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2.    THK   MAP. 

This  docament  represents  a  tract  of  land  of  nearlj  square  form,  which, 
by  the  scale  of  varas  attached,  appears  to  be  about  three  and  one-half 
leagues  from  north  to  south,  and  about  four  leagues  from  east  to  west, 
and  bounded  on  the  north  by  the  Sierra  de  Cujamaca  and  by  Iguai ; 
on  the  south  by  "  Portesuelo,"  "  Sierra,"  and  "  Sierra  pa  la  parto  del 
Yalle  de  las  Yiejas ;"  on  the  east  by  "  Sierra  de  Jacupin ;"  and  on  the 
west  by  "  Sierra."  Through  this  tract,  as  thus  represented,  is  a  road 
running  from  "Iguai,"  on  the  north,  to  " Portesuelo"  on  the  south. 
Near  the  north  boundary,  and  west  of  this  road,  are  the  words  "  Pasas 
Coscar" — "  Cafiada ;"  immediately  south  of  which  is  the  word  '*  Pis- 
chine  ;"  and  south  of  "  Pischine"  are  hills  and  ''  Pilcha  Canada."  Along 
the  road  a  short  distance  south  of  Iguai,  is  represented  a  place  called 
**  Cuyamaca ;"  south  of  which,  and  about  midway  between  Iguai  aud 
Portesuelo,  is  represented  a  place  marked  "  Mitaragui."  Following  the 
road,  and  going  south  from  Mitaragui,  is  represented  the  valley  of  Gua- 
tay,  which,  as  represented,  lies  near  the  southern  boundary  of  the  tract, 
and  about  northeast  from  the  Portesuelo  above  mentioned.  Near  the 
northern  boundary  of  this  tract,  and  east  of  the  said  road,  is  a  place 
marked  "  Laguna  que  se  Seca,"  southeast  of  which  is  represented  the 
"Mesa  de  Huacupin,"  south  of  which  mesa,  and  near  the  southeast 
corner  of  the  tract,  as  shown  by  this  diseiio,  is  represented  a  rancheria 
named  ''  Jamatayune,"  (or  Samatagune.)  It  is  stated  in  a  note  upon 
the  margin  of  this  diseno,  that  "  within  the  limits  of  this  sketch  there 
are  some  pine  and  other  timber,  and  some  small  ^ater-courses  not  repre- 
sented thereon." 

3.  THB  OEBTIFIOATE  OF  ESTUBILLO. 

This  certificate  sets  forth  "that  the  said  place  of  Cuyamaca  is  as 
shown  by  the  map  which  has  been  made,  its  extent  being  eight  square 
leagues."    It  contains  no  other  description  of  the  tract. 

4.  TESTIMONY  FILED  IN   THE   OASE. 

S.  E.  Arguello,  in  his  deposition  before  the  board,  testified  that  Cuy- 
amaca is  about  ten  leagues  east  of  San  Diego,  and  that  the  places  marked 
on  the  map  (diseno)  are  well  known,  and  that  by  such  map  the  bound- 
aries of  Cuyamaca  may  be  identified.  J.  J.  Ortega,  in  his  deposition, 
dated  September,  1855,  before  the  United  States  district  court,  testifies 
that  the  Cuyamaca  is  bounded  on  the  north  by  Sierra  Cuyamaca  and 
Iguai ;  south  by  Portesuelo,  opening  into  the  valley  of  Viejas ;  east  by 
Sierra  of  Jacum ;  west  by  rancho  Santa  Isabel ;  and,  on  cross-examin- 
ation, he  further  testifies  that  Guatay  and  Iguai  were  about  five  leagues 
apart,  and  that  Iguai  was  south  of  and  very  near  to  the  rancheria  Cuy- 
amaca, which  he  had  heard  the  Indians  say  was  east  of  and  at  the  foot 
of  the  hill  called  Cuyamaca.  Jose  Antonio  Carrillo,  in  his  deposition 
of  January,  1856,  testifies  that  Cuyamaca  is  near  the  rancho  Santa  Is- 
abel ;  and  J.  J.  Warner,  by  deposition,  dated  December,  1856,  testifies 
that  the  Cuyamaca  is  a  tract  near  the  summit  of  the  mountain  ridge 
which  separates  the  waters  flowing  into  the  Pacific  Ocean  from  the 
waters  flowing  into  the  Rio  Colorado,  and  that  "from  the  land  of  Santa 
Isabel  on  the  northeast  to  the  land  of  Valle  Viejas  I  should  judge  to  be 
about  (10)  ten  miles.  From  the  mountain  of  San  Felipe  on  the  north- 
east, in  a  southwesterly  direction,  about  nine  or  ten  miles,  there  is  a 
prominent  mountain  well  known  as  Cuyamaca,  lying  on  the  northeast 
border  of  this  tract." 
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These  several  parts  of  the  decree  are  of  eqaal  dignity ;  but,  when 
examined  together,  the  map  will  be  found  to  be  the  part  principally 
relied  upon  for  description  of  boundary.  It  is  twice  expressly  re- 
ferred to  for  description  in  the  decree  on  title,  and  of  all  evidence  in  the 
case  this  map  contains  the  most  minute  description  of  the  land  granted. 
It  is  the  map  which,  in  the  grant,  was  directed  to  be  "  drawn  out  and 
forwarded  to  the  Government."  It  is  referred  to  for  description  in  the 
certificate  of  Estudillo,  and  this  reference  is,  in  fact,  the  only  description 
of  boundary  contained  in  such  certificate ;  so  that  thus  far  we  find  that 
one  of  the  four  parts  referred  to  for  description  contains  no  mention  of 
boundary ;  and  that  two  others  of  the  said  four  parts,  one  of  which 
contains  the  most  minute  description  of  the  tract  granted,  agree,  or,  in 
other  words,  the  one  relies  upon  the  other  for  description.  But  one 
part  referred  to  in  the  decree  remains  to  be  considered,  namely,  the 
testimony  of  the  witnesses  who,  in  their  depositions  in  the  case  prior  to 
the  final  decree  on  title,  have  described  any  of  the  boundaries  of  Cuya- 
maca.  These  witnesses  are  four  in  number.  The  first,  Arguello,  de- 
poses that  the  Cuyamaca  is  surrounded  by  mountains ;  that  the  '*  map 
is  sufficiently  accurate  to  distinguish  the  tract  in  question,"  and  that 
the  names  of  the  particular  places  appearing  thereon  are  **  well-known 
names  of  particular  localities."  This  witness,  in  his  deposition,  gives 
no  further  description  of  the  tract,  and,  therefore,  agrees  in  his  state- 
ments with  the  boundaries  as  exhibited  on  the  said  map  to  which  he 
refers ;  for  it  will  be  observed  by  an  inspection  of  the  said  disefio,  that 
it  is  entirely  surrounded  by  "  sierra."  The  next  witness,  Ortega,  so 
far  as  he  gives  any  description  of  the  natural  objects  on  the  north  and 
south  boundaries,  describes  them  exactly  as  they  are  marked  on  the 
map ;  and  he  also  mentions  the  place  called  **  Guatay,"  shown  by  the 
map  to  be  near  the  southern  boundary  of  this  rancho.  But  the  east 
boundary  this  witness  states  to  be  **  Sierra  Jacum,"  while  on  the  diseilo 
the  east  boundary  is  the  "  Sierra  Jacupin ;"  and  the  west  boundary,  as 
given  by  this  witness,  is  the  rancho  Santa  Isabel,  while  on  the  diseno 
the  west  boundary  is  marked  "  Sierra."  This  reference  to  Santa  Isabel 
on  the  west  is  not,  necessarily,  a  conflict  with  the  boundaries  as  de- 
scribed in  the  document  referred  to;  it  is  only  a  conflict  when  it 
appears  that  the  Santa  Isabel  is  north  of  the  ''  Sierra  Cuyamaca  "  and 
''  Iguai,"  or  south  or  east  of  the  boundaries  as  given  in  said  document; 
for  the  west  boundary  might  be  at  once  the  rancho  Santa  Isabel,  as  de- 
scribed by  the  witness,  and  '^  Sierra,"  as  shown  on  the  diseno  referred 
to,  as  above  stated.  But,  if  there  be  any  conflict,  I  am  clearly  of  the 
opinion  that  the  boundaries  on  the  diseno  must  govern :  First,  because 
the  map,  the  certificate  of  Estudillo,  and  two  of  the  four  witnesses  who 
describe  the  boundaries,  one  of  which  two  is  Ortega  himself,  agree  as 
to  the  north  and  south  boundaries ;  and,  second,  if  any  additional  rea- 
son was  necessary,  the  testimony  of  the  two  remaining  witnesses,  who 
testified  subsequent  to  Ortega,  do  not  agree  with  him  as  to  the  relative 
position  of  Santa  Isabel  rancho  to  Cuyamaca;  one  (Carrillo)  testifying 
that  he  believes  Cuyamaca  was  near  Santa  Isabel,  and  the  other  (War- 
ner) using  in  his  testimony  an  ambiguous  expression  which  may  mean 
either  that  Santa  Isabel  adjoins  Cuyamaca  on  the  northeast^  or  that  it 
was  in  a  northwest  direction  from  Cuyamaca.  The  latter,  however, 
seems  to  be  the  true  meaning  of  the  witness,  for,  as  will  be  observed  by 
referring  to  the  testimony,  he  uses  exactly  the  same  vague  expression 
to  describe  the  mountains  of  San  Felipe  on  the  northwest,  though  he  at 
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the  same  time  states  that  there  is  a  prominent  mountain  well  known  as 
Gttjamaca  lying  on  the  northeast  border  of  this  tract;  so  that  if  this 
Cuyamaca  mountain  is  not  within  the  tract  described,  but,  as  stated  by 
the  witness,  is  on  its  northeast  border,  it  is  evident  that  the  San  Felipe 
mountain,  lying  in  the  same  direction,  cannot  adjoin  the  Cuyamaca 
rancho,  but  must  be  beyond  the  Cuyamaca  mountains.  There  is  but 
little  more  to  be  said  concerning  these  witnesses.  About  the  only 
statements  made  by  them,  which  have  not  been  examined,  are  the  state- 
ment of  Ortega  that  Iguai  and  Guatay  were  about  five  leagues  apart, 
and  the  statement  of  Warner  that  from  Santa  Isabel  rancho,  as  well  as 
from  the  San  Felipe  mountains,  to  Yiejas  valley,  is  about  nine  or  ten 
miles,  and  that  Cuyamaca  is  near  the  summit  of  a  mountain  ridge 
which  separates  the  waters  flowing  into  the  Pacific  Ocean  from  those 
flowing  into  the  river  Colorado.  These  distances,  however,  cannot 
affect  the  boundaries  of  the  rancho  where  the  location  of  the  natural 
objects  themselves  is  known,  nor  can  the  mention  of  the  summit  of  a 
mountain  ridge  near  Cuyamaca  ranch  be  taken  to  contradict  the  loca- 
tion of  that  ranch  as  shown  by  particularly  described  natural  objects  or 
places. 

In  this  examination  we  have  seen  that,  of  the  four  parts  of  the  final 
decree  on  title  in  this  case,  the  disefio  contains  the  most  particular  de- 
scription of  the  land  granted;  and  that  the  description  thus  contained 
is  not  amended  nor  contradicted  by  any  of  these  parts  of  the  said  record 
except  in  the  testimony,  and  then  only  by  two  of  the  four  witnesses 
whose  testimony  is  of  record,  and  that,  of  those  two,  one  agrees  with 
the  disefio  in  his  description  of  the  north  and  south  boundaries  of  the 
tract,  and  the  other  mentions  boundaries  in  so  vague  a  manner  that  his 
description  cannot  be  treated  as  of  sufficient  weight  to  change  or  in  any 
manner  affect  the  remainder  of  the  record. 

Having  thus  determined  the  natural  objects  which  are  to  guide  in 
this  investigation,  I  now  turn  to  the  testimony  filed  in  this  case  in  sup- 
port of  and  against  the  official  survey  of  Cuyamaca,  made  by  United 
States  Deputy  Surveyor  James  Pascoe,  in  June,  1870,  and  published 
in  October  and  November  of  the  same  year,  pursuant  to  the  provisions 
of  the  act  of  July  1,  1864.  And  here  it  may  be  stated  that  in  locating 
this  rancho  all  evidence  which  relates  solely  to  the  validity  of  any  docu- 
ments referred  to  in  the  final  decree  in  this  case  must  be  excluded  from 
the  consideration  of  this  office.  The  court  by  its  decree  has  adjudged 
that  the  documents  thus  referred  to  are  valid  ;  and,  although  this  office 
does  investigate  as  to  the  validity  of  such  documents  on  suggestion  of 
fraud  in  the  confirmation,  and  for  the  purpose  of  submitting  the  matter 
to  the  judiciary  for  such  action  as  it  may  deem  advisable,  neither  this 
nor  any  other  executive  office  has  jurisdiction  to  set  such  judgment 
aside,  nor  in  any  manner  to  declare  a  document  thus  referred  to  invalid 
for  the  purpose  for  which  the  decree  may  have  directed  it  to  be  used. 
The  only  evidence,  therefore,  which  can  be  used  by  this  Qffice  in  this 
case,  in  determining  the  questions  now  before  it  relative  to  the  survey 
under  consideration,  is  that  which  tends  to  show  the  location  on  the 
earth's  surface  of  the  natural  objects  and  places  described,  by  reference, 
in  the  final  decree  of  confirmation  for  the  Cuyamaca  rancho. 

All  the  evidence  in  this  case  taken  before  the  surveyor-general 
agrees  as  to  the  general  locality  in  which  the  rancho  Cuyamaca  should 
be  located ;  and  the  principal  contest  is,  whether  the  northern  boundary 
should  extend  so  far  north  as  to  acyoin  the  rancho  Santa  Isabel  on  the 
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southeast ;  or  whether  the  northern  boundary  of  Cuyamaca  shall  be  put 
further  soitth,  so  as  to  exclude  the  Julian  mines,  which  lie  nearly  due 
west  from  the  southern  boundary  of  the  rancho  Felipe,  and  three  or  four 
miles  in  a  southeasterly  direction  from  the  southeastern  boundary  of  the 
rancho  Santa  Isabel. 

That  part  of  this  evidence,  filed  by  contestants  and  consisting  of 
topographical  exhibits  of  Cuyamaca,  substantially  agrees  with  the 
topographical  exhibits  filed  by  claimants  and  with  the  plat  of  Pascoe's 
official  survey,  so  far  as  the  said  exhibits  and  official  plat  purport  to 
show  the  same  tract  of  country.  But  it  will  be  observed  that  while 
contestants'  exhibits  show  the  topography  of  the  country  as  far  south 
as  the  mountains  bordering  on  the  north  of  Yiejas  valley,  the  exhibit 
filed  by  the  claimants  and  Pascoe's  map  go  no  further  south  than  the 
first  valley  south  of  Cuyamaca  valley,  and  which  by  the  testimony  of 
John  Carl  Eschrich  and  others  appears  to  have  been  called  respectively 
"  Mataragui,"  "  Valley  Verde,"  (or  "  Green  Valley,")  "  Lassiters,'*  and, 
finally,  "  Mulkins'  Valley."  Of  these  topographical  exhibits,  that  by 
Wheeler,  and  filed  by  claimants,  seems  by  the  testimony  to  have  been 
made  from  actual  surveys,  from  riding  over  the  country,  and  from  ob- 
servations from  Cuyamaca  peak ;  and,  of  those  filed  by  contestants,  that 
by  Fox  seems  by  the  testimony  to  have  been  made  from  field-notes  of 
Pascoe's  survey,  from  actual  survey  by  Fox,  and  from  sketches  made 
by  him.  That  by  Herman  seems  to  have  been  made  partly  firom  the 
survey  of  Fox,  and  partly  from  the  surveys  made  by  Herman  for  a  rail- 
road company ;  and  that  by  Wheeler,  marked  "  Contestants'  Ex.  O," 
is  shown  by  the  testimony  to  be  a  part  of  an  official  map  of  San  Diego 
county,  made  by  Wheeler  while  county  surveyor  of  that  county,  pnd 
approved  in  August,  18T2,  by  the  surpervisors  thereof. 

The  location  of  Cuyamaca  valley,  and  Mulkins'  or  Green  valley,  is 
shown  by  the  official  plat  in  this  case.  That  this  location  is  correct  is 
shown  by  the  testimony  filed  in  this  case ;  and,  as  before  stated,  the 
last-named  appears  to  be  identical  with  the  place  ''  Mataragui,"  shown 
on  the  disefio.  Taking  these  points  as  established,  the  depositions  rela- 
tive to  the  location  of  the  other  places  shown  on  the  disefio  will  now  be 
considere(). 

1.   THE   SOUTHERN   BOUNDABY. 

With  respect  to  this  boundary,  Joseph  Tancey  testifies  that  Guatay 
is  about  twenty  miles  south  of  east  from  Julian  mines,  and  is  almost 
east  from  Viejas  valley.  Joseph  Swycafifer  testifies  that  Guatay  is 
twenty-two  to  twenty-five  miles  east  of  south  of  Santa  Isabel  Rancho, 
and  five  miles  south  of  Green  valley ;  that  the  first  rancho  after  leaving 
Guatay,  going  to  San  Diego,  (south,)  is  "Valley  de  laa  Viejas,"  which 
is  distant  about  six  miles  from  Sandoval's  house  (at  Guatay)  ;  that  he 
has  heard  the  name  **  Samatagune,"  but  cannot  locate  it  on  the  copy 
of  Fox's  map ;  that  Guatay,  as  he  knows  it,  is  two  valleys,  about  one 
mile  apart ;  that  the  road  firom  Valle  Viejas  to  Guatay  passes  up  a 
cafion  to  a  place  called  Portesuelo,  which  is  two  miles  from  Guatay, 
and  a  very  noticeable  place,  it  being  the  outlet  from  both  Viejas  valley 
and  Guatay.  John  Carl  Eschrich  testifies  that  he  knows  Guatay ;  that 
Sandoval  lived  there ;  that  from  Sandoval's  house  to  Slataragui,  or  Green 
valley,  where  he  formerly  lived,  is  nearly  five  miles ;  that  between 
Guatay  and  Viejas  valleys  is  a  place  called  Portesuelo ;  and  that  he 
has  been  several  times  to  Samatagune,  which   is  three  or  four  miles 
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easterly  from  Guatay.  J.  S.  Manasse  testifies  that  from  Las  Yiejas  to 
Ouatay  is  about  eight  miles ;  that  Samatagune  is  a  small  valley  where 
at  one  time  he  had  one  hundred  head  of  cattle,  and  that  he  has  known 
for  about  fourteen  years  the  places  marked  Las  Yiejas  rancho,  Porte- 
suelo,  Guatay,  Samatagune,  and  Green  valley,  on  Contestants'  Ex.  B, 
No.  1,  (copy  of  Fox's  map.)  John  Carruth,  in  his  deposition,  describes 
a  place  east  of  Guatay  as  an  Indian  rancheria,  but  apparently  does  not 
know  it  by  the  name  of  Samatagune.  He  then  testifies  that  from  MiU 
quatay  to  Guatay  is  about  twenty  miles,  and  to  Green  valley  about 
twenty-five  miles.  M.  G.  Wheeler,  in  his  deposition,  testifies  that  from 
William  Williams's  house  (in  Yiejas  valley)  to  Guatay  is  about  three 
and  one-half  miles ;  that  he  knows  a  rancheria  two  or  three  miles  east 
of  Guatay,  but  does  not  know  whether  or  not  it  is  called  Samatagune ; 
that  Guatay  is  five  miles  south  of  Green  valley,  and  that  he  believes 
Green  valley  is  identical  with  Mataragui  on  the  disefio.  Agustin 
Olvera,  in  his  examination-in.chief,  describes  some  of  these  places,  but 
as  his  testimony  was  given  in  the  Spanish  language,  and  as  it  does  not 
appear  in  the  record  that  the  person  who  interpreted  this  part  of  his 
deposition  was  duly  sworn,  such  testimony  cannot  be  considered  in  this 
case.  These  witnesses  were  called  by  contestants;  and  as  to  this 
boundary,  the  following  testimony  by  depositions  was  introduced  by 
the  claimants :  John  L.  Mclntire  testifies  that  there  is  a  creek  by  which 
the  water  runs  from  Green  valley  into  Guatay  valley.  Martin  Trimmer 
testifies  that  he  lives  in  Guatay,  nine  miles  from  Mulkins'  (Green  valley), 
and  the  creek  in  Mulkins'  valley  runs  north  and  south.  John  Forster 
testiBes  that  he  is  acquainted  with  the  place  called  Portesuelo,  and  with 
that  Ortega  calls  Sierra  Jacumb.  W.  P.  Reynolds  testifies  that  there 
are  two  valleys  called  Guatay,  and  that  Mataragui  is  a  narrow  valley 
through  which  the  road  runs  to  Julian ;  that  from  the  southern  Cuya- 
maca  peak  he  could  see  the  outlines  of  Guatay  valleys  and  the  southern 
part  of  the  Yalle  de  las  Yiejas ;  that  he  had  seen  the  Portesuelo  marked 
on  the  Fox  map  ;  that  from  the  junction  of  the  streams  in  Little  Gua- 
tay valley  to  Portesuelo  is  about  five  miles.  J.  J.  Warner  also  testi- 
fies in  this  case  ;  but,  aside  from  his  statement  that  he  does  not  know 
of  a  place  called  Guatay,  and  the  further  statement  that  Yalley  Yiejas 
is  twenty-five  miles  from  Santa  Isabel  rancho,  or  fifteen  miles/urtber 
than  the  distance  between  these  places  as  testified  to  by  him  before  the 
United  States  district  court,  his  testimony  as  to  the  southern  boundary 
may  be  passed  over  without  further  remark  These  depositions,  in  my 
opinion,  clearly  establish  the  locality  on  the  earth's  surface  of  the 
"Portesuelo,"  and  Guatay,  and  Samatagune  valleys;  and,  as  thus 
located,  they  are  in  the  same  relative  positions  to  each  other  and  to  * 
Yiejas  valley  as  they  appear  on  the  disefio  and  on  the  maps  filed  in  this 
case  as  exhibits. 

3.    OF  THE  EASTERN  BOUNBABT. 

Concerning  this  boundary,  Joseph  Tancey^  witness  for  contestants, 
testifies  that  he  has  been  at  **  Mesa  Huacupin,"  which  lies  between 
Green  valley  and  Laguna  Grande ;  that  Laguna  Grande  is  about  nine 
miles  southeast  of  Laguna  Seca,  or  five  or  six  miles  east-northeast  from 
Green  valley,  which  is  nearly  five  miles  south  of  Laguna  Seca  by  the 
road  between  Julian  and  Guatay;  that  he  knows  the  place  marked 
Sierra  Jacupin  on  the  disefio,  and  that  this  sierra  is  north-northwest 
from  Lni^ana  Grande.     J.  S.  Manasse,  witness  for  contestants,  testifies 
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that  he  knows  a  mesa  east  and  southeast  from  Green  valley,  which  mesa 
is  more  than  twice  as  large  as  Green  valley,  bat  he  does  not  know 
whether  or  not  this  mesa  is  called  "  Huacupin.''  John  Carruth,  wit- 
ness for  contestants,  testifies  that  he  knows  a  mesa  east  of  Cuyamaca 
valley  and  Laguna  Seca,  from  which  mesa  can  be  seen,  in  an  easterly 
direction,  a  mountain  running  north  and  south,  called  Agua  Oaliente 
(Jacupin) ;  and  that  Jacumb  Mountain  is  eighteen  miles  east  of  Milqua- 
tay.  M.  G.  Wheeler,  civil  engineer,  and  witness  for  contestants,  testi- 
fies that  there  is  a  mesa  of  considerable  extent  to  the  eastward  of  Green 
valley.  C.  J.  Fox,  civil  engineer,  and  witness  for  contestants,  testifies 
that  from  three  to  five  miles  east  of  Green  valley  is  a  mesa  extending  a 
considerable  distance  north  and  south  ;  that  east  of  the  mesa  is  a  val- 
ley, and  beyond  the  valley  a  range  of  high  rocky  mountains,  running 
northerly  and  southerly.  W.  P.  Reynolds,  civil  engineer,  and  witness 
for  claimants,  testifies  that  he  examined  the  Cuyamaca  rancho  from  the 
summit  of  the  most  southerly  of  the  three  Cuyamaca  peaks,  which  peak, 
as  we  shall  see  upon  examining  the  western  boundary,  lies  nearly  west 
from  Green  valley ;  that  to  the  southeast  of  this  peak  is  a  mesa,  the 
north  end  of  which  is  east  of  the  centre  of  Green  valley,  and  which 
extends  south  about  one  mile,  and  is  about  one-half  mile  wide,  and  is 
considerably  elevated,  being  just  below  the  summit  of  a  mountain  which 
has  a  steep  slope  to  the  southwest  for  about  one-quarter  of  a  mile,  and 
then  projects  off  in  a  me3a  or  table-land ;  that ''  with  the  exception  of 
the  Mesa  Huacupin,"  Herman's  map  (Contestants'  Ex.  H)  convention- 
ally appears  to  represent  eastwardly  from  the  highest  (southern)  Cuy- 
amaca peak,  "  broken  ranges  of  mountains  which  are  undoubtedly  ap- 
proximately correct  in  their  location  upon  the  map;"  and  that  he  uses 
mesa  in  the  sense  of  a  large  flat-topped  mountain,  or  gently -sloping 
land  upon  the  side  of  a  mountain.  The  evidence  in  this  case  also  con- 
clusively shows  the  existence  of  a  road  running  from  Fortesuelo  through 
Guatay  and  Green  valley  north  of  a  laguna,  which,  as  we  shall  see  in 
examining  the  northern  boundary,  is  the  Laguna  Seca  of  the  disefio. 
This  evidence,  in  my  opinion,  conclusively  establishes  the  existence  of 
a  mesa  and  a  sierra  in  the  same  relative  positions  from  Portesuelo,  Gua- 
tay, and  Yiejas  valleys,  Samatagune,  the  road  and  Laguna  Seca,  as  the 
Mesa  !l^uacupin  and  Sierra  Jacupin  as  shown  on  the  diseno,  except  that 
the  mesa  is  located  by  the  testimony  somewhat  further  south  than  its 
location  as  indicated  on  the  disefio.  That,  however,  I  do  not  consider 
a  variance  of  any  importance.  It  is  sufficient  that  both  the  mesa  and 
sierra  are,  as  shown  by  the  evidence,  east  of  the  road  from  Portesuelo 
north  through  Guatay ;  that,  the  mesa  is  north  of  Samatagune,  and 

'south  of  east  from  Laguna  Seca;  that  the  mountains  are  east  of  the 
mesa ;  and  that  the  evidence  fails  to  show  any  other  places,  within  the 

.  claimed  limits  of  Cuyamaca,  which  will  in  any  manner  correspond  with 
the  above-named  places  as  they  are  marked  on  the  disefio. 

3.    OF  THE  WESTERN  BOUNDARY. 

We  have  seen  that  the  southern  and  eastern  boundaries,  as  shown  by 
the  disefio,  are  nearly  at  right  angles  with  each  other ;  and  that  the 
western  boundary,  as  thus  shown,  is  mountains  parallel  to  the  eastern 
boundary  and  west  of  the  road  running  north  from  Portesuelo  and 
Guatay.  It  also  appears  by  the  evidence  in  this  case  that  to  the  west- 
ward of  the  road,  as  shown  by  the  testimony  and  exhibits,  are  three 
mountain  peaks  lying  north  and   south,  the  southernmost  of  which 
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peaks  is  nearly  west  from  Oreen  valley,  and  the  northernmost  north- 
west from  Laguna  Seca ;  so  that  these  peaks  are  in  a  westerly  direction 
from  and  nearly  parallel  to  the  Hoe  formed  by  the  mountain  and  mesa 
on  the  east,  which  I  have  already  indicated  as  the  eastern  exterior 
boundary  of  the  Cnyamaca  rancho.  From  these  peaks  south  to  the 
mountain  which  is  part  of  the  boundary  of  Yaile  de  las  Yiejas  rancho 
on  the  north,  the  country  is  shown  to  be  rough  and  mountainous.  We 
have,  therefore,  a  continuous  range  of  mountains,  or  mountainous  land, 
from  a  point  on  the  north,  northwest  of  Laguna  Seca.  to  a  point  on  the 
south  in  a  mountain  forming  the  north  boundary  of  Yiejas  Yalley.  It 
also  appears  that  this  mountain  on  the  south  is  at  about  the  same  dis- 
tance south  as  the  places  established  as  Portesuelo  and  Guatay,  and 
west  of  both  these  places  and  the  road  passing  them  before  described. 
Still  another  coincidence  between  this  line  and  the  western  boundary  as 
shown  on  the  disefio  will  be  mentioned  in  examining  the  northern 
boundary. 

4.   OFTHB  BOUNDARY  OF  OUYAMAOA  ON  THB  NORTH. 

The  depositions  of  witnesses  as  to  the  natural  objects  and  places  on 
or  near  this  boundary  are  substantially  as  follows :  Joseph  Yancey, 
witness  for  contestants,  testifies  that  Laguna  Seca  is  eight  miles  from 
the  southern  line  of  Santa  Isabel  rancho,  and  between  one  and  two 
miles  south  of  Iguai,  a  place  formerly  occupied  by  Indians ;  that  La- 
guna Seca  is  in  Cuyamaca  valley ;  that  Iguai  is,  by  the  road,  about  dix 
miles  south  of  Julian  City,  and  in  the  northwest  comer  of  Cuyamaca 
valley ;  that  he  knows  of  no  other  place  called  Iguai,  and  that  the  loca- 
tion of  the  rancheria  Cuyamaca  was  marked  by  him  with  a  letter  **  C  " 
on  Contestants'  Exhibit  B,  No.  I,  (a  short  distance  northerly  of  the 
northern  terminus  of  course  No.  11  on  Pascoe's  ofiScial  plat)  Joseph 
Swycaffer,  witness  for  contestants,  testifies  that  Cuyamaca  valley  is 
eight  miles  north  of  where  Mulkins  lives  in  Green  valley;  that 
Iguai,  Cuyamaca  valley,  and  Laguna  Seca  are  correctly  laid  down 
on  Contestants'  Exhibit  B  No.  1,  (copy  of  Fox's  map,)  and  that 
Iguai  is  usually  occupied  by  Indians  during  ''acorn  time."  John 
C.  Eschrich,  witness  for  contestants,  testifies  that  Laguna  Seca 
is  about  four  miles  north  of  Mataragui,  (Green  valley;)  that  Iguai 
is  about  one  and  one-half  miles  northwest  from  Laguna  Seca,  and 
about  nine  or  ten  miles  south  of  Yolcan  mountains;  .that  Yallecitos 
is  southeast  from  Iguai,  and  that  there  are  no  mountains  northeast  of 
Cuyamaca  valley  called  Cuyamaca  mountains.  John  Carruth,  witness 
for  contestants,  testifies  that  Cnyamaca  valley  and  Laguna  Seca  are 
west  of  a  mesa ;  and  that  Yolcan  mountains  are  about  north-northeast 
from  northern  Cuyamaca  peak.  C.  J.  Fox,  witness  for  contestants,  testi- 
fies that  Cuyamaca  valley  is  bounded  on  the  north  by  a  range  of  hills 
running  easterly  from  the  middle  Cuyamaca  peak  and  forming  a  con- 
tinuation thereof;  that  he  considers  the  words  "Sierra,"  "Sierra," 
"  Sierra  de  Cuyamaca,"  are  intended  to  refer  to  a  continuous  range  of 
mountains ;  and  that  Laguna  Seca  is  situated  almost  east  of  the  middle 
Cnyamaca  peak.  J.  J.  Warner,  witness  for  claimants,  testifies  that  the 
place  marked  Cuyamaca  on  the  diseno  was  on  the  southern  border  of  a 
small  irregular  valley,  lying  mostly  to  the  north  and  northwest  of  said 
Cuyamaca.  John  L.  Mclntire,  witness  for  claimants,  testifies  that  he 
'knows  Laguna  Seca  as  shown  on  Pascoe's  map;  that  from  Julian  City 
to  Cuyamaca  valley  is  about  five  miles ;  that  the  main  road  passes  about 
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one  and  one-half  miles  east  of  the  northern  Ouyamaca  peak ;  that,  as- 
cending from  Lagona  Seca,  the  summit  of  the  mountain  range,  aside  from 
the  Cuyamaca  peaks,  is  about  three  miles  north  of  Ouyamaca  valley,  and 
the  principal  Indian  rancheria  on  Pascoe's  map  is  in  the  northwest  corner 
thereof,  and  is  called  **  Hahsah."  Martin  Trimmer,  a  witness  for  claim- 
ants, testifies  that  he  recognizes  on  Pascoe's  map  Mulkins'  Valley, 
Large  Valley,  and  also  Laguna  Seca,  which  is  upon  the  Cuyamaca 
mountain.  W.  P.  Reynolds,  witness  for  claimants,  testifies  that  from 
the  summit  of  the  most  northerly  Cuyamaca  peak  the  mountain  slopes 
down  about  east  near  the  northern  end  of  Cuyamaca  valley ;  that  **  along 
the  north  end  of  the  same  valley  lower  spurs  of  the  Volcan  and  Santa 
Isabel  range,  between  the  head  of  the  valley  and  the  desert,  run  in  a 
general  direction  about  8. 35°  E.,  and  N.  W.  Following  the  first  course, 
along  the  edge  of  the  desert,  for  about  four  or  five  miles,  it  terminates 
in  a  peak  considerably  elevated  above  the  balance  of  the  range ;"  that 
the  country  east  of  Cuyamaca  to  that  peak  is  rocky  spurs  of  mountains, 
and  that  the  map  of  Wheeler  (Claimants'  Ex.  C  C)  appears  to  give  a 
very  good  description  of  the  country  around  Cuyamaca  The  map  here 
referred  to  by  witness  shows  the  main  road  from  Guatay  north,  and 
another  road  west  of  the  main  road  and  northwest  of  the  summit  of  the 
northern  Ouyamaca  peak.  This  western  road  passes  the  place  marked 
on  Fox's  map  '^Iguai."  Wheeler's  map,  above  referred  to,  further 
shows  a  cafiada  running  east  from  Laguna  Seca,  which  cafiada  is  marked 
on  Fox's  map  "  Cafiada  Cuscar."  This  caiiada  is  also  shown  on  Pas- 
coe's  official  plat ;  but  the  western  road,  above  described,  is  not  repre- 
sented thereon,  though  west  of  the  locality  of  said  western  road  on 
Wheeler's  map  is  marked  on  Pascoe's  official  plat  a  trail  leading  to  an 
Indian  rancheria.  There  are  thus  identified  by  the  above  evidence 
the  following  places,  situated  in  the  same  relative  position  as  shown  on 
the  disefio:  Igual,  Laguna  Seca,  Cuyamaca  rancheria,  and  a  cafiada,  or 
all  the  places  shown  on  the  disefio  except  the  Ouyamaca  mountains ; 
and  if  this  line  be  adopted  as  the  northern  boundary,  it  will  have  Sierra 
Cuyamaca  for  a  boundary  on  the  northwest,  and  the  remainder  of  said 
boundary  the  evidence  shows  to  be  in  part  rough  spurs  of  mountains 
and  in  part  a  continuation  easterly  of  Sierra  Ouyamaca,  thus  giving 
some  additional  weight  to  the  opinion  of  one  of  the  civil  engineers 
whose  testimony  is  referred  to  above,  that  the  words  "  Sierra,"  "  Sierra," 
'*  Sierra  de  Cuyamaca"  on  the  disefio  were  intended  to  represent  a  con- 
tinuous range  of  mountains. 

The  above  depositions,  as  to  the  location  of  the  north,  south,  east, 
and  west  boundaries,  contain  certain  general  statements  to  the  effect 
that  several  parties  occupied  north  of  the  Cuyamaca  mountains  under 
permission  from  Olvera,  to  whom  the  Cuyamaca  ranch  was  granted  by 
the  Mexican  authorities;  and  certain  other  general  statements  in  effect 
that  by  common  reputation  the  boundaries  of  Cuyamaca  adjoin  the 
Santa  Isabel  rancho  on  the  southeast.  But,  though  I  have  examined 
these  statements,  I  have  not  deemed  them  of  sufficient  importance  to 
be  referred  to  at  length,  for  the  natural  objects  and  places  called  for 
as  boundaries  are,  in  my  opinion,  proven,  and  must  govern  in  locating 
the  rancho,  notwithstanding  the  claimant's  occupation  by  himself  or  his 
agents,  and  the  general  reputation  among  the  inhabitants  in  the  vicinity 
of  said  rancho  as  to  its  boundaries,  may  indicate  an  altogether  different 
tract  of  land.  Nor  have  I  deemed  it  necessary  to  refer  at  lenflrth  to  the 
numerous  affidavits  filed  in  this  case,  though  I  have  examined  them  with 
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care,  and  find  that  tbej  corroborate  the  location  of  the  places  described 
in  the  other  evidence  and  represented  on  the  disefio. 

It  is  but  seldom  that  there  is  so  marked  a  coincidence  between  the 
relative  positions  of  the  places  marked  on  the  disefio  of  a  Mexican 
grant,  and  the  location  of  those  places  on  the  earth's  surface  by  wit- 
nesses, as  in  this  case.  Every  prominent  place  on  the  disefio  has  been 
identified  on  the  ground,  and,  as  thus  identified,  it  is  evident  that 
Fascoe's  ofiScial  survey  of  the  Guyamaca  includes  a  large  body 
of  land  not  included  in  the  grant  to  Agustin  Olvera.  Pas- 
coe's  survey  is,  therefore,  hereby  rejected  by  this  OfSce,  and 
a  new  survey  will  be  made  within  the  following  lines,  as  estab- 
lished by  the  evidence  aforesaid:  On  the  north,  a  line  starting 
from  the  northern  portion  of  the  northern  Guyamaca  peak,  and  running 
easterly  along  said  mountain  and  the  mountain  spurs  to  the  east  thereof, 
and  north  of  Iguai  and  Guyamaca  valley,  to  a  point  north  of  the 
mountains  which  on  the  east  boundary  lie  immediately  east  of  the  mesa 
to  the  east  of  Green  valley ;  thence  southerly  along  the  said  mountain 
immediately  east  of  the  mesa  aforesaid,  to  a  point  east  of  Samatagune; 
thence  westerly  along  the  hills  south  of  Samatagune,  Guatay  valley, 
and  Portesuelo,  to  a  mountain  which  lies  west  of  the  road  from  Yalle 
de  las  Yiejaa  to  Guatay  and  northwest  of  the  said  Yiejas  valley;  thence 
northerly  along  the  hills  and  Guyamaca  peaks  to  the  northern  line  of 
the  northern  boundary,  as  herein  directed  to  be  run.  And  as  the 
cafiada  Guscar  is  represented  on  the  disefio  as  within  the  limits  of 
Guyamaca,  this  western  line  should  run  along  the  western  slope  of  the 
said  Guyamaca  peaks,  so  that  the  said  cafiada  may  be  included  within 
the  exterior  boundaries  firom  which  selection  can  be  made. 

You  will  give  notice  of  this  decision  to  all  parties  in  interest,  and 
allow  sixty  days  from  such  notice  within  which  to  take  appeal  to  the 
honorable  Secretary  of  the  Interior.  At  the  expiration  of  that  time 
you  will  make  "the  usual  return. 

Yery  respectfully, 

WILLIS  DRTJMMOND,  Commismoner. 

Affirmed  by  the  Acting  Secretary,  B.  II.  Gowen,  July  15,  1874. 


No.  500. 

EANCHO  SAN  MIGUELITO. 

Held — That  the  Department  has  no  power  under  the  act  of  July  1, 
1864,  (13  Stat.,  page  332,)  to  approve  a  survey  of  a  private  land  claim 
in  Galifornia  any  part  of  which  survey  is  clearly  outside  the  limits  of 
the  grant  and  confirmation,  unless  said  part  contains  so  small  an  area 
that  it  may  be  ignored  in  the  approval,  for  the  sake  of  convenience. 
Held,  also,  that  a  survey  of  such  a  claim  containing  several  hundred 
acres  clearly  outside  of  the  limits  of  the  confirmation  upon  which  such 
survey  was  based  could  not  be  approved. 

Decision  dated  March  17,  1874,  by  Secretary  of  the  Interior. 


No.  501. 

RANCHO  CASLAMAYOML 

Where  the  final  decree  of  confirmation  under  the  act  of  March  3, 1851, 
confirmed  the  title  to  a  tract  of  land  containing  "  eight  square  leagues 
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of  land,  a  little  more  or  less,  as  shown  bj  the  map  or  disefio  in  the  ex- 
pediente,  and  in  the  boundaries  described  in  the  titulo,"  and  the  disefio 
shows  a  larger  tract  of  land  than  any  other  part  of  the  expediente : 
Held,  that  this  was  a  confirmation  according  to  the  boundaries  laid 
down  in  the  titulo.  Held,  also,  that  where  the  western  boundary  of  a 
grant  was  ''  mountains  covered  with  redwoods,''  the  foot  of  such  moun- 
tains on  the  east  was  meant 

Decision  of  the  Commissioner  affirmed  July  13,  1874,  by  the  Acting 
Secretary  of  the  Interior. 


RANCHO  LOS  PRIETOS  Y  NAJALAYEGUA. 

Held— 1.  That  a  survey  of  the  Los  Prietos  y  Najalayegua  might  have  been 
made  under  8th  section,  act  of  July  23, 1866,  if  the  claimants  had  failed  to 
request  a  survey  and  to  make  a  sufficient  deposit  of  money  to  pay  for  the 
same  within  ten  months  of  the  date  of  said  act ;  but  the  claimants,  within 
ten  months  of  the  approval  of  said  act,  having  requested  and  paid  for  a  sur- 
vey, such  request  and  deposit  was  a  bar  to  any  subsequent  proceedings  rela- 
tive to  the  survey  of  this  grant  under  8th  section,  act  of  July  23,  1866,  not- 
withstanding the  claimants  had  subsequently  failed  to  again  request  and 
again  deposit. 

2.  That  though  the  act  of  June  12, 1866,  confirming  the  claim,  directs  it  to  be 
surveyed  by  the  surveyor  general,  and  its  approval  by  the  Commissioner 
of  the  General  Land-Office  before  patent,  and  thoueh  there  be  no  official 
survey  before  said  Commissioner,  yet  that  officer  will  nevertheless  indicate 
to  the  surveyor  general  the  boundaries  of  the  claim,  and  the  principles 
upon  which  such  boundaries  are  determined,  if  a  contrary  course  would 
tend  to  delay  the  final  adjustment  of  such  claim. 

3.  That  it  is  a  well-established  principle  of  law  that  a  public  officer  can  bind 
the  government  he  represents  only  by  acts  which  come  within  a  just  ex- 
ercise of  his  official  powers,  and  though  the  Supreme  Court  of  the  United 
States  has  held  with  respect  to  Spanish  grants  in  Louisiana  and  Florida, 
and  grants  in  California,  made  prior  to  the  colonization  law  of  1824,  that 
the  public  acts  of  public  officers  purporting  to  be  exercised  in  an  official 
capacity,  and  by  public  authority,  shall  not  be  presumed  to  be  usurped,  but 
a  legitimate  authority  previously  given  or  subseouently  ratified,  yet  it  is 
well  settled  that  under  the  Mexican  colonization  law  of  1824,  and  regula- 
tions of  1828,  the  Mexican  Governor  in  California  could  not  grant,  nor  the 
Departmental  Assembly  approve,  a  grant  to  any  one  person  for  more  than 
eleven  square  leagues. 

4.  That  legislative  grants  must,  if  practicable,  be  interpreted  so  as  to  effect 
the  intention  of  the  grantor,  but  where  the  words  of  the  eraiit  are  ambig- 
uous, the  construction  must  be  most  strongly  agiiinst  tne  grap^ee,  and 

.  hence,  that  if  such  be  the  intention  of  Congress,  a  confirmation  may  make 
valid  a  void  thing,  and  is  as  fully  to  all  intents  and  purposes  a  grant,  as 
if,  instead  of  the  word  **  confirmed,"  technical  words  of  grant  had  been 
used ;  but  with  respect  to  a  confirmation  of  a  Mexican  colonization  grant 
in  California,  pursuant  to  the  provisions  of  the  act  of  March  3, 1851,  such 
confirmation  established  nothing  but  the  validity  of  the  claim  as  it  existed 
at  the  date  of  the  treaty  of  Guadalupe  Hidalgo. 

5.  That  the  act  of  June  12, 1866,  was  not  a  new  grant,  but  a  validation  of 
the  pre-existing,  equitable  Mexican  colonization  title,  specially  referred 
to  in  the  said  act,  and  as  such  a  grant  could  not  exceed  eleven  square 
leaguesi  no  more  than  that  quantity  was  confirmed  by  the  said  act  of 
1866. 

6.  That  when  the  law  commands  a  thing  to  be  done,  it  impliedly  authorizes 
the  performance  of  whatever  may  be  necessarv  for  executing  its  com- 
mands ;  and  hence,  under  an  act  directing  a  survey  to  be  made  and  iia  ap- 
proval by  the  Commissioner  of  the  General  Land-Office,  the  Com- 
niisi^ioner  will  examine  testimony  as  to  the  boundaries  of  the  grant  shown 
by  the  title  papers,  if  necessary  to  a  correct  location  of  such  boundaries. 


TiTLB  VI.]  PRIVATE  LAND  CLAIMS.  691 

7.  Where  one  of  the  calls  for  boundary  of  a  (prant  is  a  mountain  represented 
on  a  disefio,  the  foot  of  such  mountain  is  the  true  boundary'. 

8.  Where  one  of  the  calls  fur  boundary  of  a  grant  cannot  be  located  on  the 
earth's  surface  without  exchiding  other  calls  for  boundary  contained  in 
the  same  grant,  the  land-office  will  retain  and  locate  the  grant  in  accor- 
dance with  the  calls  for  boundary  which  best  satisfy  the  grant  and  con- 
firmation. 

Department  of  the  Intebiob, 

Genebal  Land  Office, 
Washington,  D.  C,  Sept  18,  1874. 
James  T.  Stbatton,  Esq.,   U,  S.  Surveyor- General,  San  Francisco, 
Col.  : 

Sib: — This  Office  has  carefully  considered  the  matter  of  the  rancho 
Los  Prietos  y  Najalayegaa,  confirmed  to  Jose  Dominguez  by  the  act 
of  Congress  approved  Jane  12,  1866,  (14  Stats.,  page  589,)  and  sur- 
veyed under  the  act  of  July  23,  1866,  (14  Stats ,  page  220.) 

If  Dominguez  or  his  grantees  had  failed  to  perform  the  acts  set  forth 
in  the  eighth  section  of  the  act  of  July  23,  1866,  the  non-performance 
of  which  brought  claims  of  a  given  class  within  the  provisions  of  that 
section,  it  is  evident  that  a  survey  in  conformity  with  those  provisions 
might  have  been  made  of  this  rancho,  for  at  the  passage  of  the  act  of 
July  23,  1866,  the  Los  Prietos  y  Najalayegua  was  a  finally  confirmed 
California  private  land  claim  derived  from  Mexican  authority,  and  the 
provisions  of  the  said  act  of  1866  authorize  a  survey  in  case  of  the  non- 
performance of  the  acts  specified  in  the  eighth  section,  in  **  all  cases 
where  a  claim  to  land,  by  virtue  of  a  right  or  title  derived  from  the 
Spanish  or  Mexican  authorities "  had  been  "finally  confirmed.^^  But 
admitting  that  a  survey  might  thus  have  been  made  in  case  of  default, 
the  question  arises  whether  such  default  on  the  part  of  the  claimants 
in  this  case  has  been  shown. 

The  facts,  as  disclosed  by  the  record,  are  substantially  these : 

On  the  25th  of  April,  186T,  L.  TJpson,  then  United  States  surveyor- 
general  for  California,  instructed  United  States  deputy  surveyor  G.  H. 
Thompson  to  survey  this  rancho,  and  in  those  instructions  recited  that 
the  "estimated  funds  for  the  expenses"  thereof  had  been  '*duly  depo- 
sited,'' but  the  deputy  surveyor,  having  made  an  examination  in  the 
field,  reported  that  the  calls  of  the  grant  were  so  uncertain  that  he 
found  it  difficult  to  make  a  survey,  whereupon  the  said  surveyor-gen- 
eral, upon  the  suggestion  of  the  claimants,  directed  a  survey  to  be  made 
according  to  their  wishes,  which  said  survey  was  made  by  Deputy 
Thompson,  published  under  the  act  of  1864,  and  a  plat  thereof  and 
accompanying  papers  sent  to  this  office,  with  surveyor-general's  letter 
of  September  18, 1868,  in  which  letter  that  officer  expressed  his  opinion 
that  the  said  survey  was  not  in  accordance  with  the  grant  or  confirma- 
tion to  Jos^  Dominguez.  The  survey  thus  returned  contained  an  area 
of  208,742.83  acres,  and,  after  examination  here,  both  it  and  all  the 
papers  relative  thereto  were  returned  on  the  23d  of  April,  1870,  to  the 
then  surveyor-general,  Sherman  Day,  and  that  officer  was  then  in- 
structed to  make,  at  the  expense  of  the  parties  in  interest,  such  a  sur- 
vey of  the  rancho  under  consideration  as  he  could  approve,  and  publish 
the  same  under  the  act  of  July  1,  1 864.  To  this  letter  the  surveyor- 
general  replied,  by  letter  dated  May  10,  1870,  that  the  attorney  of  the 
claimants  had  "  been  notified  of  the  receipt  of  the  papers"  in  his  office, 
and  had  "  been  in  to  examine  the  instructions"  conveyed  by  our  said 
letter  of  April  23,  1870.     Further  notice  to  the  claimants  was  given 
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by  Surveyor-General  Day  on  the  5th  of  December,  18T0,  and  by  Sur- 
veyor-General Hardenbergh  on  the  27th  of  January,  1872,  as  appears 
by  copies  of  letters  of  those  dates  filed  in  the  record. 

In  this  condition  the  case  rested  until  the  21st  day  of  July,  1878, 
when,  by  letter  of  that  date,  this  Office  directed  the  United  States  sur- 
veyor-general for  California  to  apply  a  reasonable  part  of  the  appropria- 
tion for  the  survey  of  public  land  in  California  for  the  fiscal  year  ending 
June  30,  1874,  to  the  ''extension  of  the  lines  of  public  surveys  over 
such  of  the  private  claims  derived  from  Spanish  and  Mexican  authorities 
as  have  been  finally  confirmed,  but  for  which  parties  interested  made 
no  application  within  ten  months  from  such  final  confirmation,  the  pro- 
ceedings being  authorized  by  the  eighth  section  of  "An  act  to  quiet  land 
titles  in  California,''  approved  July  23, 1866.  (Statutes,  vol.  U,  p.  220.) 
**  In  this  connection,"  continues  the  letter,  '*  I  have  to  advise  you  that 
the  attention  of  this  Office  has  been  called  to  the  necessity  for  the  exten- 
sion of  the  public  lines  over  the  rancho  Todos  Santos,  in  Santa  Barbara 
county;  also,  over  that  of  Najalayegua,  situated  within  nine  miles  of 
Santa  Barbara,  alleged  to  have  been  fraudulently  surveyed  so  as  to  in- 
clude forty-seven  leagues  of  land,  including  claims  of  settlers  outside  of 
the  proper  limits  of  the  rancho,  who  are  anxiously  awaiting  definite  lo- 
cation of  the  same  so  as  to  be  able  to  get  title  to  their  respective  im- 
provements, but  which  they  cannot  obtain  for  the  reason  that  the  owners 
of  this  grant  refuse  oj  neglect  to  pay  for  having  it  surveyed. 

Under  these  instructions  Surveyor  General  Hardenbergh  entered  into 
a  contract  with  William  H.  Norway  on  the  16th  of  August,  1873,  for 
the  survey  of  land  covered  by  and  adjacent  to  the  Najalayegua  rancho, 
the  said  contract  specifying  that  **  under  the  authority  of  the  act  of  Con- 
gress approved  July  23,  1866,  all  the  lines  of  public  surveys  shall  be 
extended  over  the  rancho  Los  Prietos  y  Najalayegua,  finally  confirmed 
to  Jos^  Dominguez,  said  rancho  being  a  tract  of  land  about  one  Spanish 
league  in  width,  lying  on  both  sides  of  the  Santa  Ynez  river,  easterly 
of  the  ruins  of  the  old  corral  of  Los  Prietos."  The  survey,  containing 
43,588  acres,  made  under  this  contract  by  deputy  surveyor  Norway, 
was  approved  by  you  on  the  24th  day  of  June,  1874,  and  is  the  survey 
now  before  me  for  examination. 

These  facts  show  that  the  claimants  had  ample  notice  of  the  decision 
of  this  Office  of  April  23,  1870,  rejecting  the  survey  which  had  been 
made  under  their  direction,  and  at  their  risk ;  that  more  than  ten  months 
had  elapsed  between  the  date  of  such  notice  and  the  initiation  of  pro- 
ceedings under  the  eighth  section  of  the  act  of  July  23,  1866,  and  that 
between  those  dates  no  deposit  for  the  payment  of  the  cost  of  a  survey 
was  made  by  the  said  claimants ;  but  those  facts  also  unmistakably 
show  that  within  ten  months  from  the  date  of  the  approval  of  the 
act  of  July  23,  1866,  the  claimants  had  requested  a  survey  of  their 
claim,  and  made  a  deposit  of  money  for  that  purpose  ;  that  a  survey  of 
the  said  claim  was  made  by  a  United  States  deputy-surveyor,  under 
direction  of  the  United  States  surveyor-general  of  California,  and  that 
said  survey  was  published  in  supposed  conforihity  with  the  provisions 
of  the  act  of  July  1,  1864. 

Referring  now.  to  the  act  of  July  23,  1866,  we  find  that  the  only 
claims  authorized  to  be  surveyed  by  the  eighth  section  thereof  are,  first, 
claims  confirmed  at  the  date  of  said  act,  but  for  which  a  survey  and 
plat  had  not  been  requested  within  ten  months  from  such  date,  in  accor- 
dance with  the  provisions  of  the  sixth  and  seventh  sections  of  the  ac- 
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of  July  1, 1864;  and,  second,  claims  confirmed  subseqaont  to  the  pas- 
sage of  the  said  act  of  1 866,  for  which  a  request  in  accordance  with 
the  aforesaid  sixth  and  seventh  sections  of  the  act  of  1864  had  not  been 
made  within  ten  months  from  the  date  of  confirmation.  This  refer- 
ence to  the  act  of  1864  seems  to  enlarge  the  meaning  of  the  word 
*'  requested/'  as  used  in  the  act  of  1866,  for,  as  under  the  act  of  1864, 
no  survey  could  be  made  except  upon  the  request  of  a  claimant  who 
accompanied  such  request  with  a  deposit  of  money  sufficient  to  pay  the 
cost  of  a  survey  and  plat  and  for  its  publication,  it  is  evident  that  by 
"requested,"  ^s  set  forth  in  the  act  of  1866,  such  a  request  was  meant 
as  would  have  enabled  the  surveyor-general  under  the  act  of  1864  to 
have  made  a  survey — that  is,  a  request  accompanied  by  the  necessary 
deposit  for  the  payment  of  the  cost  of  such  survey,  plat,  and  publica- 
tion. But  I  find  nothing  either  in  the  act  of  1864  or  1866  that  will 
warrant  me  in  deciding  that  when  such  deposit  has  once  been  made  in 
time  by  the  claimants,  the  United  States  may  thereafter  order  a  survey 
under  the  act  of  1866,  because  the  claimants  have  subsequently  failed 
to  again  request  and  again  deposit,  and  I  therefore  decide  that  the 
claimants  having  once  deposited  in  time  the  money  required,  such 
deposit  was  a  bar  to  any  subsequent  proceedings  on  the  part  of  the 
United  States  under  the  eighth  section  of  the  act  of  July  23,  1866. 
The  Norway  survey  cannot,  therefore,  be  considered  by  this  Office  as 
official. 

Under  these  circumstances,  with  no  official  survey  of  the  Los  Prietos 
y  Najalayegua  before  us  for  consideration,  this  Office  might,  as  in  the 
first  survey,  return  the  case  to  you  without  further  comment,  except  to 
direct  you  to  make  a  survey  at  the  expense  of  the  United  States,  under 
our  instructions  to  you  of  July  8,  18T4,  relative  to  the  use  of  the  appro- 
priation recently  made  for  the  survey  of  private  grants  in  California ; 
but  from  all  the  facts  presented  I  am  convinced  such  a  course  would 
delay  the  final  adjustment  of  this  claim,  and  I  shall,  therefore,  proceed 
to  a  statement  of  the  principles  by  which  you  will  be  guided  in  determin- 
ing its  boundaries  in  the  field. 

The  confirmatory  act  declares  that  ''the  grant  to  Jos^  Dominguez  of 
the  land  known  as  Los  Prietos  y  Najalayegua,  in  the  county  of  Santa 
Barbara,  granted  to  him  at  Los  Angeles,  September  24,  1845,  by  Gov- 
ernor Pio  Pico,  and  approved  by  the  departmental  assembly  of  Alta 
California,  June  3,  1846,  is  hereby  confirmed,  and  the  surveyor  general 
of  California  is  hereby  directed  to  proceed  and  survey  said  laftd  in  ac- 
cordance with  the  original  title-papers  on  file  in  his  office,  and  when 
said  survey  shall  have  been  approved  by  the  Commissioner  of  the  Gen- 
eral Land-Office  a  patent  shall  issue  for  said  lands  to  said  Dominguez, 
or  parties  holding  under  him  by  inheritance  or  otherwise.  This  confir- 
mation shall  only  be  construed  as  a  relinquishment  on  the  part  of  the 
United  States,  and  shall  not  affect  the  adverse  right  of  any  person 
whomsoever." 

The  original  title-papers  thus  referred  to  show  that  in  1841  Domin- 
guez petitioned  the  Mexican  governor  of  California  for  the  grant  of  a 
tract  of  land,  as  shown  by  a  map  annexed  to  his  petition,  And  within 
the  limits  of  the  Poblacion  of  Santa  Barbara ;  that  on  the  7th  of  June, 
1841,  said  petition  was  referred  to  the  prefect ;  that  on  the  27th  of  Jan- 
uary, 1843,  the  alcalde  of  Santa  Barbara  was  called  upon  for  report 
concerning  the  land  petitioned  for;  that  on  the  3d  of  March,  1843,  the 
alcalde  reported ;  that  on  the  23d  of  September,  1843,  Dominguez  again 
38 
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petitioned  the  Mexican  governor  for  a  place  called  Prietos  y  Najalaye- 
gua ;  that  on  the  24th  of  September,  1845,  the  governor  conceded  the 
land  petitioned  for,  the  said  concession  reciting  that  it  was  made  in  con- 
formity with  the  law  of  24th  (18th  ?)  August,  1824,  and  the  regulations 
of  the  21st  November,  1 828,  and  that  the  whole  espediente  was  referred 
to  the  departmental  assembly,  and  approved  by  that  body  as  follows : 

'*Sib:  The  committee  on  vacant  lands  have  carefullv  examined  the 
present  espediente  instituted  by  the  citizen  Jose  Dominguez  of  the  land 
of  Prietos  y  Najalayegua,  which  was  granted  to  him  by  the  superior 
departmental  government,  in  accordance  with  the  laws  on  the  subject ; 
wherefore  the  committee  submit  for  the  consideration  of  your  Excel- 
lency the  following  proposition : 

*'  That  the  concession  made  to  the  citizen  Jos^  Dominguez  of  the 
place  of  Prietos  y  Najalayegua,  in  the  jurisdiction  of  Santa  Barbara, 
be  approved  to  the  extent  as  shown  by  the  map  in  the  espediente, 
according  to  the  title  issued  on  the  twenty-fourth  of  September  last,  in 
accordance  with  the  law  of  the  eighteenth  of  August,  1824,  and  Article 
5th  of  the  Regulations  of  the  twenty-first  of  November,  1828.  Com- 
mittee chamber,  in  the  city  of  Los  Angeles,  May  26th,  1846. 

"  S.  Aegubllo." 
"Angeles,  June  3d,  1846. 

**  In  the  session  of  to-day  the  excellent  departmental  assembly  ap- 
proved the  proposition  of  the  foregoing  report. " 

There  is  also  in  the  espediente  an  unsigned  grant  dated  September 
24,  1846,  but  it  contains  no  description  or  reference  for  description  of 
the  land  donated,  other  than  that  set  forth  in  the  concession  and  in  the 
approval  by  the  departmental  assembly,  and  it  is,  therefore,  an  unim- 
portant document,  for  the  concession  seems  to  have  been  duly  signed, 
and,  beside,  the  approval  by  the  departmental  assembly,  though  not 
absolutely  indispensable,  yet,  when  given,  was  the  official  action  that 
gave  validity  to  the  donation,  and  might  either  confirm,  modify  or 
nullify  the  governor's  concession  grant,  {United  States  v.  JSarlneWs 
executors,  22  Howard,  page  286,)  though  it  seems  it  could  not  take  the 
initiative  in  making  such  grants,  that  being  by  law  vested  in  the  gov- 
ernor, to  whom  it  was  an  advisory  body  sustaining  the  same  relation 
that  the  Senate  of  the  United  States  does  to  the  President  in  matters 
of  treaties  and  appointments.  (  United  States  v.  Vigil,  13  Wall.,  pages 
451  and  452.) 

With  %hese  title  papers  it  is  evident  we  have  no  description  to  guide 
us  in  locating  the  grant,  except  that  it  is  a  place  called  Prietos  y  Naja- 
layegua, near  Santa  Barbara,  as  shown  by  the  disefio,  and  that  it  was 
made  under  the  colonization  law  of  Mexico. 

As,  under  these  title  papers  and  the  confirmatory  act  of  1866,  it  is  in- 
sisted by  the  claimants  that  they  are  entitled  to  a  tract  of  land  contain- 
ing about  forty-seven  square  leagues,  I  deem  it  proper,  before  proceeding 
further  in  the  examination  of  the  record  in  this  case,  to  determine  whether 
or  not  the  grant,  having  been  made  under  the  colonization  law,  has  been 
confirmed  for  a  greater  area  than  eleven  square  leagues.  * 

It  is  a  well-established  principle  of  law  that  a  public  officer  can  bind 
the  government  he  represents  only  by  acts  which  come  within  a  just 
exercise  of  his  official  powers.  (Story  on  Agency,  section  A,  307.  Ben- 
nett V.  United  States,  6  Nott  &  Hunt,  p.  110.  Hunters,  United  States, 
5  Peters,  p.  188.)  In  the  adjustment  of  Spanish  grants  in  Louisiana 
and  Florida,  however,  the  Supreme  Court  of  the  United  States  held,  in 
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United  States  v.  Arredondo,  (6  Peters,  p,  72T,)  "  that  the  public  acts 
of  public  officers  purporting  to  be  exercised  in  an  official  capacity  and 
by  public  authority,  shall  not  be  presumed  to  be  a  usurped,  but  a 
legitimate  authority,  previously  given,  or  subsequently  ratified,  which 
is  equivalent;"  and  in  United  States  v.  Clark,  (8  Peters,  451,)  and 
Delassus  v.  United  States,  (9  Peters,  134,)  that  doctrine  is  reasserted, 
and  in  the  case  of  United  States  v.  Peralta  et  at,,  (19  Howard,  p.  397,) 
the  same  principle  is  applied  to  grants  in  California  made  prior  to  the 
colonization  law  of  August  18,  1824.  But  in  Cawbuston^s  case,  (20 
Howard,  p.  63,)  the  court  held  that  no  such  presumptiX)n  as  to  the  val- 
idity of  official  acts  was  necessary  or  admissible'in  respect  to  Mexican 
titles  granted  since  the  Mexican  act  of  18th  August,  1824,  and  the  (Mex- 
ican) regulations  of  21st  Nov.,  1828,  authority  to  make  the  grants  in 
those  cases  having  been  expressly  conferred  on  the  governor,  as  well  as 
the  terms  and  conditions  prescribed  upon  which  they  should  be  made, 
and  that  the  court  must  look  to  those  laws  for  both  the  power  to  make 
the  grant  and  for  the  mode  and  manner  of  its  exercise;  and  following 
the  dictum  in  this  case,  the  United  States  circuit  court  held,  in  Den  v. 
Hill,  (1  McAllister,  p.  437,)  that  the  power  of  the  Mexican  governors 
in  California  to  grant  even  vacant  land  was  restricted,  and  could  be 
legally  exercised  only  when  in  conformity  with  the  provisions  of  the 
colonization  decree  of  1824  and  the  regulations  of  1828.  This  decree 
and  these  regulations,  as  is  well  known,  restricted  grants  in  donations  by 
the  governor,  or  approvals  of  such  grants  by  the  departmental  assembly, 
to  any  one  person,  to  eleven  square  leagues,  one  of  irrigable  land,  (de 
regardis,)  four  dependent  on  the  seasons,  (^de  temporal,)  and  six  for 
the  purpose  of  rearing  cattle  (de  abreradiso),  (See  sec.  12,  decree  of 
August  18,  1824,  and  sec.  4,  regulations  of  Nov.  21,  1828.  United 
States  V.  Larkin,  18  Howard,  p.  561.  United  States  v.  HartnelVs 
executors,  22  Howard,  p.  286.  United  States  v.  Vigil,  13  Wall,  p. 
452 ;  and    United  Staines  v.  Pico,  5  Wall.,  p.  539.) 

That  Congress  may  grant  the  public  lands  of  the  United  States,  with 
such  limitations  and  in  such  manner  as  it  may  deem  proper,  is  unques- 
tioned ;  and  though  it  has  been  seen  by  the  references  and  recitals 
before  given  that  the  powers  of  the  Mexican  colonial  authorities  were 
restricted  as  to  the  alienation  of  the  public  domain  appertaining  to  that 
republic  to  eleven  square  leagues  to  any  single  applicant,  and  though 
any  attempted  alienation  of  a  larger  area  by  such  authorities  would  be 
of  no  eflfect,  yet  it  does  not  follow  that  such  non-effective  or  void  act 
might  not  have  been  made  effective — confirmed — by  the  same  authority 
which  prescribed  the  restrictions,  limiting  the  powers  of  the  provincial 
governor  and  assemblies,  nor  can  there  be  any  question  that  the  Gov- 
ernment of  the  United  States,  succeeding  to  that  of  Mexico,  might,  by  the 
act  of  its  Congress,  give  sanction  and  validity  to  a  Mexican  colonial 
g^ant  attempted  to  be  made  in  excess  of  the  prescribed  maximum  of 
quantity,  and  clearly  in  defiance  of  the  Mexican  laws  regulating  that 
subject;  and  if  it  is  found  that  by  the  terms  of  the  act  of  June  12, 
1866,  such  a  grant  or  attempted  grant  was  presented  for  the  action  of 
Congress,  and  found  the  favor  of  confirmation,  it  must  be  adjusted  by 
this  Office  to  the  area  awarded  by  the  act,  and  not  within  the  limits 
nor  under  the  prescriptions  of  the  Mexican  law  of  1824.  This  is  but 
the  iteration  of  the  principle  hereinafter  stated,  that  if  such  be  the  in- 
tention of  Congress  a  confirmation  may  make  valid  a  void  thing,  and  is 
as  fully,  to  all  intents  and  purposes,  a  grant  as  if,  instead  of  the  word 
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"confirmed,"  technical  words  of  grant  had  been  used.     Upon  this 
particular  question,  so  far  as  its  theoretic  expression  is  concerned,  this 
Office  is  in  substantial  accord  with  the  views  urged  by  the  attorneys 
for  the  grant  claimants.     It  is  not  intended,  therefore,  to  be  held  that 
the  Mexican  law  of  1 8th  August,  1824,  and  the  regulations  of  the  2Ist 
November,  1828,  are  to  be  considered  as  an  attaching  proviso,  under- 
stood to  every  act  of  Congress  having  reference  to  a  colonial  grant ;  nor 
that  they  are  necessarily  of  explanatory  or  limiting  force  in  all  such 
acts,  though  that  they  may  be  appealed  to  as  furnishing,  in  some  sense, 
a  rule  of  interpretation  and  a  measure  of  maximum  quantity  in  many, 
and,  perhaps,  in  most  .such  cases,  is  insisted  upon.    The  rule  in  such 
cases,  which  seems  to  me  to  be  consonant  with  reason,  in  accord  with 
the  current  of  decisions  covering  the  subject,  and  which  recognizes  the 
authority  of  Congress  in  the  disposal  of  the  public  domain,  may  be 
thus  generalized:  The  confirmatory  act  will  govern,  without  inferential 
qualification  whatever  as  to  quantity,  location  and  boundaries,  when- 
ever there  is  found  within  its  body  distinctive  provisions  on  these 
points.     Such  an  act,  though  using  words  only  of  confirmation,  would, 
in  fact,  carry  over  to  the  beneficiary  every  right  which  might  pass  by 
an  original  grant.     If  the  confirmatory  act  does  not,  by  its  own  terms, 
undertake  to  measure  the  quantity  confirmed,  the  location  and  bounda- 
ries of  the  grant,  but  refers  for  these  particulars  to  other  acts,  authori- 
ties, or  office  files,  such  reference  will   serve  to  constitute  the  act, 
authority  or  file,  for  all  purposes  of  executive  action  or  conveyance  of 
privilege  or  title,  an  integral  part  of  the  act  of  confirmation,  if,  as  thus 
constituted,  location  and  boundary  are  clearly  ascertainable,  and  are 
not  limited  or  referred  for  quantity  to  the  colonization  regulations.    In 
such  case,  also,  the  incidents  and  benefits  attaching  to  an  original  grant 
might  well  be  claimed  \  but  where  the  act  is  one  of  confirmation  by  its 
terms,  and  refers  for  every  possible  evidence  of  right  to  grant,  and 
extent  and  place  of  that  which  was  given,  to  an  authority  bound  by 
the  limitations  of  the  colonization  laws,  and  when  it  further  appears 
that  the  authority  so  acting  under  well  defined  restrictions  not  only  is 
free  from  any  suspicion,  so  far  as  may  be  gathered  from  the  record,  of 
attempted  or  purposed  violation  or  evasion  of  the  colonial  law,  but 
that  in  discharging  this  executive  duty  in  the  matter  of  the  petition 
both  governor  and  assembly  in  express  terms  attach  to  the  grant  by 
reference  thereto  the  provisions  in  that  behalf  of  the  law  of  August, 
1824,  and  of  article  fourth  of  the  regulations  of  November,  1828,  it  is 
not  perceived  how  room  can  be  left  for  any  enlargement  of  area  beyond 
the  lawful  quantity  of  eleven  square  leagues.     Such  a  case  is  one  of 
confirmation  only^  and  not  of  grant,  by  the  United  States,  either  ori- 
ginal or  resulting. 

The  rules  of  constructions  in  such  cases  are  well  settled  by  a  long 
series  of  judicial  decisions.  That  nothing  passes  by  implication  in  a 
public  grant  was  decided  in  United  States  v.  Arredondo,  (6  Peters,  p. 
738,)  and  cases  there  cited,  and  in  Charles  Eiver  Bridge  v.  Warren 
'Bridge,  11  Peters,  pp.  544  and  546;)  and  referring  to  the  case  last 
named  the  same  court  held  in  Dubuque  and  Pacific  Railroad  Company 
V.  Litchfield,  (23  Howard,  p.  88,)  that  grants  to  a  railroad  company  of 
public  land  are  to  be  "strictly  construed  against  the  grantee;"  that  by 
such  grants  **  nothing  passes  but  what  is  conveyed  in  clear  and  explicit 
language ;"  and  that  as  the  rights  claimed  were  derived  solely  from  an 
act  of  Congress  the  donation  stood  "  on  the  same  footing  of  a  grant  by 
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the  public  to  a  private  company,  the  terms  of  which  must  be  plainly  ex- 
pressed in  the  statute,  and  if  not  thus  expressed  they  cannot  be  implied." 
And  again,  in  Rice  v.  Railroad  Company ^  (1  Black,  p.  380,)  where 
the  defendants  contended,  in  argument,  that  legislative  grants  should 
be  construed  most  strongly  against  the  grantor^  the  court  held  that 
"legislative  grants  undoubtedly  must  be  interpreted,  if  practicable,  so 
as  to  effect  the  intention  of  the  grantor ;  but  if  the  words  are  ambiguous 
the  true  rule  of  construction  is  the  reverse  of  that  assumed  by  the  de- 
fendants." Having  due  care  to  the  subject-matter  before  the  court,  these 
decisions  are  in  harmony  with  the  conclusion  in  Wilkinmn  v.  Leland^ 
(2  Peters,  p.  662,)  that  the  common  law  meaning  of  the  words  "  ratify 
and  confirm,"  in  a  deed  of  confirmation  between  private  parties,  does 
not  apply  when  those  words  are  used  in  legislative  acts,  for  when  thus 
used,  a  confirmation  may  make  valid  a  void  thing,  if  such  is  the  inten- 
tion of  the  legislature.  The  court  also  held,  in  Strother  v.  Lucus,  (12 
Peters,  p.  454,)  and  Chouteau  v.  Eckhart,  (2  Howard,  p.  3T3,)  that  "a 
confirmation  by  a  law  is  as  fully,  to  all  intents  and  purposes,  a  grant 
as  if  it  contained  in  terms  a  grant  de  nauo."  But  these  cases  must 
be  understood  to  apply  only  in  cases  where  the  intention  of  Con- 
gress^ by  the  confirmation,  was  to  make  a  grant,  otherwise  they  are 
in  conflict  with  the  previous  decision  in  2  Peters,  page  662,  and  are 
overruled  in  the  subsequent  and  recent  case  of  Henshaw  et  ah  v. 
Bissell,  (18  Wallace,  p.  264,)  wherein  it  was  held  that  a  confirmation, 
pursuant  to  the  act  of  March  3,  1851,  of  a  Mexican  grant  in  Cali- 
fornia, established  nothing  but  the  validity  of  the  claim  as  it  existed 
at  the  date  of  the  treaty  of  Guadalupe  Hidalgo.  But  if  these  decisions 
are  to  be  understood  as  relying  for  interpretation  upon  the  intention  of 
Congress,  then  they  may  all  agree,  the  reason  for  the  apparent  conflict 
being  found  in  the  different  intention  of  Congress  in  the  use  of  the  word 
"  confirmed"  in  the  various  acts  which  the  court  construed  in  the  cases 
cited.  This  seems  to  me  the  true  reason,  and  I  am  strengthened  in 
this  conclusion  from  the  fact  that  only  with  respect  to  claims  in  the 
Louisiana  Purchase  and  Florida,  where  the  relations  of  the  Spanish 
Oovernment  to  its  agents  for  the  disposal  of  land  were  such  as  some- 
times to  raise  the  presumption  that  the  acts  of  such  agents,  apparently 
in  excess  of  their  authority,  had  been  subsequently  ratified,  has  a  con- 
firmation been  held  equivalent  to  a  grant ;  while  in  California,  where 
no  such  presumption  was  allowed  in  the  settlement  of  Mexican  coloni- 
zation grants,  because  the  duties  of  the  granting  officers  were  clearly  and 
unmistakably  defined  by  law,  the  word  **  confirmed"  has  been  uniformly 
held  to  import  simply  the  validation  of  a  pre-existing  equity  or  inchoate 
right.  Upon  this  latter  question  there  seems  no  reasonable  doubt.  The 
case  of  Henshaw  et  al.  v.  Bissell  settled  that  such  confirmations  were 
not  new  grants,  and  the  same  ruling  has  been  made  by  the  acting  Sec- 
retary of  the  Interior  in  the  case  of  the  California  private  land  claim 
Caslamayomi,  Forbes  confirmee,  holding  that  *'  the  confirmation  of  their 
respective  claims  (Caslamayomi  and  Musalacon)  by  the  United  States 
was  not  a  new  grant,  but  confirmed  to  them  what  was  theirs  under  the 
Mexican  law."  • 

From  these  definitions  I  deduce  the  rule — 

That  legislative  grants  must,  if  practicable,  be  interpreted  so  as  to 
effect  the  intention  of  the  grantor,  and  that  where  the  words  of  the 
grant  are  ambiguous  the  construction  must  be  most  strongly  against  the 
grantee ;  and  applying  this  rule — 
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That  if  such  be  the  intention  of  OongresSf  a  confirmation  may  make 
valid  a  void  thing,  and  is  as  fully  to  all  intents  and  purposes  a  grant  as  if, 
instead  of  the  word  *'  confirmed."  technical  words  of  grant  had  been  used. 

But  with  respect  to  the  confirmations  of  colonization  grants  made  by 
the  Mexican  governors  in  California,  the  only  effect  of  such  confirma- 
tion, as  found  in  the  act  of  March  3,  1851,  is  to  validate  the  pre- 
existing equitable  title. 

1  find  nothing  in  the  confirmatory  act  of  June  12,  1866,  in  favor  of 
DomingueZy  that  will  warrant  me  in  holding  such  confirmation  to  be  a 
new  grant.  No  words  of  grant  are  used  in  the  act,  nor  is  anything  at- 
tempted to  be  confirmed  except  a  Mexican  grant  to  Dominguez,  minutely 
described  in  said  act  as  having  been  granted  and  approved  on  a  given 
date  by  certain  parties  therein  named.  So  carefully  drawn  is  the  act, 
it  is  believed  no  difficulty  could  arise  in  reaching  the  intent  of  Congress 
with  respect  to  such  grant  without  the  light  with  which  the  decisions 
quoted  have  surrounded  it ;  but  when  by  reference  to  them  we  find  that 
the  confirmation  of  exactly  similar  grants  made  no  new  grant,  the  con-, 
elusion  is  irresistible  that  in  this  case  nothing  was  intended  to  pass  but 
the  interest  of  the  United  States  in  land  which  had  theretofore  been 
granted  by  the  Mexican  government.  Nothing  appears  to  suggest  any 
other  conclusion,  neither  in  the  history  of  the  claim  nor  in  the  record 
now  before  me,  nor  in  the  history  of  grants  by  the  United  States ;  for  it 
has  never  been  the  practice  of  Congress  to  make  new  grants  of  this  de- 
scription to  individuals  without  consideration  and  purely  for  the  private 
benefit  of  the  grantee.  I,  therefore,  decide  that  the  effect  of  the  con- 
firmation to  Jose  Dominguez  by  the  act  of  June  12, 1866,  was  solely  to 
confirm  him  in  his  title  to  a  grant  he  had  previously  received  from  the 
Mexican  authorities,  and  that  as  such  grant  was  a  colonization  grant,  and 
could  not  have  exceeded  in  area  eleven  square  leagues  of  land,  the  con- 
firmation can  only  be  held  valid  for  that  area,  and  then  only  provided 
it  be  found  that  the  exterior  boundaries,  as  shown  by  the  original  title- 
papers  in  the  case,  include  an  area  equal  to  or  exceeding  eleven  square 
leagues. 

The  confirmatory  act  of  1866  does  not  prescribe,  by  reference  to  prior 
acts,  nor  otherwise,  the  manner  of  taking  testimony  for  the  purpose  of 
determining  the  boundaries  of  this  claim  ;  but  when  the  law  commands 
a  thing  to  be  done,  it  impliedly  authorizes  the  performance  of  whatever 
may  be  necessary  for  executing  its  commands ;  and  hence,  under  the  pro- 
visions of  the  confirmatory  act,  in  this  case  directing  a  survey  to  be 
made,  and  its  approval  by  the  Commissioner  of  the  General  Land-Office, 
this  office  will  examine  all  the  testimony  now  before  it,  if  necessary  to  a 
correct  location  of  the  grant  within  the  boundaries  shown  by  the  diseiio, 
which  we  have  seen  is  the  only  original  title  paper  giving  a  description 
of  the  exterior  boundaries  of  such  grant. 

The  disefio  shows  a  tract  of  land  which,  according  to  the  scale  attached, 
contains  about  one  Mexican  league  from  north  to  south,  and  about  three 
Mexican  leagues  from  east  to  west.  As  shown  thereon,  the  eastern  ex- 
terior boundary  is  the  Arroyo  de  Carpenterie ;  the  western,  the  Parajo 
de  los  Prietos.  On  the  north  and  south  tjie  exterior  boundaries  are  des- 
ignated by  marks  evidently  intended  to  represent  hills  or  mountains. 
Through  the  centre,  and  running  east  and  west,  is  shown  the  Najalla- 
gua  cation.  Within  the  objects  thus  marked  are  also  marks  evidently 
designed  to  represent  trees  and  hills  or  mountains,  and  also  a  place 
marked  *'  Lomas  Muertas,''  dead  hillocks  or  hills. 


TITLE  VI.]  PRIVATE  LAND  CLAIMS.  599 

We  are  fortunately  able  to  determiae  with  certainty  the  location  of 
Paraja  de  los  Prietos.  Its  location  on  the  Thompson  and  Norway  sur- 
veys agrees  with  -its  location  in  the  survey  of  the  rancho  San  Marcus ; 
and  that  su^  location  is  correct  is  admitted  by  both  claimants  and  con- 
testants iA  this  case.  The  location  of  this  place  as  a  western  boundary 
also  establishes  that  the  canon  Najallagua  of  the  disefio  is  the  canon 
through  which  runs  the  river  Santa  Ynez.  I  am  also  convinced  that  the 
marks  on  the  disefio  designating  the  width  of  the  cafion  Najallagua  re- 
present the  immediate  valley  of  the  Santa  Ynez,  as  shown  both  on 
Thompson  and  Norway's  surveys.  The  true  north  and  south  boundary 
is  more  difficult  to  locate,  though,  according  to  the  diseno,  those  bounda- 
ries are  the  first  continuous  range  of  hills  or  mountains  running  parallel 
with  the  Santa  Ynez  that  are  found  going  north  and  south  from  the  nar- 
row valley  through  which  that  river  flows.  On  the  north  such  a  con- 
tinuous range  is  shown  on  the  plat  of  Thompson's  survey,  about  eight 
miles  south  of  the  northern  line  of  the  rancho,  as  there  represented,  but 
on  the  south  no  such  range  appears  on  said  plat  north  of  the  Santa  Ynez 
or  Santa  Barbara  mountains.  The  exact  location  of  the  northern 
boundary  I  shall  not  attempt  to  define  further,  for  it  cannot  be  established 
with  certainty  without  more  information  with  regard  to  the  topography 
of  the  country  than  is  contained  in  the  record,  though  such  boundary, 
as  thus  indicated,  may  easily  be  found  on  the  ground  by  a  surveyor ; 
but  on  the  south  I  am  convinced  the  marks  on  the  disefio  were  intended 
to  indicate  the  range  known  as  the  mountains  of  Santa  Ynez  or  Santa 
Barbara.  This  appears,  as  well  from  the  report  of  Mr.  R.  C.  Hopkins 
and  the  various  surveys  %f  that  locality  as  from  the  affidavit  of  Domin- 
guez,  the  grantee  of  the  Mexican  government.  Hence  I  adopt  as  the 
true  southern  exterior  boundary  of  this  rancho  the  northern  foot  of  the 
said  range  of  mountains. 

The  theory  of  the  claimants  in  the  case,  that  the  northern  or  south- 
ern slope  of  this  range  is  included  within  the  grant  of  Najalayegua, 
is,  in  my  opinion,  untenable.  In  the  case  of  the  rancho  Caslamayomi, 
decided  by  this  Office  December  15,  1873,  and  affirmed  on  appeal 
August  13,  1874,  by  the  Acting  Secretary  of  the  Interior,  it  was  held 
that  where  the  calls  for  boundary  were  hills  or  mountains,  the  foot  of 
such  hills  or  mountains  was  meant,  and  I  see  no  reason  why  the  same 
rule  should  not  apply  where,  instead  of  being  clearly  described  by 
words,  such  a  boundary  is  indicated  solely  by  rough  scratches  of  a  pen. 
An  example  of  this  kind  may  be  found  in  the  case  of  the  rancho  La 
Goleta,  the  disefio  of  which  shows  on  the  north  a  portion  of  the  iden- 
tical mountain  now  claimed  by  Najalayegua,  yet  the  grant  of  La  Goleta 
extended  only  to  the  foot  of  the  mountain,  and  to  that  extent  only  was 
it  surveyed  and  patented  by  the  United  States  With  respect  to  this 
theory  of  claimant  attention  is  called  to  the  facts,  first,  that  in  February, 
1843,  while  Dominguez's  application  for  a  grant  was  pending,  he 
bought  of  one  Lugo  a  tract  of  land  on  the  southern  slope  of  this 
mountain,  and  within  the  limits  of  Najalayegua,  as  now  claimed;  sec- 
ond, that  the  Najalayegua,  as  now  claimed,  on  said  southern  slope, 
surrounds  the  buildings  of  the  Mission  of  Santa  Barbara,  and  bounds 
on  the  north  the  Pueblo  of  Santa  Barbara,  whereas  in  the  espediente 
of  Najalayegua  the  tract  petitioned  for  is  described  as  "  alone  occupied 
by  wild  animals,"  and  no  mention  whatever  is  made  either  of  the 
buildings  or  lands  of  the  said  Mission,  or  of  the  lands  of  the  said 
Pueblo ;  third,  that  although  the  rancho  La  Goleta  was  petitioned  for 
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and  granted  in  1846,  after  the  date  of  the  grant  to  Dominguez,  and 
although  a  portion  of  the  mountain  now  claimed  as  Najalajegua  was 
made  a  boundary  of  La  Goleta,  yet  no  reference  is  found  to  Najalaje^ 
gua  in  the  espediente  of  La  Goleta,  though  the  other  tracts  bounding 
it,  namely,  Nicholas  Den's  rancho,  Los  Pueblos  and  the  j^ission  pro- 
perty, are  thereon  clearly  described.  That  the  espediente  of  Najalaye- 
gua  would  give  no  further  description  of  the  southern  boundary  of  that 
grant  than  a  few  marks  of  a  pen  on  a  rudely  constructed  map  is  highly 
improbable,  if,  in  fact,  that  boundary  was  such  well  known  tracts  of 
land  as  the  Mission  lands  or  of  the  Pueblo  of  Santa  Barbara ;  nor  is  it 
probable  that  in  the  espediente  of  La  Goleta  the  north  boundary  of 
that  rancho  would  have  been  designated  generally  as  mountains  if,  in 
fact,  the  north  boundary  had  been  the  Najalajegua.  The  fact,  referred 
to  in  argument,  that  only  one  slope,  and  that  the  southern  slope  of  this 
south  boundary,  was  shown  on  the  disefio,  proves  nothing,  nor  does  it, 
in  my  opinion,  raise  any  presumption  that  such  slope  was  intended  to 
be  included  in  the  grant.  In  the  absence  of  anything  in  this  case 
specially  to  show  such  a  design  on  the  part  of  the  maker  of  this  disefio, 
no  such  presumption  could  arise  unless  it  were  shown  to  be  a  general 
custom  in  making  such  maps  to  thus  represent  hills  or  mountains  in- 
tended to  be  petitioned  for.  As  a  matter  of  fact,  however,  these 
disefSos  were  usually  made  by  the  petitioner  for  the  grant  or  some  one 
of  his  neighbors,  and  hence  each  disefio  is  sui  generis  in  its  designa- 
tions of  natural  objects.  It  may  be  added  that  it  was  formerly  the 
practice  of  engravers  on  steel  to  shade  one  side  only  of  designations 
of  mountains.  (See  map  of  China,  1st  American  ed.,  printed  in  Phila- 
delphia in  1832,  of  "  New  Edinburgh  Encyclopedia.") 

The  eastern  boundary,  as  shown  on  the  disefio,  is  the  Arroyo  de 
Carpenterie,  and  the  record  shows  that  the  Carpenterie  is  a  well-known 
stream  running  wholly  south  of  the  Santa  Barbara  or  Santa  Yenz 
mountains,  and  along  the  northwestern  boundary  of  the  rancho  El 
Rincon,  granted  by  the  Mexican  authorities  June  22,  1835,  and 
patented  by  the  United  States  November  22,  1872.  It  is  thus  evident 
that,  going  from  Santa  Ynez  river,  we  cannot  reach  the  said  Carpen- 
terie creek  without  crossing  over  a  mountain  range  from  two  thousand 
to  four  thousand  feet  above  the  level  of  the  sea,  and  which  we  have 
already  determined  to  be  the  south  boundary  of  the  Najalayegua.  The 
reason  for  this  difference  between  the  location  of  Carpenterie  on  the 
disefio  and  its  actual  location  is  found  in  the  affidavit  dated  8th  May, 
1874,  of  Dominguez,  in  which  he  states  that  "the  Arroyo  Carpenterie 
was  marked  on  said  disefio  by  guess  as  being  in  that  direction,  and 
without  my  personal  knowledge  of  its  exact  position."  Either  the 
Carpenterie  creek  or  the  said  mountain  range  must  therefore  be  rejected 
as  a  boundary,  and  in  rejecting  one  of  those  boundaries  this  Office 
must  retain  that  which  best  satisfies  the  intent  of  the  grant  and  con- 
firmation. This,  in  my  opinion,  is  the  Santa  Barbara  range  of  moun- 
tains; for,  omitting  altogether  the  statement  contained  in  Dominguez 's 
affidavit  before  referred  to,  that  he  '^  claimed  no  land  on  the  south  side 
of  the  mountain  bordering  on  the  Pueblo  lands  of  Santa  Barbara,"  I 
am  satisfied  that  the  Najalayegua  never  reached  the  southern  slope  of 
said  mountains,  and  hence  never  reached  the  Carpenterie.  In  addition 
to  what  has  already  been  said  relative  to  the  extension  of  Najalayegua 
south  of  this  mountain  range,  attention  is  called  to  the  fact  that  the 
Arroyo  Carpenterie  is  one  of  the  boundaries  of  the  rancho  El  Rincou, 
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which  rancho  had  been  granted  and  its  bonudaries  measured  under  the 
Mexican  Government  years  before  the  Najalajegua  was  petitioned  for 
by  Dominguez,  yet  the  espediente  of  Najalayegua  contains  no  reference 
to  El  Kincon. 

The  eastern  boundary  of  Najalayegua  will  be  about  the  same, 
whether  such  boundary  be  found  by  running  a  line  due  north  from  Car- 
penterie  creek,  or  by  finding  the  point  on  the  east  where  the  southern 
boundary  intersects  the  range  of  mountains  coming  down  from  the 
north,  and  marked  on  *  Thompson's  plat,  ''San  Rafael  range  of  moun- 
tains." It  is  evident,  however,  that  the  cafion  ''Nallagua"  of  the 
disefio  could  not  extend  farther  east  than  this  San  Rafael  range,  and  I, 
therefore,  adopt  said  range  on  the  east,  as  shown  by  the  plat  of  Thomp- 
son's survey,  as  the  true  eastern  exterior  boundary  of  this  claim. 

It  is,  therefore,  decided  by  this  Office  that  the  exterior  boundaries 
of  the  rancho  Los  Prietos  y  Najalayegua  are  as  follows:  On  the  north 
the  southern  foot  of  the  first  range  of  hills  or  mountains  running  east 
and  west,  north  of  the  narrow  valley,  through  which  runs  the  river 
Santa  Ynez ;  on  the  south  the  northern  foot  of  the  range  known  as  the 
Santa  Barbara  or  Santa  Ynez  mountains ;  on  the  west  the  point  estab- 
lished as  a  western  boundary  by  Thompson's  and  Norway's  surveys, 
and  on  the  east  the  San  Rafael  range  of  mountains,  as  shown  on  the 
plat  of  United  States  Deputy  Surveyor  Thompson's  survey  of  Naja- 
layegua. Within  these  boundaries  the  claimants  may  select  in  compact 
form  the  eleven  square  leagues  to  which  they  are  entitled,  provided 
such  selection  be  made  within  a  reasonable  time.  If,  however,  the 
claimants  neglect  or  refuse  to  make  such  selection,  you  will  proceed  to 
make  a  survey  of  this  rancho  at  the  expense  of  the  United  States,  in 
accordance  with  instructions  of  July  8,  1874,  from  this  Office,  said 
survey  to  contain  eleven  square  leagues  within  the  exterior  boundaries 
above  set  forth. 

You  will  give  notice  of  this  decision  to  all  parties  in  interest,  allow- 
ing sixty  days  from  the  service  thereof  for  appeal  to  the  honorable 
Secretary  of  the  Interior,  and  at  the  expiration  of  said  sixty  days  you 
will  make  the  usual  return  to  this  Office. 

Very  respectfully, 

8.  S.  BURDETT,  Gommissioner, 

Appeal  waived. 


III.    IN  NEW  MEXICO.  ARIZONA  AND  COLORADO. 

No.  504. 

SURVEYOR  GENERAL  OF  NEW  MEXICO. 

The  Surveyor  General  of  New  Mexico  has  power  to  examine  private  land 
claims  in  the  territory  acquired  by  the  Gadsden  treaty,  8  sec.  act  of  July 
22, 1854,  (10  Stat.,  309;  10  Stat.,  575 ;)  except  that  portion  incorporated  into 
the  Territory  of  Arizona,  12  Stat.,  664;  16  Stat,  230. 

Department  of  the  Interior, 

Washington,  D.  C,  17th  Feb.,  1872. 
8iB : — I  have  considered  the  qnestion  submitted  by  yon  in  your  let- 
ter of  the  10th  instant,  as  to  the  power  of  the  Surveyor  General  of  New 
Mexico  to  investigate  and  report  upon  private  land  claims  within  the 
territory  acquired  from  Mexico  by  the  Gadsden  treaty  of  1853. 
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The  8th  section  of  the  act  of  July  22,  1854,  (10  Stat,  309,)  made  it 
the  duty  of  the  Surveyor  General  of  New  Mexico,  under  instructions  from 
the  Secretary  of  the  Interior,  to  ascertain  the  origin,  nature,  character 
and  extent  of  all  claims  to  lands  under  the  laws,  usages  and  customs  of 
Spain  and  Mexico,  and  for  that  purpose  gave  him  authority  to  issue 
notices,  summon  witnesses,  administer  oaths,  and  do  and  perform  all 
other  necessary  acts  in  the  premises. 

It  required  him  to  make  a  full  report  to  the  Secretary  of  the  In- 
terior of  all  such  claims  as  originated  before  the  cession  of  the  terri- 
tory to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo, 
with  his  decision  as  to  the  validity  or  invalidity  of  each  of  the  same 
under  the  laws,  usages  and  customs  of  the  country,  before  its  cession  to 
the  United  States.  It  required  the  Secretary  of  the  Interior  to  lay  such 
report  before  Congress  for  its  action,  with  a  view  to  confirm  bona  fide 
grants  and  give  full  effect  to  the  treaty,  and  until  the  final  action  of  Con- 
gress, all  lands  covered  by  such  claims,  were  reserved  from  sale  or  other 
disposal  by  the  Government. 

On  the  4th  of  August,  1854,  Congress  passed  an  act  (10  Stat.,  575,) 
which  provided,  "  That  until  otherwise  provided  by  law,  the  territory 
acquired  under  the  late  treaty  with  Mexico,  commonly  known  as  the 
Gadsden  treaty,  be  and  the  same  is  hereby  incorporated  with  the  Ter- 
ritory of  New  Mexico,  subject  to  all  the  laws  of  said  las1»  named  Ter- 
ritory." 

What  laws  are  here  referred  to  as  "  the  laws  of  said  last  named  Ter- 
ritory ?"  Are  they  the  laws  passed  by  the  Territorial  Legislature  of 
New  Mexico,  or  the  laws  passed  by  Congress  for  the  Territory  of  New 
Mexico,  or  both  ? 

By  the  Gadsden  treaty  we  acquired  a  portion  of  Mexican  territory. 
It  became  necessary  to  provide  for  it  a  system  of  laws.  It  adjoined  the 
Territory  of  New  Mexico,  which  had  such  a  system.  Congress  saw  fit 
to  attach  it  to  that  Territory  and  make  it  subject  to  all  its  laws.  I 
think  the  phrase  "  all  the  laws  of  said  last  named  Territory,"  should  be 
construed  to  mean  all  the  laws  applicable  to  that  Territory,  no  matter 
whether  such  laws  are  passed  by  the  Territorial  Legislature  or  by  Con- 
gress. In  either  case  they  are  the  laws  of  the  Territory,  the  laws  to 
which  the  Territory  is  subject. 

This  construction  renders  all  the  territory  acquired  by  the  Gadsden 
treaty  subject  to  all  the  laws  governing  New  Mexico,  and  of  course  to 
the  8th  section  of  the  act  of  July  22,  1854,  unless  since  the  passage  of 
that  act  the  whole,  or  some  portion  thereof,  has  been  "  otherwise  pro- 
vided for  bylaw." 

A  portion  has  been  thus  ''  otherwise  provided  for."  It  has  been  in- 
corporated into  the  Territory  of  Arizona.  (12  Stat.,  664.)  A  Surveyor 
General  has  been  given  to  it,  (12  Stat.,  664  ;  16  do.,  230,)  and  he  has 
been  clothed  with  all  the  powers  given  to  the  Surveyor  General  of  New 
Mexico  by  the  8th  section  of  the  act  of  July  22,  1854.  (10  Stat.,  304, 
sec.  1.) 

So  that  as  to  that  portion  of  the  Gadsden  purchase  now  incorporated 
into  the  Territory  of  Arizona,  it  is  very  clear  that  the  Surveyor  General 
of  New  Mexico  has  no  jurisdiction,  and  no  power  to  examine  into,  or 
report  upon  any  private  land  claims. 

As  to  the  balance  of  the  purchase,  being  that  portion  now  remaining 
incorporated  into  the  territory  of  New  Mexico,  I  am  of  opinion  that  he 
has  such  power  under  the  8th  section  of  the  act  of  July  22,  1854,  and 
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the  act  of  August  4,  1854,  and  jou  «vrill  govern  jour  action  in  accord- 
ance with  this  opinion. 

Yery  respectfuUj, 

C.  DELANO.  Secretary, 
Hon.  Willis  DauMMOND,  Commissioner  General  Land-Office, 


No.  505. 

BEAUBIEN  AND  MIRANDA. 

• 

The  phrase  "  cinco  leguas  cuandradas "  must  be  interpreted  to  mean  five 
square  leagues,  and  not  five  leagues  square. 

Where  a  Mexican  colonization  grant  is  confirmed  without  measurements  of 
boundaries  or  of  distinct  specifications  of  the  quantity  confirmed,  either 
in  the  statute  or  in  the  report  upon  which  confirmation  was  made,  no 
greater  quantity  than  eleven  square  leagues  to  each  claimant  shall  be  set 
off  to  them,  and  that  the  tract  be  surveyed  as  compactly  as  practicable. 

DSPABTMBNT  OF  THB  INTERIOR, 

Washington,  D.  C,  December  31st,  1869. 

8iR : — I  have  had  before  me  the  appeal  of  L.  B.  Maxwell  from  yonr 
decision  in  reference  to  the  survey  of  Beaubien  and  Miranda  claim  to 
lands  in  New  Mexico  and  Colorado,  and  after  full  consideration  and  ex- 
amination find  the  facts  to  be  as  set  forth  in  your  communication  of 
the  10th  of  September  last.  That  the  title  in  question  was  confirmed 
by  its  number  (15)  by  the  Act  of  the  21st  of  June,  1860,  Statutes, 
Yol.  12,  page  71,  without  any  statement  either  in  the  Act  itself,  in  the 
report  of  the  committee  of  Congress,  or  in  the  papers  accompanying 
such  report,  of  the  quantity  of  land  contained  in  such  claim.  General 
boundaries  by  natural  features  of  the  country  are  given^  but  these 
afford  no  clue  whatever  to  the  extent  of  the  tract.  The  only  evidence 
on  that  subject  is  contained  in  a  statement  to  the  Mexican  authorities 
made  by  Beaubien,  one  of  the  original  grantees,  that  the  whole  quantity 
claimed  by  them  did  not  exceed  fifteen  or  eighteen  square  leagues.  By 
the  statement  of  the  counsel  for  the  parties  in  interest,  as  well  as  from 
the  other  evidence  which  you  have  adduced,  it  appears  that  under  this 
grant  a  tract  of  land  is  now  claimed  containing  upwards  of  four  hun- 
dred and  fifty  square  leagues,  or  over  two  millions  of  acres. 

Under  these  circumstances  it  becomes  the  duty  of  the  Department 
to  give  an  interpretation  to  said  act  of  Congress,  and  to  fix,  if  possible, 
a  rule  which  shall  be  applicable  to  this  and  similar  cases. 

By  referring  to  the  report  of  the  Senate  Committee  of  Private  Land 
Claims  made  May  19tb,  1860,  by  Mr  Benjamin — under  which  report  this 
claim  was  confirmed — we  have  what  seems  to  be  so  clear  an  expression 
of  the  understanding  and  intent  of  the  Committee,  which  was  carried 
out  by  action  of  Congress  in  conformity  with  their  report,  that  I  think 
there  can  be  no  real  difficulty  in  settling  this  case  thereby.  That  report 
fixed,  in  the  case  of  the  claim  of  Scolly  and  others,  the  interpretation 
of  the  Spanish  measurement  by  leagues,  to  wit,  that  the  phrase  ''cinco 
leguas  cuandradas,"  must  be  interpreted  to  mean  five  square  leagues, 
and  not  five  leagues  square,  and  so  in  like  cases.  In  the  case  of  the 
claim  of  Yigil  and  St.  Yrain,  they  also  declare  that  "  under  the  Mexi- 
can colonization  law  of  1824  and  regulations  of  1828,  the  extreme 
quantity  allowed  to  be  granted  by  the  governor  to  any  colonist  was 
eleven  square  leagues.  In  the  absence  of  any  other  guide  your  com- 
mittee suggest  that  a  restriction  of  the  confirmation  to  the  extent  of 
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eleven  square  leagues  for  each  claknant  would  be  the  utmost  they  could 
fairly  expect,  and  would  be  not  only  a  fair,  but  a  liberal  compliance 
with  the  obligation  imposed  on  the  good  faith  of  the  United  States, 
under  the  promise  of  the  treaty  of  Guadalupe  Hidalgo."  As  these 
rules  for  the  interpretation  of  a  grant  which  would  otherwise  be  vague 
are  contained  in  the  very  report  under  which  the  grant  in  question  was 
confirmed,  there  can  be  no  hesitation  in  applying  them  to  this  grant, 
and  to  determine  that  it  was  the  purpose  and  intent  of  Congress  to 
confirm  the  grant  to  Beaubien  and  Miranda,  to  an  extent  not  greater 
than  eleven  square  leagues  to  each  claimant.  * 

It  is  therefore  my  opinion,  and  you  may  receive  it  as  the  rule  for  this 
and  all  like  cases,  that  where  a  Mexican  colonization  grant  is  confirmed 
without  measurements  of  boundaries  or  of  distinct  specification  of  the 
quantity  confirmed,  either  in  the  statute  or  in  the  report  upon  which 
confirmation  was  made,  no  greater  quantity  than  eleven  square  leagues 
to  each  claimant  shall  be  surveyed  and  set  off  to  them ;  that  such  quan- 
tity shall  be  surveyed  in  tracts  of  eleven  square  leagues  each,  the  gen- 
eral position  or  place  of  such  tracts  to  be  selected  by  the  grantee,  and 
the  tract  to  be  then  surveyed  as  compactly  as  is  practicable. 

In  this  case  two  such  tracts  of  eleven  square  leagues  are  held  to  be 
covered  by  the  grant,  and  may  be  surveyed  accordingly.  If  the  claim- 
ant shall  agree  thereto,  a  sufficient  proportion  of  the  money  deposited 
for  the  survey  will  be  retained  to  complete  the  survey  so  ordered,  and 
the  remainder  may  be  returned  to  them  in  accordance  with  the  usual 
forms.  If  they  shall  refuse  to  accept  such  survey,  the  whole  amount 
of  their  deposit  may  be  returned,  and  no  survey  whatever  will  be  made 
of  the  grant  as  such,  and  no  notice  taken  of  the  grant  in  the  action  of 
your  Bureau  under  the  general  laws  for  the  disposal  of  the  public  lands, 
unless,  upon  reference  of  the  whole  case  to  Congress,  some  other 
specific  interpretation  be  given  by  legislative  act  to  said  statute  of  1860. 

I  feel  the  less  hesitation  in  coming  to  this  conclusion,  because  I  find 
in  the  original  papers  accompanying  the  report  of  the  Congressional 
committee,  that  prior  to  the  cession  of  New  Mexico  to  the  United 
States,  under  the  treaty  above  referred  to,  the  right  of  the  claimants 
to  this  tract  had  been  disputed  upon  the  ground  (among  others)  that  a 
much  larger  tract  was  claimed  by  them  than  had  been  intended  to  be 
conveyed  by  the  Mexican  Government;  that  they  claimed  "a  large 
number  of  leagues ;"  and  it  was  in  reply  to  this  objection  that  Beau- 
bien had  declared  that  their  grant  did  not  exceed  fifteen  or  eigh- 
teen leagues,  and  referred  to  judicial  certificates  accompanying  his 
statement  for  proof  of  such  limitations  of  his  claim.  After  obtain- 
ing a  grant  upon  so  explicit  a  statement  of  the  amount  claimed,  it 
would  be  in  my  judgment  a  gross  fraud  upon  the  Government  to  allow 
it  to  be  extended  to  the  enormous  quantity  of  four  hundred  and  fifty 
leagues  or  upwards,  and  in  view  of  the  fact  that  in  Mr.  Benjamin's  re- 
port, from  which  quotation  has  already  been  made,  it  was  declared 
that  a  pretence  of  an  application  for  a  gr^nt  of  one  hundred  square 
leagues  in  the  Scolly  case  would  have  been  ''  too  extravagant  for 
belief,"  it  cannot  be  presumed  that  Congress  intended  to  confirm  a  grant 
of  the  enormous  character  now  claimed,  unless  the  description  of  the 
tract  itself  and  the  measure  of  the  boundaries  were  so  given  as  to  show 
definitely  and  explicitly  the  quantity  intended  to  be  conveyed. 

In  the  course  of  the  argument  of  this  case,  facts  have  been  stated 
with  reference  to  other  grants,  which  make  me  deem  it  advisable  that 
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an  investigation  should  be  made  into  the  extent  of  private  land  grants 
already  confirmed.  Yon  are  therefore  directed  to  inquire  and  report 
what  claims,  if  any,  are  pending  for  alleged  Mexican  grants  greater  m 
extent  than  eleven  square  leagues,  and  what  claims  of  such  kmd  and 
extent,  if  any,  have  been  already  surveyed  and  patented  by  the  United 

States 

The  papers  are  herewith  returned,  and  you  will  give  to  the  parties  in 

interest  a  copy  of  this  letter,  if  they  shall  desire  the  same. 
Verv  respectfully,  your  obedient  servant, 

^  J.  D.  COX,  Secretary. 

To  the  Honorable,  the  Commissianer  ofths  General  Land-Office, 


^^'  ^®-  BEATJBIEN  AND  MIRANDA-2D. 

The  act  of  June  21, 1860,  confirming  the  Beaubien  and  Miranda  grant,  does 

not  require  the  issuance  of  a  patent,  and  is  of  itse  f  equivalent  to  a  patent. 

The  decision  of  the  Head  of  a  Department  is  final,  and  binding  upon  his 

successor.  Department  or  the  Intbrioe, 

Washington,  D.  C,  27  July,  1871. 

Gentlemen  :— I  have  considered  your  application  of  May  29th,  1871, 
for  an  order  directing  a  survey  to  be  made  of  the  tract  of  land  granted 
to  Messrs  Beaubien  and  Miranda,  and  confirmed  by  act  of  Congress  of 
June  21st,  1860,  (12  Stat.,  71,)  and  alleged  to  have  been  assigned  to 
the  Maxwell  Land  Grant  and  Railway  Company.         ,    ^  ,     ^  .     ,, 

Said  act  confirms  to  Beaubien  and  Miranda  a  tract  of  land  m  the 
Territories  of  New  Mexico  and  Colorado,  said  to  have  been  granted  to 
them  by  the  Governor  of  the  Province  of  New  Mexico  in  1841,  and 
while  that  province  belonged  to  the  Republic  of  Mexico. 

The  act  of  Congress  which  justified  the  issuing  of  such  an  order  was 
passed  June  2d,  1862,  (12  Stat,  410,)  and  related  to  the  surveys  of  all 
claims  or  grants  derived  from  any  foreign  country  or  government,  and 
required  them  to  be  surveyed  at  the  expense  of  the  applicant,  to  be 
secured  to  the  satisfaction  of  the  Secretory  of  the  Interior  before  the 
work  was  done.     This  act  was  repealed  on  the  18th  February,  1871. 

^^The"d  Stion  of  the  act  of  May  30th,  1862,  (12  Stat.,  409,)  applies 
only  to  a  case  when  a  patent  is  required  to  issue.  The  act  confirming 
the  grant  to  Beaubien  and  Miranda  does  not  require  the  issuing  of  a 
patent,  and  is  of  itself  equivalent  to  a  patent. 

As  the  law  now  stonds  I  am  of  opinion  that  there  is  no  authority 
for  me  to  make  the  order  asked  for.  It  appears  from  the  statements 
contoined  in  your  applications,  and  from  the  records  of  this  Depart- 
ment that  my  predecessor,  Mr.  Secretary  Cox,  on  the  Slst  day  of 
December,  1869,  decided  that  the  grantees  were,  under  the  act  of  June 
21  1860  entitled  to  only  twenty-two  leagues  of  land;  that  he  directed 
the  Commissioner  of  the  General  Land-Office  to  permit  a  survey  of 
only  that  quantity;  that,  if  the  claimants  refused  to  accept  such  sur- 
vey, their  money  deposited  to  pay  the  expenses  of  the  survey  should 
be  returned  to  them,  no  survey  of  the  grant,  aa  such,  sjiou  d  be  made 
and  no  notice  of  the  grant  should  be  token  m  the  action  of  the  General 
Land- Office. 
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This  order  was  made  before  any  survey  bad  been  made  of  tbe  tract. 
I  am  asked  to  reverse  it. 

However  well  satisfied  I  may  be  that  the  constraction  put  upon  the 
act  of  June  21,  1860,  was  erroneous,  still.  I  do  not  feel  justified  in 
reversing  it.  If  I  can  review  and  reverse  in  this  case,  then  my  suc- 
cessor, if  he  should  differ  with  me  and  agree  with  my  predecessor, 
could  review  and  reverse  my  action,  and  so  on  indefinitely,  and  there 
would  be  no  end  to  controversy. 

For  this  reason  it  has  been  uniformly  held  by  the  learned  gentlemen 
who  have  filled  the  office  of  Attorney-General,  that  the  decision  of  the 
Head  of  a  Department  was  final,  and  binding  upon  his  successor.  See 
the  opinion  of  Mr.  Wirt,  2  Op.,  9;  of  Mr.  Toucey,  5  Op.,  29;  of  Mr. 
Johnson,  Id.,  123  ;  of  Mr.  Black,  9  Op.,  101,  301,  387;  of  Mr.  Stan- 
bery,  12  Op.,  358;  of  Mr.  Hoar,  of  April  26,  1869,  and  of  Mr. 
Ackerman,  of  May  6,  1870.  See  also  U,  S.  v.  Bank  of  Metropolis, 
16  P6t.,  401. 

I  do  not  hesitate  to  say  that,  if  the  question  as  to  the  construction 
of  this  grant  were  rea  Integra,  and  presented  in  such  a  form  as  to  allow 
me  to  decide  upon  it,  I  should  feel  constrained  to  differ  with  my  pre- 
decessor in  regard  to  it;  but  as  it  is,  I  feel  bound  by  his  decision,  and 
must  leave  the  parties  to  Congressional  or  such  other  relief  as  they 
may  be  able  to  obtain. 

I  am,  gentlemen, 

Your  obedient  servant, 

C.  DELANO,  Secretary. 
Messrs.  Barlow,  Larooqus  and  MoFarland,  New  York. 


No.  507. 

E.  W.EATON,  ETAL. 

Held— That  the  rulinc  in  the  caere  of  Beaubien  A  Miranda  (July  27, 1871) 
did  not  apply  to  an  application  for  a  survey  of  a  private  land  claim  in  New 
Mexico  where  there  had  been  a  survey  in  1860,  which  had  not  been  acted 
upon  by  the  Ck)mmis8ioner  of  the  General  Land-Office,  until  after  the  repeal- 
ing act  of  1871.    (Part  II..  No.  31.) 

Department  of  the  Interior, 

Washington,  D.  C,  30th  October,  1873. 

Sir:— I  have  considered  the  case  of  E.  W.  Eaton,  et  al.,  on  appeal 
from  your  decision  of  the  16th  of  July  last,  refusing  his  application  for 
a  re-survey  of  his  private  land  claim  in  New  Mexico,  confirmed  by  act 
of  Congress,  approved  June  21st,  1860.  (12  Stat.  71.)  The  record  of 
the  case  shows  that  you  felt  bound  to  reject  the  application,  under  your 
construction  of  the  ruling  of  the  Department  of  July  27th,  1871,  in  the 
case  of  Beaubien  and  Miranda.  I  think  the  facts  of  the  present  case  are 
quite  different  from  those  in  the  one  referred  to,  and  I  am  of  opinion 
that  the  applicants  are  entitled  to  a  re-survey,  provided  you  cannot  ap- 
prove of  the  survey  made  in  1860. 

I  therefore  reverse  your  decision,  and  herewith  return  the  papers 
transmitted  with  your  letter  of  July  30th  last. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Commissioner  General  Land- Office. 
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No.  508. 

RANCHO  LOS  TRIGOS. 

Construction  of  the  Act  of  March  3, 1869,  (15  Stats.,  342,)  and  the  8th  article 
of  the  Treaty  of  Guadalupe  Hidalgo.    (0  Stats.,  p.  929.) 

The  true  criterion  by  which  to  determine  the  guarantee  to  be  given  a  Mexi- 
can property  owner  under  the  treaty,  is  the  guarantee  which  by  the  hiws 
of  the  land  is  given  to  an  American  owner  of  the  same  class  of  property 
under  the  same  circumstances. 

The  report  of  the  Committee  of  Congress  accompanying  the  bill  may  be  ex- 
amined, to  determine  the  meaning  of  ambiguous  language  in  a  United 
States  Statute. 

Patents  should  be  issued  in  case  of  all  private  land  claims  which  have  been 
confirmed  by  Congress  and  surveyed,  and  plats  filed  in  the  General  Land- 
Office. 

DSPABTMENT  OF  THE  InTBBIOR, 

Washington,  D.  C,  February  28,  1874. 

Sir: — I  return  herewith  the  papers  transmitted  with  your  letter  of 
9th  May  last,  on  appeal  from  your  decision  of  1st  April  last,  in  which 
you  refused  to  issue  patent  for  the  New  Mexico  private  land  claim 
known  as  "Los  Trigos."  Your  refusal  was  based  on  the  rulings  of  the 
Department  in  the  private  land  claim  from  the  same  Territory,  known 
as  the  ''Ortez  Mine  Grant ''  and  the  "  Baca  location." 

Inasmncl^  as  the  question  involved  was  simply  the  proper  construc- 
tion of  the  Act  of  Congress,  approved  3d  March,  1869,  (15  Stat.  342,) 
and  the  8th  article  of  the  treaty  of  Guadalupe  Hidalgo,  (9  Stat.  929,) 
I  took  the  opinion  of  the  Hon.  Walter  H.  Smith,  Assistant  Attorney 
General,  which  was  examined  and  approved  by  the  Hon.  George  H. 
Williams,  Attorney  General. 

They  concur  in  the  opinion  that  a  proper  construction  of  tl^e  act  and 
treaty  requires  the  issue  of  patents  in  this  and  like  cases. 

I  adopt  the  views  set  forth  in  the  opinion,  reverse  |rour  decision  in 
this  case,vand  direct  you  to  govern  your  action  in  similar  cases  by  the 

Erinciples  announced  in  the  opinion,  a  copy  of  which  is  transmitted 
erewith. 

1  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary, 
Hon.  Willis  Drummond,  Commiasioner  General  Landr  Office. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  D.  C,  February  21,  1874. 

Sir: — I  have  examined  the  questions  presented  to  you  for  decision 
by  the  appeal  of  the  legal  representatives  of  Francesca  Trajillo,  Diego 
Padillo  and  Bartolomo  Marquez,  from  the  decision  of  the  Commissioner 
of  the  General  Land-Office  of  April  1st,  1873,  refusing  to  issue  to  them 
a  patent  for  the  rancho  known  as  "  Los  Trigos,"  in  the  Territory  of 
New  Mexico,  confirmed  as  No.  8,  by  the  act  of  Congress  approved 
June  21,  1860.     (12  Stat.,  p.  11.) 

The  act  of  confirmation  does  not  provide  for  the  issuing  of  a  patent, 
and  no  claim  for  one  is  set  up  under  it.  It  is  insisted,  however,  that 
the  preparation  and  delivery  of  such  evidence  of  title  is  made  obliga- 
tory upon  the  Government,  first,  by  the  provisions  of  article  eight  of 
the  treaty  of  Guadalupe  Hidalgo,  (^9  Stat.,  9^9,)  and,  second,  by  the 
provisions  of  the  second  section  of  the  act  of  Congress  approved 
March  3d,  1869.     (15  Stat.,  342.) 
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That  portion  of  the  eighth  article  of  the  treaty  material  to  the  pre- 
Bent  investigation  is  as  follows,  viz: 

*'  In  the  said  Territories  property  of  every  kind,  now  belonging  to 
Mexicans  not  established  there,  shall  be  inviolably  respected.  The 
present  owners,  the  heirs  of  these  and  all  Mexicans  who  may  hereafter 
acquire  said  property  by  contract,  shall  enjoy,  with  respect  to  it, 
guarantees,  equally  ample,  as  if  the  same  belonged  to  citizens  of  the 
United  States." 

In  my  opinion  the  plain  meaning  of  this  article  is  that  all  these  non- 
resident Mexicans,  their  heirs  and  Mexican  assigns,  shall  be  forever  pro- 
tected in  their  property  of  all  kinds  in  said  territories,  and  shall  enjoy 
with  respect  to  it  the  same  guarantees  as  shall  be  enjoyed  by  American 
citizens  owning  the  same  class  of  property.  No  discrimination  shall  be 
made  in  favor  of  Americans  and  against  Mexicans,  with  respect  to  any 
kind  of  property.  The  same  ample  guarantee  shall  be  extended  to  each. 
Neither  shall  be  better  protected  than  the  other.  But  the  appellants 
herein  go  further  and  insist  that  a  Mexican  owner  of  one  class  of  prop- 
erty is  entitled  to  guarantees  equal,  not  to  what  an  American  would 
have  in  the  same  class,  but  to  what  an  American  is  entitled  in  another 
and  a  different  class,  and  that  because  an  American,  under  the  pre-emp- 
tion or  donation  laws  of  the  United  States,  is  entitled  to  a  jyitent  for  his 
claim,  a  Mexican  is  also  entitled  to  a  patent  for  a  Mexican  grant.  This 
position  is,  in  my  opinion,  utterly  untenable,  and  is  not  justified  either  by 
the  letter  or  the  spirit  of  the  treaty. 

Its  effect  might  be  to  defeat  the  manifest  object  of  the  national  com* 
pact,  by  rendering  guarantees  to  Mexicans  and  Americans  unequal, 
with  reference  to  this  very  class  of  property.  The  peculiar  phraseology 
of  the  treaty  is  such  that  the  property  rights  of  an  American  are  not  to 
be  measured  by  those  of  a  Mexican,  but  vice  versa.  Under  the  con- 
struction conteiftled  for,  therefore,  Mexicans  could  claim  by  reason  of 
American  rights  in  certain  other  property,  the  right  to  patents  for  Mexi- 
can grants,  while  American  purchasers  of  the  same  grants  would  be 
left  without  similar  guarantees,  being  protected  by  neither  treaty  nor 
statute.  Can  it  be  seriously  contended  that  this  is  the  legal  effect  of 
the  eighth  article  of  the  treaty  ? 

The  true  criterion  by  which  to  determine  the  guarantee  to  be  given  a 
Mexican  property  owner  under  the  treaty  is  the  guarantee  which  by  the 
laws  of  the  land  is  given  to  an  American  owner  of  the  same  class  of 
property  under  the  same  circumstances.  In  my  opinion  this  and  noth- 
ing more  is  required,  or  justified  by  the  language  used.  If  American 
assigns  of  Mexican  grantees  are  not  by  the  laws  of  the  United  States 
ent^Jbled  to  patents  for  Mexican  grants,  then  the  Mexican  grantees  and 
their  heirs  and  Mexican  assigns  are  not  so  entitled  under  the  treaty. 
The  first  section  of  the  act  of  March  3,  1869,  confirms  by  number  five 
private  Mexican  grants  in  the  Territory  of  New  Mexico.  **  Los  Trigos  " 
is  not  one  of  the  number,  having  been  previously  confirmed  by  the  act 
of  June  21st,  1860. 

The  second  section  of  the  act  of  1869  is  in  the  following  words,  viz : 
"And  bo  it  further  enacted,  that  the  Commissioner  of  the  General  Land- 
Office,  shall  without  unreasonable  delay  cause  the  lands  embraced  in 
said  several  claims  to  be  surveyed  and  platted  at  the  proper  expense  of 
the  claimant  thereof,  and  upon  the  filing  of  said  surveys  and  plats  in 
this  office,  he  shall  issue  patents  for  said  lands  in  said  territory,  which 
have  heretofore  been  confirmed  by  act  of  Congress  and  surveyed,  and 
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plats  of  each  survey  filed  in  his  office  as  aforesaid,  but  for  which  no 
patents  have  heretofore  been  issued.''  On  the  6th  day  of  September, 
1870,  your  immediate  predecessor,  construing^  this  section  in  the  case  of 
the  "  Ortez  Mine  Grant"  then  pending  before  him  on  appeal,  and  involv- 
ing identically  the  same  questions  presented  by  the  appellants  in  the 
case  under  consideration,  said :  *'  I  may  without  offence  use  the  language 
of  Attorney  General  Bates,  in  speaking  of  another  act  of  Congress,  and 
say  that '  It  bears  the  marks  of  haste  and  inconsideration.'  Upon  care- 
ful examination  I  cannot  believe  that  it  was  really  intended  to  embrace 
all  preceding  claims  that  had  been  confirmed  and  surveyed."  *        * 

On  the  2d  day  of  December,  1870,  in  the  case  of  the  "  Baca  Loca- 
tions," then  on  appeal  before  you,  the  object  of  the  appellants  therein 
being  to  secure  a  reversal  of  your  predecessor's  decision  in  the  "  Ortez 
Mine  Orant "  case,  you  say :  "  I  fun  of  opininion  that  said  decision  is 
not  so  manifestly  improper  as  to  justify  me  in  overruling  it.  I  feel 
less  reluctance  in  coming  to  this  conclusion  from  the  fact  that  Congress 
will  soon  assemble.  Their  attention  to  this  subject  of  surveys  is  in- 
vited by  my  predecessor  in  his  annual  report,  and  if  his  construction  of 
the  act  does  not  give  full  eflect  to  the  intent  and  purpose  of  that  body, 
the  difficulty  can  and  no  doubt  will  be  obviated  by  further  legislation." 
The  case  under  consideration  again  presents  the  question  as  to  the 
proper  construction  to  be  given  to  this  section,  and  it  is  said,  in  argu- 
mendOj  that  this  is  the  first  occasion  in  which  counsel  have  been  heard 
in  support  of  the  position  that  patents  should  be  Issued  on  claims  con- 
firmed before  the  passage  of  the  act. 

If  we  are  permitted  to  look  at  the  report  of  the  Committee  on 
Private  Land  Claims^  who  drafted  and  reported  said  act,  and  ascertain 
therefrom  its  meaning,  the  case  will  be  free  from  difficulty,  for  that 
committee,  (Wm.  Orth,  chairman,)  among  other  things,  said:  (See  Re- 
port No.  71,  40th  Congress,  2d  session.  House  of  Rep.)     "Accom- 
panying this  report  is  a  bill,  the  passage  of  which  we  recommend, 
which  provides  for  such  confirmation  ;  not  by  grantiug  to  the  claimants 
a  fee  simple  estate  in  those  lands,  but  simply  by  way  of  quit  claiming 
on  the  part  of  the  United  States  to  the  heirs  of  the  original  grantees. 
*        *        *        *        *     The  bill  herewith  reported  albo  provides  for 
the  issuing  of  a  patent  in  each  case.     It  is  not  assumed  that  a  patent 
is  at  all  necessary  in  order  to  confer  or  confirm  title  in  these  cases,  for 
we  are  aware  that  our  Supreme  Court  has  decided  that  confirmation  by 
act  of  Congress  and  approved  survey  under  it  are  sufficient  evidence 
of  title  without  any  patent;  but  we  believe  it  due  to  these  claimants, 
whose  original  title  papers  have  heretofore  been  surrendered  to  our 
government,  that  they  should  not  be  put  to  the  trouble  of  providing, 
each  for  himself,  or  herself,  a  copy  of  the  Treaty  of  Quadaloupe  Hi- 
dalgo, of  the  act  of  Congress  of  July,  1854,  of  the  act  confirming  such 
title  and  the  survey  under  it,  in  order  to  feel  assured  that  these  lands, 
which,  in  some  of  these  cases,  have  been  in  the  possession  of  these 
claimants  or  their  ancestors  for  100  years,  is  really  their  property.     As 
American  citizens  they  are  entitled  to  a  simple  evidence  of  title,  and 
such  as  is  given  to  our  citizens  who  acquire  real  estate  from  the  govern- 
ment by  the  various  modes  provided  by  our  laws.     *        *        *        * 
In  some  of  the  acts  heretofore  passed  in  reference  to  lands  under  said 
treaty  with  Mexico  patents  have  been  required  to  be  issued,  while  in 
others  this  has  been  overlooked ;  hence  we  provide^  furthermore  in  thin 
bill,  that  in  all  cases  in  which  confirmation  has  been  had  without  the 
39 
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issuing  of  patents,  such  patents  shall  be  issued,  thits  placing  all  claims 
under  said  treaty  upon  an  equal  hasis.^^ 

The  weight  that  should  be  given  to  the  report  of  a  committee  draft* 
log  the  act  is  scarcely  in  doubt  upon  the  authorities.  As  early  as  1823 
Attorney-General  Wirt,  in  speaking  of  an  act  authorizing  the  settle- 
ment of  the  accounts  and  claims  of  the  Vice  President,  said :  "  That 
the  accounting  officers  in  settling  the  accounts  and  claims  of  the  Yice 
President,  have  a  right  to  adopt  the  report  of  the  committee  as  estab- 
lishing the  principles  which  are  to  govern  them  in  the  examination 
thereof;  for  I  consider  the  bill  which  accompanied  the  report  as  part 
of  that  report,  and  the  passage  of  the  bill  into  a  law  as  a  virtual  adop- 
tion of  the  report,  of  which  it  was  a  mere  consequence.  *  *  * 
*  "*"  I  do  not  think  it  would  be  proper  on  the  part  of  the  President 
in  the  exercise  of  his  revising  power  J^o  reject  the  principles  established 
by  the  report  of  the  committee,  and  to  adopt  others  in  conflict  with 
them.  Considering  the  report,  as  I  do,  in  the  light  of  a  preamble  to  the 
law,  I  think  that  its  principles  ought  to  be  respected  so  far  as  they  go." 

In  Aldridge  v.  Williams,  3  How.,  24,  Ch.  Justice  Taney  in  speaking 
of  an  act  of  Congress  said,  "  in  expounding  this  law  the  judgment  of 
the  Court  cannot  in  any  degree  be  influenced  by  the  construction  placed 
upon  it  by  individual  members  of  Congress  in  the  debate  which  took 
place  on  its  passage,  nor  by  the  motives  or  reasons  assigned  by  them 
for  supporting  or  opposing  amendments  that  were  offered.  The  law  as 
it  passed  is  the  will  of  the  majority  of  both  houses,  and  the  only  mode 
in  which  that  will  is  spoken  is  in  the  act  itself  And  we  must  gather 
their  intention  from  the  language  there  used,  comparing  it,  when  any 
ambiguity  exists,  with  the  laws  upon  the  sam,e  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  times  in  which  it  was  passed." 

It  will  be  observed  that  the  learned  Ch.  Justice  was  speaking  of  the 
opinions  of  individual  members  of  Congress,  and  not  of  the  committee 
having  the  matter  in  charge. 

The  Supreme  Court  in  the  case  of  the  United  States  v.  Lynde,  11 
Wallace,  632,  examined  the  report  of  the  Committee  on  Private  Land 
Claims  in  the  Senate  upon  the  bill  then  under  consideration,  and  were 
evidently  influenced  by  it.  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the  Court,  said :  "  After  the  unsuccessful  attempt  made  in  the 
courts,  as  last  referred  to,  under  the  Missouri  act  of  1824,  the  subject 
was  again  brought  to  the  attention  of  Congress  in  May,  1858.  Mr. 
Benjamin,  who  had  been  counsel  for  the  claimants  in  the  last  case, 
made  a  report  to  the  Senate,  as  chairman  of  the  Committee  on  Private 
Land  Claims,  and  submitted  a  bill  for  the  relief  of  the  claimants.  This 
report  contained  a  very  full  history  of  the  treaties  and  litigation,  giving 
a  favorable  view  of  the  Spanish  side  of  the  question.  Suffice  it  to  say,  in 
consequence  of  this  report  Congress  passed  the  act  of  June  22,  1860." 

There  is  no  intimation  in  this  opinion  that  there  was  any  impropriety 
in  looking  into  the  report  of  the  committee  with  a  view  of  ascertaining 
the  meaning  of  the  law  in  question,  but  on  the  contrary  there  is  an  im- 
plied recognition  of  its  propriety.  And  why  notf  It  is  well  known 
that  the  important  legislation  of  Congress  is  mainly  decided  upon  in 
the  committee  room,  and  the  unanimous  report  of  the  proper  committee 
upon  any  measure  is  almost  invariably  a  sure  indication  of  its  passage. 

Jn  the  case  now  under  consideration,  I  am  of  opinion  that  it  is  proper 
to  look  into  the  report  of  the  committee  accompanying  the  bill,  for  the 
purpose  of  aiding  in  and  giving  construction  to  the  somewhat  ambiguous 
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language  used,  and  bj  so  doing  I  find  that  the  doabt  is  removed,  and 
that  it  was  intended  to  authorize  the  issuing  of  patents,  in  all  cases 
which  had  been  confirmed  by  Congress,  and  surveyed,  and  plats  filed  in 
the  office  of  the  Commissioner  of  the  General  Land-Office,  and  for  which 
no  patents  had  issued  before  the  passage  of  the  act. 

I  think  the  same  conclusion  must  be  arrived  at  from  the  language  of 
the  act,  viewed  in  the  light  of  the  then  existing  facts.  The  five  pri- 
vate claims  confirmed  by  the  Ist  section  had  not  been  surveyed  or  plat- 
ted, and  therefore  the  latter  part  of  the  2d  section,  which  speaks  of 
claims  **  which  have  heretofore  been  confirmed  by  acts  of  Congress, 
and  surveyed,  and  plats  of  such  survey  filed  in  his  office  as  aforesaid,  but 
for  which  no  patents  have  heretofore  been  is8ued,"could  not  apply  to  them. 

There  was  no  need  of  this  clause  if  it  were  intended  to  issue  patents 
for  them  only.  Patents  were  provided  by  the  first  clause  of  the  sec- 
tion, and  it  might  have  stopped  at  the  words,  **  we  shall  issue  patents 
for  said  lands,"  and  for  the  five  claims  would  have  been  clearly  and  ex- 
plicitly authorized.  But  the  section  does  not  stop  there.  It  contains  in 
addition  thereto  the  following  words,  "  in  said  Territories  which  have 
heretofore  been  confirmed  by  acts  of  Congress,  and  surveyed,  and  plats 
of  such  survey  filed  in  his  ofiSce  as  aforesaid,  but  for  which  no  patents 
have  heretofore  been  issued."  These  words  mean  something.  They 
were  not  aaed  without  some  purpose.  They  are  found  in  the  act,  and 
cannot  be  overlooked  or  thrust  aside  as  mere  surplusage.  They  must 
be  given  some  intent  What  shall  it  be?  Manifestly  to  my  mind  that 
patents  shall  also  issue  for  all  other  claims  which  had  been  theretofore 
confirmed  by  CongresSi  and  surveyed,  and  platted,  and  for  which  pat- 
ents had  not  issued. 

This  construction  harmonizes  with  previous  legislation  on  like  sub- 
jects.    Stat,  Vol.  10,  p.  599,  and  Vol.  11,  p.  374. 

It  gives  force  and  effect  to  fJl  the  words  used,  and  is  in  accordance 
with  the  clearly  expressed  understanding  of  the  committee  who  re- 
ported the  bill. 

I  advise  its  adoption,  and  that  a  patent  issue  for  the  "  Los  Trigos '' 
claim.  Very  respectfully, 

W.  H.  SMITH,  Assisiani  Attorney  General 
Hon.  C.  Delano,  Secretary  of  Interior, 

Approved  Feb.  25,  1874,  by  the  Attorney  General,  and  concurred  in 
Feb.  28,  1874,  by  the  SecreUry. 


No.  509. 

RANCHO  LOS  TRIG0S~2d. 

The  Commissioner  of  the  General  Land-Office  has  no  power  to  issue 
a  patent  upon  a  plat  materially  differing  from  the  field-notes  of  survey, 
and  he  cannot  change  the  sworn  returns  of  a  deputy  surveyor  to  make 
them  conform  to  the  plat. 

Decision  by  the  Secretary,  Dec.  5,  1874. 


No.  510. 

VIGIL  AND  ST.  VR AIN. 

1.  Without  the  approval  of  the  departmental  assembly,  no  Mexican  grant 
was  complete. 

2.  The  Mexican  colonization  law  of  1824  limited  grants  to  each  individual 
to  eleven  square  leagues. 
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3.  The  act  of  Congress  of  June  21, 1860,  did  not  vest  in  Vigil  and  St.  Vrain 
or  in  any  person  claiming  under  them,  an  absolute  title  to  any  definite, 
tract  before  the  required  surveys  were  made. 

4.  By  the  act  of  July  4, 1836,  (5  Stat.,  p.  107,)  the  Commissioner  of  the  G.  L. 
O.  has  jurisdiction  over  all  executive  acts  of  his  subordinate  oflicers. 

5.  All  the  duties  of  the  oflfieers  of  the  Interior  Dept.  are  in  some  sense  exe- 
cutive, notwithstanding  the  fact  that  they  are  compelled  frequently  to 
form  judgments  and  pass  upon  le^al  questions  in  their  performance  ;  and 
the  fact  that  judgment  and  discretion  are  required  in  the  discharge  of  such 
duties  does  not  prevent  them  from  being  properly  termed  executive  duties. 

6.  Under  the  acts  of  July  4,  1836,  (5  Stat.,  p.  107,)  June  21, 1860,  (12  Stat.,  71,) 
and  Februdry25, 1869,  (15  Stat,  p.  440,)  the  duties  of  the  Register  and  Re- 
ceiver relative  to  derivative  claimants  under  Vigil  and  St.  Vrain  are 
subject  to  the  supervision  and  control  of  the  Com.  of  the  G.  L.  0. 

7.  Until  title  is  actually  vested  in  the  claimants,  Congress  has  full  power 
over  a  private  land  claim  derived  from  the  Mexican  Government.  (See 
Part  II.,  No.  9.) 

Department  of  the  Interior, 

Washington,  D.  C,  Jan.  23,  1875. 

Sir: — On  the  27th  of  October  last  I  had  the  honor  to  address  jou, 
in  answer  to  a  question  submitted  in  yonr  letter  of  the  14th  of  Octo- 
ber, relating  to  the  supervisory  power  of  the  Commissioner  of  the  Gen- 
eral Land-Office  over  the  decisions  of  the  register  and  receiver  of  the 
land-office  in  regard  to  the  rights  of  derivative  claimants  under  Vigil 
and  St.  Vrain,  whose  claim  under  a  Mexican  grant  for  more  than 
4  000,000  acres  of  land  was  conditionally  confirmed  for  about  97,000 
acres  by  an  act  of  Congress  passed  June  21,  1860.     (12  Stats.,  p.  71.) 

In  my  communication,  above  referred  to,  the  conclusion  was  reached 
that  the  right  of  appeal  to  the  Commissioner  of  the  General  Land- 
Office  existed  in  cases  decided  by  local  land-officers,  involving  the 
rights  of  such  derivative  claimants. 

Upon  a  motion  to  reconsider  this  opinion,  the  question  has  been  re- 
argued before  me  fully,  and  with  research  and  ability.  The  facts  con- 
nected with  it  may  be  summarized  as  follows,  viz : 

Cornelio  Vigil  and  Ceran  St.  Vrain  claimed  to  have  a  grant  from  the 
authorities  of  the  Mexican  government  of  a  large  tract  of  country,  em- 
bracing about  4,096,000  acres  of  land,  or  sa^  922  square  leagues,  being 
part  of  the  territory  acquired  by  this  government  under  the  treaty  of 
Guadaloupe  Hidalgo,  and  consequently  to  be  entitled,  by  virtue  of  the 
terms  of  such  treaty,  to  such  legal  rights  as  their  grant  created.  The 
description  of  their  claim,  as  it  appears  in  their  application  for  the  grant, 
is  as  follows : 

The  land  embraced  within  the  Huerfana,  Piripa  and  Cuchara  rivers  to 
their  junction  with  the  Arkansas  and  Animas. 

This  description  is  so  very  indefinite  as  to  subject  the  validity  of  the 
grant  to  serious  doubts. 

The  documents  relating  to  this  alleged  grant  are  found  on  pages  269- 
278,  inclusive,  of  Report  No.  321,  H.  R.,  Thirty-sixth  Congress,  first 
session.  It  is  unnecessary  to  describe  them  here.  Their  examination 
shows  this  claim  to  have  been  imperfect  in  many  particulars.  Most  of 
these  imperfections,  however,  were  curable ;  but  there  are  three  serious 
objections  to  which  I  deem  it  important  to  refer : 

First.  There  was  no  formal  grant,  unless  it  may  be  found  in  the  in- 
dorsement'made  by  the  governor  of  New  Mexico,  on  the  margin  of  the 
petition,  in  the  following  words : 


TITLE  VI.]  PRIVATE  LAND  CLAIMS.  613 

Santa  Fis,  December  9, 1843. 
To  the  justice  of  the  peace  of  the  proper  jurisdiction,  who  will  give  the 
possession  referred  to  oy  the  petitioners,  as  the  government  desires  to 
encourage  agriculture  and  the  arts.  ARMIJO. 

DINACIANO  VIGIL,  Secretary. 

This  is  simply  an  order  for  juridical  possession,  and  to  consider  it  a 
valid  grant  would,  in  my  opinion,  be  to  establish  a  dangerous  precedent. 

Second.  This  alleged  grant  never  had  the  approval  of  the  depart- 
mental assembly,  and  it  is  settled  beyond  controversy  that,  without 
such  approval,  no  grant  under  Mexican  law  was  complete.  (See 
United  States  v.  HartweWs  Executors,  22  Howard,  p.  289.) 

The  case  of  Hornshy  et  al.  v.  The  United  States^  (10  Wallace,  p. 
224.)  might  be  regarded  as  modifying,  to  some  extent,  the  decision  in 
the  case  of  HartwelPs  Executors,  in  relation  to  the  necessity  for  the 
approval  of  the  departmental  assembly.  Both  of  these  cases,  however, 
sustain  the  opinion  that  the  approval  of  the  departmental  assembly  is 
required  before  the  grant  is  complete.  The  case  in  10th  Wallace  very 
fully  establishes  the  necessity  for  the  compliance  with  several  conditions 
before  a  Mexican  grant  becomes  valid,  which  are  entirely  uncomplied 
with  in  the  case  before  me. 

Third.  This  alleged  grant  embraced  nine  hundred  and  twenty  two 
square  leagues  to  two  individuals.  It  is  well  established  that  the  laws 
of  Mexico  did  not  peiynit  more  than  eleven  square  leagues  to  be  con- 
ceded to  one  person.  This  limitation,  applied  to  this  claim,  reduces  the 
quantity  to  twenty-two  square  leagues.  The  case  in  Howard,  referred 
to,  is  conclusive  upon  this  point  also.  The  syllabus  of  the  'case  is  as 
follows:  The  law  of  Mexico,  passed  in  1824,  directed  "that  it  sball 
not  be  permitted  to  unite  in  one  hand,  as  property,  more  than  one 
league  of  irrigable  land,  four  leagues  of  farming  land,  and  six  for 
stock  raising." 

The  question  before  me,  however,  cannot  be  decided  by  determining 
the  validity  or  invalidity  of  this  grant,  but  so  much  of  its  history  as  I 
have  given  seems  necessary  to  a  correct  understanding  of  the  whole 
subject. 

There  were  many  grants  by  the  government  of  Mexico  for  land 
within  the  territory  acquired  by  the  treaty  before  referred  to,  and,  to 
settle  the  rights  of  the  private  claimants  under  such  grants,  the  act  of 
Congress  of  June  21,  1860,  entitled  "An  act  to  confirm  private  land- 
claims  in  the  Territory  of  New  Mexico,"  was  passed.  This  act  con- 
firms certain  claims  which  were  referred  to  in  a  letter  to  the  Commis- 
sioner of  the  General  Land-Office  of  the  12th  of  January,  1858,  written 
by  the  surveyor- general  of  the  Territory  of  New  Mexico,  designated 
and  numbered  1,  3,  4,  6,  8,  9,  10,  12,  14,  16,  17,  18,  &c.  No.  17  was 
the  claim  of  Vigil  and  St.  Train,  and  in  the  first  section  of  the  act  con- 
firming this  claim  it  is  provided  "that  the  claim  No  17,  in  the  name  of 
Corneiio  Vigil  and  Cerran  St.  Vrain,  shall  not  be  confirmed  for  more 
than  eleven  square  leagues  to  each  of  said  claimants." 

The  second  section  of  this  act,  so  far  as  applicable  to  the  question 
before  me,  provides :  *'  That,  in  surveying  the  claims  of  said  Corneiio 
Vigil  and  Cerran  St.  Vrain,  the  location  shall  be  made  as  follows:  The 
survey  shall  first  be  made  of  all  tracts  occupied  by  actual  settlers  hold- 
ing possession  under  titles  or  promises  to  settle,  which  have  heretofore 
been  given  by  said  Vigil  and  St.  Vrain,  in  the  tracts  claimed  by  them, 
and,  after  deducting  the  area  of  all  such  tracts  from  the  area  embraced 
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ia  twentj-two  square  leagaes,  the  remainder  shall  be  located  in  two 
equal  tracts,  each  of  square  form,  in  any  part  of  the  tract  claimed  by 
the  said  Yigil  and  St.  Train  selected  by  them.'' 

The  thus  confirmed  claim  of  Yigil  and  St.  Train  has  never  been  defi- 
nitely located  on  the  face  of  the  earth.  It  was  known  to  Congress  that 
certain  settlers  held  possession  of  portions  of  the  land  claimed  under 
this  large  Mexican  grant,  '*  under  titles  or  promises  to  settle  "  given 
by  Yigil  and  8t.  Train ;  and  Congress,  in  order  to  adjust  these  ques- 
tions, confirmed  twenty-two  leagues  of  the  claim  on  condition  that 
such  settlers  should  have  their  possessions  first  surveyed,  and  that,  after 
deducting  the  area  of  such  tracts  f^om  the  area  embraced  in  the  twenty- 
two  square  leagues  confirmed,  the  remainder,  if  any,  should  be  located 
by  the  surveyor  general  in  two  equal  tracts  of  square  form  within  the 
territory  claimed  by  Tigil  and  St.  Train,  wherever  they  might  select. 

To  asseri  that  this  conditional  confirmation  of  twenty -two  leagues  of 
land  gave  to  Tigil  and  St.  Train,  or  to  persons  claiming  under  them, 
an  absolute  title  to  any  definite  tract  before  the  required  surveys  were 
made,  I  think,  is  erroneous. 

Nothing  was  done  by  the  officers  of  the  General  Land-Office,  under 
this  act  of  Congress,  prior  to  February  25, 1869,  when  an  act  to  amend 
the  aforesaid  act  was  passed.  (Stats.,  vol.  15,  p.  440.)  The  first  sec- 
tion of  the  amendatory  act  provides  ''  that  the  exterior  lines  of  the  Tigil 
and  St.  Train  claims,  of  eleven  leagues  each,  subject  to  claims  derived 
from  said  parties,  as  confirmed  by  the  act  of  Congress  of  June  21, 1860, 
(U.  S.  Statutes,  vol.  12,  p.  71,)  shall  be  adjusted  according  to  the  lines 
of  the  public  surveys,  as  nearly  as  practicable  within  the  limits  of  said 
claims,  in  as  compact  a  form  as  possible ;"  and  that  "  the  claims  of  all 
actual  settlers  upon  the  tracts  heretofore  claimed  by  Tigil  and  St  Train, 
holding  possession  under  titles  or  promises  to  settle  upon  the  lands 
claimed  by  them,  whornay  establish  their  claims  vnthin  one  year  from 
the  passage  of  this  act  to  the  satis/actumofthe  register  and  receiver  of 
the  proper  land  district,  shall,  in  like  manner,  be  adjusted  according  to 
the  subdivisional  lines  of  survey,  so  as  to  include  the  lands  settled 
upon  or  purchased,  and  that  the  areas  of  the  same  shall  be  deducted  or 
excluded  fr.om  the  adjusted  limits  of  the  claim  of  said  Tigil  and  St. 
Train  respectively  ;  and  the  claims  of  all  other  actual  settlers  within 
the  limits  of  the  located  claims  of  Tigil  and  St  Train  shall  be  adjusted 
to  the  extent  which  shall  embrace  their  settlements,  upon  their  several 
claims  being  established,  either  as  pre-emption  or  homestead,  according 
to  law ;  and  for  the  aggregate  area  of  this  latter  class  of  claims,  Tigil 
and  St  Train,  or  their  legal  representatives,  shall  be  entitled  to  locate 
a  like  quantity  of  public  lands,  not  mineral,  according  to  the  lines  of 
public  surveys,  and  not  to  exceed  160  acres  in  one  section." 

The  second  section  of  this  amended  act  requires  the  General  Land- 
Office  "to  cause  the  lines  of  public  surveys  to  be  run  in  the  region 
where  a  proper  location  would  place  the  said  Vigil  and  St,  Vrain 
claims." 

Thus  it  appears  that  these  claims  had  no  definite  location  on  the  25th 
February,  1869.  The  same  section  provides  that  the  expense  of  run- 
ning said  lines  shall  be  paid  by  the  General  Government,  and  that, 
**  before  the  confirmation  of  the  act  of  June  21,  1860,  sliall  become 
legally  effective,  Vigil  and  St.  Vrain  shall  pay  the  cost  of  so  much  of 
said  surveys  as  inures  to  their  benefit  respectively,"  and  that  all  set- 
tlers of  the  third  class,  i.  e.,  pre-emption  and  homestead  settlers,  having 
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yalid  claims,  ''  shall  have  the  right  to  enter  their  improvements  bj  a 
strict  compliance  with  the  pre-emption  and  homestead  laws." 

The  third  section  provides  "  That,  upon  the  adjustment  of  the  Yigil 
and  St  Train  claims  according  to  the  provisions  of  this  act,  it  shall  be 
the  duty  of  the  surveyor  general  of  the  district  to  furnish  proper  ap- 
proved plats  to  said  claimants,  or  their  legal  representatives,  and  so  in 
like  manner  to  said  derivative  claimants,  which  shall  he  evidence  of 
iitlef  tke  same  to  he  done  according  to  such  instructions  as  may  he  given 
by  the  Commissioner  of  the  General  Land- Office. ^^ 

The  fourth  section  provides  **  That,  immediately  upon  running  the 
lines  as  provided  in  section  second  of  this  act,  the  surveyor  general  of 
said  district  shall  notify  the  said  Yigil  and  St.  Train,  or  their  agents 
or  legal  representatives,  of  the  fact  of  such  survey  being  made,  and  said 
claimants  shall,  within  three  months  after  notice  of  such  survey,  select 
and  locate  their  said  claims  in  accordance  with  such  survey,  and  the 
pa»visions  of  this  act  and  the  act  to  which  this  is  fimendatory,  and 
shall,  within  said  time,  furnish  the  surveyor  general  with  the  descrip- 
tion of  such  location,  specifying  the  lines  of  the  same.  And  the  party 
failing  to  make  such  selection  and  location,  in  such  manner,  and  within 
such  time,  shall  be  deemed  and  held  to  have  abandoned  their  claim, 
and  their  rights  and  equities  under  this  act,  and  the  act  to  which  this 
is  amendatory,  shall  cease  and  terminate.'' 

The  fifth  section  provides  **  That,  in  case  of  the  neglect  or  refusal  of 
said  Tigil  and  St.  Train  to  accept  the  provisions  of  this  act,  and  the 
act  to  which  this  is  amendatory,  and  to  locate  their  said  claims  as  pro- 
vided therein,  no  suit  shall  bo  brought  or  proceedings  instituted  in  any 
of  the  courts  of  the  United  States  by  such  party,  or  by  any  one  claim- 
ing through  or  under  them,  to  establish  or  enforce  said  claims,  or  for 
any  cause  of  action  founded  upon  the  same,  after  six  months  from  the 
passage  of  this  act" 

This  history  brings  my  mind  to  the  following  conclusions : 

First  Congress  did  not,  bt  thb  act  of  june  21, 1860,  regard  the  Mexi- 
can grant  of  4,096,000  acres  to  Tigil  and  St  Train  as  legal,  and 
therefore  did  not  feel  required,  under  the  provisions  of  the  treaty  of 
Gaudalonpe  Hidalgo,  to  recognize  its  validity. 

Second.  In  order  to  settle  the  claims  under  this  grant.  Congress  con- 
firmed conditioncUly  to  Tigil  and  St  Train  twenty-two  square  leagues, 
or  97,650  96  acres,  to  be  located  somewhere  within  the  exterior  limits 
of  their  claim  of  4,096,000  acres,  but  where  this  location  shall  be  is  not 
provided  for  in  the  act,  but  is  left  for  future  determination. 

Third.  In  making  this  conditional  and  indefinite  confirmation,  Con- 
gress provided  that  those  who  had  claims  derived  from  Tigil  and  St. 
Train  should  first  be  satisfied  by  having  their  tracts  surveyed  and 
located,  and  the  quantity  thus  required  should  be  deducted  from  the 
twenty-two  leagues  conditionally  confirmed,  and  the  remainder,  if  any, 
shonld  be  located  in  two  equal  tracts  by  Tigil  and  8t.  Train  somewhere 
within  the  exterior  limits  of  the  grant  claimed  by  them,  at  such  place 
as  they  might  select. 

In  my  opinion  the  act  of  June  21,  1860,  did  not  give  to  Tigil  and 
St  Train,  or  to  their  grantees,  any  specific  tract  of  land  for  which  suit 
could  be  brought  prior  to  the  performance  of  the  conditions  embraced 
in  the  act.  It  simply  provided  for  giving  certain  tracts  to  the  derivative 
claimants  of  Tigil  and  St.  Train,  and  for  giving  to  Tigil  and  St  Train 
themselves  what  they  may  be  found  entitled  to  after  certain  conditions 
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bad  been  accomplished  bj  which  sucb  tracts  might  be  ascertained  and 
described. 

This  legislation  did  not  'meet  the  necessities  of  the  case,  and  hence 
the  act  of  February  25,  1869,  amendatory  thereof,  was  passed. 

A  D  analysis  of  this  amendatory  act  leads  to  the  following  concla- 
sions : 

First.  That  our  system  of  public  surveys  was  first  to  be  extended 
over  the  entire  territory  embraced  in  the  Mexican  claim  of  Vigft  and 
St.  Vrain. 

Second.  That  whatever  land  Vigil  and  St.  Vrain  might  be  foand 
entitled  to,  after  satisfying  the  equities  of  these  derivative  claimants 
under  them,  should  be  given  in  as  compact  a  form  as  possible,  accord- 
ing to  the  lines  of  the  public  surveys  to  be  made  within  the  h'mits  of 
their  original  claim. 

Third.  Tbatthe  claims  of  settlers  under  Vigil  and  St.  Vrain  should, 
in  like  manner,  be  adjusted  according  to  the  lines  of  the  public  surveys, 
so  as  to  include  the  lands  settled  upon  or  purchased  after  such  claims 
had  been  establinhed  to  the  satisfaction  of  the  register  and  receiver  of 
the  proper  land  district ;  the  amount  required  to  satisfy  these  settlers 
under  Vigil  and  St  Vrain  was  to  be  deducted  from  the  area  confirmed. 

Fourth.  Those  having  valid  pre-emption  and  homestead  claims 
within  the  tracts  remaining  for  and  actually  located  by  Vigil  and  St. 
Vrain  were  to  establish  such  claims,  and  Vigil  and  St.  Vrain  were  to 
be  given  a  like  quantity  of  other  public  lands,  not  mineral,  to  be  taken 
according  to  the  lines  of  public  surveys,  in  satisfaction  of  what  they 
might  thus  lose. 

Fifth.  That  the  expense  of  extending  the  public  surveys  over  the 
entire  area  covered  by  the  Mexican  claim  of  Vigil  and  St.  Vrain  should 
be  paid  by  the  Government,  and  that  before  the  confirmation  of  the 
said  act  of  June  21,  1860,  shall  become  legally  effective^  the  said  Vigil 
and  St.  Vrain  or  their  legal  representatives  shall  pay  the  cost  of  so 
much  of  said  surveys  as  inures  to  their  benefits  respectively. 

I  pause  here  to  observe  that  no  part  of  the  expense  of  the  surveys, 
long  since  completed,  has  been  paid  by  Vigil  and  St.  Vrain,  or  their 
legal  representatives,  and  therefore  it  is  clear  that  the  confirmation 
to  them  of  twenty-two  leagues  has  not  become,  and  is  not,  legally  effec- 
tive. 

Sixth.  That  upon  the  adjustment  of  the  Vigil  and  St.  Vrain  claims 
according  to  this  legislation,  the  surveyor  general  was  to  furnish  proper 
approved  plats  to  them  and  their  derivative  claimants,  under  instruc- 
tions by  the  Commissioner  of  the  General  Land-Office,  and  such  plats 
were  to  be  evidence  of  title. 

If  the  foregoing  conclusions  are  correct,  I  may  add  that  out  of  the 
immense  claim  of  4,096,000  acres  only  97,650.96  acres  were  confirmed, 
and  this  quantity  upon  conditions  not  yet  complied  with,  and  therefore 
no  valid  title  has  yet  passed  to  Vigil  and  St.  Vrain,  or  their  assignees, 
for  any  portion  of  the  twenty-two  leagues  thus  conditionally  confirmed. 

In  reaching  the  conclusions  thus  far  announced  in  this  opinion,  I  have 
not  considered  the  question  involving  the  right  and  power  of  Congress 
to  pass  the  act  of  February  25,  1869,  amending  the  act  of  June  21, 
1860.  I  do  not  intend  by  this  remark  to  express  any  doubt  as  to  the 
constitutionality  of  the  act  of  1869.  Ou  the  contrary,  in  regard  to  pri- 
vate claims  for  public  lands  under  acts  of  Congress ,  I  am  opinion  that, 
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until  the  title  is  actually  vested  in  the  claimant,  Congress-  has  full 
power  over  the  subject,  and  may,  therefore,  legislate  accordingly.  The 
history  of  our  Government  sustains  the  position. 

It  seems  to  me  that  the  act  of  1860  must  be  regarded  as  an  expres- 
sion of  Congress  in  favor  of  the  equities  of  Vigil  and  St.  Vrain  »and 
their  derivative  claimants,  growing  out  of  this  Mexican  claim,  and  as 
providing  a  conditional  mode  of  ad^'usting  these  equities. 

The  conditions,  to  some  extent,  were  dependent  upon  acts  to  be  per- 
formed by  the  Government  or  its  officers,  and  before  such  conditions 
were  performed,  so  as  to  render  effective  the  act  of  1860,  Congress,  in 
the  exercise  of  its  legitimate  authority,  by  the  act  of  1869,  prescribed 
additional  conditions,  and  authorized  new  modes  of  arriving  at  these 
equities. 

If  this  conclusion  is  correct,  the  act  of  1869  was  clearly  within  the 
power  of  the  legislature ;  but,  if  I  entertained  any  doubt  upon  this 
point,  it  would  in  no  manner  change  my  conclusions  already  announced, 
because  I  deem  it  my  duty  to  follow  the  legislation  of  1869,  until  it  is 
pronounced  unconstitutional  by  the  tribunals  of  the  country  empowered 
to  pass  upon  its  validity. 

The  important  question  remaining  is  in  regard  to  the  power  of  the 
Commissioner  of  the  General  Land- Office  to  supervise  the  decisions  of 
the  register  and  receiver  touching  the  rights  of  derivative  claimants 
under  Vigil  and  St.  Vrain. 

The  act  of  February  25,  1869,  provides  that  the  rights  of  the  deriv- 
ative claimants  who  may  establish  their  claims  within  one  year  from 
its  passage,  to  the  satisfaction  of  the  register  and  receiver  of  the  proper 
land  district,  shall,  in  like  manner,  be  adjusted  according  to  the  sub- 
divisional  lines  of  survey,  so  as  to  include  the  lands  so  settled  upon  or 
purchased. 

It  is  claimed  that  this  act  vested  in  the  register  and  receiver  the  right 
of  final  adjudication  upon  the  titles  of  these  derivative  claimants,  and 
that  they  were  thereby  constituted  a  tribunal  from  whose  decision  no 
appeal  can  be  taken. 

It  is  claimed  on  the  other  side  that  this  act  devolved  upon  the  register 
and  receiver  the  performance  of  certain  official  duties  ^^appertaining  to 
the  survey  and  nale  of  the  public  lands^  and  relating  to  private  claims  of 
land,^^  and  that  such  duties  are  subject  to  the  supervision  of  the  Com- 
missioner of  the  General  Land  Office,  on  appeal  to  that  officer. 

A  correct  solution  of  this  question  requires  a  careful  consideration  of 
the  provisions  of  the  act  of  July  4,  1836,  (Stats.,  vol.  6,  p.  107,)  re- 
organizing the  General  Land-Office,  the  first  section  of  which  provides : 

That  from  and  after  the  passage  of  this  act,  the  executive  duties  now  pre- 
scribed, or  which  may  hereafter  be  prescribed  by  law,  appertaining  to  the  sur- 
vey and  sale  of  the  public  lands  of  the  United  States,  or  in  anywise  respect- 
ing such  public  lands,  and  also  such  as  relate  to  private  claims  of  land,  and  the 
issuing  of  patents  for  for  all  grants  of  land  under  the  authority  of  the  Gov- 
ernment of  the  United  States,  shall  be  subject  to  the  supervision  and  con- 
trol of  the  Commissioner  of  the  General  Land-Office,  under  the  direction  of 
the  President  of  the  United  States. 

It  was  clearly  the  intention  of  Congress  to  place  under  the  supervi- 
sion and  control  of  the  Commissioner  of  the  General  Land-OMce  all  the 
executive  duties  devolving  on  his  subordinate  officers  at  the  date  of  the 
passage  of  said  act,  or  which  might  thereafter  be  prescribed  by  law,  in 
all  cases  appertaining  to  the  survey,  sale,  &c.,  of  public  lands,  as  well 
as  such  as  **  relate  to  private  claims  of  land,^^ 
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Language  more  comprehensive  could  hardly  haye  been  selected  to 
express  the  purpose  of  Congress  in  reference  to  the  supervision  of  the 
Commissioner  of  the  General  Land-Office  over  all  the  duties  of  his  sub- 
ordinates. 

Those  acquainted  with  the  history  of  our  public  land  system,  and 
who  are  familiar  with  the  character  and  qualifications  of  the  local  land- 
officers  necessarily  employed  in  the  execution  of  the  land-laws,  will 
comprehend,  without  argument,  the  necessity  of  this  supervision. 

It  is  claimed  that  the  only  duties  subjected  to  this  supervision  are 
executive,  and  that  the  duties  devolving  upon  the  register  and  receiver 
in  reference  to  the  rights  of  derivative  claimants  under  Yigil  and  St. 
Train  9xe  judicial,  and  hence  that  such  decision  cannot  be  reviewed  by 
the  Commissioner  of  the  General  Land-Office. 

The  creation  of  an  executive,  legislative,  and  Judicial  department, 
with  distinct  powers  conferred  upon  each,  in  the  organization  of  the 
Federal  Government,  is  used  in  argument  to  illustrate  and  enforce  the 
distinction  now  relied  on. 

This  illustration,  however,  does  not  lead  my  mind  to  the  conclusion 
reached  by  counsel,  who  deny  the  right  to  appeal. 

On  the  contrary,  it  seems  to  me  that  the  Interior  Department  is  part 
of  the  executive  branch  of  the  Government,  and  that  all  its  officers  are 
executive,  being  connected  with  the  executive  arm ;  and,  therefore,  all 
their  duties  are,  in  some  sense,  executive,  notwithstanding  the  fact  that 
they  are  compelled  frequently  to  form  judgments  and  pass  upon  legal 
questions  in  their  performance. 

To  attempt  to  term  some  of  these  duties  judicial  and  others  executive, 
would,  in  my  judgment,  lead  to  difficulties  and  uncertainties  necessarily 
embarrassing  to  the  service. 

I  am  unable,  therefore,  to  recognize  the  conclusive  force  of  the 
argument  that  an  appeal  cannot  be  taken  from  the  decision  of  the 
register  and  receiver  because  it  was  purely  judicial  and  in  no  sense 
executive. 

To  avoid  being  misunderstood  on  this  point,  I  will  add  that  very 
frequently  duties  are  devolved  upon  executive  officers  which  are  merely 
ministerial.  These  duties  do  not  require  the  exercise  of  judgment,  and 
it  is  unimportant  now  to  decide  whether  they  are  or  are  not  executive. 
I  am  clearly  of  opinion  that  very  frequently  duties  devolving  upon 
executive  officers,  which  require  the  exercise  of  judgment  and  discretion, 
are,  with  propriety,  termed  executive.  I  do  not  mean  to  say  that  they 
cannot  be  executive  unless  judgment  and  discretion  are  involved  in 
their  exercise,  but  what  I  wish  to  say  is  that  the  fact  that  judgment 
and  discretion  are  required  in  the  discharge  of  such  duties  does  not 
prevent  them  from  being  properly  termed  executive  duties.  (See  De- 
catur V.  Paulding,  14  Peters,  p.  497.) 

However,  if  the  act  of  February  25,  1869,  viewed  in  connection  with 
the  legislation  of  July  4,  1836,  should  lead  my  mind  to  the  conclusion 
that  it  was  the  intention  of  Congress  to  convert  the  register  and  receiver 
into  arbiters  for  the  final  acyustment  of  the  rights  of  these  derivative 
claimants,  I  should  have  no  hesitation  in  saying  that  an  appeal  would 
not  lie  f^om  their  decision;  and  in  considering  the  intention  of  Congress, 
as  expressed  in  the  act  of  February  25,  1869,  I  feel  called  upon  to  con- 
sider also  the  then  existing  legislation  in  reference  to  the  supervision  of 
the  Commissioner  of  the  General  Land-Office  over  all  the  executive 
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dnties  of  the  register  and  receiyer,  and  also  the  circamstanees  con- 
nected with  the  act  of  February  25,  1869. 

Let  it  be  remembered  that,  bj  this  act,  Congress  was  providing  for 
the  extension  of  saryeys  oyer  the  entire  claim  of  Yigil  and  St.Vrain,in 
conformity  with  our  system  of  public  suryeys,  thereby  treating  their 
whole  claim  as  part  of  the  public  domain. 

It  was  then  provided  that  these  deriyatiye  claimants  of  Yigil  and 
St.  Train  should  establish  their  claims  to  the  satisfaction  of  the  regis- 
ter and  receiyer.  This  devolved  upon  these  officers  very  similar  duties 
to  those  that  are  imposed  under  our  homestead  and  preemption  laws, 
which  require  judgment  to  be  formed  in  regard  to  facts  as  well  as  to 
the  laws  governing  such  facts. 

I  cannot  resist  the  conclusion  that  it  was  intended  to  subject  to  the 
supervision  and  control  of  the  Commissioner,  under  the  act  of  July  4, 
]  836,  the  duties  imposed  upon  the  register  and  receiver  in  regard  to  the 
derivative  claimants  under  Yigil  and  St.  Train.  I  doubt  if  Congress 
would  have  referred  the  rights  of  such  derivative  claimants  to  these 
officers,  but  for  the  fact  that  their  decisions  would  be  subject  to  such 
supervision. 

If  I  had  serious  doubts  in  reference  to  the  construction  of  the  act  now 
under  consideration,  I  should  be  inclined  to  hold  in  favor  of  the  right 
of  appeal  until  such  doubts  were  removed,  because  I  think  the  public 
service  would  suffer  from  a  contrary  ruling.  The  amount  of  ability, 
intelligence,  and  knowledge  which  we  are  able  to  secure  in  persons 
necessarily  employed  as  registers  and  receivers,  would  make  it  danger- 
ous to  devolve  such  important  powers  upon  them  without  the  right  of 
appeal. 

This  question  has  been  substantially  decided  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Barnard's  heirs  Y.Ashley,  (18  How- 
ard, p.  43,)  at  the  December  term,  1855.  It  was  conceded  in  that  case 
that,  under  the  pre-emption  laws  of  1830-34,  the  power  of  ascertaining 
and  deciding  on  the  facts  which  entitled  a  party  to  the  right  of  pre- 
emption was  vested  in  the  register  and  receiver  of  the  land- district  in 
which  the  land  was  situated,  from  whose  decision  there  was  no  direct 
appeal  to  higher  authority. 

The  court,  referring  to  this,  alludes  to  certain  circumstances  in  which, 
under  this  legislation,  the  right  of  supervision  over  the  acts  of  the  reg- 
ister and  receiyer  might  be  exercised  by  the  Commissioner  of  the  Gen- 
eral Land-Office,  and  quotes  the  first  section  of  the  act  of  July  4,  1836. 
The  court  then  proceeds  to  say : 

The  necessity  of  "  tupervinUm  and  controV*  vested  in  the  Commissioner, 
acting  under  tne  direction  of  the  President,  is  too  manifest  to  require  com- 
ment further  than  to  say  that  the  facts  found  in  this  record  show  that  noth- 
ing is  more  easily  done  than  apparently  to  establish,  by  ex  parte  affidavits, 
cnltivation  and  possession  of  particular  quarter-sections  of  land  when  the 
fact  is  untrue  That  the  act  of  1836  modifies  the  powers  of  registers  and  re- 
ceivers to  the  extent  of  the  Commissioner's  action  in  the  instances  before 
us.  we  hold  to  be  true.  But  if  the  construction  of  the  act  of  1836  were  doubt- 
ful, the  practice  under  it  for  nearly  twenty  years  could  not  be  disturbed 
without  manifest  impropriety. 

After  carefully  reviewing  the  act  of  February  25,  1869,  I  am  unable 
to  resist  the  conclusion  that  the  duties  therein  devolved  upon  these 
officers  are  embraced  in  the  act  of  July  4,  1836 ;  and  with  the  light 
thrown  upon  this  question  by  the  decision  of  the  Supreme  Court  of  the 
United  States,  before  referred  to,  I  am  compelled  to  accept  the  con- 
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elusion  that  an  appeal  lies  from  their  decision  in  the   case  now  be- 
fore me. 

I  am  therefore  of  the  opinion  that  it  was  not  the  intention  of  Con- 
gress to  make  the  register  and  receiver  final  arbiters  in  reference  to  the 
rights  of  such  derivative  claimants.  Had  Congress  intended  to  make 
their  decisions  conclusive,  they  would,  I  think,  have  used  some  ex- 
pressions leading  necessarily  to  the  inference  that  such  was  their  inten- 
tion, or  else  tbey  would  have  selected  persons  not  connected  with  the 
Land-Oflice,  and  constituted  them  commissioners  to  decide  upon  the 
^  rights  of  such  derivative  claimants,  as  was  done  for  the  settlement  of 
private  land-claims  in  California,  Louisiana,  and  elsewhere. 

Before  concluding  this  opinion,  I  wish  to  refer  particularly  to  the  act 
of  Congress,  passed  June  2,  1858,  entitled  *'  An  act  to  provide  for  the 
location  of  certain  confirmed  private  land-claims  in  the  State  of  Mis- 
souri, and  for  other  purposes."  This  act,  after  making  provisions  in 
reference  to  the  location  of  certain  confirmed  private  land-claims,  in  its 
third  section  provides : 

That  in  nil  cases  of  conflpmation  by  this  act,  or  where  any  private  land 
claim  has  been  confirmed  by  Conpress,  and  the  same,  in  whole  or  in  part, 
has  not  been  located  or  satisfied,  either  for  want  of  a  specific  location  prior 
to  such  confirmation,  or  for  any  reason  whatsoever,  other  than  the  discovery 
of  fraud  in  snch  claim  subsequent  to  such  confirmation,  it  shall  be  the  duty 
of  the  siirveyor-j^enersil  of  the  district  in  which  such  claim  was  situated, 
upon  satisfactory  proof  that  such  claim  has  been  so  confirmed^  and  that  the  same, 
in  whole  or  in  part,  retnains  unsatisfied,  to  issue  to  the  claimant,  or  his  legal 
representatives,  certificate  of  location  for  a  quantity  of  land  equal  to  that  so 
confirmed  and  unsatisfied. 

It  will  be  observed  that  this  act  authorizes  the  surveyor-general, 
under  certain  circumstances,  to  issue  a  certificate  of  location  for  the 
quantity  of  land  to  whioh  the  applicant  was  entitled,  and  which  land 
had,  for  any  satisfactory  reason,  been  lost  to  the  applicant.  This  cer- 
tificate was  to  be  issued  upon  proof  satisfactory  to  the  surveyor-gen- 
eral that  the  claim  had  been  confirmed,  and  that  it  remained,  in  whole 
or  in  part,  unsatisfied.  And  such  certificate,  by  the  act,  could  be  used 
in  locating  any  of  the  lauds  of  the  United  States  subject  to  sale  or 
private  entry,  at  a  price  not  exceeding  $1.25  per  acre. 

The  duty  thus  imposed  upon  the  surveyor-general  was  very  similar 
to  that  imposed  upon  the  register  and  receiver  by  the  act  of  1860. 

It  is  difficult  to  discover  any  substantial  difference  in  these  two  acts, 
so  far  as  they  impose  certain  duties  upon  the  register  and  receiver  and 
the  surveyor-general. 

Under  this  act  the  Department  assumed  to  regulate  by  rules  the  con- 
duct of  the  surveyor-general  in  discharging  the  duties  devolved  upon 
him,  aud  the  Land-Office  has  uniformly  and  continuously,  for  a  period 
of  sixteen  years,  exercised  supervision  and  control  over  the  acts  of  the 
surveyor-general  connected  with  the  discharge  of  his  duties  under  the 
act  of  June  2,  1858. 

The  right  of  such  supervision  and  control  has  never  been  questioned. 
It  seems  to  have  been  conceded  by  all  those  interested  in  questions 
arising  uuder  this  act  that  such  supervisory  power  exists,  and  was 
authorized  by  the  act  of  July  4,  1836. 

The  observations  made  in  reference  to  the  act  of  June  2,  1858,  are 
applicable  to  the  private  act  of  Jnne  21,  1860,  (12  Stat.,  p.  866,)  as 
well  as  to  the  practice  of  the  Land-Office  in  executing  the  provisions 
of  this  private  act.     There  are  many  other  statutes  that  might  be 
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referred  to  in  support  of  the  same  conclusion,  but  it  is  deemed 
unnecessary  to  mention  them  particularly. 

The  refusal  to  recognize  the  right  of  appeal  in  the  case  now  before 
me  would  reverse  the  practice  of  the  Land-Office,  and  might  result  in 
disturbing  interests  that  are  at  present  free  from  doubt  or  controversy. 

The  motion  under  consideration  is  overruled,  and  the  papers  filed  arc 
herewith  transmitted. 

Very  respectfully, 

C.  DELANO,  Secretary, 
Hon.  S.  S.  Bubdett,  Commissioner  of  the  General  Land- Office, 


No.  511. 


EXTRACT  OF  A  TREATY, 


Made  with  the  Meicican  government,  which  accompanied  a  report  dated 
November  14, 1851,  from  the  United  States  surveyor-general  of  California 
respecting  the  ratio  of  land  measures  between  those  employed  under  the 
Mexican  government  and  those  in  use  in  the  United  States. 

[From  the  Mexican  ordinance  for  land  and  sea.] 

Article  20th  of  the  agreement  entered  into  between  the  minister 
plenipotentiary  of  the  Mexican  republic  and  her  agents  in  London,  the 
15th  of  September,  183T,  with  the  holders  of  Mexican  bonds. 

20th.  In  compliance  of  what  is  ordered  by  the  seventh  article  of  the 
preceding  law,  and  in  order  to  carry  into  effect  the  stipulation  in  the 
preceding  agreement,  in  regard  to  the  holders  of  bonds  deferred,  it  is 
declared  that  the  act  of  which  mention  is  made  in  said  agreement 
answers  to  4,840  English  yards  squared,  equivalent  to  5,T62.403  Mex- 
ican varas  square;  inasmuch  that  the  sitio  de  gafiado  moyer  contains 
4,338.964  acres,  the  Mexican  vara  having  been  found,  by  exact  mea- 
sures, equal  to  837  French  millimetres,  and  consequently  to  *TViMfiAr  of 
the  English  imperial  yard. 

Reducing  the  ratio  of  4,840  square  yards  and  6,T62.403 

square  varas,  the  vara  will  be 32.99312 

Reducing  the  4,338.464  acres 32.99311 

Reducing  the  fraction  iVbVffVff 32.992884 

The  fraction  mentioned  in  note,  ifoWfhfi 32.96718 

TABLE  OF  LAND  MEASUBES  ADOPTED  IN  THE  REPL'BLIC  OP  MEXICO. 


Names  of  the  Measures. 


U 


Sitlo  de  gafiado  moyer 

Crladero  de  guflado  moyer. 

SI  tic  de  gafiado  menor 

Crladero  de  gafiado  menor. 
Caballerlade  tierra. 


Media  cabaUeria......... 

Cnarto    oabaUeria  o  Suerte    de 

tierra 

Fenega  de  sembradoro  de  maiz. . 


Salapara  casa. 

Fnndo  legal  para  pueblos. 


Squai'e 

Square „.... 

Square 

Squai'e 

Bight  angled 

parallelogram. 

Sbuare 

Rlgh  tangled 

paraUelogram. 
Right  angled 

paraUelogram. 

Square 

Square 


?^5 


6,000 
2,600 

1,«WH 
1,104 

653 
662 


t9 

as 

»  0* 


6,000 
-i600 


876 

60 
1,200 


3 


► 

•^ 


r 


662 


662 
276 

184 

60 
1,200 


26,000,000 

6,260,000 
11,111,111  1^ 

2,777,777  8-9 
609,406 

804,704 
163,862 

66,784 

2,600 
1,440,000       j 


41.028 

ia266 

18.232 

4.668 

1 

M2 

0.004 
3.086 


♦  Prom  a  translation  of  a  note  at  the  foot  of  the  page,  it  appears  that  the  first  figure 

V  SuOUlu  De  tf. 
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The  Mexican  vara  is  the  unit  of  all  the  measures  of  length,  the  pat- 
tern and  size  of  which  are  taken  from  the  Oastilian  vara  of  the  mark  of 
Burgos,  and  is  the  legal  vara  used  in  the  Mexican  republic.  Fifty 
Mexican  varas  make  a  measure  which  is  called  cordel,  which  instru- 
ment is  used  in  measuring  lands. 

The  legal  league  contains  100  cordels,  or  5,000  varas,  which  is  found 
by  multiplying  by  100  the  50  varas  contained  in  a  cordel.  The  league 
is  divided  into  two  halves  and  four  quarters,  this  being  the  only 
division  made  of  it.  Half  a  league  contains  2,500  varas,  and  a  quarter 
of  a  league  1,250  varas.  Anciently  the  Mexican  league  was  divided 
into  three  miles,  the  mile  into  a  thousand  paces  of  Solomon,  and  one  of 
these  paces  into  five-thirds  of  a  Mexican  vara ;  consequently  the  league 
had  3,000  paces  of  Solomon.  This  division  is  recognized  in  legal  affairs, 
bat  has  been  a  very  long  time  in  disuse,  the  same  as  the  pace  of  Solo- 
mon, which  in  those  days  was  called  vara,  and  was  used  for  measuring 
lands.  The  mark  was  equivalent  to  two  varas  and  seven-eighths — 
that  is,  eight  marks  containing  twenty-three  varas— and  was  used  for 
measuring  lands. 


IV.   JUDICIAL  DECISIONS. 

PBIVATl  LAND  OLAIMS. 

(a)  In  Alabama  and  Mississippi. 

A  donation  certificate,  under  the  act  of  3  March,  1803,  gives  a  title 
superior  to  that  acquired  by  a  purchase  at  a  public  land  sale.  Boss  v. 
Barlandj  1  Pet.,  655. 

Such  certificate  is  sufficient  if  it  show  the  occupancy  required  by  the 
act,  and  the  particular  land  granted.     Ibid. 

The  commissioners  appointed  under  that  act  were  empowered  to  hear 
evidence  as  to  the  time  of  the  evacuation  by  the  Spanish  troops,  and  to 
decide  upon  the  fact.     Ibid. 

A  Spanish  grant,  confirmed  under  the  act  of  3  March,  1803,  is  valid, 
as  against  any  other  claimant  under  a  Spanish  title.     Eobinson  v.  Minor, 
10  H.,  62T. 

The  decisions  of  the  commissioners  under  the  act  of  31  March,  1814, 
and  its  supplements,  are  conclusive  between  the  parties,  in  all  cases 
within  their  jurisdiction.  Brown  v.  Jackson^  7  Wh.,  218.  S.  P. 
Landes  v.  Brant,  10  H.,  348. 

The  exception  in  the  act  of  26  May,  1824,  confirmmg  certain  lots  to 
the  city  of  Mobile,  and  to  individuals,  refers  to  grants  made  by  Spanish 
authorities,  after  the  acquisition  of  Louis  iana  by  the  United  States  and 
before  the  cession  of  Florida,  of  lands  lying  between  the  Mississippi 
and  Perdido  rivers,  and  in  dispute  between  the  two  governments.  Pol- 
lard^ s  Heirs  v.  Kibbs,  14  Pet,  353.  And  see  Mobile  v.  Eslava,  16  Pet, 
234.  Mobile  v.  EalleU^  Ibid.,  261.  Mobile  v.  Emannes,  1  H.,  95 
Pollard  V.  Files,  2  H.,  591. 

Such  claims  are  within  the  power  of  Congress  to  confirm.     Ibid. 

Jurisdiction  of  the  commissioners  appointed  to  settle  the  claims  of 
the  New  England  Mississippi  Land  Company  to  the  Yazoo  lands. 
CHlman  V.  Brown,  1  Mas.,  191.     s.  o.,  4  Wh.,  255. 

(b)  In  Lousiana,  Missouri  and  Arkansas 
Under  the  acts  of  1805  and  1807,  the  confirmation  by  the  commis- 
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sioners  of  a  land  claim  in  Loniaiana,  does  not  necessarily  enure  to  the 
benefit  of  the  holder  of  the  true  French  or  Spanish  title.  Slrother  v. 
Lucas,  6  Pet,  763. 

Where  the  French  owner  twice  conveyed,  and  possession  went  with 
the  junior  title,  and  its  holder  presented  his  claim,  which  was  confirmed, 
and  the  holder  of  the  elder  title  did  no  act  under  the  laws  of  Congress, 
he  was  held  entitled  to  no  benefit  from  such  confirmation.    Ibid. 

To  entitle  a  claimant  to  confirmation  under  the  act  of  1805,  it  is  ne- 
cessary that  the  parties  should  be  residents,  that  the  Indian  title  should 
have  been  extinguished,  and  that  the  land  should  have  been  actually  in- 
habited  and  cultivated  by  the  grantees,  o^*  for  their  use.  United  States 
V.  D'Auterieve,  10  H.,  609.     United  States  v.  Castant,  12  H.,  43T. 

The  act  of  26  May,  1824,  did  not  create  any  rights,  or  enlarge  those 
previously  existing.    Ibid. 

A  patent  issued  to  a  claimant  on  a  confirmation  under  the  act  of 
1807  is  conclusive  evidence  that  he  had  the  best  Spanish  title,  and  was 
the  lawful  owner  thereof.     Landes  v.  Brant,  10  H.,  348. 

Where  the  inchoate  title  was  sold  in  execution,  whilst  proceedings 
were  pending  for  its  confirmation,  and  a  patent  was  subsequently 
grant^  to  the  debtor,  it  enured  to  the  benefit  of  the  sherifiPs  vendee. 
Ibid.     S.  P.,  Massey  v.Fapin,  24  H.,  362. 

A  patent  was  necessary  to  perfect  a  title  founded  on  a  settlement 
right  before  its  issuance;  the  title,  though  finally  confirmed,  was  but  an 
equitable  one.    Ibid. 

The  act  of  3  March,  1807,  did  not  grant  legal  titles,  it  merely  enables 
the  owners  of  inchoate  titles  to  obtain  patents.  Burgess  v.  Oray,  16 
H.,  48. 

The  act  of  12  AprU,  1814,  confirmed  only  such  titles;  as  had  been  re- 
jected for  want  of  evidence  of  inhabitancy,  on  the  20th  December,  1803. 
Ibid. 

Under  the  act  of  8  March,  1807,  a  claimant  of  land  in  Missouri  ob- 
tained, by  the  decision  of  the  commissioners,  no  title  to  any  particular 
■tract ;  a  survey  was  necessary,  in  order  to  locate  it,  before  his  title 
could  attach.     West  v.  Cochran,  17  H.,  403. 

The  proviso  to  the  10th  section  of  the  act  of  3  March,  1811,  merely 
withdrew  lands  claimed  under  that  act  firom  public  sale,  until  the  com- 
missioners had  decided  on  the  claim.    Ham  v.  Missouri,  18  H.,  126. 

The  act  of  18  June,  1812,  confirming  commons,  &c.,  in  St.  Louis,  ex- 
cepted out  of  its  operatian  only  lands  the  claims  whereto  had  been  con- 
firmed  by  the  board  of  commissioners.  Les  Bois  v.  BromeU^  4  H.,  449. 
Menard's  Heirs  v.  Massey,  8  H.,  293.    WiUot  v.  Sandford,  19  H.,  79. 

The  owner  of  an  inchoate  Spanish  title  to  land  in  Missouri  who  had 
not  presented  a  petition  for  its  confirmation  prior  to  29  May,  1829,  was 
hatred  by  a  subsequent  legislative  confirmation  to  an  opposing  clam- 
ant.    Ibid.    S.  P.,  Bolnnson  v.  Minor,  10  H.,  627. 

The  owner  of  such  claim  never  had  any  standing  in  court,  except  as 
conferred  upon  him  by  the  political  power.     Ibid. 

Under  the  act  of  1812,  it  was  not  necessary  that  the  claimant  of  an 
put-lot  should  have  had,  either  under  the  French  or  Spanish  authori- 
ties, or  those  of  the  United  States,  any  written  recognition  of  his  title, 
or  any  public  survey.  Ouitard  v.  Stoddard,  16  H.,  494,  S.  P.,  Sav- 
ignac  v.  Garrison,  18  H.,  136.     Glasgow  v.  Hortiz,  1  Bl.,  595. 

Nor  was  he  required  by  the  act  of  1824  to  present  the  evidence  of 
his  claim  and  have  it  recognized.     Ibid. 
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He  might  do  so,  and  tbas  estop  the  United  States  and  those  claiming 
under  them  by  subsequent  grant,  or  he  might  relj  on  proving  the  ne- 
cessary facts  by  parol,  if  his  possession  should  be  disturbed.     Ibid. 

Under  the  acts  of  1812  and  1824,  concerning  town  and  village  lots 
in  Missouri,  it  was  not  competent  for  the  vendor  in  1839  to  give  a  cer- 
tificate of  confirmation,  and  thereby  divest  an  existing  title  under  the 
United  States.     Oamache  v.  Piquignot,  16  H.,  461. 

An  equitable  Spanish  title,  not  confirmed  by  the  United  States,  can- 
not prevail  against  a  legal  title  acquired  from  the  latter.  Untied 
States  V.  King.  3  H.  T73. 

The  act  of  29  April,  1816,  did  not  confirm  .the  title  to  a  quantity  of 
land  exceeding  one  league  square.     Ibid. 

The  act  of  11  May,  1820,  did  not  confirm  a  land  claim  in  Louisiana, 
erroneously  reported  as  one  already  confirmed,  but  in  point  of  fact  not 
then  confirmed.     Blanc  v.  Lafayette ^  11  H.,  104. 

The  act  of  26  May,  1824,  for  the  trial  of  the  validity  of  private 
land  claims,  continued  in  force  until  all  appeals  regularly  brought  up 
from  the  district  courts  were  finally  disposed  of.  United  States  v. 
Boisdore^s  Heirs,  8  H.,  113 

The  act  of  26  May,  1824,  applied  only  to  inchoate  titles;  it  had  no 
effect  on  complete  or  perfect  titles.  United  States  v.  Eeynes,  9  H , 
12T.  United  States  v.  Philadelphia,  11  H.,  609.  United  Stales  v. 
Gastant,  12  H.,  43T.  United  States  v.  Pillerin,  13  H.,  9.  UnUed 
States  V.  McCullagh,  Ibid,  216.  United  States  v.  D^Auterieve,  15  H., 
14.  UnUed  States  v.  Roselius  Ibid.,  31.  United  States  v.  Roselius, 
Ibid.,  36.     UnUed  States  v.  Ducros,  Ibid.,  38. 

The  courts  had  jurisdiction,  though  the  petition  stated  the  title  to  be 
a  perfect  one,  if  in  point  of  fact  it  were  not  so.  United  States  v.  Dav- 
enport's Heirs,  15  H.,  1. 

If  part  of  the  land  claimed  had  been  disposed  of  by  the  governme  nt, 
and  its  grantees  were  not  made  parties,  the  court  had  no  power. to  de- 
cree that  floats  should  issue  to  the  claimants.  Ibid.  UnUed  States  v 
Roselius,  15  H  ,  31. 

Under  the  act  of  26  May,  1 824,  the  district  court  had  no  power  to 
decide,  upon  evidence  of  mere  naked  possession,  unaccompanied  by  any 
paper  title.  UnUed  States  v.  Power^s  Heirs,  11  H.,  570.  United  Stales 
V.  Rillieux^s  Heirs,  14  H.,  189.     UnUed  States  v.  Ousman,  Ibid.,  193. 

An  inchoate  right  to  iandwas  a  right  of  property,  protected  by  the 
treaty  for  the  cession  of  Louisana.  Delassus  v  United  Slates,  9  Pet., 
117.  Chouteau^s  Heirs  v.  UnUed  States,  Ibid.,  137.  MUchel  v.  UnUed 
States,  Ibid.,  711.     Soulard^s  Heirs  v.  UnUed  States,  10  Pet.,  100. 

Lead  mines  are  not  excepted  in  the  act  of  26  May,  1824,  for  the  con- 
firmation of  French  and  Spanish  titles.    Ibid. 

Under  the  act  26  May,  1824,  a  claim  to  land  in  Missouri  cannot  be 
confirmed,  unless  some  particular  tract  were  severed  from  the  mass  of 
the  public  domain  by  an  authorized  survey,  or  by  such  a  description  as 
is  capable  of  being  followed  by  a  survey  pursuant  to  its  calls.  SmUh 
V.  UnUed  States,  10  Pet.,  326.  Wherry  v.  UnUed  States,  Ibid.,  338. 
United  States  v.  D^Auterieve,  15  H.,  14.  Winter  v.  UnUed  States, 
Hemp.,  344. 

Under  the  act  of  26  May,  1824,  the  court  could  not  make  an  indefi- 
nite decree  in  favor  of  the  petitioner  for  so  much  land  as  the  govern- 
ment might  have  sold  of  that  acyndged  to  belong  to  him ;  the  precise 
quantity  waste  be  ascertained.    United  States  v,  Moore,  12  H.,  209. 
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Under  that  act,  and  the  act  of  If  Jane,  1844,  reviving  it,  adverse 
claimants  were  required  to  be  made  parties.     Ibid.     United  SkUen  v. 
*DavenporV8  Heirs,  16  H.,  1. 

The  act  of  26  Maj,  1824,  revived  by  that  of  IT  Jnne,  1844,  limits  the 
right  to  file  a  petition  under  a  French  or  Spanish  grant  to  two  years 
from  the  passage  of  the  latter  act.  United  Stales  v.  Pore^,  12  H.,  426. 
Under  the  act  of  26  May,  1824,  the  district  court  had  no  jurisdiction 
to  make  partition  among  the  claimants.  Putnam  v.  United  States, 
Hemp.,  332.     Bullitt  v.  United  States,  Ibid.,  333. 

Under  that  act  the  district  court  had  no  jurisdiction  to  confirm 
a  claim  to  land  lying  mostly  in  another  State.  Galtender  v.  United 
States,  Hemp.,  334. 

In  the  interval  between  the  26  May,  1829,  and  9  July,  1832,  lands 
in  Missouri  claimed  under  imperfect  French  and  Spanish  titles, 
were  not  reserved  from  sale,  and  consequently  a  valid  title  acquired 
from  the  United  States  during  that  period  will  prevail  over  a  Spanish 
title  subsequently  confirmed  by  Congress.  Delaureire  v.  Emison,  16 
H.,  625.  S.  P.,  McGabe  v.  Worthinglon,  16  H.,  86.  Easkm  v.  Salis- 
bury, 21  H.,  426. 

But  a  patent  issued  in  1827  was  void  and  did  not  become  operative, 
propria  vigore,  in  the  interval  between  1829  and  1832.  £aston 
V.  Salisbury,  21  H.,  426. 

A  confirmation,  therefore,  under  the  act  of  4  July,  1836,  to  the- 
original  claimant,  and  ]^b  legal  representatives,  enured  by  way 
of  estoppel  to  his  assignee.  Stoddard  v.  Chambers,  2  H.,  284.  S.  P.., 
Massey  v.  Bapin,  24  H.,  362. 

To  bring  a  case  within  the  2d  section  of  that  act,  so  a»  to  avoid 
a  confirmation,  the  opposing  location  must  be  shown  to  have  been  made 
"  under  the  law  of  the  United  States."    Ibid. 

A  confirmation  by  a  board  of  commissioners  enures  for  the  benefit  of 
the  claimant,  though  holding  by  a  derivative  title.  Strother  v.  Ltu)aSy 
12  Pet.,  412. 

The  acts  of  the  commissioners  to  ac^ust  land  titles  in  Louisiana  are 
conclusive  as  to  all  titles  confirnfed  according  to  law.    Ibid. 

One  claiming  a  share  of  the  grant  as  assignee  cannot  have  a  decree 
unless  he  make  satisfactory  proof  of  the  assignment  United  States  v. 
Patterson,  15  H.,  10. 

A  third  person,  whose  right,  if  any,  is  barred,  as  against  the  govern- 
ment, has  no  right  to  intervene  in  the  proceeding  for  confirmation.  Ibid. 
A  confirmation  to  a  grantee  or  his  legal  representatives  embraces 
representatives  by  contract,  as  well  as  by  operation  of  law.     Hogan  v. 
Page,  2  Wall.,  606- 

In  such  case,  the  question  as  to  the  party  to  whom  the  confirmation 
should  enure,  is  open  in  a  court  of  justice.     Ibid. 

Where  a  part  of  the  land  claimed  under  a  Spanish  concession  had 
been  sold  by  the  United  States,  the  claimant  was  entitled  to  enter  an 
equal  quantity,  to  be  located  on  public  lands  offered  for  sale  in  the  same 
State.     Soulard's  Heirs  v.  United  States.     10  Pet.,  100. 

If  part  of  the  land  claimed  under  a  Spanish  title  be  granted  to  the 
claimant  by  act  of  Congress,  without  a  survey  of  the  residue,  and 
accepted,  this  is  satisfaction  of  the  entire  claim.*  United  Stages  v. 
Boselius,  15  H.,  31. 

Where  a  confirmed  claim  required  a  survey  to  ascertain  its  limits 
and  boundaries,  evidence  is  inadmissible  of  possession  of  different  land, 
40 
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to  show  that  the  survey  made  was  erroneoas.     Stanford  v.  Taylor^ 

18  H.,  409. 

The  confirmation  of  a  land  claim  by  act  of  Congress  confers  a  per- 
fect legal  title,  without  a  patent.  Qrignon  v,  Astor,  2  H.,  319  ;  Chou- 
teau V.  Echhart,  Ibid.,  344.  S.  P.,  La  Eoche  v.  Jones^  9  H.,  166. 

A  confirmed  claim,  when  duly  surveyed,  gives  a  prima  facie  title, 
and  the  United  States  are  bound  by  it,  until  set  aside  by  the  General 
Land- Office.  Cousin  v.  Blanche  Executor ^  19  H.,  203.  Bryan  v.  For* 
syth,  Ibid,  334. 

The  acts  relating  to  incomplete  titles  in  Louisiana  only  confirm  estates 
already  granted  by  the  Spanish  government ;  they  do  not  enlarge  the 
estate,  or  relinquish  any  right  of  the  United  States  as  successors  of 
the  king  of  Spain.     Josephs  v.  United  Stales^  1  N.  &  H.,  197. 

A  confirmation  by  Congress  of  an  imperfect  Spanish  title,  in  Louisi- 
ana, will  not  prevail  against  a  subsequent  entry  and  patent,  unless  the 
title  or  a  survey  under  it  were  so  specific  as  to  ascertain  the  precise 
boundaries  of  the  land.  Ledoux  v.  Blacky  18  H.,  473 ;  Cousin  v.  Blanc's 
Executor,  19  H.,  202. 

Where  adverse  claims  for  the  same  land  are  both  confirmed  by  Con- 
gress, the  elder  confirmation  gives  the  better  title.    Willot  v.  Sandford, 

19  H.,  79. 

Where  Congress  directs  a  court  to  decide  a  private  land  claim,  by 
the  law  of  nations  and  of  the  country  f^om  which  the  title  is  derived, 
it  seems,  that  the  objection  of  alienage  is  i^aived.  United  States  v. 
Repentigny,  6  Wall.,  211. 

Inchoate  rights  to  lands  in  the  Territory  of  Louisiana,  at  the  time  of 
its  cession  to  the  United  States,  when  confirmed  by  Congress,  took 
their  effect  wholly  from  the  act  of  confirmation :  so  that  an  elder  con- 
firmee had  a  better  title  than  a  younger  one,  without  regard  to  the 
priority  of  the  equities,  under  the  French  and  Spanish  governments. 
Dent  V.  Emmeger,  14  Wall.,  308. 

A  provisional  permission  to  occupy,  subsequently  confirmed  by  the 
departmental  assembly,  accompanied  by  a  possession  of  more  than 
sixteen  years,  before  the  change  of  flags,  is  entitled  to  be  confirmed. 
United  States  v.  Pico,  1  Saw.,  347. 

(c)  In  Florida, 

Under  the  act  of  23  May,  1828,  the  acts  of  public  officers  of  Spain, 
in  making  a  grant  of  land,  were  presumed  to  be  valid  in  the  absence  of 
fraud.  United  States  v.  Arredondo,  6  Pet.,  691.  S.  P.,  Delassus  v. 
United  States,  9  Pet.,  712. 

The  United  States  cannot  enter  on  lands,  in  the  possession  of  a  private 
citizen,  without  office  found.    Mitchel  v.  United  States,  9  Pet.,  712. 

The  United  States  have  a  right  to  disprove  a  survey  made  by  the 
Spanish  surveyor-general  of  Florida,  if  the  survey  on  the  ground  do 
not  correspond  to  the  land  granted.  United  States  v.  Breward^  16 
Pet,  143. 

Under  the  act  of  26  May,  1830,  concerning  land  claims  in  Florida, 
the  district  court  had  jurisdiction  of  a  claim  rejected  by  the  commis- 
sioners ;  such  rejection  not  being  deemed  final  action  thereon.  United 
States  V.  Perchemart,  7  Pet,  51. 

The  court  could  not  under  that  act  consider  the  question,  whether  or 
not  the  petitioner  had  conveyed  to  a  third  person.    Ibid. 

The  jurisdiction  conferred  by  the  act  of  1830  for  the  settlement  of 
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land  claims  in  Florida,  is  a  special  and  limited  one,  and  if  the  aver- 
ments in  the  petition  do  not  bring  the  case  within  it,  the  proceedings 
are  void.     United  Btates  v.  Clarke^  8  Pet,  486. 

Under  the  act  of  26  May,  1830,  where  no  question  concerning  the 
authenticity  of  title  papers  is  made  in  the  court  below,  proof  thereof 
cannot  be  required  in  the  supreme  court  on  appeal.  United  States  v. 
Dalespine,  16  Pet.,  319 

After  the  26  May,  1831,  the  courts  of  Florida  had  no  jurisdiction  to 
receive  a  petition  for  the  confirmation  of  a  private  land  claim.  United 
States  V.  Marvin,  3  H.,  620. 

The  supreme  court  having  confirmed  a  claim  for  a  specific  tract, 
ascertained  by  a  survey  made  under  the  order  of  the  court  below,  the 
latter  court  could  not,  on  petition,  correct  any  alleged  mistake  in  such 
survey.     Ghaires  v.  United  States,  3  H.,  611. 

(d.)  In  California. 

Under  the  act  of  3  March,  1851,  respecting  private  land  claims  in 
California,  not  only  inchoate  or  equitable  titles,  but  also  legal  titles,  are 
to  be  passed  upon  by  the  court.     Fremont  v.  United  States,  17  H.,  542. 

A  claim  to  a  mining  right  or  privilege  under  the  Mexican  laws,  is  the 
subject  of  confirmation  under  the  act  of  185L  United  States  v.  Castil- 
lero,  2  Bl.,  18. 

A  Mexican  grant  which  the  Governor  had  failed  to  lay  before  the  d«-> 
partmental  assembly  for  approval,  is  sufficient  for  confirmation  under 
the  act  of  1851.  United  States  v.  Reading,  18  H.,  1.  s.  o.  Hoff.  L. 
Cas.,  18. 

An  inchoate  title,  followed  by  juridical  possession,  presents  an  equity 
which  the  United  States  are  bound  to  respect.  United  States  v.  Eurighi^ 
Hoff.  L.  Cas.,  239. 

Long  continued  and  undisturbed  possession  of  land,  in  California, 
under  a  simple  permission  to  occupy  it,  does  not  give  such  equitable 
claim  as  is  entitled  to  confirmation  under  the  act  of  1851.  Serrano  v. 
UniiPd  States,  5  Wall,  541.     DeHaro  v.  United  States,  Ibid,  599. 

The  size  of  a  Mexican  grant  is  no  ground  for  refusing  to  confirm  it. 
United  States  v.  Sutherland,  19  H.,  363. 

A  grant  of  land  in  California  will  not  be  confirmed  where  there  is  no 
evidence  that  any  of  the  preliminary  steps  required  by  the  Mexican  law 
had  been  taken.  United  States  v.  Garnbuston,  20  H.,  59.  s.  o.  Hoff. 
L.  Cas.,  86 . 

Grantees  under  a  Mexican  claim  may  prosecute  it  for  confirmation  in 
the  name  of  the  original  claimant.     United  States  v.  Sutter ,  21  H.,  171. 

The  jurisdiction  of  the  board  of  commissioners  for  the  settlement  of 
private  land  claims  in  California,  and  of  the  courts  on  appeal,  extends 
not  only  to  the  adjudication  of  questions  relating  to  the  genuineness 
and  authenticity  of  the  grant,  but  also  to  those  relating  to  its  location 
and  boundaries.    Ibid. 

Such  jurisdiction  does  not  terminate  until  the  issue  of  a  patent  con- 
formably to  the  decree.     Ibid. 

It  is  the  duty  of  the  surveyor  general  to  cause  all  private  claims, 
finally  confirmed,  to  be  accurately  surveyed,  and  to  furnish  plats  of  the 
same.     Ibid. 

The  confirmation  of  a  Mexican  land  title,  in  the  name  of  the  original 
grantee,  is  binding  on  his  assignees.  United  States  v.  Gavilland,  1  BL, 
339.    See  United  States  v.  Grimes,  2  Bl.,  620. 
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When  the  Rxivvej  is  complefced  and  a  patent  issaed,  the  assignees  can 
as  ert  their  rights  in  the  ordinary  tribanals.    Ibid. 

The  sole  airsignee  of  a  Mexican  title  could  proceed  for  its  confirmation 
in  his  own  name.     United  States  v.  Grimes^  2  BL,  610. 

But  if  the  claim  has  been  portioned  out  among  several  assignees  the 
proceedings  should  be  in  the  name  of  the  original  grantee.    Ibid. 

Where  different  claims  are  filed  by  the  original  grantee  and  several 
of  his  assignees,  the  cases  ought  to  be  consolidated.    Ibid. 

It  was  the  duty  of  the  commissioners  to  establish  the  boundary  as 
well  as  the  validity  of  the  Mexican  grant,  as  between  the  grantee  and 
the  government,  not  to  settle  disputes  between  several  assignees.  Ibid. 

To  sustain  a  claim  to  land  under  a  Mexican  grant,  where  no  record 
evidence  is  produced,  mere  proof  of  hand- writing  by  third  persons  is  not 
sufficient.     United  States  v.  Osio,  23  H.,  273.    s.  c,  Hoff.  L.  Cas.,  100. 

The  testimooy  of  Mexican  officers  cannot  be  received  to  supply  or 
contradict  the  public  records.     United  States  v.  Neleigh,  1  Bl.,  298. 

The  transfer  of  a  case  to  the  district  court  of  California  under  the 
act  of  3  March,  1851,  is  not  strictly  an  appeal,  but  an  original  proceed- 
ing.    United  States  v.  BUchie,  17  H.,  625. 

Under  the  act  of  31  August,  1852,  the  filing  of  a  transcript  with  the 
clerk  of  the  court  operates,  ipso  facto,  as  an  appeal.    Ibid. 

The  act  of  1851  recognizes  both  legal  and  equitable  rights,  and  is  to 
be  administered  in  a  liberal  manner.  United  States  v.  Moreno,  1 
Wall.,  400. 

Land  claims,  arising  by  virtue  of  a  right  or  title  derived  from  the 
Spanish  or  Mexican  government,  are  required  to  be  presented  to  the 
land  commissioners  for  abjudication.  Higueras  v.  United  States^  5 
Wall.,  827. 

Final  decrees  in  such  cases,  where  no  appeal  is  taken,  are  conclusive 
between  the  government  and  the  claimants.    Ibid. 

The  district  court  in  such  case  has  power  to  order  a  survey,  and  to 
set  it  aside,  or  to  correct  and  modify  it.    Ibid. 

Parties  may  appeal  from  such  order,  but  the  appeal  does  not  open 
the  decree  of  confirmation.    Ibid. 

Such  decrees  are  to  be  construed  by  the  ordinary  rules  of  the  com- 
mon law.    Ibid. 

Where  a  claimant  has  presented  his  petition  to  the  board  of  commis- 
sioners, but  has  neglected  to  support  it  by  evidence,  within  two  years 
thereafter^  such  neglect  does  not  bring  the  claim  within  the  limitation 
prescribed  by  the  act  of  1851.  SwaJt  v.  United  States,  Hoff.  L. 
Cas.,  230. 

In  proceedings  under  the  act  of  3  March,  1851,  the  intervention  of 
adverse  claimants  is  not  to  be  discouraged.  United  States  v.  Fossat, 
20  H.,  413. 

The  record  of  the  district  court  for  the  northern  district  of  California, 
in  a  proceeding  to  confirm  a  Mexican  title,  not  showing  that  the  land 
lay  within  that  district,  the  cause  was  remanded  for  amendment. 
Cervantes  v.  United  States,  16  H.,  619.  • 

Where  there  are  conflicting  claims  under  the  act  of  1851,  and  the 
United  States  bring  the  cause  before  the  supreme  court,  without 
appearing  to  have  any  interest,  the  court  will  remand  the  record,  with 
directions  to  allow  the  contesting  parties  to  proceed  in  the  mode 
prescribed  by  the  act  of  Congress.     United  States  v.  White,  23  H.,  249. 

Where  a  cause  is  remanded  for  further  proceedings,  involving  addi- 


TITLE  VI.]  PRIVATE  LAND  CLAIMSw  629 

tional  proofs,  the  United  States  are  entitled  to  a  reasonable  time 
in  which  to  close  their  testimony.  United  States  ▼.  FosscU,  Hoif.  L. 
Cas.,  373. 

Appeals  onder  the  act  of  1851  are  subject  to  the  general  regulations 
of  the  judiciary  acts.    Castro  y.  United  States,  3  Wall.,  46. 

Under  the  act  of  1851,  an  appeal  may  be  granted,  after  the  expira- 
tion of  the  term  at  which  the  decree  was  rendered.  Noe  ▼.  United 
States,  Hoif.  L.  Cas.,  242. 

Under  the  act  of  31  August,  1852,  if  the  attorney-general  give 
notice  of  his  intention  not  to  prosecute  an  appeal,  the  district  court 
may  give  leave  to  the  claimant  to  proceed  on  the  decree  of  the  board 
of  commissioners.     Beard  v.  Federy,  3  Wall.,  478 

What  is  necessary  to  be  set  out  in  the  petition  in  order  to  give 
jurisdiction  to  the  commissioners.     Ibid. 

A  patent  granted  under  the  act  of  1851  is  conclusive  %b  against  all 
persons  not  holding  superior  titles,  such  as  will  enable  them  success- 
fully to  resist  any  action  of  the  government  in  disposing  of  the 
property.    Ibid. 

Under  the  act  of  1852,  on  failure  to  file  a  notiee.of  an  intention  to 
appeal,  within  six  months,  an  appeal  taken  must  be  dismissed;  the 
district  court  has  no  power  to  allow  such  notice  to  be  filed  nunc 
pro  tune.  Yturbide  v.  United  States,  22  H.,  290,  s.  o.  Hoff.  L. 
Cas.,  273.     • 

On  an  appeal  by  the  claimant,  seeking  a  modification  of  the  decree,  as  to 
the  extent  of  the  grant,  its  validity  is  not  open  to  consideration.  Ma-' 
larin  v.  United  States,  1  Wall.,  282.. 

An  appeal  from  the  confirmation  of  a  Mexican  grant,  does  not  come 

up  as  on  a  bill  of  exceptions  to  evidence,  evidence  of  fraud  or  forgery 

should  be  submitted  to  the  court  below.     United  States  v.  Johnson,  1 

Wall.,  326.     United  States  v.  Auguisola,  Ibid,  352.     United  States  v. 

Yorha,  Ibid,  412. 

If  the  government  claim  no  interest  in  the  lands,  but  allege  that  the 
controversy  is  one  between  individuals,  an  appeal  by  the  United  States 
will  be  dismissed.     United  States  v.  MorillOf  1  Wall.,  706. 

An  appeal  lies  to  the  supreme  court  under  the  act  of  14  June,  1860. 
The  Fossat  Case,  2  Wall.,  649. 

If  no  appeal  be  taken  by  the  United  States,  they  may  appear  as  ap- 
pellees, but  cannot  demand  a  reversal  or  change  of  the  decree.     Ibid. 

Under  the  act  of  14  June,  1860,  no  person  has  any  standing  in  the 
supreme  court,  on  appeal,  who  was  not  admitted  to  intervene  in  the 
court  below.     United  States  v.  Estudillo.  1  Wall.,  710. 

Such  intervention  should  appear  on  the  record,  to  give  the  parties  a 
standing  in  court.     Ibid. 

The  confirmation  of  a  claim,  under  the  act  of  1851,  enures  to  the 
benefit  of  the  confirmee,  only  so  for  as  the  legal  title  is  concerned  ;  it 
does  not  affect  equitable  interests  in  third  persons.  Toumsend  v. 
Greeley,  5  Wall.,  326. 

Where  both  parties  have  obtained  confirmations  by  a  board  of  com- 
missioners, for  the  same  land,  the  courts  may  go  behind  the  confirma- 
tion and  ascertain  which  has  the  superior  equity.  Berthold  v  McDon- 
aid,  22  H.,  334,  S.  P.     Thurn  v.  UnUed  States,  Hoff.  L.  Cas.,  298. 

Prior  to  the  act  of  14  June,  1860,  if  a  survey  of  a  confirmed  Mexican 
grant  did  not  conform  to  the  decree,  the  remedy  was  with  the  Commis- 
sioner of  the  General  Land-Office,  prior  to  the  issuing  of  the  patent;  the 
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district  court  bad  no  jariBdiction  to  grant  relief.     United  States  y,  Sepul- 
veda,  1  Wall.,  104. 

The  confirmation  of  a  Mexican  grant  does  not  affect  the  rights  of 
third  persons,  whose  lines  may  conflict  with  those  of  the  tract  con- 
firmed to  the  claimant.      United  States  y.  Sanchez,  Hoff.  L.  Gas.,  133. 

If  the  decree  confirming  a  claim,  under  the  act  of  1851,  fix  the  bound- 
aries of  the  tract,  the  survey  must  conform  thereto.  United  States  v. 
Halleck,  1  Wall.,  439.     The  Fossat  Case,  2  Wall,  649. 

The  act  of  1860  gives  the  district  court  no  power  to  change  the 
decree  of  confirmation.     The  Fossat  Case,  2  Wall.,  649. 

A  reference  to  the  original  title-papers  will  not  rectify  an  erroneous 
description.     United  States  y.  Ealleck,  1  Wall.,  439. 

A  confirmation  fixing  the  boundaries  of  the  trax^t,  acquiesced  in  by 
the  United  States,  is  conclusive,  not  only  as  to  the  title,  but  also  as  to 
the  boundaries.     Ibid.     United  States  v.  Billing,  2  Wall.,  444. 

It  seems  that  in  locating  land  under  a  confirmed  Mexican  grant,  com- 
pactness of  form,  and  conformity  to  the  lines  of  the  public  surveys 
must  be  preserved,  to  the  exclusion  of  the  selections  of  the  grantee. 
The  Sutter  Case,  2  Wall.,  652.  United  States  v.  Armijo,  5  Wall.,  444. 
8.  0.,  Hoff.  L.  Gas.,  248. 

Such  grant  may,  however,  be  located  in  two  parcels,  where  from  the 
character  of  the  country,  the  entire  quantity  cannot  be  located  in  one 
tract.    Ibid. 

Where  the  boundaries  designated  embrace  a  greater  quantity  of  land 
than  that  confirmed,  the  grantees  may  select  the  location  of  the  proper 
quantity,  in  one  body  and  compact  form,  subject  to  their  election  by 
previous  residence  and  by  sales  made  by  them.  United  States  v.  Pa- 
checo,  2  Wall.,  587.  United  States  v,  Armijo,  5  Wall.,  444.  s.  a, 
Hoff.  L.  Gas.,  248. 

Where  the  sea  or  a  bay  is  named  as  a  boundary,  the  line  of  ordinary 
high  water  mark  is  intended,  where  the  common  law  prevails.    Ibid. 

If  the  government  and  the  claimant  be  both  satisfied  with  the  loca- 
tion of  the  grant,  a  third  person  who  seeks  to  contest  it,  must  show  title 
to  some  part  of  the  l&nd  embraced  in  the  survey.  Dehon  v.  Bernal, 
3  Wall.,  774. 

When  all  the  elements  prescribed  by  the  decree  cannot  possibly  be 
complied  with,  a  survey  which  conforms  to  it  as  near  as  may  be  will 
not  be  disturbed.    Ibid. 

The  limitation  contained  in  the  condition  of  the  grant  must  govern, 
and  the  claimant  be  confirmed  to  the  precise  quantity  of  three  square 
leagues.     Marsh  v.  United  States,  Hoff.  L.  Gas.,  301. 

The  holder  of  any  interest  in  a  Galifornia  land  claim,  however  small, 
has  a  right  to  insist  upon  a  fair  location  of  the  quantity  granted,  how- 
ever such  location  may  clash  with  the  wishes  of  his  co-ownerti.  United 
States  V.  Armijo,  5  Wall.,  444.     s.  c,  Hoff.  L.  Gas.,  248. 

A  proceeding  in  the  district  court,  in  a  land  case,  on  an  appeal  from 
the  Board  of  Gommissioners,  is  an  original  one,  and  the  whole  case  is 
open.     Qrisar  v.  McDowell,  6  Wall.,  363. 

An  appeal  to  the  Supreme  Gourt  suspends  the  effect  and  operation  of 
the  decree,  only  when  by  the  judgment  of  the  appellate  court,  the  claim 
of  the  confirmee  may  be  defeated.     Ibid. 

A  decree  of  the  board  of  commissioners,  or  of  the  Federal  courts, 
when  it  becomes  final,  takes  effect,  by  relation,  as  of  the  day  when  the 
claim  was  presented  to  the  board.    Ibid. 
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If  the  evidence  of  a  boundary  line  between  two  Mexican  grants  be 
conflicting  and  irreconcilable,  the  Supreme  Court  will  not  interfere  with 
the  deciflion  of  the  court  below.     Alviso  v.  United  StcUes,  8  Wall.,  337. 

The  United  States  cannot  object  to  the  correctness  of  a  boundary  line» 
in  an  approved  survey,  if  they  have  not  appealed  from  the  decree  ap- 
proving it.    Ibid. 

An  order  of  the  district  court,  allowing  a  third  party  to  intervene, 
under  the  act  14th  of  June,  1860,  is  a  decision  that  be  possesses  an  in- 
terest entitling  him  so  to  intervene;  and  such  interest  cannot  be  ques- 
tioned, for  the  first  time,  in  the  appellate  court.     Ibid. 

The  board  of  commissioners  erected  under  the  act  3  March,  1851, 
had  jurisdiction  of  a  claim,  under  a  grant  of  a  lot  by  a  Mexican  gov- 
ernor, within  the  limits  of  the  pueblo  of  San  Francisco ;  and  such  claim 
was  not  required  to  be  presented  in  the  name  of  the  corporate  authori- 
ties of  the  city.     Lynch  v.  BemcU,  9  Wall,  315. 

The  14th  section  of  the  act  of  1851,  (1  Bright  Dig.,  113,)  does  not 
apply  to  all  lots  situated  within  the  limits  of  a  city,  town,  or  village, 
which  existed  on  the  7th  of  July,  1846,  but  only  to  the  lots  owned  or 
claimed  by  such  city,  town,  or  village.    Ibid. 

It  has  no  application  to  lots  held  fuiversely  to  the  corporation  or  town, 
by  independent  titles.     Ibid. 

If  the  board  had  jurisdiction  of  a  claim,  its  adjudication,  however 
erroneous,  cannot  be  collaterally  assailed,  on  the  ground  that  it  was 
made  upon  insufficient  evidence.    Ibid. 

The  exception  made  in  the  final  decree  of  confirmation  to  the  city  of 
San  Francisco,  is  not  limited  to  parcels  of  land  claimed  under  perfect 
grants,  but  includes  all  parcels  claimed  by  private  parties,  under  grants 
from  the  authorities  of  the  former  government,  the  claims  to  which  had 
been,  or  might  be,  subjected  to  the  examination  of  the  federal  tribunal. 
Ibid. 

.  Under  the  act  3  March,  1851,  the  court  possesses  the  power  to  open 
a  case,  for  the  purpose  of  hearing  newly-discovered  evident^  upon  the 
title  of  the  claimant     United  States  v.  Racha,  9  Wall.,  ^39. 

In  passing  upon  a  Mexican  grant  in  California,  the  question  is,  what 
right  did  the  grantee  acquire  from  the  Mexican  authorities  ?  The  court 
cannot  inquire  into  any  acts  or  omissions  by  them,  since  these  authori- 
ties were  displaced,  to  wit,  the  6th  July,  1846.  Homshy  v.  United 
States,  10  Wall.,  224. 

By  the  treaty  of  cession,  the  United  States  were  bound  to  protect 
all  titles  to  lands,  legal  or  equitable,  perfect  or  imperfect     Ibid. 

The  confirmation  of  a  land  claim  under  the  act  of  1851,  even  when 
followed  by  a  patent,  is  not  conclusive  of  the  equitable  rights  of  third 
parties ;  they  may  assert  their  rights  in  a  court  of  equity,  against  the 
patentee,  and  parties  claiming  under  him,  with  notice.  Header  y. 
Norton,  1 1  Wall.,  442. 

A  decree  confirming  a*  claim  under  a  Mexican  grant,  with  a  proviso 
that  it  should  be  without-prejudice  to  parties  claiming  under  the  origi- 
nal grantee,  which  is  afiSrmed  on  appeal,  so  far  as  it  confirmed  the 
original  grant,  gives  to  parties  claiming  under  the  confirmee  the  same 
benefits  as  were  reserved  to  them  by  the  original  decree.  Steinbach 
V.  StewaH,  11  Wall.,  566. 

The  confirmation  of  a  Mexican  pprant  segregates  the  land,  when  sur- 
yeyed,  from  the  public  domain,  and  invests  the  confirmee  with  the 
legal  title;  it  does  not,  however,  conclude  the  equitable  rights  of  third 
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perBons  under  the  same  tide.  GarperUier  v.  Montgomery,  13  Wall., 
480. 

Where  a  Mexican  grant  has  heen  confirmed,  and  a  patent  issued  to 
•  parties  claiming  under  a  defective  derivative' title,  a  bond  fide  purchaser 
from  them  is  not  chargeable  with  notice  of  the  invaliditj  of  such  deriv- 
ative title.     Hardy  v.  Harbin,  1  Saw.,  194. 

The  commissioner  of  the  General  Land-Office  has  jurisdiction  to  revise 
or  set  aside  a  survey  of  a  Mexican  grant,  made  by  the  United  States 
surveyor  general  for  California.     Bissell  v.  Henshaw,  1  Saw.,  553. 

Proceedings  to  enforce  Mexican  grants,  under  the  act  of  1860,  are 
judicial  in  their  nature,  and  conclude  all  parties  thereto,  and  those  who 
are  required  to  make  themselves  parties ;  they  are  in  the  nature  of 
proceedings  in  rem,  and  all  parties  claiming  any  interest  must  inter- 
vene, or  be  concluded.    Ibid. 

Where  two  patents  interfere,  the  parties  claiming  under  the  elder 
grant,  though  the  last  be  finally  located  and  patented,  have  the  better 
title.     Ibid. 

FBBNGH  TITLES. 

A  French  grant  in  Louisiana,  in  1722,  unaided  by  a  survey, 
the  calls  of  which  are  too  vague  to  designate  any  particular  tract  of 
land,  will  not  support  an  ejectment.    Denise  v.  Buggies,  16  H.,  242. 

A  French  grant  of  land  in  Louisiana,  after  the  3  November,  1762, 
the  date  of  its  cession  to  Spain,  by  the  treaty  of  Fontainebleau,  is  void. 
United  Statenv.  D^AiUerieve,  10  H.,  609.  S.  P.,  U.  MontauUv.  United 
States,  12  H.,  47.     United  States  v.  PilleHn,  13  H.,  9. 

Such  title  has  not  been  confirmed  by  any  act  of  Congress.     Ibid. 

In  Louisiana,  until  1798,  while  the  power  to  grant  lands  was  vested 
in  the  military  governor,  the  commandants  of  posts  were  employed  to 
make  the  original  concession  and  order  of  survey,  and  to  put  the 
applicant  in  possession.    Delassus  v.  United  States,  9  Pet,,  117. 

A  grant  or  concession  made  by  an  officer  authorized  to  make  it,  is 
presumed  Xo  be  conformable  to  his  powers.  Ibid.  Sirother  v.  Lucas, 
12  Pet.,  410.   ' 

O'Reilly's  regulations  were  intended  for  the  government  of  subordi- 
nate officers,  not  to  control  the  power  of  the  governor.    Ibid. 

Concession  of  land  by  the  governor-general  of  Louisiana  confirmed. 
Ibid.  Chouteau's  Heirs  v.  United  States,  9  Pet,  137.  Mackey  v. 
United  States,  10  Pet,  340 

The  regulations  of  O'Reilly  were  not  in  force  in  Upper  Louisianai 
Mackey  v.  United  States,  10  Pet,  340. 

After  the  power  to  grant  laws  was  transferred,  in  1798,  from 
the  military  governor  to  the  intendant-general,  the  commanders  of  posts 
were  sub-delegates;  but  their  power  to  make  orders  of  survey,  and 
thus  grant  incipient  rights,  capable  of  being  perfected  into  complete 
titles,  was  not  affected.  Chouteau's  Heirs  v.  United  Stales,  9  Pet, 
137.     Mackey  v.  United  Slates,  10  Pet,  340, 

In  a  contest  between  a  French  and  a  Spanish  title,  a  patent  from  the 
United  States  does  not  affect  the  rights  of  the  .other  party.  New 
Orleans  v.  De  Armas,  9  Pet.,  223. 

A  French  grant  on  condition  of  improvement  and  occupancy,  which 
has  not  been  complied  with,  cannot,  after  a  great  lapse  of  years, 
be  allowed  to  prevail  against  the  title  of  the  government ;  an  act  of 
Congress  appropriating  the  land  is  equivalent  to  an  ''office  found/' 
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and  reuDites  it  to  the  public  domain.  United  States  y,  Bepentigny,  5 
Wall.  21L 

If  the  documentary  evidence,  produced  by  the  claimant,  of  an  in- 
complete title  to  land  in  the  French  cession  of  1808,  contain  no  suffi- 
cient boundary  lines,  so  as  to  sever  it  from  the  pablic  domain,  the  con- 
cession creates  no  private  right  of  property  which  can  be  asserted  in  a 
conrt.  without  an  antecedent  survey  and  location.  Maguire  v.  Tyler ^ 
8  Wall,  650. 

The  courts  have  no  jurisdiction  to  determine  a  controversy  between 
two  claimants,  setting  up  distinct  imperfect  titles,  under  the  former  gov- 
ernment, to  the  same  parcel  of  land ;  the  political  power  alone  is  com- 
petent to  determine  to  which  the  perfect  title  shall  be  made.     Ibid. 

Where  a  patent  has  been  issued  to  one  who  protests  against  the  way 
in  which  it  was  made,  and  the  record  shows  that  he  never  accepted  it, 
the  Secretary  of  the  Interior  may  recall  it.     Ibid. 

Where  a  patent  is  issued  on  a  claim  that  has  no  certain  limits,  reserv- 
ing all  valid  adverse  rights,  a  second  patent  to  another  claimant,  for  a 
portion  of  the  same  land,  is  operative  to  convey  the  title.     Ibid. 

SPANISH  TITLES. 

The  laws  of  Spain,  as  to  the  disposition  of  the  royal  domain  in 
Louisiana,  whilst  it  was  held  by  Spain.  Strother  v.  Lucas,  12  Pet., 
411.  •  United  States  v.  Detespine,  15  Pet.,  319.  Les  Bois  v.  Bramell, 
4  H.,  449.  Bissell  v.  Penrose,  8  H.,  317.  Lecompte  v.  United  States, 
11  H.,  116.  United  States  v.  Power* s  Heirs,  Ibid.,  570.  United 
States  V.  Moore,  12  H.,  209.  UnUed  States  v.  Simon,  Ibid.,  433. 
Winter  v.  United  States,  Hemp.,  344. 

Form  of  a  complete  Spanish  title.  Menard's  Heirs  v.  Massey,  8  H., 
293. 

The  authorities  of  Spain  had  power  to  make  grants  of  the  public 
domain  in  Florida,  in  accordance  with  their  own  ideas  of  the  merits  of 
the  frrantee,  and  our  courts  can  only  pass  on  the  question  whether,  a 
grant  was  made,  and  what  was  its  legal  effect.  United  States  v.  Hati- 
son,  16  Pet.,  196.     United  States  v.  Acosta,  1  H.,  24. 

From  1774,  the  governor  of  East  Florida  had  power  to  grant  lands, 
without  special  restriction  as  to  quantity.  United  States  v.  Percheman, 
7  Pet,  51.     United  States  v.  Bodman,  15  Pet.,  130. 

His  order  of  survey,  made  after  the  24  January,  1819,  was  made 
void  by  the  treaty.    Ibid. 

In  1781,  the  Spanish  governor  of  Louisiana  had  no  power  to  make  a 
grant  of  lands  in  West  Florida.  United  States  v.  Power^s  Heirs,  II 
H.,  570. 

A  complete  unrecorded  title  was  not  barred  as  against  the  United 
States  by  any  act  of  Congress,  though  barred  as  against  one  desiring 
title  from  the  government.     Ibid. 

A  title  to  lands  in  Florida,  obtained  from  Indian  tribes,  and  ratified 
by  the  local  Spanish  authorities,  before  the  cession  was  confirmed. 
Mitch  el  V.  United  States,  9  Pet.,  711.  United  States  v.  Fernandez,  10 
Pet.,  303. 

A  Spanish  grant  for  lands  in  the  possession  of  the  Indians,  passed 
the  title  of  the  crown  subject  only  to  the  Indian  title ;  such  title  is 
valid  as  against  the  United  States.  United  StcUes  v.  Fernandez^  10 
Pet,  803. 
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Spanish  grants  made  after  the  treaty  of  1782,  within  the  territory 
east  of  the  Mississipi,  and  north  of  a  line  drawn  from  that  river  at  the 
31st  degree  of  north  latitude,  east  to  the  middle  of  the  Apalacbicola, 
are  inyalid.  Henderson  v.  Poindexter,  12  Wh.,  630.  United  States 
▼.  ReyneSj  9  H.,  127.  La  Roche  y.  Jones,  Ibid.,  155.  Robinson  y. 
Minor,  10  H.,  627.     United  States  v.  Philadelphia,  11  H.,  609. 

No  Spanish  grant  made  while  the  country  was  wrongfully  occupied 
by  Spain  can  be  valid,  unless  confirmed  by  some  law  of  the  United 
States.-  Ibid.  S.  P.,  De  La  Groix  v.  Chamberlain,  12  Wh.,  599. 
Pollard  V.  Files,  2  H.,  591.     Pollard  v.  Hagan,  3  H.,  212. 

The  act  of  26  March,  1804,  annulling  Spanish  grants  of  land  between 
the  Mississippi  and  Perdido,  is  valid.  Ibid.  Garcia  v.  Lee,  12  Pet., 
511.  Keene  v.  Whitaker,  14  Pet,  170.  S.  P.,  UnUed  Slates  v. 
Reynes,  9  H.,  127.  United  States  v.  Philadelphia,  11  H.,  609.  Glenn 
V.  United  States^  13  H.,  250.  De  Vill&monVs  Heirs  v.  United  States, 
Ibid ,  261.    s.  c,  Hemp.,  389. 

A  grant  made  before  the  24  January,  1818,  is  valid,  though  the 
survey  were  not  made  until  afterwards,  provided  it  were  made  before 
the  exchange  of  flags;  and  it  is  no  objection  to  such  a  grant,  that 
the  metes  and  bounds  were  not  set  forth.  United  States  v.  Acosta,  1 
H.,  24. 

Though  the  country  west  of  the  Perdido  river  was  not  acquired 
from  Spain,  as  part  of  West  Florida,  yet  incipient  titles  acquired  from 
the  Spanish  authorities  when  confirmed  by  Congress,  are  valid.  Pol- 
lard V.  Files,  2  H.,  591. 

Under  the  treaty  of  1819,  the  title  to  lands  which  had  been  granted 
by  the  king  of  Spain,  was  confirmed  by  force  of  the  instrument  itself 
United  States  v.  Percheman,  7  Pet,  51.  United  States  v.  Clarke,  9 
Pet,  168.  Mitchel  v.  United  States,  Ibid.,  711.  SmUk  v  Uiiited 
States,  10  Pet.,  326.  United  States  v.  darkens  Heirs,  16  Pet,  228. 
Les  Bois  v.  Bramell,  4  H.,  449. 

A  presumption  arises  from  the  grant  itself,  that  the  officer  had 
authority  to  make  it.     Ibid.    DelassiLs  v.  United  States,  9  Pet,  117. 
Mitchel  V.  United  States,  Ibid  ,711.     Strother  v.  Liu^as,  12  Pet,  410. 
United  States  v.  Peralta,  19  H.,  343. 

The  recital  of  a  royal  order  in  a  Spanish  grant,  which  does  not 
authorize  the  grant,  does  not  necessarily  show  that  the  grant  was 
made  without  authority.  United  States  v.  Clarke,  8  Pet,  436. 
Strother  v.  Lucas,  12  Pet.,  411.  United  States  v.  Rodman,  15  Pet, 
130. 

The  treaty  of  1819  provided  for  grants  made  by  a  governor,  who 
had  a  general  authority  to  grant  lauds,  and  his  act  is  to  be  taken  as 
not  only  prima  facie  valid,  but  as  binding  until  disavowed,  even  if  the 
crown  had  powerto  disavow  it     Ibid. 

Though  perfect  Spanish  titles  need  no  confirmation,  yet  titles  granted 
on  conditions  not  performed,  and  for  the  non-performance  of  which  no 
excuse  is  shown,  are  void  as  against  the  government.  United  States 
V.  Wiggins,  14  Pet,  334.  UnUed  States  v.  King,  3  H.,  773.  S.  C,  7 
H.,  833.  Bissell  v.  Penrose,  8  H.,  317.  United  States  v.  Turner, 
Ibid..  663.  Glenn  v.  United  States,  13  H.,  250.  s.  c.  Hemp.,  394. 
DeVillemont^s  Heirs  v.  United  States,  13  H.,  261.  a  o.,  Hemp.,  389. 
Winter  V.  United  States,  Ibid.,  344. 

A  concession  by  the  governor  of  East  Florida  in  1817,  granting  to 
the  petitioners  "  license  to  construct  a  water  saw  mill  on  the  creek 
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known  by  the  name  of  P.,  bounded  by  the  lands  of  S.  H.;  and  this 
tract  not  being  sufficient,  I  grant  him  the  equivalent  quantity  in  C.  S., 
about  a  mile  east  of  this  mill,  but  with  the  precise  condition  that  as 
long  as  he  does  not  erect  said  machinery  this  grant  shall  be  considered 
nolli  and  without  value  or  effect,  until  that  event  takes  place ;  and  then 
in  order  that  he  may  not  receive  any  prejudice  from  the  expensive  ex- 
penditures which  he  is  preparing,  he  will  have  the  faculty  of  using  the 
pines  and  other  trees  comprehended  in  the  square  of  five  miles,  or  the 
equivalent  thereof,  which  five  miles  are  granted  to  him  in  the  men- 
tioned place,  the  avails  of  which  he  will  enjoy  without  any  defalcation 
whatever,"  was  held  to  be  a  valid  grant  of  land.  United  States  v.  Bich- 
ard,  8  Pet,  470. 

A  concession  on  condition  becomes  absolute  when  the  condition  is 
performed.  United  States  v.  Clarke,  9  Pet ,  168.  S.  P.,  United 
States  V.  Sibbald,  10  Pet.,  313.     United  States  v.  Kingsley,  12  Pet,  4T6. 

A  grant  on  a  condition  precedent,  not  performed,  and  no  excuse 
being  shown  for  non-performance,  is  invalid  against  the  United  8tates. 
United  States  v.  MiWs  Heirs,  12  Pet.,  215.  United  States  v.  Kingsley, 
Ibid.,  476.  United  States  v.  Drummond,  13  Pet,  84.  United  States 
V.  Burgemn,  Ibid.,  86.  United  States  j,  Wiggins,  14  Pet,  334. 
Buyck  V.  United  States,  16  Pet,  216.  O'Hara  v.  United  States,  Ibid., 
276.     United  States  v.  BoisdorS,  11  H.,  63. 

A  Spanish  permit  to  form  an  establishment  in  the  Mississippi,  fol- 
lowed by  possession  and  improvements,  entitled  the  occupant  to  640 
acres,  including  his  improvements;  though  the  Indian  title  was  not 
then  extinguished.     Marsh  v.  Brooks,  14  IL,  614. 

Though  a  grant  declare  that  it  was  made  in  conformity  with  a  royal 
order,  yet  if  it  also  show  that  it  had  other  considerations,  and  in  fact 
was  not  founded  on  such  order,  it  is  not  invalid,  because  the  quantity 
granted  was  in  excess  of  what  the  royal  order  permitted.  United  States 
V.  Bodman,  16  Pet.,  130. 

A  recital  in  a  8pani8h  grant  of  one  of  its  considerations  will  not  be 
deemed  a  condition,  if  not  declared  to  be  so,  and  the  grant  be  in  terms 
absolute.     Ibid. 

If  a  concession  by  the  governor  of  East  Floridtf  did  not  ascertain 
the  particular  land  granted,  so  that  it  could  be  severed  from  the  public 
domain,  by  a  survey  pursuant  to  its  calls,  and  the  only  survey  made 
by  the  grantee,  under  the  Spanish  authorities,  was  of  land  not  granted, 
the  grantee  has  no  title  as  against  the  United  States.  United  States  v. 
Forbes,  15  Pet,  173.  S.  P.,  Buyck  v.  United  States,  Ibid.,  215. 
O^Hara  v.  United  States,  Ibid.,  275.  United  States  y.  Delespine,  Ibid., 
319.  United  States  v.  Miranda,  16  Pet,  163.  Bissell  v.  Penrose,  8 
H.,  317.      Villalobos  v.  United  States,  10  H.,  641. 

A  Spanish  grant,  which  did  not  contain  any  description  by  which 
the  land  could  be  located,  and  was  connected  with  no  survey,  did  not 
create  a  private  property  in  any  part  of  the  public  domain.  United 
States  Y.  King,  3  H.,  773.  United  States  t.  Lawtm,  6  H.,  10.  UnUed 
St<Ues  ▼.  BoisdorSj  11  H.,  63.     Lecompte  v.  United  States,     ibid.,  115. 

Where  a  petition  for  a  Spanish  concession  was  for  a  tract  without 
defined  boundaries,  which  was  referred  to  the  solicitor  general,  with 
instructions  to  put  the  petitioner  in  possession  if  no  prejudice  would 
thereby  result  to  third  persons,  such  grant  was  not  absolute  without 
subsequent  action  by  the  government.  Lecompte  v.  United  States,  11 
H.,  115. 
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There  was  no  ordinance  engrafting  a  condition  upon  a  mill  grant 
United  States  v.  Hauson,  16  Pet.,  196. 

The  return  of  a  private  surveyor,  employed  as  the  agent  of  the  gran- 
tee, is  not  presumed  to  be  correct;  it  is  a  mere  private  paper,  and  is  not 
evidence.    Ibid. 

The  survey  not  conforming  in  part  to  the  grant,  the  claim  was  as  to 
such  part  disallowed.  United  States  v.  Lem,  8  Pet.,  479  S.  P.,  United 
States  v.  Huertas,  9  Pet,  171.  United  States  v.  Forbes,  16  Pet,  173. 
Villalobos  v.  United  States,  10  H.,  541. 

Where  the  survey  was  not  conformable  to  the  grant,  a  new  survey 
was  ordered.  United  States  v.  Segni,  10  Pet,  306  United  States  v. 
Seton,  Ibid,  309.  United  States  v.  Sibbald,  Ibid,  313.  United  States 
V.  Breward,  16  Pet,  143. 

A  survey  by  the  surveyor  general  of  Florida,  made  after  24th  of  Jan- 
uary, 1818,  at  a  different  place  from  that  called  for  by  the  grant,  is  in- 
operative.    United  States  v.  Breward,  16  Pet.,  143. 

But  if  the  grant  sufficiently  described  the  land  to  enable  a  surveyor 
to  run  the  lines,  it  is  valid,  and  a  survey  will  be  directed.  Ibid.  S.  P., 
United  States  v.  Low,  16  Pet,  162. 

The  certificate  of  a  survey,  by  the  surveyor  general  of  the  Spanish 
province  of  Florida,  is  to  be  taken  as  prima  '/acie  correct.  Ibid.  United 
States  V.  Low,  16  Pet,  162.     United  States  v.  Hauson,  Ibid,  196. 

A  survey  of  a  Spanish  concession,  made  by  a  surveyor,  and  approved 
by  the  surveyor  general,  is  binding,  both  on  the  United  States  and  the 
grantee,  but  not  on  third  persons.  Menard^ s  Heirs  v.  Massey,  8  H., 
293 

The  surveyor  general  of  Florida,  under  the  Spanish  government  had 
no  authority  to  change  the  location  of  a  grant,  or  to  split  up  the  sur- 
veys ;  he  was  bound  to  make  the  surveys  in  reasonable  conformity  with 
the  grant     Villalobos  v.  United  States,  10  H.,  541. 

The  Spanish  grant  to  Arredondo,  for  land  at  Alachua  in  Florida, 
gave  a  valid  title  under  the  treaty  of  1819,  the  laws  of  nations,  of  the 
United  States,  and  of  Spain.  United  States  v.  Arredondo,  6  Pet .  691. 
S.  P.,  New  Orleans  v.  De  Armas,  9  Pet,  223.  United  States  v.  Kings- 
ley,  12  Pet,  476.  • 

The  contracts  between  the  Spanish  government  and  the  Marquis  de 
Maison  Rouge  did  not  amount  to  a  perfect  grant  United  States  v.  King^ 
7  H.,  833.     UnUed  States  v.  Coxe,  17  H.,  41. 

The  grant  of  lands  in  Florida  by  the  king  of  Spain  to  the  duke  of 
Alagon  was  annulled  by  the  treaty  of  1819.  Clark  v.  Braden,  16  H., 
635. 

The  title  of  Dubuque,  under  a  grant  from  the  Fox  Indians,  confirmed 
by  the  Spanish  governor  of  Louisiana,  was  merely  a  permit  to  work 
mines,  and  occupy  for  that  purpose  the  needful  land.  Chouteau  v. 
Molony,  16  H.,  203. 

Grants  by  the  military  commander  of  the  Spanish  post  at  Nacogdo- 
ches, for  the  purpose  of  grazing,  fitted  and  used  for  that  object, 
and  having  defined  limits,  conferred  an  inchoate  title.  United  States 
V.  DavenporVs  Heirs,  15  H.,  1. 

Concessions  of  land  made  by  governors  of  East  Florida,  confirmed. 
United  States  v.  Huertas,  8  Pet..  475.  United  States  v.  Oomez,  Ibid., 
477.  United  States  v.  Fleming^s  Heirs,  Ibid.,  478.  United  States  v. 
Younge,  Ibid.,  484.  United  States  v.  Hernandez,  Ibid.,  485.  United 
States  V.  Huertas,  Ibid.,  488.     United  States  v.  Fatio^s  Heirs,  Ibid., 
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492.  United  States  y.  Gibson,  Ibid.,  494.  United  States  v.  Clarke^  9 
Pet.,  168.  United  States  v.  Huertas,  Ibid,,  171.  Mitchelx.  United 
St(Ues,l\Ad.,  711.  United  States  v.  Fernandez,  10  Pet  303.  United 
States  y.  Segni,  Ibid.,  306.  United  States  v.  Chaires,  Ibid.,  308. 
United  States  v.  Seton,  Ibid  ,  309.  United  Slates  v.  Sibbald,  Ibid.,  313. 
United  States  v.  Le^,  13  Pet,  81.  United  States  v.  Arredondo^s 
Heirs,  Ibid.,  88.  United  States  v.  Waterman^s  Heirs,  14  Pet,  478. 
{7ni^e<2  fif/o^es  v.  Rodman,  15  Pet,  130.  United  States  y.  Delespine, 
Ibid.,  226.     UhiZ^d  S^a/e8  v.  Clarke's  Heirs,  16  Pet,  228. 

A  SpaDiBh  grant  gave  but  an  incipient  right,  wbich,  when  saryeyed, 
required  confirmation  bj  the  governor.  United  States  y.  Hanson,  16 
Pet,  196.  Les  Bois  y.  Bramell,  4  H.,  449.  Bissell  y.  Penrose,  8  H., 
317.  (7Zenn  y.  iJni^ed  S^flrfe«,  13  H.,  250.  b.  c,  Hemp.,  394.  De 
VillemonVs  Heirs  y.  United  States,  Ibid.,  261.     s.  0.,  Hemp.,  389. 

Bj  the  laws  of  Spain  and  the  regulations  of  the  province  of  Lcuisi* 
ana,  the  survey  of  an  open  concession  was  necessary  to  give  it  locality, 
and  perfect  the  title  of  the  grantee.  Winter  v.  United  States,  Hemp., 
344.  De  Villemont  v.  United  States,  Ibid.,  389.  S.  C,  13  H., 
261.     Glenn  v  U  nited  States,  Hemp.,  394.     s.  o ,  13  H.,  250. 

What  amounted  to  a  survey,  according  to  the  laws  of  Spain. 
Ibid. 

The  action  of  the  Spanish  governor,  in  his  judicial  capacity,  upon  a 
grant  of  land,  did  not  amount  to  a  confirmation  of  it  in  his  political 
capacity.     United  States  v.  Ducros,  15  H.,  38. 

An  inchoate  Spanish  title  in  Missouri  was  assignable  and  conse* 
quently  subject  to  be  mortgaged ;  and  a  confirmation  of  it  enured  to 
the  benefit  of  claimants  finder  the  mortgage.  Massey  v.  Fapin, 
24  H.,  362. 

An  assignee  could  claim  under  a  Spanish  concession,  and  obtain 
a  confirmation  in  the  name  of  the  original  owner  of  the  Spanish  title, 
and  when  confirmed,  the  title  enured  to  the  assignee.  Bissell  v.  Fen- 
rose,  8  H.,  317. 

An  incomplete  Spanish  title,  confirmed  by  Congress,  will  not 
prevail  against  a  patent  for  the  same  land  issued  prior  to  such 
confirmation.     Menard* s  Heirs  v.  Massey,  8  H.,  293. 

In  confirming  a  Spanish  title,  the  courts  have  no  power  to  designate 
a  new  location,  varying  from  the  original  concession.  United  States  v. 
Levy,  13  Pet.,  81.  United  States  y.  Arredondo^s  Heirs,  Ibid., 
133.     United  States  v.  Forbes,  15  Pet,  178. 

A  paper  writing,  making  a  grant  by  a  royal  officer  of  Spain,  in 
Florida,  addressed  to  a  public  officer,  whose  duty  it  was  to  keep 
the  original,  and  issue  a  copy,  need  not  be  produced ;  the  copy  issued 
is  deemed  an  original.  United  States  y.  Fercheman,  7  Pet,  51. 
United  States  v.  Wiggins,  14  Pet.,  334.  United  States  y.  Bodman,  15 
Pet,  130.     United  States  v.  Delespine,  Ibid.,  226. 

The  authenticity  of  a  document  having  been  sanctioned  by  a  Span-* 
ish  tribunal,  which  acted  on  it,  in  making  a  title,  it  is  too  late  to  ques- 
tion its  genuineness,  as  respects  that  title.  United  States  v.  Delespine, 
15  Pet,  319. 

Though  a  document  purporting  to  be  a  return  of  a  Spanish  survey 
have  been  recognised  by  the  colonial  authorities  as  genuine,  and 
is,  therefore,  to  be  deemed  so,  prima  facie,  yet  it  may  be  shown  to  be 
forged  and  antedated.     United  States  v.  King,  3  H.,  773. 

A  paper  extracted  from  a  Spanish  register  of  land-titles  in  Louisiana, 
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which  contains  only  the  recitals  which  asaallj  preceded  a  formal  grant, 
is  not  evidence  of  title.     United  States  v.  Le  Blanc,  12  H.,  435. 

A  Spanish  grant  of  land,  lying  between  the  Mississippi  and  Perdido 
rivers,  made  subsequently  to  the  treaty  of  St.  Ildefonso,  in  1801,  was 
invalid ;  by  that  treaty,  the  disputed  territory  was  ceded  to  France, 
and  Spain  ceased  to  have  any  title  thereto.  United  States  v.  Lynde, 
11  Wall,  632. 

Such  grants  were  not  confirmed  by  the  treaty  of  1819,  ceding 
the  Floridas  to  the  United  States.     Ibid. 

But  they  were  confirmed  by  the  act  22  June,  1860.  (2  Bright.  Dig., 
401.)    Ibid. 

MEXIOAN  TITLES. 

The  United  States,  by  the  act  of  1851,  declared  the  conditions  under 
which  they  would  discharge  their  political  obligations  to  Mexican 
grantees.    Beard  v.  Federy,  3  Wall.,  479. 

The  treaty  of  Guadaloupe  Hidalgo  protects  the  property  held  by 
towns  under  the  Mexican  government,  as  well  as  that  of  individuals. 
Townaend  v.  QreeUy,  5  Wall.,  326. 

The  power  of  the  Mexican  government  to  grant  lands  in  California 
did  not  cease  until  the  actual  conquest  of  the  country.  Fainter  v. 
United  States,  Hoff.  L.  Cas.,  249. 

The  authority  and  jurisdiction  of  Mexican  officers  to  make  grants  of 
land  expired  on  the  7th  July,  1846.  United  States  v.  Yorba,  1  Wall., 
412.  See  United  States  v.  Workman,  Ibid.,  745.  United  States  v. 
Jones,  Ibid.,  765. 

Mexican  grants  or  concessions  are  of  ii^ee  kinds.  1.  Grants  by 
specific  boundaries,  where  the  donee  is  entitled  to. the  entire  tract  de- 
scribed. 2.  Grants  by  quantity,  within  a  larger  tract,  where  the  donee 
is  entitled  to  that  quantity  and  no  more.  '  3.  Grants  of  a  certain 
rancho  by  name,  where  the  donee  is  entitled  to  the  tract  by  boundaries 
if  given,  or  if  not,  according  to  the  limits  of  his  possession  and  settle- 
ment.   Higueras  v.  United  States,  5  Wall.,  827. 

Ordinary  grants  and  those  for  meritorious  services  are  governed 
by  the  same  principles.  Tesckemacher  v.  United  States,  Hoff.  L. 
Cas.,  28. 

.  By  the  laws  of  Mexico,  an  Indian  was  capable  of  receiving  a  grant 
of  land  and  holding  it,  with  the  same  rights  as  a  white  person.  United 
States  V.  Ritchie,  17  H.,  525. 

Upon  the  secularization  of  the  mission  lands,  in  1833  and  1834,  they 
became  subject  to  grant  in  the  same  manner  as  other  parts  of  the  pub- 
lic domain.  Ibid.  United  States  v.  Cervantes,  18  H.,  553.  s.  c,  3 
Am.  L.  R.,  745.    Hoff.,  L.  Cas.,  9. 

The  title  to  the  mission  lands  in  California  was  never  vested  in  the 
church,  which  had  only  an  usufruct  in  them.  United  States  v.  Cer- 
vantes, 18  H.,  553.     8.  0.,  3  Am.  L.  R.,  745.    Hoff.,  L.  Cas.,  9. 

The  governor  had  no  power  to  grant  the  orchards  and  like  property 
of  the  missions.     Larkin  v.  Unit^  States,  Hoff.,  L.  Cas.,  313. 

A  grant  by  the  Mexican  governor  of  California,  of  ten  square 
leagues  of  land,  within  a  specific  district  of  country,  in  consideration 
of  meritorious  services,  conferred  an  equitable  right  to  so  much  land 
within  that  district,  valid  as  against  the  Mexican  government,  and 
consequently  as  against  the  United  States,  though  the  particular 
tract    had    not    been  designated    by  a  survey  at  the  time  of  the 


TITLE  VI.]  PRIVATE  LAND  CLAIMS.  639 

cession.  Fr&mont  v.  United  States^  IT  H.,  542.  s.  o.,  Hoff.  L. 
Cas.,  20.  United  Stales  v.  Larkin,  18  H.,  658.  s.  o.,  Hoff.  L.  Cas,, 
41.  United  States  v.  ArmijOf  5  Wall.,  444.  s.  a,  Hoff.  L.  Cas.,  248. 
Semple  v.  United  States,  Ibid.,  37.  Yount  v.  United  States^  Ibid.,  43. 
United  States  v.  Soto,  Ibid.,  68.  United  States  v.  Pacheco^  Ibid.,  113. 
Pico  V.  United  States,  Ibid.,  116.  United  States  v.  Weber,  Ibid.,  126. 
Chaholla  v.  United  States,  Ibid.,  130.  Pico  ▼  United  States,  Ibid., 
142.     Nunez  v.  United  States,  Ibid.,  191. 

The  particular  land  to  which  such  title  is  to  attach  must  be  ascer- 
tained bj  a  survey,  made  under  the  authority  and  in  the  mode 
provided  by  the  laws  of  the  United  States.     Ibid. 

Although  the  title  did  not  become  perfect  until  approved  by  the 
departmental  assembly,  yet  an  immediate  interest  passed  by  the  grant ; 
it  was  the  governor's  duty  to  have  submitted  the  case  to  the  depart- 
mental assembly,  and  if  they  had  rejected  it,  then  to  have  laid 
the  same  before  the  supreme  government  of  the  republic.  United 
States  V.  Beading,  18  H.,  1.  s.  o.,  Hoff.  L.  Gas.,  18.  United  States 
V.  Cervantes,  18  H.,  553.  s.  o.,  3  Am.  L.  R.,  745.  Hoff.  L.  Cas., 
9.  United  States  v.  Larkin,  18  H.,  557.  s.  c,  Hoff.  L.  Cas.,  41. 
See  United  States  v.  Castellero,  23  H.,  464.  Beard  v.  Federy, 
3  Wall.,  479. 

If,  when  submitted,  a  committee  reported  in  favor  of  the  grant,  but 
no  final  action  appeared  to  have  been  taken,  the  grantee  should  have 
the  presumption  of  a  decision  in  his  favor.  United  States  v.  Cer^ 
vantes,  18  H.,  553.      s.  o.,  3  Am.  L.  R.,  745.     Hoff.  L.  Cas.,  9. 

The  want  of  approval  of  a  grant  by  the  departmental  assembly,  does 
not  affect  its  validity.     United  States  ▼.  Johnson,  I  Wall.,  326. 

By  the  Mexican  law,  a  formal  delivery  of  possession,  after  the  ex- 
ecution of  the  grant,  was  essential  for  the  investiture  of  the  title. 
Graham  v.  United  States,  4  Wall.,  259. 

How  such  delivery  of  juridical  possession  was  given.     Ibid. 

The  record  of  such  proceeding  controls  the  action  of  the  United  States 
surveying  officers,  when  the  grant  is  cqnnrmed.     Ibid. 

Where  a  doubt  arises  upon  the  meaning  of  a  grant,  as  to  the  quan- 
tity ceded,  reference  may  be  had  to  the  juridical  possession  delivered  to 
the  grantee.     United  States  v.  Pico,  5  Wall.,  536. 

The  non-performance  of  a  condition  subsequent,  the  performance  of 
which  the  disturbed  condition  of*  the  country  rendered  impossible,  did 
not  avoid  the  grant.  United  States  v.  Beading,  18  H.  I.  s.  a,  Hoff. 
L.  Cas.,  18.  United  States  v.  Vaca,  18  H.,  556.  See  Fuentes  v.  United 
States,  22  H.,  443. 

A  condition  annexed  to  the  grant  inconsistent  with  the  public  policy 
of  the  United  States,  was  annulled  by  the  conquest.     Ibid. 

The  absence  of  the  usual  conditions  in  a  colonization  grant,  requiring 
cultivation  and  inhabitancy,  etc.,  does  not  impair  its  validity.  United 
States  V.  Yorha,  1  Wall.,  412. 

The  Mexican  law  of  1824  prohibits  the  union  in  one  hand,  as  pro- 
perty, of  more  than  one  league  of  irrigable  land,  four  leagues  of  farming 
land,  and  six  for  stock  raising.  United  States  v.  Eartnell,  22  H.,  286. 
s.  c,  Hoff.,  L.  Cas.,  207. 

This  was  held  by  the  departmental  assembly  to  prohibit  the  grant  of 
five  leagues  in  Lower  California,  and  of  eleven  leagues  in  Upper  Cali- 
fornia, to  the  same  person.    Ibid. 

The  concurrence  of  the  departmental  assembly  was  necessary  to  per- 
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feet  the  grants,  and  they  having  reduced  the  one  in  Upper  California 
to  five  leagaeB,  no  more  can  be  claimed  from  the  United  States.     Ibid. 

Where  neither  the  petition  nor  the  patent  stated  the  quantity  of  land 
granted,  but  the  concession  and  direction  by  the  governor  to  the  proper 
officer  to  issue  the  patent  limited  the  quantity  to  eleven  square  leagues, 
this  concession  and  direction  constitute  a  part  of  the  evidence  of  title, 
and  are  sufficient  to  make  the  grant  good  for  that  amount.  United 
States  V.  Larkin^  18  H.,  557.     s.  o.,  Hoff.  L.  Cas.,  41. 

The  petition  being  accompanied  by  a  map,  giving  the  location  and 
boundaries  of  the  tract,  and  the  patent  referring  to  this  map,  the  land 
can  be  located  by  it.  Ibid.  Ur^ited  States  v.  Stttherland,  19  H.,  363. 
United  States  v.  Pacheco,  Hoff.  L.  Cas.,  150. 

No  question  having  been  raised  in  the  court  below,  as  to  the  grant 
being  a  fraudulent  one,  it  cannot  be  questioned,  on  that  ground,  in  the 
Supreme  Court  Ibid.  See  United  States  v.  Gambvston,  20  H.,  59. 
8.  0.,  Hoff.  L.  Cas.,  86. 

Neither  the  act  of  the  Mexican  Congress  of  1824,  nor  the  regula- 
tions of  1828,  prescribe  any  particular  form  of  grants  or  patents  of  the 
public  lands.    Ibid. 

Where  three  of  the  boundaries  of  a  grant  are  accurately  defined,  but 
the  fourth  is  left  undetermined,  the  quantity  of  land  granted  will  fix 
its  location.  United  States  v.  Fossat,  20  H.,  413.  s.  c,  Hoff.  L.  Cas., 
211,376. 

Where  the  surplus  remaining  of  a  particular  tract  was  granted,  "  the 
extent  of  which  is  about  five  leagues,  more  or  less,''  the  words  were 
held  not  to  be  a  limitation,  but  a  mere  estimate  of  the  extent  of  such 
surplus.  United  States  v.  D^Agwirre,  1  Wall.,  311.  S.  P.,  United  States 
V.  Fico,  5  Wall.,  536. 

The  words  "  a  little  more  or  less  "  in  a  Mexican  grant  are  operative 
to  pass  to  the  grantee  such  fractional  part  of  a  league  as  may  bt^  found 
in'excessof  the  quantity  named  in  the  grant.  United  States  v.  Etftudillo, 
Hoff.  L.  Cas.,  204.  United  States  v.  Fossat,  Ibid.,  211.  S.  P.,  Ibid., 
376. 

Where  two  grants  were  made  for  specific  quantities,  without  desig- 
nation of  location,  except  that  they  were  within  the  same  general 
boundaries,  which  included  a  much  larger  quantity  of  land,  a  prior 
location  and  settlement  by  the  grantee,  under  a  provisional  licenst^.  was 
held  to  give  a  superior  equity  in  the  location  of  his  grant.  United 
States  v.  Armijo,  5  Wall.,  444.     8.  P.,  Hoff.  L.  Cas.,  248. 

An  order  from  the  governor  allowing  the  claimant  to  search  for  land 
in  Califomia,  followed  by  a  petition  for  a  grant,  its  reference  to  the 
alcalde,  and  his  report  that  the  land  did  not  belong  to  any  private  in- 
dividual, conferred  no  vested  interest  ip  the  claimant  which  was  binding 
on  the  government  United  States  v.  Oarciay  22  H.,  274.  s.  c,  Hoff. 
L.  Cas.,  157. 

Where  a  grantee  under  the  colonization  law  suffered  eleven  years  to 
elapse  without  taking  any  step  towards  the  completion  of  his  title  or 
the  fulfillment  of  the  obligations  imposed,  and  there  was  no  exf/edienie 
in  the  archives  to  show  the  segregation  of  the  land  from  the  public 
domain,  nor  any  delivery  of  possession  or  other  assertion  of  ri^rht,  he 
will  be  deemed  to  have  abandoned  the  grant  prior  to  the  date  of  the 
treaty  of  cession.  United  States  v.  Noe,  23  H.,  312.  s.  c,  Hoff.  L. 
Cas.,  162. 

Where  thB  claimant  under  a  Mexican  grant  has  only  an  equitable 
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title,  the  petition  and  concession  must  be  taken  together,  to  fix  the 
amount  of  land  granted.  •   Yonlz  v.  UnitedStates,  23  H.,  495. 

The  decree  of  1824,  and  the  regulations  of  1828,  forbade  the  coloni- 
zation of  territory  comprehended  within  20  leagues  of  the  boundaries 
of  anj  foreign  state,  and  within  10  leagues  of  the  sea-coast,  without 
the  consent  of  the  supreme  executive  power.  Arguello  v.  United 
SlctteSf  18  H.,  539.  United  States  v.  Cervantes^  Ibid.,  553.  s.  c,  3, 
Am.  L.  R.,  745.     Hoff.,  L.  Cas.  9. 

But  this  restriction  only  embraced  grants  to  empresarios,  who  in- 
tended to  introduce  large  colonies  of  foreigners;  it  did  not  prohibit 
grants  within  those  limits  to  native  citizens.     Ibid. 

The  consent  of  the  federal  executive  of  Mexico  was  essential  to  the 
validity  of  a  grant  of  lands  within  ten  leagues  of  the  coast.  League 
V.  Egery,  24  H.,  264.     Foote  v.  JSgery,  Ibid.,  267. 

The  law  of  1824  Und  the  regulations  of  1828,  were  the  only  Mexican 
laws  on  the'  subject  of  granting  lands  in  the  territories  (except  those 
regulating  towns  and  missions),  and  the  authority  of  the  governors  and 
other  officers  is  defined  by  them.  United  States  v.  Vallejo,  1  Bl.,  541. 
United  States  v.  Castillero,  2  BL,  17. 

It  was  the  usage  of  the  Mexican  government  in  California  to  set 
apart  for  the  use  of  the  Indians,  small  lots  of  land  appurtenant  to  the 
houses  in  which  they  resided  around  the  missions,  and  a  claim  to  such 
lot  may  be  confirmed,  on  proof  of  possession  for  a  long  period,  in  the 
grantee  and  his  assigns.     United  States  v.  Witson,  1  Bl.,  267. 

The  ordinances  made  and  established  by  the  King  of  Spain  in  1783, 
prescribe  the  mode  of  acquiring  title  to  mines,  and  were  in  force  in 
Mexico  at  the  date  of  the  American  conquest  of  California.  United 
States  V.  Castillero,  2  Bl.,  18. 

A  strict  compliance  with  the  terms  and  conditions  of  those  ordinances 
was  required  to  vest  a  title  to  a  mine.    Ibid. 

B^gistry  is  the  basis  of  title  to  a  mine,  and  no  mine  could  be  lawfully 
worked  until  registered.     Ibid. 

Title  to  a  mine  vested  by  the  decree  of  the  proper  tribunal,  in  a  case 
duly  presented  for  decision,  and  by  the  registry  of  the  adjudication, 
together  with  the  proceedings  on  which  it  was  founded.     Ibid. 

The  supreme  government  of  Mexico  reserved  to  itself  the  power  over 
its  mines,  and  withheld  all  jurisdiction  of  that  nature  from  the  local 
authorities.     Ibid. 

The  jurisdiction  of  the  governor  under  the  colonization  laws  extended 
only  so  far  as  to  make  grants  of  public  lands ;  he  could  not  grant  a 
mine  as  private  property.     Ibid. 

By  the  laws  of  Mexico,  the  property  of  pueblos  or  towns  was  held, 
not  absolutely,  but  in  trust  for  the  benefit  of  the  inhabitants ;  munici- 
pal bodies  erected  since  the  conquest  succeeded  to  the  possession  of 
such  property.     Tovmsend  v.  Oreeley^  5  Wall.,  326. 

A  pueblo  or  town  once  formed  and  recognized,  became  entitled  to 
the  use  of  certain  lands,  for  the  benefit  of  its  inhabitants,  which  were 
upon  petition  set  apart  and  assigned  to  it,  and  no  other  evidence  of  title 
was  required ;  the  disposition  of  such  lands  was,  at  all  times,  subject  to 
the  control  of  the  government     United  States  v.  Pico,  5  Wall.,  536. 

In  construing  grants  of  land  in  California,  by  the  Spanish  and  Mex- 
ican authorities,  the  state  of  the  country  and  the  policy  of  the  gov- 
ernment are  to  be  taken  into  consideration.     United  States  v.  Suther' 
land,  19  H.,  364. 
41 
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A  complete  expediente,  according  to  the  laws  and  castoms  of  Mexico, 
consists  of  a  petition  with  desmo  annexed,  order  of  reference,  decree 
of  concession  and  copy  of  the  grant      United  States  y.  Knight,  I 

Bl.,  227. 

As  a  general  rule,  to  support  a  Mexican  title  to  land  in  California,  the 
written  evidence  of  the  grant,  in  the  forms  required  by  law,  must  be 
found  in  the  public  archives  and  records.  United  States  v.  Castro,  24 
H.,  346.  United  States  v.  Knight,  1  BL,  227.  United  States  v. 
Neleigh,  Ibid.,  298.  UnUed  States  v.  Vallejo,  Ibid.,  641.  White  v. 
United  States,  1  Wall.,  660.  Romero  v.  United  States,  Ibid.,  721  s. 
0.  Hoff.,  L.  Cas.,  219.  Pico  v.  United  States  2  Wall.,  279.  Peralta 
V.  United  States,  3  Wall.,  434.     United  States  v.  Oomez,  Ibid.,  752. 

To  support 'such  title  by  secondary  evidence,  the  claimant  must  show 
the  existence  of  the  record,  and  its  loss  or  destruction,  and  that  he  en- 
tered into  possession  under  the  grant.  Ibid.  Pico  v.  United  States, 
2  Wall.,  279.  Peralta  v.  United  States,  3  Wall.,  434.  Vnited  States 
V.  Polac/r,  Hoff.  L.  Cas.,  284. 

Jimeno's  Index  is  not  an  authoritative  proof  of  grants  therein  enu- 
merated, or  a  conclusive  exclusion  of  grants  not  so  registered ;  but  it 
may  be  referred  to  as  evidence.  Ibid.  See  Romero  v.  United  States, 
1  Wall,  721. 

A  presumption  arises  from  the  espediente  and  definitive  title,  that 
the  grantee  was  a  Mexican  citizen,  and  as  such  entitled  to  hold  land. 
Dalton  V.  United  States,  22  H  ,  436. 

A  recital  in  the  grant  itself,  that  the  legal  prerequisites  had  been  com- 
plied with,  is  not  sufficient  ground  for  a  presumption  that  they  had 
been  observed,  the  records  having  been  destroyed.  Fuentes  v.  United 
States,  22  H.,  443.     Den  v.  Hill,  1  McA.,  480. 

A  genuine  grant  is  not  vitiated,  by  a  fraudulent  attempt  to  alter  it 
by  erasures  and  interlineations,  for  the  purpose  of  enlarging  the  quan- 
tity, made  after  the  cession  of  California.  United  States  v.  Westj  22 
H,3I5. 

If  a  grant  after  delivery  be  altered  as  to  the  quantity  of  land 
granted,  by  direction  of  the  grantor,  and  then  re-delivered,  this  is  in 
effect  a  re  execution  of  the  grant.  Malarin  v.  United  States,  1  Wall., 
282. 

The  right  of  a  pueblo  or  town  to  an  assignment  of  lands  for 
the  benefit  of  its  inhabitants,  was  an  imperfect  one,  until  such  lands 
were  definitely  assigned;  and  afterwards,  the  use  and  disposition 
of  them  were  subject  to  the  control  of  the  government.  Orisar 
V.  McDowell,  6  Wall,  363. 

In  the  execution  of  the  treaty  obligations  with  respect  to  property 
claimed  under  the  Mexican  laws,  the  government  may,  if  it  please,  act 
by  legislation  directly  upon  a  claim  preferred.     Ibid. 

The  authority  of  the  Mexican  governors  to  make  alienations  of  the 
public  domain,  within  the  limits  of  California,  ceased  on  the  7th  July, 
1846.  Stearns  v.  United  States,  6  Wall.,  689.  And  see  Hornby  v. 
United  States,  10  Ibid.,  224. 

A  grant  of  land  in  California,  purporting  to  have  been  made  by 
Governor  Pio  Pico,  on  the  2d  May,  1846,  held  to  be  invalid.  Roland 
V.  United  States,  7  Wall.,  743.  See  Homshy  v.  United  States, 
10  Ibid.,  224. 

Where  a  Mexican  grant  designates  the  land  granted  by  a  particular 
name,  and  specifies  the  quantity,  but  not  the  boundaries,  the  grantee  is 
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entitled  to  the  ijuantity  specified,  within  the  limits  cf  his  settlement  and 
possession,  if  that  amount  can  be  obtained  without  encroachment  on 
the  prior  rights  of  adjoining  proprietors.  Alviao  v.  United  States,  8 
Wall.,  337.     Hornsby  v.  United  States,  10  Ibid.,  224. 

The  Commissioner  can  not  properly  grant  a  patent,  under  the  7th 
section  of  the  act  23  July,  1866,  (2  Bright.  Dig.,  105,)  unless  the  pur- 
chaser bring  himself,  by  affirmative  proofs,  within  the  words  of  the 
law.     The  Secretary  v.  McOarrahan,  9  Wall.,  298. 

The  alcalde  was  the  chief  executive  officer  of  the  pueblo  of  San 
Francisco,  and  as  such,  had  authority  to  make  grants  of  the  pueblo 
lands,  subject  to  the  authority  lodged  in  the  ayuntamiento,  and  still 
higher  authority  of  the  departmental  governor  and  assembly.  Merry- 
man  v.  Bourne,  9  Wall,  5y2. 

The  ordinance  of  the  common  council  of  San  Francisco,  known  as 
the  Yan  Ness  ordinance,  gave  to  the  parties  holding  alcalde  grants, 
within  certain  defined  limits  in  that  city,  where  the  grants  had  been 
recorded  in  the  proper  books,  deposited  with  the  recorder  of  the  county 
of  San  Francisco,  on  or  before  8  April,  1850,  a  new  title,  upon  which 
an  action  would  lie,  if  the  grants  were  by  themselves  ineffectual  to  pass 
the  title.    Ibid. 

The  act  of  Congress  of  1  July,  1864,  was  a  confirmation  of  the  title 
held  under  the  Yan  Ness  ordinance,  and  took  effect,  by  relation,  as  of 
the  time  when  the  act  of  the  State  Legislature,  confirming  the 
ordinance,  was  passed.     Ibid. 

A  grant,  coupled  with  a  decree  that  all  places  ceded  for  ranches,  in 
that  jurisdiction,  should  remain  as  provisional  grants,  until  the  common 
lands  of  the  city  should  be  regulated,  was  not  absolute,  if  the  tract  fell 
within  the  limits  of  the  town-land,  when  ascertained.  United  States 
V.  Bocha,  9  Wall.,  639. 

A  Mexican  grant  of  land,  by  quantity,  in  a  designated  locality, 
passed  to  the  grantee  the  quantity  of  land  specified,  to  be  afterwards 
laid  .off  by  official  authority ;  this  measurement  and  segregation  from 
the  public  domain  could  only  be  made  by  the  officers  of  the  govern- 
ment.    Eomsby  v.  United  States,  10  Wall.,  224. 

Although  a  general  possession  of  the  land  ceded  was  permitted 
before  the  official  measurement,  the  grantee  acquired  thereby  no  abso- 
lute right  to  the  land  occupied,  which  would  control  the  action  of  the 
officers  of  the  government  in  the  segregation  of  the  land.    Ibid. 

Although  the  regulations  of  1828  provided  that  a  map  of  the  land 
solicited  should  accompany  the  petition  for  a  grant,  this  was  not  ex- 
acted in  all  cases ;  the  governors  exercised  a  discretionary  power  of 
dispensing  with  it,  under  special  circumstances.     Ibid. 

Although  the  regulations  required  the  governor,  upon  receiving  a 
petition  for  land,  to  obtain  the  necessary  information  as  to  the  qualifi* 
cations  of  the  petitioner  and  the  character  of  the  land,  yet  a  formal 
reference  to  the  local  authorities  was  not  requisite ;  the  governor  might 
act  on  his  own  investigations,  or  otherwise.     Ibid. 

A  clause  in  the  grant,  subjecting  it  to  the  approval  of  the  depart- 
mental assembly,  did  not  prevent  the  title  A:om  passing  to  the  grantee ; 
but  until  such  approval,  he  was  in  by  a  defeasible  title.  It  was  the 
duty  of  the  governor,  not  of  the  grantee,  to  submit  the  grant  to  the 
assembly  for  its  approbation.     Ibid. 

A  grant  of  the  surplus  laud  remaining  in  two  places,  after  satisfying 
two  prior  gprants  to  other  parties,  with  a  coudition  that  the  grautee 
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should  solicit  the  proper  judge  to  give  him  judicial  possession,  was  not 
forfeited,  under  the  Mexican  law,  bj  a  failure  to  comply  with  the  con- 
dition, but  only  left  the  land  open  to  denouncement  by  other  parties. 
Ibid. 

Some  formal  and  regular  proceedings  were  required  to  effect  a 
divestiture  of  the  grantee's  interest,  and  these  had  their  inception  in  a 
denouncement  by  a  party  desirous  of  obtaining  the  land ;  an  inquisition 
then  followed,  as  to  whether  or  not  the  condition  had  been  complied 
with,  or  so  disregarded  as  to  justify  a  decree  of  forfeiture.    Ibid. 

An  instrument  reciting  the  purchase  of  a  tract  of  land  from  the 
original  grantee,  and  granting  and  transferring  all  the  party's  right 
therein  to  another,  '*  who  shall  make  such  use  thereof  as  may  be  most 
convenient  to  him,"  operated,  under  the  law  of  Mexico,  as  a  conveyance 
of  the  title.     Steinbach  v.  Stewart,  11  Wall,  566. 

A  Mexican  grant  of  land  made  after  the  conquest  of  California,  is 
utterly  void.     Alexander  v.  Boulet,  13  Wall.,  386. 

The  departmental  assemblies  had  no'power  to  alien  the  public  domain, 
except  for  purposes  of  settlement  or  cultivation ;  the  right  to  dispose  of 
it  for  other  purposes  rested  with  the  supreme  government  alone.  United 
States  V.  Vigil,  13  Wall.,  449. 

A  Mexican  grant  which  does  not  identify  the  precise  tract  granted, 
either  by  description  or  by  reference,  is  an  imperfect  title,  which  needs 
the  further  action  of  the  government  of  the  United  States  to  confirm  it. 
Garpentier  v.  Montgomery,  13  Wall.,  480. 

An  alcalde  of  the  pueblo  of  San  Francisco,  in  1846,  had  no  authority 
to  revoke  a  grant  once  made  by  him  and  delivered;  a  mutilation  of  the 
record  could  not  divest  the  title  of  the  grantee.  Montgomery  v.  Be- 
vans,  1  Saw.,  653. 

A  grant  to  a  person  deceased  was  void.     Ibid. 

In  the  following  cases,  Mexican  titles  were  held  to  be  valid  on  the 
evidence :  V,  S.  v.  SuUer,  21  H.,  170.  Gonzales  v.  U.  &,.  22  H.,  161. 
U.  S.  V.  Paeheeo,  Ibid.,  225.  U.  S.  v.  De  Haro,  Ibid.,  293.  U.  S.  v. 
Alviso,  23  H.,  318.  U.  S.  v.  CadeUero,  Ibid.,  464.  U.  S.  v.  Berreyesa, 
Ibid.,  499.  U.  8.  v.  VaUe/o,  1  BL,  283.  U.  S.  v.  Moreno,  1  Wall.,  400. 
K  S.  V.  Yorba,  Ibid.,  412.  Rodriguez  v.  U,  S.,  Ibid.,  582.  U.  S.  v. 
Yaunt.  Hoff'.  L.  Cas.,  49.  U.  8,  v.  BemcU,  Ibid.,  50.  Mesa  v.  K  8., 
Ibid.,  66.  Feliz  v.  U.  8,,  Ibid.,  69.  U.  8.  v.  Oreer,  Ibid.,  72.  Oastro  v. 
U.  «,  Ibid.,  72.  U.  8.  v.  8unal,  Ibid.,  74.  U.  8.  v.  Eeid,  Ibid.,  74.  U. 
8,  V.  Larkin,  Ibid.,  75.  U.  8  v.  Amador,  Ibid.,  76.  V*8,  v.  Murphy^ 
Ibid.,  77.  U.  8.  v.  HorreU,  Ibid.,  78.  V.  8,  v.  Pa^heeo,  Ibid.,  79.  U. 
8.  V.  Thompson,  Ibid.,  79.  U.  8.  v.  Page,  Ibid.,  80.  U.  8.  v.  Murphy, 
Ibid.,  81.  U.  S.  V.  Thomes,  Ibid., 82.  U.  8,  v.  Eodnguez,  Ibid.,  82. 
17.8.  V.  Thomes,  Ibid.,  83.  17.  &  v.  Wilson,  Ibid.,  84.  BraekeU  v.  U. 
8.,  Ibid.,  86.  U.  8.  v.  Cambuston,  Ibid.,  86.  Dana  v.  U.  8.,  Ibid.,  87. 
U.  8.  V.  Peraha,  Ibid.,  89.  U.  8.  v.  Cazares,  Ibid.,  90.  U.  8,  v.  Bale, 
Ibid.,  92.  U.  8,  v.  Guerrero,  Ibid.,  94.  K  8.  v.  CkirriUo,  Ibid.,  96. 
U.  8.  V.  Palomares,  Ibid.,  97.  De  Zaldo  v.  V.  8.,  Ibid.,  98.  U.  8.  v. 
Berreyesa,  Ibid.,  99.  U.  8.  v.  Bemal,  Ibid.,  99.  U.  8,  v.  Cooper,  Ibid.,  101. 
U.  8.  V.  Moraga,  Ibid.,  103.  K  8.  v.  Castro,  Ibid.,  105.  Orim^  v.  K 
8.,  Ibid.,  107.  K  S.  v.  Boggs,  Ibid.,  109.  U.  8.  v.  Sunol,  Ibid.,  110. 
K  S.  V.  Briones,  Ibid.,  111.  U.  S.  v.  Leese,  Ibid.,  124.  K  S,  v.  Oas- 
tro. Ibid.,  125.  U.  S.  V.  Reid,  Ibid.,  129.  17.  8,  v,  Ortega,  Ibid.,  135. 
U.  S.  V.  Orim^,  Ibid.,  137.  U.  S.  v.  Payson,  Ibid.,  138.  U,  S.  v. 
Bemal,  Ibid.,  189.     U.  S.  v.  Pope,  Ibid.,  141.     MarHn  v.  U.  S.,  Ibid., 
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146.  U.  S.  V.  Stevenson,  Ibid.,  156.  J7.  8.  v.  Eico,  Ibid.,  161.  U.  8. 
V.  Rodriguez,  Ibid.,  170.  U.  S.  v.  Sheldon,  Ibid.,  171.  U.  S.  v.  Pico. 
Ibid.,  172.  McKee  v.  K  flf..  Ibid.,  173.  Fo/fe/o  v.  U,  5.,  Ibid.,  174. 
Rodriguez  v.  K  &,  Ibid.,  175.  U.  8  v.  Alvisa,  Ibid.,  176.  U.  S.  v. 
iSbto,  ibid.,  177.     U.  S.  v.  Soto,  Ibid.,  182. 

The  following  were  hold  to  be  invalid  claims  to  Mexican  grants :  U. 
S.  V.  Sutter,  21  H.,  171.  U.  S.  v.  Nye,  Ibid.,  408.  K  6f.  v.  BasseU, 
Ibid.,  412.  s.  0.,  Hoff.  L.  Cas.,  112.  U.  S.  v.  Galbraith,  22  H.,  89.  U. 
S.  V.  Feschmaker,  Ibid.,  392.  s.  o.,  Hoff.  L.  Cas.,  28.  U.  S.  v.  Pico, 
22  H.,  406.  8.  0.,  Hoff.  L.  Cas.,  188.  U.  S.  v.  Vall^o,  22  H.,  416. 
8.  0.,  Hoff.  L.  Cas.,  174.  Fuentes  v.  U.  S,  22  H.,  443.  U.  S.  v.  Benr 
nitz,  23  H.,  255.  s.  a,  Hoff.  L.  Cas.,  104.  U.  S.  v.  Rose,  23  H.,  262. 
8.  0.,  Hoff.  L.  Cas.,  197.  U.  S.  v.Osio,  23  H..  273.  s.  o.,  Hoff.  L. 
Cas.,  100.  U.  S.  V.  Pico,  23  H.,  321.  s.  a,  Hoff.  L  Cas.,  279.  U. 
S.  V.  BoUon,  23  H.,  341.  U.  S.  v.  Murphy,  Ibid.,  476.  s.  o.,  Hoff.  L. 
Cas.,  154.  Lueo  v.  U,  S,  23  H.,  515.  s.  c,  Hoff.  L.  Cas.,  345.  Palmer 
V.  U.  S,  24  H.,  125.  s.  o.,  Hoff.  L.  Cas.,  216.  U.  S.  v.  Ghana,  24  K, 
131.  s.  c,  Hoff.  L.  Cas.,  15/^.  U.  S.  v.  Castro,  24  H.,  346.  .  U.  S.  v. 
Sensley,  1  Bl.,  35.  U.  S.  v.  Knight,  Ibid.,  227.  U.  S.  v.  Neleigh,  Ibid., 
298.  K  S.  V.  FaZ?6/o,  Ibid.,  541.  K  &  v.  CastUlero,  2  Bl,  17.  K  & 
V.  OaJbraUh,  Ibid ,  394.  K  S.  v.  Chaboya,  Ibid.,  593.  TF^ite  v.  K  &, 
1  Wall,  660.  U.  S.  V.  Workman,  Ibid.,  754.  K  &  v.  Jones,  Ibid.,  766. 
/Sworf  V.  K  &,  Hoff.  L.  Cas.,  231.  Palrner  v.  K  S,,  Ibid.,  249.  Redman 
V.  K  A,  Ibid.,  305.  I/arHn  v.  U.  S,  Ibid.,  313.  Little  v.  K  &,  Ibid., 
325.     U.  S.  V.  Limantour,  Ibid.,  389. 


646  TIMBER  CULTURE  AND  DEPREDATIONS.       [title  vii. 


TITLE  VII-TIMBER  CULTURE  AND  DEPREDATIONS. 


No.  512. 

INSTRUCTIONS 

Under  the  act  of  March  3, 1873. 

Department  of  the  Interior, 

General  Land -Office, 
Washington,  D.  C,  April  21,  1873. 

Reqisters  and  Reoeivers  of  United  States  Land  Offices. 

Gentlemen  : — Your  attention  is  called  to  the  annexed  act  of  Con- 
gress, entitled  "An  act  to  encourage  the  growth  of  timber  on  western 
prairies,"  approved  March  3,  1873.     (Part  II.,  No.  92.)      *        *        * 

(The  instructions  of  this  date  were  superseded  by  the  instructions  of 
Oct  30, 1873,  No.  613,  with  which  they  were  identical,  except  as  follows :) 

In  the  States  and  Territories  in  which  fifty  per  centum  additional  is 
allowed  by  the  sixth  section  of  the  act  of  March  21,  1864,  the  addi- 
tional allowance  will  apply  to  the  fee  and  commissions  herein  named. 

The  fees  and  commissions  upon  entries  under  the  first  section  of  the 
timber-culture  act  of  March  3,  1873,  payable  at  date  of  entry^  will  be : 
On  160  acres,  at  $1.25,  fee  $10 ;  commissions  $8.  ($4.00  see  No.  513.) 
On  160  acres,  at  $2.50,  fee $10 ;  commissions  $16.  ($8.00  seeNo.  513.) 
In  the  foll<)wing  States  and  Territories,  viz :  California,  Nevada, 
Oregon,  Colorado,  New  Mexico,  Washington,  Arizona,  Idaho,  Utah, 
Wyoming,  and  Montana,  the  fees  and  commissions  will  be: 
On  160  acres,  at  $1.25,  fee  $10 ;  commissions  $12. 
On  160  acres,  at  $2.50,  fee  $10 ;  commissions  $24.    * 


No.  613. 

INSTRUCTIONS 

Under  the  act  of  March  3, 1873. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  October  30,  1873. 

Registers  and  Receivers  of  United  States  Land-Offices. 

Gentlemen: — Your  attention  is  called  to  the  annexed  act  of  Con- 
gress, entitled  "An  act  to  encourage  the  growth  of  timber  on  western 
prairies,"  approved  March  "3, 1873.    (Part  II.,  No.  92.) 

This  act  provides: 

First,  That  any  person  who  shall  plant,  and  for  a  continuous  period 
of  ten  years  shall  protect  and  keep  in  a  healthy  growing  condition,  forty 
acres' of  timber  (the  trees  thereon  being  not  more  than  twelve  feet  apart 
each  way)  on  any  quarter-section  of  any  of  the  public  lands  of  the 
United  States  that  are  prairie  lands,  or  naturally  devoid  of  timber,  shall 
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be  entitled  to  a  patent  for  the  whole  of  said  quarter-section  at  the  expi- 
ration of  the  said  ten  years,  on  making  proof  of  such  facts  by  not  less 
than  two  credible  witnesses :  Providedf  That  only  one  quarter  of  any 
one  section  shall  be  thus  granted. 

Second.  That  a  party  applying  to  enter  lands  under  the  first  section 
of  this  act  shall  make  affidavit  before  the  Register  or  Receiver  of  the 
proper  land-offiqe  that  the  said  entry  is  made  for  the  cultivation  of  tim- 
ber, and  on  filing  such  affidavit  with  the  said  Register  and  Receiver,  and 
on  payment  often  dollars  fee  and  the  prescribed  commissions,  the  said 
party  shall  thereupon  be  permitted  to  enter  the  quantity  of  land  here- 
inbefore specified:  Provided,  That  no  certificate  shall  be  given,  or  pat- 
ent issue  therefor,  until  the  expiration  of  at  least  ten  years  from  the  date 
of  such  entry ;  'and  if  at  the  expiration  of  such  time,  or  at  any  time 
within  three  years  thereafter,  the  party  making  such  entry,  or.  if  he  be 
dead,  his  heirs  or  legal  representatives,  shall  make  proof  by  two  credi- 
ble witnesses  of  the  fact  of  such  cultivation  for  the  period  aforesaid,  he 
or  they  shall  receive  a  patent  for  the  said  land. 

Third.  That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior 
to  the  issuing  of  patent  for  the  said  land,  it  shall  be  proven,  after  the 
manner  of  contests  in  homestead  cases,  that  any  person  who  may  have 
made  an  entry  of  land  under  the  first  section  of  this  act  has  abandoned, 
or  failed  to  cultivate,  protect,  and  keep  in  good  condition  such  timber, 
then,  and  in  that  event,  the  said  land  shall  revert  to  the  United  States. 

Fourth.  That  any  person  who  may  have  made  a  homestead  entry  of 
a  tract  of  land  of  the  character  contemplated  by  thfs  act,  and  who  at 
the  end  of  the  third  year  of  his  or  her  residence  thereon  shall  have  had 
under  cultivation  for  two  years  one  acre  of  timber,  planted,  cultivated, 
etc ,  in  the  manner  designated  by  the  first  section  of  the  said  act,  for 
each  and  every  sixteen  acres  of  the  said  homestead,  such  person  shall, 
upon  due  proof  of  said  fact  by  two  credible  witnesses,  receive  his  or  her 
patent  for  the  said  homestead. 

Fifth.  That  no  lands  acquired  under  the  provisions  of  this  act  shall, 
in  any  event,  become  liable  to  the  satisfaction  of  any  debt  or  debts  con- 
tracted prior  to  the  issuing  of  patent  therefor. 

The  sixth  section  authorizes  the  Commissioner  of  the  General  Land- 
Office  to  preparl  and  issue  such  rules  and  regulations,  consistent  with 
this  act,  as  shall  be  necessary  and  proper  to  carry  its  provisions  into  effect. 

The  seventh  section  applies  the  fifth  section  of  the  act  of  March  3, 
185*7,  entitled  ''  An  act  in  addition  to  an  act  to  punish  crimes  against 
the  United  States,  and  for  other  purposes,"  to  all  oaths,  affirmations, 
and  affidavits  required  or  authorized  by  this  act. 

When  applications  shall  be  made  in  the  accompanying  form  A,  to 
enter  a  tract  of  land  under  the  provisions  of  the  first  section  of  this  act, 
I  have  to  direct: — 

First.  That,  pursuant  to  the  terms  of  the  law,  you  will  require  such 
entry  to  be  confined  to  the  N.  E.  \,  the  N.  W.  \,  the  S.  E.  \y  or  the 
8*  W.  i,  of  a  given  section,  or,  in  other  words,  to  a  technical  qunrter- 
section  of  public  land. 

You  will  then  assure  yourselves,  by  reference  to  the  plat  and  tract 
books  of  your  office,  that  no  previous  entry  has  been  made  under  this  act 
of  any  other  quarter  of  the  section  described  in  the  party's  application. 

You  will  next  require  the  affidavit,  form  B,  and  on  payment  of  the 
proper  fee  and  commissions  the  Receiver  will  issue  his  receipt  therefor. 

The  entry  wfll  thereupon  be  noted  on  your  records,  and  reported  with 
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your  monthly  returns  in  distinct  abstracts,  under  the  head  of  **  Timber- 
culture  entries  under  the  provisions  of  the  first  section  of  the  act  of 
March  3,  18T3,"  commencing  the  series  with  No.  1. 

Parties  making  entries  under  the  provisions  of  this  section  of  the 
act  will  be  required  to  complete  the  planting  of  the  prescribed  area  with 
trees  within  oue  year  from  the  date  of  entry. 

[The  balance  of  this  circular  is  the  same  asparagraphs  numbered  6th, 
7th  and  8ch,  on  page  652,  of  No.  515,  with  the  following  table.] 

The  fees  and  commissions  upon  entries  under  the  first  section  of  the 
timber-culture  act  of  March  3,  1873,  payable  at  date  of  entry,  will  be: 

On  160  acres,  at  $1.25,  fee  $10  ;  commissions  $4. 

On  160  acres,  at  ^2,50,  fee  $10  ;  commissions  $8. 

In  cases  of  homestead  proof,  under  the  fourth  section  of  this  act,  the 
following  ratio  of  timber  must  be  shown  to  have  been  planted  and  cul- 
tivated, viz : 

In  case  of  a  homestead  entry  of  160  acres,  10  acres  of  timber  required. 

In  case  of  a  homestead  entry  of    80  acres,    5  acres  of  timber  required. 

lu  case  of  a  homestead  entry  of   40  acres,  2^  acres  of  timber  required. 

(For  Forms,  see  No.  265,  page  200.) 


No.  514.  CIRCULAR, 

Refusing  to  modify  previous  instructions. 

Department  of  the  Interior, 

General  Land-Office, 
Washington,  D.  C,  June  30,  1873. 

Registers  and  Reoeivers,  U.  S.  LandOffioes. 

Gentlemen  : — I  have  received  numerous  letters  requesting  a  modifi- 
cation of  the  instructions  issued  by  this  office  April  21, 1873,  under  the 
act  of  Congress  approved  March  3,  1873,  entitled  ''An  act  to  encour- 
age the  growth  of  timber  on  western  prairies." 

It  is  claimed  that  parties  making  entries  under  the  1st  section  of  the 
act  are  entitled,  by  its  terms,  to  three  years  to  complete  the  planting  of 
the  prescribed  area  with  trees,  and  that  they  should  not  be  limited  to 
one  year  in  the  regulations.  While  it  is  true  that  the  act  does  not  spe- 
cifically mention  any  particular  time  within  which  the  planting  shall  be 
done  by  parties  making  entries  under  the  1st  section,  the  4th  section 
clearly  limits  the  time  for  planting,  by  a  homestead  claimant,  to  one 
year  from  the  date  of  entry,  as  it  requires  him  to  show  at  the  end  of 
the  third  year  that  he  has  had  the  trees  which  he  is  required  to  plant 
under  cultivation  for  two  years.  This  he  cannot  do,  unless  the  trees  are 
planted  within  one  year  from  the  date  of  entry.  Congress  thus  fixed 
a  time  for  homestead  claimants  under  the  4th  section,  and  as  no  time 
was  fixed  in  the  case  of  parties  making  entries  under  the  1st  section,  I 
adopted,  in  entries  of  that  class,  the  time  which  Congress  considered 
reasonable  and  proper  to  allow  homestead  claimants,  and  limited  them 
to  one  year.  A  different  construction  might  have  been  reached  by  sep- 
arating the  1st  and  2d  sections  of  the  act  from  the  other  portions 
thereof;  but  considering  the  whole  act,  I  did  not  feel  authorized  to  give 
to  parties  making  entries  under  the  1st  section  more  time  than  Congress 
granted  to  homestead  settlers  by  the  4th  section.  Admitting  that  the 
act  is  ambiguous,  and  that  there  is  room  for  a  difference  of  opinion  on 
the  point  under  consideration,  I  cannot  conclude  that  Congress  intended 
to  make  a  discrimination  against  settlers  under  the  homestead  law,  who, 
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tfaroagh  poverty,  privation  aud  toil,  are  renderiDg  an  essential  and  val- 
uable service  to  the  commonwealth  by  making  their  homes  upon  wild 
lands,  and  reducing  them  to  cultivation,  and  thereby  adding  to  the  pro- 
ductive area  and  resources  of  the  country,  and  in  favor  of  men  who 
have  the  means  to  appropriate  lands  for  speculative  purposes,  and  who, 
when  they  take  them  under  the  Ist  section  of  the  act,  are  not  required 
to  reside  upon  or  improve  them  further  than  may  be  necessary  to  th  e 
planting  and  cultivation  of  the  requisite  quantity  of  timber. 

If  any  discrimination  is  to  be  made,  I  think  it  should  be  in  favor  of 
the  poor  man,  who  seeks  a  home  for  himself  and  family  upon  the  public 
domain,  and  who  is,  by  the  homestead  law,  required  to  build  his  house 
and  make  his  actual  residence  upon  his  land  within  six  months  from 
the  date  of  his  e.ntry,  and  who  has,  therefore,  about  all  he  can  do  during 
the  first  year  of  his  settlement  to  provide  for  the  comfort  of  his  family, 
and  comply  with  the  provisions  of  the  homestead  law,  without  being  re- 
quired to  plant  trees. 

The  law  will  have  to  be  much  plainer  in  its  requirements  than  it  is 
now,  before  I  can  consent  to  establish  a  rule  which  would  be  so 
obviously  unjust  to  the  homestead  settler,  and  so  clearly  in  the  interest 
of  speculation. 

It  is  also  claimed  that  parties  are  not  limited  to  one  entry,  but  may 
make  as  many  as  they  please.  Here  again  the  act  is  somewhat 
obscure ;  but  it  would  be  so  manifestly  contrary  to  the  principles  em- 
bodied in  the  general  legislation  in  relation  to  the  public  domain,  as 
well  as  a  sound  public  policy,  to  allow  an  individual  to  appropriate  in- 
definite and  unlimited  quantities  of  the  public  land,  that  I  cannot  con- 
clude that  it  was  the  intention  of  Congress  to  allow  any  person  to  take 
more  than  one  quarter-section  under  the  provisions  of  the  act,  and  I 
have  therefore  decided  that  an  individual  cannot  be  allowed  to  make 
more  than  one  entry,  and  that  such  individual  cannot  take  more  than 
one  technical  quarter-section. 

In  arriving  at  these  conclusions  I  anf,  I  confess,  not  absolutely  cer- 
tain that  the  language  of  the  act  will  not  authorize,  or  at  least  admit,  a 
different  construction  ;  but  to  allow  three  years  for  planting  trees,  and 
then  to  permit  an  indefinite  and « unlimited  number  of  entries  by  the 
same  person,  would  be  to  aid  in  a  speculative  monopoly  of  the  public 
domain  by  parties  having  no  intention  of  complying  with  the  require- 
ments of  the  law  as  to  tree  culture. 

I  cannot  think  that  Congress  intended  any  such  results  to  flow  from 
the  act  referred  to,  and,  therefore,  I  shall  adhere  to  the  regulations 
which  I  have  issued,  and  limit  parties  to  one  year  in  which  to  complete 
their  planting,  and  to  one  entry  under  the  act,  until  Congress  by  fur- 
ther legislation  authorizes  or  requires  a  modification  of  the  rule. 

WILLIS  DRUMMOND,  Gommissioner. 


No.  615. 

CIRCULAR  DATED  APRIL  6, 1874. 

Under  the  Timber-Culture  Act  of  March  13, 1874. 

Registers  and  Receivers  of  U.  S.  Land-Offioes. 

Gentlemen  :  Your  attention  is  called  to  the  annexed  act  of  Congress, 
entitled  "  An  Act  to  amend  the  act  entitled  '  An  Act  to  encourage  the 
growth  of  timber  on  western  prairies,' "  approved  March  13,  18t4. 
(Part  IL,  No.  103.) 
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You  will  observe  that  the  privilege  of  entry  under  this  act  is  confined 
to  persons  who  are  heads  of  families,  or  over  twenty-one  years  of  age, 
and  who  are  citizens  of  the  United  States,  or  have  declared  their  inten- 
tion to  become  such ; 

That  the  affidavit  required  on  making  an  entry  under  this  act  may  be 
made  before  you,  or  either  of  you,  or  before  some  officer  authorized  to 
administer  oaths  in  your  district,  who  is  required  by  law  to  use  an 
official  seal ; 

That  not  more  than  one  quarter  of  any  one  section  can  be  entered 
under  this  act ; 

That  the  privilege  of  making  more  than  one  entry  thereunder  is  con- 
fined to  such  parties  as  shall  enter,  in  each  and  every  instance,  a  frac- 
tional subdivision  of  less  than  40  acres,  and  that  the  aggregate  area  of 
such  entries  shall  not  exceed  160  acres ; 

That  the  ratio  of  area  required  to  be  broken,  planted,  &c.,  is,  in  all 
cases  initiated  under  the  first  section  of  this  act,  one-fourth  of  the  land 
embraced  in  the  entry ; 

That  one>fourth  of  the  area  required  to  be  devoted  to  timber  must  be 
broken  within  one  year  from  date  of  entry  ;  onefburth  part  more  with- 
in two  years  from  date  of  entry ;  and  the  remaining  one-half  within 
three  years  from  date  of  entry ; 

That  one-fourth  part  of  the  area  required  to  be  devoted  to  timber 
must  be  planted  within  two  years  from  date  of  entry ;  one-fourth  part 
more  within  three  years  from  date  of  entry ;  and  the  remaining  one-half 
within  four  years  from  date  of  entry  ; 

That  the  trees  are  required  to  be  not  more  than  twelve  feet  apart  each 
way,  and  that  the  same  are  required  to  be  protected,  cultivated,  and 
kept  in  a  healthy  growing  condition  for  eight  years  next  succeeding  the 
date  of  entry ; 

That  if,  at  the  expiration  of  the  said  eight  years,  or  at  any  time  within 
five  years  thereafter,  the  person  making  the  entry,  or,  if  he  or  she  be 
dead,  his  or  her  heirs  or  legal  representatives,  shall  prove  by  two  credi- 
ble witnesses  the  fact  of  such  planting,  cultivation,  &c.,  of  the  said  tim- 
ber for  not  less  than  the  said  period  of  eight  years,  he,  she,  or  they  shall 
receive  a  patent  for  the  land  embraced  in  said  entry  ; 

That  in  dase  of  the  death  of  a  person  who,  having  entered  a  quarter 
section,  has  complied  with  the  provisions  of  this  act  for  the  period  of 
three  years — that  is  to  say,  who  has  broken  ten  acres  the  first  year, 
ten  acres  the  second  year,  and  twenty  acres  the  third  year ;  and  who 
has  planted  ten  acres  with  timber  the  second  year,  and  ten  acres  the 
third  year — then,  and  in  that  case,  his  or  her  heirs  or  legal  representatives 
shall  be  permitted,  at  their  option,  to  continue  to  comply  with  the  pro- 
visions of  this  act  during  the  unexpired  portion  of  the  eight  years,  and 
thereupon  receive  a  patent  for  said  quarter  section;  or,  on  making 
proper  proof  of  the  compliance  of  the  deceased  settler  with  the 
requirements  of  the  act  for  the  said  period  of  three  years,  they  shall 
receive,  without  delay,  a  patent  for  forty  acres  of  said  quarter  section, 
upon  the  condition  that  they  relinquish  to  the  United  States  all  claim 
to  the  remainder  of  the  land  embraced  in  such  entry; 

That  if  at  any  time  after  not  less  than  one  year  from  the  date 
of  entry  under  the  first  section  of  this  act,  and  prior  to  the  issue  of  a 
patent  therefor,  the  claimant  shall  fail  to  do  the  breaking  and  planting 
required  by  this  act,  or  any  part  thereof,  or  shall  fail  to  cultivate,  pro- 
tect,  and  keep  in  good  condition  such  timber,  then,  and  in  that  event, 
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Biteb  land  shall  become  liable  to  a  contest,  in  the  manner  provided  in 
homestead  cases ;  and  upon  due  proof  of  sach  failure,  the  entry  shall 
be  canceled  and  the  land  become  again  subject  to  entry  by  some  other 
duly  qualified  person  under  this  act,  or  by  the  first  legal  applicant  under 
the  homestead  laws ; 

That  each  and  every  homestead  settler,  at  any  time  after  the  end  of 
the  third  year  of  his  or  her  residence,  who,  in  addition  to  the  settle- 
ment and  improvements  required  by  the  homestead  laws,  shall  have 
had  under  cultivation  for  two  years  one  acre  of  timber,  (the  trees 
thereon  being  not  more  than  twelve  feet  apart  each  way,  and  in  a  good 
thrifty  condition,)  for  each  and  every  sixteen  acres  of  said  homestead, 
shall,  upon  due  proof  of  such  fact  by  two  credible  witnesses,  receive 
his  or  her  patent  for  said  homestead ; 

That  no  land  acquired  under  the  provisions  of  this  act  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  final  certificate  therefor; 

That  the  fees  for  all  entries  under  this  act  shall  be  ten  dollars,  and 
the  commission  of  registers  and  receivers  on  all  entries  (irrespective  of 
area)  shall  be  four  dollars  (two  dollars  to  each)  at  the  date  of  entry, 
and  a  like  sum  at  the  date  of  final  proof; 

That  no  destinction  is  made,  as  to  area  or  the  amount  of  fee  and 
commissions,  between  minimum  and  double-minimum  lands ;  a  party 
may  enter  1 60  acres  of  either,  on  payment  of  the  prescribed  fee  and 
commissions ; 

That  the  fifth  section  of  the  act  entitled  ''An  Act  in  addition  to  an 
act  to  punish  crimes  against  the  United  States,  and  for  other  purposes," 
approved  March  3,  1857,  shall  extend  to  all  oaths,  affirmations,  and 
affidavits  required  or  authorized  by  this  act; 

And  that  persons  who  may  have  already  made  entries  under  the  tim- 
ber^culture  act  of  March,  3,  1873,  of  which  this  is  amendatory,  shall 
be  permitted  to  continue  and  complete  the  same  in  the  manner  and 
under  the  conditions  prescribed  by  this  act. 

When  application  shall  be  made,  in  the  accompanying  Form  A,  to 
enter  a  tract  of  land  under  the  provisions  of  the  first  section  of  this  act, 
I  have  to  direct : 

IHrst.  That  you  will  require  such  entry,  whether  the  same  shall  com- 
prise 160  acres,  (more  or  less,)  or  80  acres,  to  be  confined  to  the  N.  E. 
\,  the  N.  W.  i,  the  8.  E.  I,  or  the  S.  W.  i  of  a  given  section;  or,  in 
other  words,  to  a  technical  quarter  section,  or  a  technical  half-quarter 
section,  as  the  case  may  be,  of  prairie  lands  naturally  devoid  of 
timber. 

Second.  You  will  assure  yourselves,  by  a  careful  reference  to  the 
plats  and  tract-books  of  your  office,  that  the  land  applied  for  in  any  and 
all  cases  will  not,  in  conjunction  with  any  previous  entry  or  entries,  in 
the  same  section,  that  may  have  been  made  under  this  act,  or  the  act 
of  March  3,  1873,  exceed  one-quarter  of  the  said  section,  which  is  the 
limit  fixed  by  the  law. 

Third.  In  the  case  of  an  entry  of  a  fractional  subdivision  contain- 
ing less  than  forty  acres,  you  will  require  the  applicant  to  state  in  his 
affidavit  that  he  has,  or  has  not,  as  the  case  may  be,  made  a  previous  entry 
of  a  similar  fractional  subdivision.  If  he  shall  have  made  one  or  more 
such  previous  entries,  you  will  require  him  to  exhibit  to  you  his  dupli- 
cate receipts,  or  patents  therefor,  and  you  will  note  the  same  by  num- 
ber, acres,  district,  and  description  of  the  land,  upon  the  application 
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presented  to  you,  thus :    Previous  entry  No. ,  {^Description,'] . 

acres, District. 

Fourth.  When  you  shall  have  satisfied  yourselves  that  the  land  ap- 
plied for  is  properly  subject  to  such  entry,  you  will  require  the  affidavit, 
Form  B,  and,  on  payment  of  the  fee  and  first  commissions,  the  Re- 
ceiver will  issue  his  receipt  therefor. 

Fifth,  The  entry  will  thereupon  be  noted  upon  your  plat  and  tract- 
book,  and  reported  with  your  monthly  returns  in  distinct  abstracts, 
under  the  head  of  "  Timber-culture  entries  under  the  provisions  of  the 
first  section  of  the  act  of  March  13,  18*74,"  commencing  the  series  with 
No.  1,  unless  you  shall  have  already  commenced  a  series  under  the  act 
of  March  3,  1873,  in  which  case  you  will  continue  thai  series,  giving 
to  entries  under  this  act  the  current  numbers  thereof. 

Sixth,  The  fee  and  commissions  in  this  class  of  entries  the  Receiver 
will  account  for  in  the  usual  manner,  indicating  the  same  as  fees  and 
commissions  on  timber-culture  entries,  which  will  be  c  barged  against 
the  maximum  of  $3,000  now  allowed  by  law. 

Seventh.  That  when  final  proof  is  offered,  under  the  provisions  of  the 
fourth  section  of  this  act,  upon  homestead  entries,  you  will  require  the 
affidavit,  Form  C,  and  the  proof,  Form  D,  both  of  which  must  show  that 
the  homestead  settler  has  resided  upon  bis  tract  for  not  less  than  three 
years.  Thereafter,  on  payment  of  the  final  homestead  commissions,  you 
will  issue  a  final  certificate,  Form  E,  and  a  final  receipt.  Entries  of  this 
class  will  take  current  numbers  in  your  regular  final  homestead  series. 

Eighth.  In  all  cases  of  entry  or  homestead  proof,  under  the  pro 
visions  of  this  act,  it  will  be  required  that  the  character  of  the  trees 
planted  shall  come  within  the  scope  and  meaning  of  the  term  *'  timber." 
Shrubbery  and  fruit  trees  cannot  be  accepted  as  meeting  the  require- 
ments of  the  act. 

WILLIS  DRUMMOND,    Commissioner. 

(For  Forms  see  No.  265,  page  200.) 


No.  516. 

SEEDS,  SLIPS  AND  CUTTINGS. 

Parties  making  T.  C.  entries  may  use  seeds,  slips  and  cuttings,  or  transplant 
young  trees,  which  must  be  kept  in  a  thrifty  growing  condition. 

Department  of  the  Interior, 

General  LandOffioe, 
Washington,  D.  C,  June  24,  1873. 

Register  and  Reoeivbr,  Jackson,  Minn. 

Gentlemen: — In  reply  to  your  letter  of  May  20,  1873,  in  reference 
to  the  timber-culture  act  of  March  3,  1873, 1  have  to  state  that  this 
Office  does  not  require  trees  to  be  planted  in  any  peculiar  manner. 

Parties  may  use  seeds,  slips  and  cuttings,  or  may  transplant  young 
trees,  as  they  may  think  best. 

The  careful  cultivation  of  the  trees  so  as  to  keep  them  in  a  thrifty 
condition  is  indispensably  necessary. 

A^erv  resnectfullv 

WILLIS  DRUMMOND,  Commissioner. 

(See  page  85  Copp's  Landowner,  vol.  2.) 
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No.  517. 

W.  E.  FOSNAT. 

A  few  trees  or  bushes  do  not  characterize  the  land  upon  which  they  are 

found  as  timber  land  within  the  meaning  of  the  statute. 
In  all  cases  where  land  upon  which  a  few  trees  are  found  is  sought  to  be  en- 
tered, the  applications  should  be  forwarded  to  the  General  Land-Office, 
through  the  district  land-office,  with  full  description  of  the  tracts. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  June  6,  1874. 
Mr.  W.  E.  Fosnat,  Ellsworth,  Kan. 

Sir: — ^In  reply  to  your  letter  of  the  5th  ult.,  iaqairing  whether  "  a 
tree  or  five  or  six  trees  or  bashes"  on  a  section  would  characterize  the 
same  as  **  timber  land''  within  the  meaning  of  the  statute,  I  have  to 
state  that  they  would  not.  In  all  cases  where  parties  desire  to  enter 
land  in  certain  sections  ander  the  timber-culture  act,  and  a  few  trees  or 
bushes  may  exist  on  any  portion  of  the  section  within  which  is  em- 
braced the  land  applied  for,  said  parties  should  forward  to  this  Office, 
through  the  district  land-office,  applications  to  make  said  entries,  the 
same  to  be  accompanied  by  a  full  description  of  the  existing  timber 
thereon,  stating  the  number  of  trees,  character  and  size,  as  also  a  topo- 
graphical account  of  the  land  and  surroundings.  On  receipt  of  said 
information  the  field-notes  of  official  survey  will  be  examined,  and  a 
decision  rendered  in  each  case  in  conformity  with  the  official  descrip- 
tion of  the  land  and  the  requirements  of  the  statute. 

Regarding  timber-culture  entries  heretofore  made  on  liCnd  of  the  cha- 
racter referred  to,  you  are  informed  that  in  view  of  the  positive  allega- 
tions to  the  contrary  made  by  the  parties  when  entering  said  land,  the 
subsequent  discovery  of  a  "  half-dozen  or  less  trees  or  bushes"  on  the 
respective  sections  would  not  invalidate  said  entries. 

Very  respectfully, 

b.  S.  BURDETT,  Commissioner. 


No.  618. 

O.  A.  A.  GARDNER. 

A  party  may  elect  to  break  the  soil  and  plant  the  trees  sooner  than  the 
timber  culture  act  requires. 

A  party  cannot  alienate  any  portion  of  his  timber  culture  entry  for  cemetery 
or  village  purposes. 

The  refusal  of  tne  wife  to  live  on  a  homestead,  provided  the  husband  com- 
plies with  the  law,  will  not  invalidate  his  rights. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  July  25,  1874. 

Mr.  O.  a.  a.  Gardner,  Belleville,  Repvblic  Co.,  Kan. 

Sir  : — In  reply  to  your  letter  of  June  10th  last^  relating  to  the  timber 
culture  act,  1  have  to  state  that  if  a  party  who  has  made  an  entry  under 
said  act  elects  to  complete  the  breaking  of  the  soil  and  planting  of  trees 
sooner  than  is  required  by  the  act,  there  appears  to  be  no  objection 
thereto. 

A  party  having  entered  a  quarter  section  under  the  timber  culture 
act  cannot  alienate  any  portion  of  the  same  for  village  or  cemetery  pur- 
poses, without  vitiating  his  title  to  the  entire  tract. 

The  refusal  of  the  wife  of  a  homestead  party  to  reside  with  her  huB- 
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band  upon  the  land  would  not  invalidate  his  rights  when  making  final 
proof,  provided  he  had  complied  with  the  requirements  of  the  statute 
regarding  settlement  and  cultivation. 
Very  respectfully, 

S.  S.  BURDETT,  Gommissioner. 


No.  519. 

WM.  T.  NICHOLAS. 

A  timber-culture  entry  will  be  canceled  when  in  conflict  with  a  prior  ore- 
emption  claim.  The  filing  of  a  homestead  declaration  does  not  w  thdr^ 
the  land  filed  upon,  but  subsequent  filings  and  entries  will  be  suW^t  to 
the  rights  of  the  homestead  claimant.  ouojecc  lo 

Depabtmbnt  of  the  Intbmob, 

General  Land-Ofwoe, 
_,     ^^  Washington,  D.  C,  Aueust  4  1874 

Mr.  W.  T.  Nicholas,  Atlanta,  Rice  County,  Kansas. 

Sir  :— In  reply  to  your  letter  of  June  22  last,  relative  to  timber-cul- 
ture entry  No  367,  on  the  N.  W.  i  of  sec.  26,  20,  8  W.,  made  by  Nel- 
son Reed,  April  7  last,  I  have  to  state  that  the  official  records  show 
It  ^  ??io?  ^^^^  ^^  '^'P"^  last  Abner  F.  Crew  filed  declaratory  statement 
No.  14,021,  under  the  pre-emption  laws,  for  stated  tract,  alleirine  set- 
tlement  on  the  26th  of  March -prior.  Should  Mr.  Crew  make  proof 
and  payment  for  the  land  under  bis  filing,  and  the  same  be  accepted  bv 
this  oiface,  the  timber-culture  entry  made  by  Mr.  Reed  would  be  can- 
celled by  reason  of  the  prior  settlement  made  by  Mr.  Crew.  (See  sec- 
tion 11  of  the  pre-emption  act  of  September  4,  1841  *) 

In  answer  to  your  query,  "  Could  Mr.  Crew  make  a  legal  settiement 
on  the  land  while  it  was  covered  by  a  soldier's  filing  ?»  you  are  in- 
formed that  the  filing  of  a  homestead  declaration,  under  the  act  of 
June  8,  1872,  for  a  tract  of  land,  does  not  withdraw  the  land  from 
entry  or  filing  by  other  parties.  Such  subsequent  filing  or  entrv  would 
be  subject,  however,  to  the  rights  of  the  party  making  the  first  filing 
Very  respectfully,  ^' 

S.  S.  BURDETT,  Commissioner. 

9  . 

No.  520. 

S.  GOOZEE. 

Breaking  the  first  ten  acres  in  strips  seven  feet  wide  and  twelve  feet  from 
centre  to  centre  is  not  a  compliance  with  the  requirements  of  the  timber 
culture  act.  v*"*u^i 

The  legal  representatives  of  a  party  who  dies  after  making  entry,  may  con- 
tinue the  cultivation  and  and  protection  of  the  growing  timber  and  thA 
patent  will  issue  in  the  name  of  "  the  heirs."  ^  wmoer,  and  the 

Department  oy  the  Interior, 

General  Land-Offioe, 

Tir»   Q  n  P7       ^      i,    Washington,  D.  C,  Feb.  11,  1875. 

Mr.  S.  Goozeb,  Plum  Greek,  Dawson  co.,  Neb. 

Sir:— In  reply  to  your  letter  of  the  22d  ult,  relative  to  the  require- 
ments  of  the  timber  culture  act,  as  prescribed  for  the  first  year  on  an 
entry  made  by  you,  I  have  to  state  that  breaking  the  "  first  ten  acres 
in  strips  7  feet  wide,  12  feot  from  centre  to  centre,"  is  not  considered 
m  full  compliance  with  the  terms  of  the  act  and  instructions  Section 
2  states  that  "  the  party  making  an  entry  of  a  quarter  section,  under 

*(  See  page  i:04. ) 
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the  proyisioDS  of  this  act,  shall  be  reqaired  to  break  ten  acres  of  the 
land  covered  thereby  the  first  year.''  It  is  therefore  held  that  the  en- 
tire area  of  said  ten  acres  mast  be  broken  daring  the  first  year. 

If  a  party  who  had  made  a  timber  culture  entry  dies  prior  to  the  ex- 
piration of  the  three  years  referred  to  in  the  last  clause  of  section  2  of 
the  act,  his  heirs  or  legal  representatives  may  continue  the  cultivation 
and  protection  of  the  growing  timber  for  the  remainder  of  the  statutory 
period  of  eight  years,  and  patent  would  issue  in  the  name  of  **  the  heirs" 
of  deceased.  Very  respectfully, 

S.  S.  BURDBTT,  Commissioner. 


No.  521. 

LAMPSON  v.  DUNHAM. 

Land  through  which  passes  a  stream  of  water,  upon  the  banks  of  which  is  a 
growth  of  "  scrub"  timber,  is  subject  to  entry  unaer  the  timber  culture  laws. 

Depabtment  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  Oct.  23,  18t4. 

Register  and  Receiver,  Lc^cell,  Nebraska. 

Gentlemen  : — I  am  in  receipt  of  the  Register's  letter  of  the  10th 
July  last,  with  testimony  in  case  of  Wiliam  P,  Lampson  v.  Jonathan 
Dunham^  timber  culture  entry  No.  32,  made  June  2,  1873,  on  the  S. 
W.  t  sec.  24,  Tp.  4,  R.  9  W. 

The  contest  in  the  above  case  was  ordered  on  the  ground  that  sec- 
tion 24,  Tp.  4,  R.  9  W.,  was  not  "naturally  devoid  of  timber." 

It  appears  from  the  testimony  that  there  is  a  stream  of  water 
running  through  the  east  half  of  the  section,  along  the  banks  of  which 
is  a  growth  of  "  scrub"  timber.  The  area  that  said  timber  would 
cover,  if  in  compact  form,  is  variously  estimated  by  the  witnesses  at 
from  two  to  six  acres. 

In  the  opinion  of  this  Office,  land  of  the  above  description  is  included 
in  the  class  of  lands  subject  to  entry  under  the  provisions  of  the  act  of 
March  3,  1873. 

I  therefore  affirm  your  joint  report,  and  in  so  doing  dismiss  the  contest. 

You  will  notify  all  parties  in  interest  of  this  decision,  and  allow  the 
usual  time  in  which  to  file  an  appeal. 

Very  respectfully, 

W.  W.  CURTIS,  Acting  Commissioner, 

Affirmed  by  Acting  Secretary  W.  H.  Smith,  April  29,  1875,  "for 
the  reasons  therein  set  forth." 


No.  522. 

L.  R.  MOYER. 

The  roles  governing  homestead  contests  govern  timber-culture  contests. 

Parties  who  have  made  timber-culture  entries  cannot  commute  by  paying 
the  Government  price  per  acre  for  the  land.  Full  compliance  with  tne  law 
for  the  full  time  must  be  shown  before  the  title  can  pass  to  claimants. 

Department  of  the  Interior, 

General  Land-Opfiob, 
Washington,  D.  C,  March  11,  1875. 

Mr.  L.  R.  Mover,  Montevidio,  Chippewa  Co,,  Minn, 

Sir: — In  reply  to  your  letter  of  the  27ih  ult.,  askiug  three  questions 
relative  to  the  timber-culture  act,  I  have  to  state  that  by  the  proviso  in 
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section  3  of  the  act  of  March  13,  1874,  amendatory  of  the  act  of  March 
3,  1873,  the  Commissioner  of  the  General  Land-Office  was  authorized 
to  establish  rules  regarding  contested  timber-culture  entries,  and  conse- 
quently those  governing  homestead  entries  have  been  applied  to  the 
former.  There  is  no  provision  in  the  timber-culture  acts  allowing  par- 
ties who  had  made  entries  thereunder  to  commute  the  same  by  paying 
the  Government  price  per  acre  for  the  land.  Title  to  lands  entered 
under  said  acts  can  only  be  acquired  by  compliance  with  the  require- 
ments of  section  2  of  the  amendatory  act. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  523.  ^  ,,  ^^^^^^ 

G.  M.  KING. 

A  single  woman,  duly  qualified,  who  has  made  an  entry  under  the  timber- 
culture  act,  and  subsequently  marries,  is  not  thereby  debarred  from  ac- 
quiring title  to  the  land. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  March  23,  18t5. 
Mr.  G.  M.  Kino,  Minneapolis,  Kansas. 

Sir: In  reply  to  your  letter  of  the  9th  inst,  with  enclosure,  I  have 

to  state  that  a  single  woman,  duly  qualified,  who  has  made  an  entry 
under  the  timber-culture  act,  and  subsequently  marries,  is  not  debarred 
by  reason  of  said  marriage  from  acquiring  title  to  the  land  at  the  ex- 
piration of  the  statutory  period,  provided  she  has  complied  with  all  the 
requirements  of  the  act  relating  thereto. 
The  letter  enclosed  by  you  is  herewith  returned. 

Very  respectfully, 

S.  S.  BUEDETT,  Commissioner. 
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M.  J.  ROWLAND. 

A  married  woman  not  the  head  of  a  family  cannot  make  a  timber  culture 

entry. 
An  illegal  entry  by  a  married  woman  may  be  cancelled,  and  her  husband, 
if  qualified,  allowed  to  enter  the  land  as  a  timber  culture  claim. 

Department  of  the  Interior, 

General  Land  Offioe, 

Washington,  D.  C,  June  30th,  1874. 

Register  and  Receiver,  Lowell,  Nth, 

Gentlemen: I  am  in  receipt  of  a  letter  from  Wm.  H.  Rowland, 

under  date  of  the  19th  inst.,  and  also  of  one  from  his  wife,  Mary  J. 
Howland,  dated  the  23d  inst,  both  relating  to  her  timber-culture  entry 
No.  7,  on  N.  W.  \  sec.  32,  Tp.  8,  N.,  R.  9  W.,  made  at  your  oflfice 
May  21st,  1873.  Mrs.  Howland  being  a  married  woman,  and  therefore 
not  the  head  of  a  family,  said  entry  was  illegal,  and  for  this  reason  I 
have  this  day  cancelled  the  same.  Note  the  cancellation  on  your 
records,  referring  to  this  letter. 

It  appears  that  this  entry  was  made  in  good  faith,  and  that  40  acres 
of  the  land  have  been  broken,  and  other  valuable  improvements  made 
thereon.  In  view  of  these  facts  you  will  allow  W.  H.  Howland, 
the  husband  of  said  Mary  J.  Howland,  to  enter  the  said  land  under 
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the  timber-caltare  act  of  March  13, 18H,  provided  he  be  legally  quali- 
fied to  make  such  entry,  and  provided  also  that  there  be  no  valid  ad- 
verse claim  to  the  land. 

Very  Respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  525. 

D.  C.  FULTON. 

The  sale  of  a  tlYnber-culture  claim  by  the  origiaal  party  who  made  entry 
vests  no  title  in  the  purchaser,  and  is  sufficient  ground  for  cancellation 
of  the  entry. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  25th,  1875. 
Mr.  D,  C.  Fulton,  Hudson^  Wisconsin : 

Sir  : — In  reply  to  your  letter  of  the  13th  instant,  I  have  to  state  that 
the  sale  of  a  timber-culture  claim  by  the  original  party  who  made  the 
entry,  to  another  party,  before  completion  of  title,  is  not  recognized  by 
this  Office,  and  not  only  vests  no  title  in  the  purchaser,  but  is  prima 
facie  evidence  of  abandonment,  and  sufficient  ground  for  cancellation  of 
the  claim.     See  section  3  of  the  timber-culture  act  of  March  13,  1874. 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  526. 

ENTRY  OF  QUARTER-SECTIONS  PARTLY  DISPOSED  OF. 

Where  a  portion  of  a  quarter-section  is  disposed  of,  the  remainder  may  be 
entered  for  timber-culture,  if  the  party  is  willing  to  cultivate  in  timber  the 
full  area  of  40  acres,  as  required  by  law  for  one  quarter  section. 

Department  of  the  Interior, 

General  Land-Offiob, 
Washington,  D.  C,  June  10,  1873. 
Register  and  Reoeiter,  Jackson^  Minn. 

Gentlemen: — I  am  in  receipt  of  your  letter  of  May  24,  1873,  in 
which  you  state  that  in  your  district  it  often  occurs  that  a  portion  of  a 
"  technical  quarter -section  "  has  been  selected  by  the  State  for  swamp 
lands,  &c.,  and  that  parties  are  desirous  of  securing  the  balance  under 
the  timber-culture  act,  and  ask  if  in  such  cases  parties  can  take  the  re- 
maining government  land  if  contiguous  to  their  claim,  and  secure  a 
patent  under  the  act  of  March  3,  1873,  by  planting  and  cultivating  as 
the  law  requires  40  acres  of  the  tract  in  timber. 

In  reply  I  have  to  state  that  the  intent  of  the  law  is  to  encourage  the 
growth  and  culture  of  timber,  and  if  a  party  is  willing  to  plant  and 
cultivate  40  acres,  as  the  law  requires,  within  the  lines  of  a  technical 

Siarter-section,  he  will  be  entitled  to  a  patent  for  such  amount,  if  less 
an  160  acres,  of  the  quarter-section,  as  remains  undisposed  of. 

Very  respectfully, 

W.  W.  CURTIS,  Acting  Oommis9ioner. 
42 
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No.  627. 

DYER  AND  WALKER. 

The  official  township  plat,  showing  timber  on  a  certain  tract,  must  be 
accepted  as  determining  the  character  thereof,  notwithstanding  the  posi- 
tive allegations  made  by  applicants  for  entry  under  the  timber-culture 
law,  and  their  witnesses.     Application  to  enter  refused. 

Letter  from  the  General  Land-Office,  to  Register  and  Receiver  at 
Gawker  Gity,  Kansas,  June  20,  1874. 


No.  528. 

C.  B.  KITTRIDGE. 

Timber-culture  entries  are  confined  to  a  technical  quarter  section  or  a 
technical  half- quarter  section,  as  the  case  may  be,  and  the  quantity 
of  160  acres  cannot  be  entered  by  taking  parts  of  adjoining  quarter 
sections. 

Letter  from  the  General  Land-Office  to  G.  B.  Kittridge,  Glyndon, 
Minn.,  April  26,  1875. 


No.  529. 

CIRCULAR. 

Timber  Depredations. 

Department  of  the  Interior, 
General  Land  Offioe, 

December  24,  1855. 

Gentlemen: — The  Secretary  of  the  Interior  has  concluded  to 
change  the  present  system  of  timber  agencies,  and  to  devolve  the  duties 
connected  therewith  upon  the  officers  of  the  local  land  districts.  By 
his  direction,  therefore,  you  will,  upon  the  receipt  of  these  instructions, 
take  charge  of  the  timber  business  within  the  limits  of  your  land  dis- 
trict, as  a  part  of  the  general  duties  of  your  office;  and  it  is,  accord- 
ingly, hereby  assigned  to  you  as  such,  with  the  understanding  that, 
hereafter,  it  is  to  be  considered  and  held  as  a  proper  incident  to,  and  in 
fact  a  part  of,  your  general  duties,  covered  and  satisfied  by  the  salary 
which  the  law  provides  for  your  respective  offices. 

That  you  may  understand  the  nature  of  this  part  of  your  duties, 
your  attention  is  directed  to  the  following: 

1st.  Attorney-General  Wirt,  in  an  opinion  of  the  2irth  May,  1821, 
holds  as  follows :  *'  Independent  of  positive  legislative  provisions,  I 
apprehend  that,  in  relation  to  all  property,  real  or  personal,  which  the 
United  States  are  authorized  by  the  Constitution  to  hold,  they  have  all 
the  oiviL  remedies,  whether  for  the  prevention  or  redress  of  injuries, 
which  individuals  possess.  (See  8  Wheaton,  181.)  So  the  United 
States,  being  authorized  to  accept  and  to  hold  these  lands  for  the  com- 
mon good,  must  have  all  the  legal  means  of  protecting  the  property 
thus  confided  to  them  that  individuals  enjoy  in  like  cases.  *  *  * 
They  are,  therefore,  in  my  opinion,  entitled  to  the  injunction  of  waste 
by  way  of  prevention,  and  to  the  action  of  trespass  by  way  of  punish- 
ment, in  like  manner  as  individuals,  similarly  situated,  are  entitled 
to  them.'' 
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2d.  Attornej  General  Tanej,  now  Chief  Justice  of  the  United 
States,  in  an  OfHnion  of  22d  Aagust,  1833,  cites  this  opinion  of  Mr. 
Wirt,  and  concurs  in  it. 

Attorney  General  Mason,  in  a  communication  of  16th  July,  1845, 
refers  to  the  opinion  of  Attornej  General  Nelson,  of  the  11th  August, 
1843,  and,  in  concurring  in  it,  states  that,  *'  when  the  right  of  pre- 
emption exists,  the  settler  who  has  complied  with  the  provisions  of  the 
act  of  4th  September,  1841,  has  a  right  of  occupancy  for  twelve  months, 
within  which  he  may  perfect  his  title  by  paying  the  minimum  price  of 
the  land.  Like  the  settlers  under  the  armed  occupation  act,  his  right  is 
inchoate  only ;  and  he  has  only  those  rights  of  property  which  are 
necessary  to  the  perfecting  of  his  title.  He  may  clear  the  land,  build 
on  it,  and  inclose  it  with  a  view  to  cultivation.  For  these  purposes  he 
may  use  or  destroy  any  trees  which  may  be  necessary,  but  within  these 
restrictions,  and  necessary  fire- wood,  he  is  confined.'' 

The  penal  act  of  2d  March,  1831,  provides  "for  the  punishment  of 
offences  committed  in  cutting,  destroying,  or  removing  live-oaks  and 
other  timber  or  trees  preserved  for  naval  purposes. " 

This  act  of  2d  March,  1831,  you  will  find  fully  considered  in  the 
case  of  the  United  States  v.  Ephraim  Briggs,  (9  Howard,  p.  351,)  in 
which  the  Supreme  Court  decided  that  the  said  act  authorized  the  pros- 
ecution and  punishment  of  all  trespassers  on  public  lands  by  cutting 
timber,  whether  such  timber  was  fit  for  naval  purposes  or  not. 

4th.  Under  no  circumstances  will  you  compound  or  compromise  with 
any  such  trespassers,  or  receive  any  pay  or  compensation  from  them  as 
acquittal  or  discharge  therefrom,  or  in  any  other  manner;  neither  will 
you  give  any  permission  to  cut  timber  or  otherwise  trespass  on  the 
public  lands,  as  there  is  no  authority  for  any  such  proceeding ;  but  all 
such  offences  against  the  law  must  be  prosecuted  and  tried  by  the 
authorities  duly  constituted  for  that  purpose. 

5th.  Should  you  find  such  trespass  committed  on  swamp  lands,  or 
those  which  are  rendered  unfit  for  cultivation  by  overflow,  you  will  take 
no  further  action  thlin  to  notify  the  Governor  of  the  State,  as  all  such 
lands  inure  to  the  State  under  the  act  of  28th  September,  1850. 

6th.  In  the  enforcement  of  the  said  act  of  1831,  you  should  be  care- 
ful not  to  interfere  with  pre-emption  rights  under  the  act  of  4th 
September,  1841,  the  settler,  with  a  view  to  cultivation,  having  the 
right,  as  hereinbefore  indicated,  to  use  or  destroy  trees  in  clearing  rgads 
and  constructing  bridges,  or  for  any  other  purpose  connected  with  the 
improvement  of  Ms  homestead. 

7th.  While  thus  liberal  to  the  honest  settler,  you  should  be  vigilant 
to  detect  and  arrest  the  speculator,  who,  in  the  guise  of  a  settler,  and 
under  the  sanction  of  a  declaratory  statement,  may  contemplate  the 
spoliation  of  timber,  and  unless  arrested,  might  seriously  injure  the 
public  interest. 

8th.  Where  the  trespassers  are  unknown  or  known,  and  timber  has 
been  cut  or  removed  off  the  public  lands,  you  will  cause  it  to  be  seized 
and  sold  at  auction  to  the  highest  bidder,  under  such  regulations 
as  sound  discretion  may  suggest. 

9th.  All  moneys,  the  proceeds  of  the  sale  of  timber,  received  by  you, 
must  be  deposited  in  some  one  of  the  United  States  depositories,  to  the 
credit  of  the  judiciary  fund,  without  .abatement,  and  an  immediate  re- 
port made  of  the  same  to  this  office,  with  a  full  statement  of  all 
particulars,  duly  verified. 
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10th.  In  the  prosecution  of  your  duties  you  may,  upon  any  pressing 
emergency,  deputize  a  reliable  person  to  investigate  and  report  the 
facts  involved  in  any  supposed  case  of  trespass,  and  allow  a  per  diem 
of  three  dollars  and  a  mileage  at  the  rate  of  ten  cents  per  mile. 

In  making  any  such  appointment  you  will  report  the  fact  instanter, 
and  the  necessity  for  it,  and  will  require,  in  the  affidavit  of  the 
employ^,  a  statement  of  the  time  actually  occupied  in  the  service,  and 
the  distance  traveled.  An  account  verified  by  the  party  and  certified 
by  you  should  be  reported  to  this  office  for  payment. 

Where  there  is  no  pressing  emergency  for  the  appointment  of  an 
agent,  you  will  refer  the  facts  to  this  office  for  consideration,  and  await 
instruction. 

1 1th.  In  returns  to  this  office  of  sales  of  timber,  you  will  be  careful 
to  designate  the  places  of  seizure,  the  quantity  and  kind  of  timber, 
whether  in  logs  or  manufactured,  the  price  per  foot,  with  the  names 
and  residences  of  purchasers,  and  cause  the  same  to  be  verified  by  a 
certificate  from  the  party  making  the  seizure  and  sale. 

12th.  You  are  directed  to  make  a  report  at  the  end  of  each  quarter, 
the  first  to  be  rendered  on  1st  April  next,  of  the  proceedings  of  your 
office  pursuant  to  these  instructions^  and  showing  the  operation  of  this 
system  as  preventive  means;  also  the  number  of  acres  entered  by 
trespassers  through  its  constraining  influence. 

You  are  requested  to  acknowledge  the  receipt  of  this,  and  advise 
me  of  such  preliminary  steps  as  you  may  take  with  a  view  to  a  com- 
pliance with  the  foregoing  instructions. 

Very  respectfully,  your  obedient  servant, 

THOMAS  A.  HENDRICKS,  Commissioner. 
Begisteb  and  Reoeiyeb. 
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No.  532. 

INSTRUCTIONS. 

Instructions  to  give  effect  to  the  act  of  Congress  approved  July  1, 1864,  for 
the  disposal  of  "Coal  Lands"  and  of  " Town  Property "  in  the  public 
domain. 

Intebiob  Depabtment, 

Genebal  Land  Offiob, 

August  20,  1864. 

Gentlemen  : — Annexed  is  the  act  of  Congress  approved  July  1, 1864, 
for  the  disposal  of  "  Coal  Land"  and. of  "  Town  Property  on  the  public 
domain." 

It  will  be  observed  that  the  word  "  mines,"  as  used  in  the  pre-emp- 
tion act  of  1841,  is  recognized  in  the  first  section  of  this  law  as  import- 
ing any  tracts  of  the  public  domain  embracing  '*  coal  beds  or  coal  fields," 
which  are  to  be  treated  as  mineral  landSy  end  not  subject  to  ordinary 
private  entry. 

2.  That  said  tracts  are  to  be  disposed  of  at  public  sale,  on  not  less 
than  three  months'  public  notice,  to  the  highest  bidder,  in  such  ''  suita- 
ble Jegal  sub-divisions"  as  the  President  may  direct,  at  the  minimum 
price  of  $20  per  acre ;  all  tracts  not  thus  disposed  of  are  hereafter  to  be 
liable  to  private  entry  at  said  minimum. 

dd.  In  order  that  this  office  may  have  reliable  information  as  to  what 
lands  embrace  "  coal  beds  or  coal  fields,"  it  will  be  your  duty  to  insti- 
tute proper  inquiries,  directed  to  reliable  sources,  as  to  the  mineral 
character  of  the  lands  in  your  district ;  to  ascertain  what  tracts  of  land 
come  within  the  meaning  of  the  terms  "  coal  beds  or  coal  fields,"  and 
make  a  prompt  report  of  all  such  lands  to  this  office. 

4th.  In  reference  to  this  matter,  special  orders  will  be  given  to  the 
United  States  Surveyors- General  to  require  their  Deputy  Surveyors,  in 
executing  the  public  surveys,  carefully  to  designate  in  their  field  notes 
all  localities  of  coal  beds  or  coal  fields  in  the  smallest  legal  sub-divisian  ; 
and  thereafter  to  have  the  same  properly  delineated  on  the  official  town- 
ship plats  returned  to  the  General  and  District  Land- Offices. 

6th.  The  second  sectioti  of  this  act  relates  to  *'  Town  Pbopebty,"  or 
the  founding  of  cities  or  towns  on  the  public  domain,  and  limits  the  ex- 
tent of  the  area  of  the  city  or  town  to  640  acres,  to  be  laid  off  into  lots, 
and  which,  after  filing  in  the  General  Land-Office  the  transcript,  state- 
ment, and  testimony  required  by  the  act,  are  to  be  offered  at  public  sale, 
to  the  highest  bidder,  at  a  minimum  of  ten  dollars  for  each  lot.  Lots 
not  thus  disposed  of  are  made  thereafter  liable  to  private  entry  at  said 
minimum,  or  at  such  reasonable  price  as  the  Secretary,  of  the  Interior 
may  order  from  time  to  time,  as  the  municipal  property  may  increase  or 
decrease,  after  at  least  three  months'  notice. 
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A  privilege,  however,  is  granted  to  any  actital  settler  npon  any  one 
lot  of  pre-empting  that,  and  any  additional  lot  on  which  he  may  have 
"  substantial  improvements,"  at  said  minimum,  at  any  time  before  the 
day  fixed  for  the  public  sale. 

There  are,  however,  certain  preliminary  conditions  to  be  complied 
with,  in  order  to  the  enjoyment  of  the  privileges  granted  in  this  section. 

Parties  who  have  already  founded  or  may  hereafter  found  a  city  or 
town,  are  required — 

6th.  To  file  with  the  recorder  of  the  county  in  which  the  town  or  city 
is  situate  a  plat  thereof,  not  exceeding  640  acres,  describing  its  exterior 
boundaries  according  to  the  lines  of  the  public  surveys,  where  such  sur- 
veys have  been  executed. 

7  th.  Also  the  plat  or  map  of  such  city  or  town  must  exhibit  the  name 
of  the  city  or  town,  the  streets,  squares,  blocks,  lots,  and  alleys ;  the 
size  of  the  same,  with  measurement  and  area  of  each  municipal  sub- 
division, the  lots  in  which  shall  each  not  exceed  4,200  square  feet,  with 
a  statement  of  the  extent  and  general  character  of  improvements. 

8th.  Further,  the  said  map  and  statement  to  be  verified  by  oath  by 
the  party  acting  for  and  in  the  behalf  of  the  founders  of  the  city  or 
town. 

9th.  Within  one  month  aft;er  filing  the  map  or  plat  with  the  recorder 
of  the  county,  a  verified  copy  of  said  map  and  statement  is  to  be  sent 
to  the  General  Land-Office,  accompanied  by  the  testimony  of  two  wit- 
nesses that  such  city  or  town  has  been  established  in  good  faith. 

10th.  Where  the  city  or  town  is  within  the  limits  of  an  organized 
land  district,  a  similar  copy  of  the  map  and  statement  must  be  filed  with 
the  register  and  receiver. 

11th.  The  third  section  provides  for  cities  or  towns  founded  on  un- 
surveyed  lands,  and  directs  that  it  may  be  lawful  to  adjust  the  exterior 
limits  of  the  premises  with  the  lines  of  the  public  surveys,  where  it  vau 
be  done  without  impairing  the  rights  of  others. 

Patents  are  to  issue  for  all  lots  sold  under  the  provisions  of  this  act  as 
in  ordinary  cases. 

12th.  Section  four  authorizes  the  Secretary  of  the  Interior,  in  case  the 
parties  interested  shall  fail  or  refuse,  within  twelve  months  of  the  found- 
mg  of  a  city  or  town  on  the  public  domain,  to  file  in  the  (General  Land- 
Office  a  copy  of  the  map  with  the  statement  and  testimony  called  for  by 
the  second  section,  to  cause  a  survey  and  plat  to  be  made  of  the  said 
city  or  town,  and  thereafter  the  lots  to  be  sold  as  provided,  at  an  in- 
crease of  fifty  per  cent,  on  the  minimum  price  of  ten  dollars  per  lot. 

13tb.  The  fifth  section  repeals  the  act  for  the  relief  of  the  citizens  of 
towns  on  the  public  lands,  approved  23d  May,  1844,  and  all  other  acta 
or  parts  of  acts  inconsistent  with  this  act. 

You  are  requested  to  acknowledge  the  receipt  of  this  circular. 
Very  respectfully, 

JOS.  S.  WILSON,  Acting  Commissioner. 
Reqistebs  and  Reoeivebs,  XT.  S.  Land  Offices. 

An  act  for  the  disposal  of  Coal  Lands  and  of  Town  Property  in  the  Public 

Domain. 

Be  it  enacted  by  the  Senate  and  House  of  RepresenJtatives  of  the  United 
States  of  America  in  Congress  assembled.  That  where  any  tracts  embracing 
coal  beds,  or  coal  fields,  constituting  portions  of  the  public  domain,  and 
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which,  as  "mines,"  are  excluded  from  the  pre-emption  act  of  eighteen 
hundred  and  forty-one,  and  which,  under  past  legislation,  are  not  liable 
to  ordinary  private  entry,  it  shall  and  may  be  lawful  for  the  President 
to  cause  such  tracts,  in  suitable  legal  subdivisions,  to  be  ofifered  at 
public  sale  to  the  highest  bidder,  after  public  notice  of  not  less  than 
three  months,  at  a  minimum  price  of  twenty  dollars  per  acre ;  and 
any  lands  not  thus  disposed  of  shall  thereafter  be  liable  to  private 
entry  at  said  minimum. 

Seo.  2.  And  be  it  further  enacted^  That  in  any  case  in  which  parties 
have  already  founded,  or  may  hereafter  desire  to  found,  a  city  or  town 
on  the  public  lands,  it  shall  and  may  be  lawful  for  them  to  cause  to  be 
filed  with  the  recorder  for  the  county  in  which  the  same  is  situated,  a 
plat  thereof  for  not  exceeding  six  hundred  and  forty  acres,  describing 
its  exterior  boundaries  according  to  the  lines  of  the  public  surveys, 
where  such  surveys  have  been  executed ;  also  giving  the  name  of  such 
city  or  town,  and  exhibiting  the  streets,  squares,  blocks,  lots,  and  alleys, 
the  size  of  the  same,  with  measurements  and  area  of  each  municipal 
subdivision,  the  lots  in  which  shall  each  not  exceed  four  thousand  two 
hundred  square  feet,  with  a  statement  of  the  extent  and  general  char- 
acter of  the  improvements ;  the  said  map  and  statement  to  be  verified 
under  oath  by  tlie  party  acting  for  and  in  behalf  of  the  persons  propos- 
ing to  establish  such  city  or  town ;  and  within  one  month  after  such 
filing  there  shall  be  transmitted  to  the  General  Land-Office  a  verified 
transcript  of  such  map  and  statement,  accompanied  by  the  testimony 
of  two  witnesses  that  such  city  or  town  has  been  established  in  good 
faith ;  and  when  the  premises  are  within  the  limits  of  an  organized 
land  district,  a  similar  map  and  statement  shall  be  filed  with  the  regis- 
ter and  receiver ;  and  at  any  time  after  the  filing  of  such  map,  state- 
ment, and  testimony  in  the  (General  Land-Office,  it  shall  and  may  be 
lawful  for  the  President  to  cause  the  lots  embraced  within  the  limits  of 
such  city  or  town  to  be  offered  at  public  sale  to  the  highest  bidder,  sub- 
ject to  a  minimum  of  ten  dollars  for  each  lot ;  and  such  lots  as  may  not 
be  disposed  of  at  public  sale  shall  thereafter  be  liable  to  private  entry 
at  said  minimum,  or  at  such  reasonable  increase  or  dimininution  there- 
after as  the  Secretary  of  the  Interior  may  order  from  time  to  time,  after 
at  least  three  months'  notice,  in  view  of  the  increase  or  decrease  in  the 
value  of  the  municipal  property :  Provided,  That  any  actual  settler 
upon  any  one  lot  as  aforesaid,  and  upon  any  additional  lot  in  which  he 
may  have  substantial  improvements,  shall  be  entitled  to  prove  up  and 
purchase  the  same  as  a  pre-emption,  at  said  minimum,  at  any  time 
before  the  day  fixed  for  the  public  sale. 

Sbo.  3.  And  be  it  further  enacted,  That  when  such  cities  or  towns 
are  established  upon  unsurveyed  lands,  it  shall  and  may  be  lawful,  after 
the  extension  thereto  of  the  public  surveys,  to  adjust  the  extension 
limits  of  the  premises  according  to  those  lines,  where  it  can  be  done 
without  interference  with  rights  which  may  be  vested  by  sale  ;  and  pa- 
tents for  all  lots  so  disposed  of  at  public  or  private  sale  shall  issue  as 
in  ordinary  cases. 

Seo.  4.  And  be  it  further  enacted,  That  if,  within  twelve  months 
from  the  establishment  of  a  city  or  town,  as  aforesaid,  in  the  public  do- 
main, the  parties  interested  shall  refuse  or  fail  to  file  in  the  General 
Land-Office  transcript  map,  with  the  statement  and  testimony  called 
for  by  the  provisions  of  the  second  section  of  this  act,  it  shall  and  may 
be  lawful  for  the  Secretary  of  the  Interior  to  cause  a  survey  and  plat 
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to  be  made  of  sucb  city  or  town,  and  thereafter  the  lots  in  the  same  shall 
be  disposed  of  as  required  by  said  provisions,  with  this  exception,  that 
they  shall  each  be  at  an  increase  of  fifty  per  centum  on  the  aforesaid 
minimum  of  ten  dollars  per  lot. 

Sec.  5.  And  be  it  further  enacted.  That  effect  shall  be  given  to  the 
foregoing  act,  according  to  such  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior.  The  act  entitled  "An  act  for  the  relief  of 
the  citizens  of  towns  upon  the  lands  of  the  United  States,  under  certain 
circumstances,"  approved  May  twenty-three,  anno  Domini  eighteen 
hundred  and  forty-four,  and  all  other  acts  and  part  of  acts  inconsistent 
with  this  act,  be  and  the  same  are  hereby  repealed. 

Approved  July  1,  1864. 


No.  533. 

CIRCULAR. 

In  relation  to  the  Supplemental  Act,  aproved  March  3,  1865,  for  the  Dispo- 
sal of  Coal  Lands  and  Town  Property  on  the  public  domain. 

Department  of  the  Interior, 
General  Land-Offios,  April  26,  1865. 

Gentlemen: — The  act  of  Congress  of  3d  March,  1865,  copy  hereto 
appended,  supplementary  to  the  act  of  July  1,  1864, ''  for  the  disposal 
of  coal  lands,  and  of  town  property  in  the  public  domain,"  is  to  enable 
citizens  of  the  United  States,  who  at  the  date  of  the  *'  act  may  be  in  the 
business  of  bona  fide  actual  coal  mining  on  the  public  lands,  for  the  pur- 
pose of  commerce,"  to  enter  160  acres  or  less  quantity,  in*  legal  sub- 
divisions, including  their  improvements  and  mining  premises,  at  the  pre- 
mium price  of  $20  per  acre. 

The  law,  however,  expressly  excludes  from  its  provisions  any  lands 
"reserved  by  the  President  of  the  United  States  for  public  uses." 

The  privilege  granted  is  not  a  general  one,  but  restricted  to  a  single 
entry  by  a  designated  class  of  individuals,  viz.,  such  as  are  citizens,  and 
who  on  the  3d  March,  1865,  the  date  of  the  act,  were  actually  engaged 
for  *' purposes  of  commerce,"'  in  "  the  business  of  bona  fide  actual  coal 
mining."  All  persons  not  so  occupied  at  that  date,  are  excluded  from 
the  enjoyment  of  the  privilege. 

1st.  Testimony  should  be  produced  satisfactory  to  the  Register  and 
Receiver,  showing  the  party  to  be  a  citizen  of  the  United  States,  and 
that,  at  the  date  of  the  act,  he  was  engaged  "  in  the  business  of 
bona  fide  actual  coal  mining  on  the  public  lands,"  and  "for  the  pur- 
poses o/ commerce." 

The  facts  must  be  stated  in  detail,  both  as  to  the  nature  and  extent  of 
the  coal  mining ;  the  period  in  which  the  business  has  been  conducted, 
and  in  regard  to  the  coal  being  made  by  the  party  an  article  of  com- 
merce, so  that  a  correct  judgment  may  be  formed  from  these  facts  as  to 
whether  the  case  comes  within  the  purview  of  the  statute.  Where  the 
proof  is  clear  and  conclusive,  the  Register  and  Receiver  are  authorized  to 
permit  the  entry  according  to  "  legal  sub-divisions"  in  compact  form 
and  so  as  not  to  exceed  160  acres. 

2d.  Where  the  mining  improvements  and  premises  are  on  land  sur- 
veyed, "  at  the  passage  of  this  act,"  it  is  required  that  a  sworn  declara- 
tory statement  descriptive  of  the  tract  and  premises,  and  also  of  the  ex- 
tent and  character  of  the  improvements,  be  filed  within  six  months  from 
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the  date  of  the  act,  and  that  proof  and  payment  mnst  he  made  within 
one  year  from  the  date  of  snch  filing. 

3d.  If  the  mining  premises  be  on  land  which  may  be  surveyed  after 
the  passage  of  said  act,  then  the  declaratory  statement  shall  be  filed 
within  three  months  Arom  the  return  of  the  plat  to  the  district  land-oflBce, 
and  proof  and  payment  must  be  made  within  one  year  trom  the  date  of 
such  filing. 

TOWN  LOTS. 

4th.  The  second  section  of  the  act  relates  to  any  city  or  town  existing 
on  the  public  lands  at  the  date  of  the  act,  and  modifies  the  limitation  as 
to  the  extent  of  the  areas  of  the  town  claim  and  town  lots  imposed  by 
the  act  of  1st  July,  1864. 

The  act  of  July  1,  1864,  limits  the  town  claim  to  640  acres,  and  the 
town  lots  to  4200  feet  each  ;  but — 

5th.  This  supplemental  act  embraces  interests,  "in  which  the  lots 
and  buildings,  as  municipal  improvements,  shall  cover  an  area  greater 
than"  640  acres,  and  removes  the  limitation  in  regard  to  subsisting 
cases  by  declaring  that  any  city  or  town  existing  on  Sd  March  1865, 
shall  not  be  debarred  entry  because  of  such  excess  of  area  over,  or  of 
variance  from  the  size  of  the  town  claim  or  town  lots  as  limited  by  the 
act  of  let  July,  1864 ;  that  for  the  excess  of  square  feet  contained  in 
said  lots  beyond  the  maximum  named  in  the  act  to  which  this  is 
amendatory,  the  minimum  price  of  each  lot  shall  be  increased  to  such 
reasonable  amount  as  the  Secretary  may  establish. 

6th.  In  the  2d  section  of  this  supplemental  act,  it  is  provided  that 
parties  having  a  possessory  right  to  mineral  veins  "  which  possession 
is  recognized  by  local  authority^^  are  to  be  protected  therein  ;  and  titles 
to  be  acquired  t^  town  lots  under  this  act  are  made  subject  to  ^*  such 
recognized  possession  and  the  necessary  use  thereof,"  yet  with  an  ex- 
press saving  of  the  paramount  title  of  the  United  States. 

Tth.  The  act  of  1st  July,  1864,  relating  to  town  property,  is  only 
modified  as  regards  the  extent  of  the  town  claim  and  the  size  of  town  lots, 
and  by  it  you  will  be  governed  when  not  in  conflict  with  this  supple- 
mental act.  Hence  it  will  be  necessary  for  the  citizens  of  the  town  or 
city  existing  at  the  date  of  the  supplemental  act — 

First.  To  file  with  the  Kecorder  of  the  county  in  which  the  town  or 
city  is  situate,  a  plat  thereof,  describing  its  exterior  boundaries,  and 
according  to  the  lines  of  public  surveys,  where  such  surveys  have  been 
executed. 

Second.  Also,  the  plat  or  map  of  such  city  or  town  must  exhibit  the 
name  of  the  city  or  town,  the  streets,  squares,  blocks,  lots,  and  alleys, 
the  size  of  the  same,  vnth  actual  measurements  and  area  of  each  muni- 
cipal division,  and  a  statement  of  the  extent  and  general  character  of 
improvements. 

Third.  Further,  the  said  map  and  statement  to  be  verified  by  oath 
of  the  party  acting  for  and  in  behalf  of  the  city  or  town ;  and 

Fourth,  Within  one  month  after  filing  the  map  or  plat  with  the 
Recorder  of  the  county,  a  veri6ed  copy  of  said  map  and  statement  must 
be  sent  to  the  Commissioner  of  the  General  Land-OfiSce,  with  the  testi- 
mony of  two  witnesses  that  such  a  town  is  a  bona  fide  one,  established 
and  existing  at  the  date  of  this  act. 

Fifth.  Where  the  city  or  town  is  within  the  limits  of  an  organized 
land  district,  a  similar  copy  of  the  map  and  statement  must  be  filed 
with  the  Register  and  Receiver  thereof. 
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Sixth.  Where  the  city  or  town  is  founded  on  unsurveyed  landB,  the 
exterior  lines  of  the  same  must  be  distinctly  marked  and  established,  so 
that  when  the  lines  of  the  public  surveys  shall  hereafter  be  run,  they 
may  be  properly  closed  thereon ;  and  yet  it  may  be  lawful  to  adjust 
the  exterior  limits  of  the  premises  with  the  lines  of  the  public  surreys, 
when  it  can  be  done  without  impairing  the  rights  of  others. 

Seventh,  Patents  are  to  issue  f(5r  all  lots  sold  under  the  proyisions  of 
this  act. 

Eighth,  By  the  2d  section  of  the  act  of  Ist  July,  1864,  after  the 
transcript  and  statement  have  been  filed  in  the  General  Land-Office,  the 
lots  are  to  be  offered  at  public  sale  to  the  highest  bidder  at  a  minimum 
of  ten  dollars  per  lot,  but  by  the  supplemental  act,  where  the  ares  of 
eaxsh  lot  exceeds  the  moMmum  of  4,200  square  feet,  the  minimum 
price  of  each  lot  shall  be  increased  to  such  reasonable  amount  as  the 
Secretary  of  the  Interior  may  establish. 

A  priyilege,  however,  is  granted  to  any  actual  settler  upon  any  one 
lot  of  pre-empting  that,  and  any  additional  lot  on  which  he  may  have 
"substantial  improvements,"  at  said  minimum  or  increased  price,  at 
any  time  before  the  day  fixed  for  the  public  sale. 

Very  respectfully, 

J.  M.  EDMUNDS,  Commissioner. 

Approved :  Jas.  Hablan,  Secretary  of  the  Interior. 

Ad  Act  supplemental  to  the  act  approved  first  July,  eighteen  hundred  and 
sixty-four,  "  for  the  disposal  ot  coal  lands  and  of  town  property  in  the 
public  domain." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  Amsrica  in  Congress  assembled,  That  in  the  case  of 
any  citizen  of  the  United  States  who,  at  the  passage  of  this  act,  may 
be  in  the  business  of  bona  fide  actual  coal  mining  on  the  public  lands, 
except  on  lands  reserved  by  the  President  of  the  United  States  for 
public  uses,  for  purposes  of  commerce,  such  citizen,  upon  making 
proof  satisfactory  to  the  register  and  receiver  to  that  effect,  shall  have 
the  right  to  enter,  according  to  legal  subdivisions,  a  quantity  of  land 
not  exceeding  one  hundred  and  sixty  acres,  to  embrace  his  improve- 
ments and  mining  premises,  at  the  minimum  price  of  twenty  dollars 
Eer  acre,  filed  in  the  coal  and  town-property  act  of  first  July,  eighteen 
undred  and  sixty-four;  Provided,  That  where  the  mining  improve- 
ments and  premises  are  on  land  surveyed  at  the  passage  of  this  act,  a 
sworn  declaratory  statement  descriptive  of  the  tract  and  premises, 
showing  also  the  extent  and  character  of  the  improvements,  shall  be 
filed  within  six  months  from  the  date  of  this  act,  and  proof  and  pay- 
ment shall  be  made  within  one  year  from  the  date  of  such  filing;  but 
where  such  mining  premises  may  be  on  lands  hereafter  to  be  surveyed, 
such  declaratory  statement  shall  be  filed  within  three  months  from  the 
return  to  the  district  land-office  of  the  official  township  plat ;  and  proof 
and  payment  shall  be  made  within  one  year  from  the  date  of  such 
filing. 

Sjbo.  2.  And  Be  it  further  enacted,  That  in  the  case  of  any  city  or 
town  which,  at  the  passage  of  this  act,  may  be  existing  on  the  public 
lands,  in  which  the  lots  therein  may  be  variant  as  to  size  from  the 
limitation  fixed  in  the  said  act  of  first  July,  eighteen  hundred  and 
sixty-four,  and  in  which  the  lots  or  buildings  as  municipal  improve- 
ments shall  cover  an  area  greater  than  six  hundred  and  forty  acres, 
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such  variance  as  to  size  of  lots  or  excess  in  area  shall  prove  no  bar  to 
such  city  or  town  claim,  under  said  act  of  first  July,  eighteen  hundred 
and  sixty-four,  effect  to  be  given  to  this  act  according  to  such  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Interior ;  Provided^ 
That  the  minimum  price  of  each  of  said  lots  in  any  such  town  or  city, 
which  may  contain  a  greater  number  of  square  feet  than  the  maximum 
named  in  the  act  to  which  this  is  an  amendment,  shall  be  increased  to 
such  reasonable  amount  as  the  Secretary  of  the  Interior  may  by  rule 
establish  ;  Provided  further,  That  where  mineral  veins  are  possessed, 
which  possession  is  recognized  by  local  authority,  and  to  the  extent  so 
possessed  and  recognized,  the  title  to  town  lots  to  be  acquired  shall  be 
subject  to  such  recognized  possession  and  the  necessary  use  thereof; 
Provided  however,  That  nothing  contained  herein  shall  be  so  construed 
as  to  recognize  any  color  of  title  in  possessors  for  mining  purposes,  as 
against  the  Government  of  the  United  States. 
Approved  March  3,  1865. 


No.  534. 

INSTRUCTIONS 

Under  the  Coal  Land  Act  of  March  3, 1873. 

Depaktmsnt  of  the  Intteriob, 

General  Land  Offioe, 
Washington,  D.  C,  April  15,  1873. 
Gentlemen: — The  act  of  Congress  approved  March  3,  1873,  enti- 
tied  "  An  act  to  provide  for  the  sale  of  the  lands  of  the  United  States 
containing  coal,"  is  as  follows,  to  wit:  (See  Part  IL,  No.  94.) 
Your  attention  is  called  to  the  following  points : 

1.  The  sale  of  coal  lands  is  provided  for — 

Ist.  By  ordinary  private  entry  under  section  one. 
2d.  By  granting  a  preference  right  of  purchase  based  on  priority  of 
possession  and  improvement  under  section  two. 

2.  The  land  entered  under  either  section  must  be  by  legal  stLbdi' 
visions,  as  made  by  the  regular  United  States  survey ;  entry  is  con- 
fined to  surveyed  lands ;  to  such  as  are  vacant,  not  otherwise  appro- 
priated, reserved  by  competent  authority,  or  containing  valuable  min- 
erals other  than  coal. 

3.  Individuals  and  associations  may  purchase;  if  an  individual, 
he  must  be  twenty-one  years  of  age  and  a  citizen  of  the  United  States, 
or  have  declared  his  intention  to  become  such  citizen. 

4.  If  an  association  of  persons,  each  must  be  qualified  as  above. 

5.  A  person  is  not  disqualified  by  the  ownership  of  any  quantity  of 
other  land,  nor  by  having  removed  from  hi«  own  land  in  the  same  State 
or  Territory. 

6.  Any  individual  may  enter  by  legal  subdivisions  as  aforesaid  any 
area  not  exceeding  one  hundred  and  sixty  acre& 

7.  Any  association  may  enter  not  to  exceed  three  hundred  and 
twenty  acres. 

8.  Any  association  of  not  less  than  four  persons  duly  qualified,  who 
shall  have  expended  not  less  than  $5,000  in  working  and  improving  any 
coal  mine  or  mines,  may  enter  under  section  two  not  exceeding  six 
hundred  and  forty  acres,  including  such  mining  improvements. 

9.  The  price  per  acre  is  $10  where  the  land  is  situated  more  than 
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fifteen  miles  from  aay  completed  railroad ;  and  $20  per  acre  where  the 
land  is  vnthin  fifteen  miles  of  such  road. 

10.  Where  the  land  lies  partly  within  fifteen  miles  of  such  road,  and 
in  part  oiUside  such  limit,  the  maximum  price  must  be  paid  for  all  legal 
subdivisions,  the  greater  part  of  which  lies  within  fifteen  miles  of  such 
road. 

11.  The  term  "completed  railroad"  is  held  to  mean  one  which  is 
actually  constructed  on  the  face  of  the  earth  ;  and  lands  within  fifteen 
miles  of  any  point  of  a  railroad  so  constructed  will  be  held  and  disposed 
of  at  $20  per  acre. 

12.  Any  duly  qualified  person  or  association  must  be  preferred  as 
purchasers  of  those  public  lands  on  which  they  have  opened  and  im- 
proved, or  shall  open  and  improve,  any  coal  mine  or  mines,  and  which 
they  shall  have  in  actual  possession. 

13.  Possession  by  agent  is  recognized  as  the  possession  of  the  princi- 
pal. The  clearest  proof  on  the  point  of  agency  must,  however,  be  re- 
quired in  every  case,  and  a  clearly  defined  possession  must  be  estab- 
lished. 

14.  The  opening  and  improving  of  a  coal  mine,  in  order  to  confer  a 
preference  right  of  purchase,  must  not  be  considered  as  a  mere  matter 
of  form  ;  the  labor  expended  and  improvements  made  must  be  such  as 
to  clearly  indicate  the  good  faith  of  the  claimant. 

15.  These  lands  are  intended  to  be  sold  where  there  are  adverse 
claimants  therefor  to  the  party  who  by  substantial  improvements, 
actual  possession,  and  a  reasonable  industry  shows  an  intention  to  con- 
tinue his  development  of  the  mines,  in  preference  to  those  who  would 
purchase  for  speculative  purposes  only.  With  this  view,  you  will 
require  such  proof  of  compliance  with  the  law,  when  lands  are  applied 
for  under  section  two,  by  adverse  claimants,  as  the  circumstances  of 
each  case  may  justify. 

16.  In  conflicting  claims,  where  improvements  have  been  made  prior 
to  March  3,  1873,  you  will,  if  each  party  make  subsequent  compliance 
with  the  law,  award  the  land  by  legal  subdivisions,  so  as  to  secure  to 
each,  as  far  as  possible,  his  valuable  improvements;  there  being  no 
provisions  in  the  act  allowing  a  joint  entry  by  parties  claiming  separate 
portions  of  the  same  legal  subdivision. 

IT.  In  conflicts  when  improvements,  Ac,  have  been  commenced  sub- 
sequent to  March  3,  1873,  or  shall  be  hereafter  commenced,  priority  of 
possession  and  improvements  shall  govern  the  award  when  the  law 
has  been  fully  complied  with  by  each  party.  A  mere  possession,  how- 
ever, without  satisfactory  improvements,  will  not  secure  the  tract  to  the 
first  occupant,  when  a  subsequent  claimant  shows  his  full  compliance 
with  the  law. 

18.  After  an  entry  has  been  allowed  to  one  party,  you  will  make  no 
investigation  concerning  it  at  the  instance  of  any  person,  except  on  in- 
structions from  this  Office.  You  will,  however,  receive  all  affidavits 
concerning  such  case  and  forward  the  same  to  this  Office,  accompanied 
by  a  statement  of  the  facts  as  shown  by  your  records. 

19.  Prior  to  entry,  it  is  competent  for  you  to  order  an  investigation, 
on  sufficient  grounds  set  forth  under  oath  of  a  party  in  interest,  and 
substantiated  by  the  affidavits  of  disinterested  and  credible  witnesses. 

20.  Notice  of  contest,  in  every  case  where  the  same  is  practicable, 
must  be  made  by  reading  it  to  the  party  to  be  cited  and  by  leaving  a 
copy  with  him.     This  notice,  must  proceed  from  your  office  and  be 
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signed  by  the  register  or  receiver.  Where  such  personal  service  can- 
not be  made  by  reason  of  the  absence  of  the  party,  and  because  his 
whereabouts  are  unknown,  a  copy  may  be  left  at  his  residence,  or  if  this 
is  unknown,  by  posting  a  copy  in  a  conspicuous  place  on  the  tract  in 
controversy,  and  by  publication  in  a  weekly  newspaper  having  the 
largest  general  circulation  Id  the  vicinity  of  the  land,  (where  no  news- 
paper shall  be  specified  by  this  Office,)  for  five  consecutive  insertions, 
covering  a  period  of  four  weeks  next  prior  to  the  trial ;  and  in  each 
case  requiring  such  notice,  a  cppy  must  be  forwarded  with  the  returns 
to  this  Office,  accompanied  with  proof  of  service  by  affidavit  indorsed 
thereon. 

21.  In  every  case  of  contest,  all  papers  in  the  same  must  be  for- 
warded to  this  Office  for  review  before  an  entry  is  allowed  to  either 
party. 

22.  Thirty  days  from  your  decision  will  be  allowed  by  you  to  enable 
any  party  to  take  an  appeal,  or  file  argument  to  be  forwarded  to  this 
Office. 

23.  No  appeal  will  be  entertained  unless  the  same  shall  be  forwarded 
through  the  district  land-office. 

24.  The  party  may  still  further  appeal  from  the  decision  of  the  Com- 
missioner of  the  General  Land-Office  to  the  Secretary  of  the  Interior. 
This  appeal  must  be  taken  within  sixty  days  after  service  of  notice  on 
the  party.  This  may  be  filed  with  the  district  land-officers  and  by 
them  forwarded,  or  it  may  be  filed  with  the  Commissioner,  and  must 
recite  the  points  of  exception. 

25.  If  not  appealed,  the  decision  is  by  law  made  final.  (See  section 
10,  act  June  12,  1858,  United  States  Statutes,  volume  11,  page  326.) 
After  appeal,  thirty  days  are  usually  allowed  for  filing  arguments,  and 
the  case  is  then  sent  to  the  Secretary,  whose  decision  is  final  and  con- 
clusive. 

26.  Manner  of  obtaining  title :  First,  by  private  entry.  The  party 
will  present  the  following  application  to  the  register,  and  will  make 
oath  to  the  same : 

I, ,  hereby  apply  under  the  provisions  of  the  act  approved 

March  8, 1873,  entitled  "An  act  to  provide  for  the  sale  of  the  lands  of  the 

United  States  containing  coal,"  to  purchase  the quarter  of  section 

,  in  township of  range j  in  the  district  of  lands  subject  to 

sale  at  the  land-oftice  at ,  and  containing acres,  and  I  solemnly 

swear  that  no  portion  of  said  tract  is  in  the  possession  of  any  other  party ; 
that  1  am  twenty-one  years  of  age,  a  citizen  of  the  United  States,  (or  have 
declared  my  intention  to  become  a  citizen  of  the  United  States,)  and  have 
never  held  nor  purchased  lands  under  said  act,  either  as  an  individual  or  as 
a  member  of  an  association ;  and  1  do  further  swear  that  1  am  well  ac- 
quainted with  the  character  of  said  described  land,  and  with  each  and  every 
l^al  subdivision  thereof,  having  frequently  passed  over  the  same ;  that  my 
knowledge  of  said  land  is  such  as  to  enable  me  to  testify  understandin^ly 
with  regard  thereto ;  that  there  is  not  to  my  knowledge  within  the  limits 
thereof  any  vein  or  lode  of  quartz  or  other  rock  in  place  bearing  gold, 
silver  or  copper,  and  that  there  is  not  within  the  limits  of  said  land  to  my 
knowledge  any  valuable  mineral  deposit  other  than  coal.    So  help  me  God. 

To  this  affidavit  the  register  will  append  the  usual  jurat. 

27.  Thereupon  the  register,  if  the  tract  is  vacant,  will  so  certify  to  the 
receiver,  stating  the  price,  and  the  applicant  must  then  pay  the  amount 
of  the  purchase-money. 

28.  The  receiver  will  then  issue  to  the  purchaser  a  duplicate  receipt, 
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and  at  the  close  of  the  month  the  re^ster  and  receiver  will  make  returns 
of  the  sale  to  the  General  Land-Office,  from  whence,  when  the  proceed- 
ings are  found  regular,  a  patent  or  complete  title  will  be  issued ;  and  on 
surrender  of  the  duplicate  receipt  such  patent  will  be  delivered,  at  the 
option  of  the  patentee,  either  bj  the  Commissioner  at  Washington,  or 
bj  the  register  at  the  district  land-office. 

29.  This  disposition  at  private  entry  will  be  subject  to  any  valid  prior 
adverse  right  which  may  have  attached  to  the  same  land,  and  which  is 
protected  by  section  2. 

30.  Second.  When  the  application  to  purchase  is  based  on  a  priority 
of  possession,  &c.,  as  provided  for  in  section  2,  the  claimant  must,  when 
the  township  plat  is  on  file  in  your  office,  file  his  declaratory  statement 
for  the  tract  claimed  within  sixty  days  from  and  after  the  first  day  of 
his  actual  possession  and  improvement.  Sixty  days,  exclusive  of  the 
first  day  of  possession,  &c.,  must  be  allowed. 

31.  The  declaratory  statement  must  be  substantially  as  follows,  to 
wit: 

I ' ,  being years  of  age,  and  a  citizen  of  the  United  States 

(or  having  declared  my  intention  to  become  a  citizen  of  the  United  States,) 
and  never  having,  either  as  an  individual  or  as  a  member  of  an  association, 
held  or  parchas^  any  coal-lands  under  the  act  approved  March  3,  1873, 
entitled  "An  act  to  provide  for  the  sale  of  the  land  of  the  United  States 
containing  coay  do  hereby  declare  my  intention  to  purchase,  under  the 

provisions  of  said  act,  the quarter  of  section ,  in  township 

of  range, of  lands  subject  to  sale  at  the  district  land  office  at ,  and 

that  I  came  into  possession  of  said  tract  on  the day  of A.  D. 

18—,  and  have  ever  since  remained  in  actual  possession  continuously,  and 

have  expended  in  labor  and  improvements  on  said  mine  the  sum  of 

dollars,  the  labor  and  improvements  being  as  follows:  (here  describe  the 
nature  and  character  of  the  improvements :)  and  I  do  furthermore  solemnlv 
swear  that  1  am  well  acquainted  with  the  character  of  said  described  land,, 
and  with  each  and  every  legal  subdivision  thereof,  having  frequently  passed 
over  the  same ;  that  my  knowledge  of  said  land  is  such  as  to  enable  me  to 
testify  understandin^ly  with  regard  thereto  :  that  there  is  not  to  my  knowl- 
edge within  the  limits  thereof  any  vein  or  lode  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  or  copper,  and  that  there  is  not  within  the  limits 
of  said  land,  to  my  knowledge,  any  valuable  mineral  deposit  other  than  coal. 

• 

32.  When  the  township  plat  is  not  on  file  at  date  of  claimant's  first 
possession,  the  declaratory  statement  must  be  filed  within  sixty  days 
from  the  filing  of  such  plat  in  your  office. 

33.  When  improvements  shall  have  been  made  prior  to  June  4, 
1873,  the  declaratory  statement  must  be  filed  within  sixty  days  from 
that  date. 

34.  No  sale  under  this  act  will  be  allowed  by  you  prior  to  September 
4,  1873.  One  year  from  and  after  the  expiration  of  the  period  allowed 
for  filing  the  declaratory  statement  is  given  within  which  to  make  proof 
and  payment,  but  you  will  allow  no  party  to  make  final  proof  and  pay* 
ment,  except  on  notice  as  aforesaid  to  all  others  who  appear  on  your 
records  as  claimants  to  the  same  tracts. 

35.  A  party  who  otherwise  complies  with  the  law  may  enter  after 
the  expiration  of  said  year,  provided,  no  valid  adverse  right  shall  have 
intervened.  He  postpones  his  entry  beyond  said  year  at  his  own  risk, 
and  the  Government  cannot  thereafter  protect  him  against  another  who 
complies  with  the  law,  and  the  value  of  his  improvements  can  have  no 
weight  in  his  favor. 

36.  One  person  can  have  the  benefit  of  one  entry  or  filing  only.    He 
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is  disqualified  by  haying  made  sach  entry  or  filing  alone,  or  as  a  mem- 
ber of  an  association.  No  entrj  can  be  allowed  an  association  which 
has  in  it  a  single  person  thus  disqualified,  as  the  law  prohibits  the 
entry  or  holding  of  more  than  one  claim,  either  by  an  individual  or  an 
association.  You  are  to  allow  no  entry  under  this  act  of  lands  con- 
taining other  valuable  minerals.  You  will  determine  the  character  of 
the  land  under  the  present  rules  relative  to  agricultural  and  mineral 
lands.  Those  that  are  sufficiently  valuable  for  other  minerals  to  pre- 
vent their  entry  as  agricultural  lands,  cannot  be  entered  under  this  act. 
37;  Assignments  of  the  right  to  purchase  under  this  act  will  be  recog- 
nized when  properly  executed.  Proof  and  payment  must  be  made 
however,  within  the  prescribed  period,  which  dates  from  the  first  day 
of  the  possession  of  the  assignor  who  initiated  the  claim. 

38.  You  will  so  construe  this  act  in  its  application  as  not  to  destroy 
or  impair  any  rights  which  may  have  attached  prior  to  March  3,  1873, 
Those  persons  who  may  have  initiated  a  valid  claim  under  any  prior 
law  relative  to  coal-lands  will  be  permitted  to  complete  their  entries 
under  the  same. 

39.  You  will  report  at  the  close  of  each  month  as  "  sales  of  coal-lands" 
all  filings  and  entries  under  this  act  in  separate  abstracts,  commencing 
with  number  one,  and  thereafter  proceeding  consecutively  in  the  order 
of  their  reception.     Where  a  series  of  numbers  has  already  been  com- 

.  menced  by  sale  of  coal  lands,  you  will  continue  the  same  without  change. 
The  affidavit  required  from  each  claimant  under  section  two  at  the  time 
of  actual  purchase  will  be  as  follows,  to  wit: 

I, ,claiming  the  right  of  purchase  under  the  act  of  Congress  en- 
titled "  An  act  to  provide  for  the  sale  of  the  lands  of  the  United  States  con- 
taining coal,"  approved  March  3, 1873,  to  the = — quarter  of  section , 

in  township of  range ,  subject  to  sale  at ,  do  solemnly  swear 

that  I  have  never  had  the  right  of  purchase  under  this  act,  either  as  an  indi- 
vidual or  as  a  member  of  an  association,  and  that  I  have  never  held  any  other 
lands  under  its  provisions ;  I  further  swear  that  1  have  expended  in  developing 

coal-mines  on  said*  tract,  in  labor  and  improvements,  the  sum  of dollars, 

the  nature  of  such  improvements  being  as  follows : ;  that 

I  am  now  in  the  actual  possession  of  said  mines,  and  make  the  entry  for  my 
own  use  and  benefit,  and  not  direct  or  indirectly  for  the  use  and  benefit  of 
any  other  party  ;  and  I  do  furthermore  swear  that  I  am  well  acquainted  with 
the  character  of  said  described  |land,  and  with  each  and  every  legal  sub- 
division thereof,  having  frequently  passed  over  the  same ;  that  my  knowl- 
edge of  said  land  is  such  as  to  enable  me  to  testify  understanding!^  with  re- 
gard thereto ;  that  there  is  not  to  my  knowledge  within  the  limits  thereof 
any  vein  or  lode  of  quartz  or  other  rock  in  place  bearing  ^old,  silver,  or  cop- 
per, and  that  there  is  not  within  the  limits  of  said  land,  to  mv  knowledge, 
any  valuable  mineral  deposit  other  than  coal.    So  help  me  God. 

I ,  of  the  land-office  at ,  do  hereby  certify  that  the  above 

affidavit  was  sworn  and  subscribed  to  before  me  this day  of ,  A.  D. 

18—.  

40.  In  case  the  purchaser  shows  by  an  affidavit  that  he  is  not  person- 
ally acquainted  with  the  character  of  the  land,  his  duly-authorized 
agent  who  possesses  such  knowledge  may  make  the  required  affidavit 
as  to  its  character ;  but  whether  this  affidavit  is  made  by  principal  or 
agent,  it  must  be  corroborated  by  the  affidavits  of  two  disinterested  and 
credible  witnesses  having  knowledge  of  its  character. 

WILLIS  DRUMMOND,  Commissioner. 
To  Reoistebs  and  Reoeiyebs. 
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No.  535. 

ROCKY  MOUNTAIN  COAL  AND  IRON  CO. 

The  one  coal  entry  allowed  to  a  person  or  corporation  need  not  be  in  com- 
pact form,  the  only  restriction  being  in  quantity,  bounded  by  legal  lines  of 
subdivision. 

Odd  sections  in  U.  P.  R.  R.  limits,  containing  coal,  pass  with  the  grant,  unless 
rights  had  accrued  under  the  coal  acts  of  July  1, 1864,  and  March  3, 1865. 

dipaktment  of  the  interior, 

General  Land-Office, 

Washington,  D.  C,  August  II,  1873. 

Register  and  Receiver,  Cheyenne,  Wyoming. 

Gentlemen  : — I  have  to  call  jour  attention  to  the  case  of  the  Rocky 
Mountain  Coal  and  Iron  Company,  transmitted  with  register's  letter 
of  June  2,  ultimo,  being  in  the  nature  of  correspondence  between  the 
president  of  said  alleged  company  and  your  office,  respecting  the  con- 
struction of  the  coal  law  of  March  3,  1873,  in  its  relation  to  odd  sec- 
tions within  the  limits  of  the  grant  to  the  Union  Pacific  Railroad  Com- 
pany, under  acts  of  July  1,  1862,  and  July  2,  1864. 

Also,  as  to  the  requirements  of  the  act  respecting  contiguity  of  the 
tracts  that  may  be  embraced  in  the  entry. 

It  does  not  appear  that  any  offer  of  a  declaratory  statement  has  been 
made,  nor  is  there  any  showing  of  the  status  of  the  company,  the 
number  of  whom  it  is  composed,  nor  of  the  nature,  extent  and  value 
of  the  improvements,  as  required  by  the  law  and  instructions. 

There  is,  therefore,  no  question  legitimately  before  this  Office  upon 
which  said  alleged  company  can  claim  a  decision. 

The  correspondence,  however,  indicates  an  intention  to  apply  for 
N.  B.  i  and  N.  ^  of  S.  E.  I  sec.  6,  16  N.,  120  W.,  the  B.  ^  of  sec.  30, 
16  N.,  120  W.,  and  the  S.  i  of  S.  B.  i  sec.  31, 16  N.,  120  W.,  the  latter 
tract  being  part  of  an  odd  section  within  the  twenty  miles  limited  by 
the  act  of  July  2,  1864,  granting  lands  to  the  Union  Pacific  Railroad 
Company. 

Section  4  of  said  act  expressly  provides  that  "  the  term  *  mineral 
land,'  wherever  the  same  occurs  in  this  act  and  the  act  to  which  this 
is  an  amendment,  shall  not  be  construed  to  include  coal  and  iron  land," 
thus  plainly  including  such  land  in  the  grant  to  the  company  whenever 
found  upon  the  odd  sections  granted. 

There  was  no  law  then  in  force  for  the  disposal  of  these  lands,  ex- 
cept by  public  offering  under  the  act  passed  the  day  previous,  and  no 
rights  have  been  acquired  under  that  act  or  the  subsequent  act  of 
March  3,  1865. 

The  road  was  definitely  located  as  early  as  1868,  and  it  follows  that 
the  United  States  had  no  rights  to  confer  upon  claimants  by  the  pass- 
age of  the  act  of  March  3,  1873. 

Your  construction  of  the  law  on  this  point  is  fully  concurred  in  by 
this  Office. 

Your  opinion  respecting  the  requirements  of  the  act  as  to  contiguity 
also  meets  my  approval. 

While  the  law  limits  each  individual  to  one  entry,  and  prohibits  the 
holding  of  any  other  lands  by  one  who  has  in  any  manner  participated 
in  the  one  entry  allowed,  it  is  not  provided  that  the  tract  or  tracts 
entered  shall  be  in  compact  form,  the  only  restriction  being  that  of 
quantity,  bounded  by  legal  lines  of  subdivision. 
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Toa  are  therefore  at  liberty  to  receive  proper  filings  and  applications 
to  enter,  in  accordance  with  year  view  of  the  law,  as  expressed  in  the 
correspondence  referred  to. 

Duly  notify  the  applicants  in  this  case  of  this  ruling ;  and  should 
they  desire  to  appeal  the  case  to  the  Secretary,  they  will  be  permitted 
to  do  so,  notwithstanding  the  irregularity  of  the  case  as  presented,  to 
save  any  rights  they  may  claim  from  passing  beyond  the  limitation  of 
the  law  as  to  time,  and  becoming  subject  to  adverse  claims  of  later 
date ;  they  should,  however,  at  once  file  their  formal  declaratory  state- 
ment for  the  lands  which  they  intend  to  hold  under  the  act.  Sixty 
days  are  allowed  for  appeal. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  536. 

WYOMING  COAL  AND  MINING  COMPANY. 

Form  of  a  Declatory  Statement  of  a  corporation. 

To  the  D.  S.  of  a  coal  corporation  should  be  attached  a  copy  of  the  certifi- 
cate of  incorporation,  the  sworn  statement  of  the  secretiiry,  giving  the 
names  of  all  stockholders  at  date  of  purchase,  and  the  affidavit  of  each 
stockholder  that  he  has  not  had  the  benefit  of  the  act. 

Department  of  the  Intebiob, 

General  Land  Office, 
Washington,  D.  C,  August  14,  1873. 

Beqisteb  and  Receiver,  Cheyenne,  Wyoming 

Gentlemen  : — You  transmitted  with  your  letter  of  the  20th  June 
last  the  declaratory  statement  of  the  Wyoming  Goal  and  Mining  Com- 
pany, and  requested  instructions  as  to  whether  or  not  the  same  was 
made  in  due  form. 

When  an  incorporated  company  desires  to  apply  for  a  patent  for  coal 
land  under  the  act  of  Congress  approved  March  3,  1873,  the  form  of 
the  declaratory  statement  should  be  in  terms  as  follows,  viz : 

The  Wyoming  Coal  and  Mining  Company,  a  corporation  consisting 
of  four  or  more  persons,  organized  under  the  general  incorporation  laws 
of  the  State  of  Nebraska,  a  copy  of  the  certificate  of  incorporation 
being  hereto  attached,  and  having  its  principal  office  and  place  of 
business  in  Omaha,  Nebraska,  by  its  secretary  and  treasurer,  Thomas 
Waddle,  declares  that,  to  the  best  of  his  knowledge  and  belief,  each 
and  every  stockholder  in  said  company  is  a  citizen  of  the  United 
States,  or  has  declared  his  intention  to  become  such ;  that  no  stock- 
holder of  said  company,  either  as  an  individual  or  a  member  of  any 
other  association,  incorporated  or  otherwise,  has  held  or  purchased  any 
coal  lands  under  the  act  approved  March  3,  1873,  entitled  *'  An  act  to 
provide  for  the  sale  of  lands  of  the  United  States  containing  coal ;  and 
that  it  is  the  intention  of  said  company  to  purchase,  under  the  pro- 
visions of  said  act,  the  —  quarter  of  section  — ,  &c.  (The  remainder 
of  the  D.  S.,  as  filed,  is  satisfactory.) 

In  case  an  incorporated  company  should  file  a  D.  S.  under  said  act, 
it  will  be  necessary  for  the  secretary  of  the  company  to  file  his  affi- 
davit, setting  forth,  in  full,  the  names  of  all  the  stockholders  at  the 
date  of  actual  purchase.  It  will  also  be  necessary  for  each  stockholder 
to  file  an  affidavit  to  the  effect  that  he  has  never  held  or  purchased  any 
43 
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coal  lands  under  the  act  approved  March  3,  1873,  entitled  "Ad  act  to 
provide  for  the  sale  of  the  lands  of  the  United  States  containing  coal," 
either  as  an  individual  or  as  a  member  of  an  association.  While  the 
act  of  March  3,  1873,  limits  each  individual  to  one  entry,  and  prohibits 
the  holding  of  any  other  coal  lands  by  one  who  has  in  any  manner 
participated  in  the  one  entry  allowed,  it  is  not  provided  that  the  tract 
or  tracts  entered  shall  be  in  compact  form,  the  only  restriction  being 
that  of  quantity,  bounded  by  legal  lines  of  subdivision. 

In  accordance  with  your  request,  I '  return  the  declaratory  statement 
of  the  Wyoming  Coal  and  Mining  Company,  with  amendments  made. 

Yery  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 


No.  537. 

JOHN  YOAKUM. 

Claims  under  the  donation  act  of  September  27, 1850,  will  be  patented  upon 
compliance  with  the  requirements  of  the  statute,  although  coal  may  have 
been  discovered  upon  the  tracts  embraced  therein. 

d£t»artm£nt  of  the  interior, 

General  Land  Office, 
Washington,  D.  C,  March  28,  1874. 

John  Yoakum,  Esq.,  Empire  City,  Oregon. 

Sir  : — In  reply  to  your  letter  of  the  20th  November  last,  I  have  to 
state  that  the  act  of  27th  September,  1850,  making  donations  to  set- 
tlers in  Oregon,  expressly  provides  that  "  no  mineral  lands  shall  be 
located  or  granted  under  the  provisions  of  this  act." 

In  your  letter  you  state  that  the  land  embraced  by  your  claim  Is  now 
''claimed  as  coal  land."  The  first  act  of  Congress  regulating  the  dis- 
posal of  coal  lands  was  that  of  July  1,  1864.  Previous  to  that  time 
land  containing  coal  was  not  held  to  be  excluded  from  sale  under  the 
acts  of  Congress  regulating  the  disposal  of  agricultural  lands,  and 
parties  whose  rights  were  initiated  under  said  act  of  27th  September, 
1850,  will  be  permitted  to  receive  patents  for  their  claims  upon  full 
compliance  with  the  law  and  instructions,  although  coal  may  have  been 
discovered  upon  the  tracts  claimed  by  them. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  538. 

ALMA  ELDRIDGE. 

Coal  land  cannot  be  included  in  a  town-site  entry.    Hearings  may1t>e  had  to 
determine  the  character  of  land  in  conflict. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  21,  1874. 

Alma  Eldridgs,  Esq.,  Coalville^  Utah. 

Sir: — In  reply  to  your  letter  of  the  1st  instant,  I  have  to  state  that 
the  town-site  acts  provide,  among  other  things,  that  no  title  "shall  be 
acquired  to  any  valid  mining  claim  or  possession  held  under  the  exist- 
ing laws  of  Congress"  by  virtue  of  the  provisions  of  said  town-site 
acts.     Where  land  has  been  returned  as  "  coal  land"  by  the  surveyor- 
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general,  it  cannot  be  entered  as  a  town-site  until  a  hearing  has  been 
held  to  determine  the  character  of  the  land,  viz :  whether  it  is  mineral 
or  agricultural  in  character.  The  coal-land  law  provides  for  the  sale  of 
land  by  legal  subdiviBions  onlyf  and  hence  it  will  be  necessary  to  pre- 
sent evidence  in  regard  to  e€U)h  forty-acre  tract  in  controversy.  I 
enclose  herewith  circular  instructions  from  this  Office  showing  the 
manner  in  which  hearings  must  be  held  to  determine  the  true  character 
of  lands.     [May  6,  18T1;  March  20,  18T2,  and  June  10,  18T2.] 

Yery  respectfully, 

W.  W.  CURTIS,  Acting  Commissioner. 


No.  539. 

M.  H.  BUNNELL. 

Parties  owning  coal  mines  have  no  authority  under  the  law  for  following 
their  veins  or  coal  beds  under  the  land  adjoining. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  May  25,  1874. 

Hon.  M.  H.  Dunnsll,  House  of  Representatives, 

Sir: — In  reply  to  the  letter  from  E.  D.  Rogers,  dated  Freeborn, 
Minn.,  April  27,  1874,  referred  by  you  to  this  Office,  I  have  to  state 
that  parties  owning  coal  mines  have  no  authority  under  the  law  to  fol- 
low their  vein  or  coal  bed  under  the  land  adjoining.  The  right  to  fol- 
low the  vein,  although  it  may  enter  the  land  adjoining,  is  only 
authorized  by  law  in  cases  of  veins  or  lodes  bearing  the  precious  metals. 

Where  land  is  known  to  contain  valuable  deposits  of  coal^  it  cannot 
be  entered  under  the  pre-emption  or  homestead  acts. 
Yery  respectfully,  your  obedient  servant, 

W.  W.  CURTIS,  Acting  Commissioner. 


No.  540. 

W.  S.  FOSTER. 

School  sections  of  Wyoming  Territory  containing  coal  are  reserved  from  sale, 
except  where,  after  March  3, 1873,  parties  are  found  in  actual  occupancy 
thereof  at  date  of  survey. 

Department  of  the  Interior, 

General  Land-Office, 

Washington,  D.  C,  July  30,  1873. 

W.  S.  Foster,  Esq.,  Bock  Springs,  Wyoming  Territory, 

Sir: — I  am  in  receipt  of  your  letter  of  April  (5,  1873,  wherein 
inquiry  is  made  as  to  '^  how  the  new  coal  law  affects  school  sections.'' 
Your  question  is  understood  to  be  whether  the  sections  designated  six- 
teen and  thirty-six  in  each  township  within  the  limits  of  Wyoming 
Territory,  which  are  found  to  contain  valuable  deposits  of  coal,  are 
reserved  for  school  purposes,  or  can  be  sold  as  other  coal  lands,  under 
the  act  of  March  3,  1873. 

Section  14  of  the  act  approved  July  25,  1868,  providing  for  a  tem- 
porary government  for  the  Territory  of  Wyoming,  makes  no  exception 
in  reserving  sections  sixteen  and  thirty-six  for  school  purposes  in  each 
township,  and  this  Office  is  therefore  without  authority  of  law  for 
disposing  of  school  sections  within  Wyoming  Territory,  except  in 
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cases  where,  after  the  passage  of  the  act  of  March  3,  18Y3,  the  parties 
are  found  in  actual  occupancy  of  the  lands  at  the  date  of  surrey. 

Very  respectfully, 

WILLIS  DRUMMOND,  Gommiasianer. 


^^'  ^    '  J.  P.  HOGDEN,  KT  AL. 

Application  to  enter  a  School  Section  in  California,  under  the  Coal  Act, 

Received. 

DSPARTMENT  OF  THE  InTEBIOB, 

General  Land-Offioe, 
Washington,  D.  0.,  Nov.  3,  1874. 

Register  and  Receiver,  Shasta,  California. 

Gentlemen: — With  your  letter  of  August  14,  last,  you  transmitted 
the  application  of  James  P.  Hogden  and  Cyrus  T.  Wheeler  to  enter 
under  the  provisions  of  the  act  of  March  3,  1873,  entitled  "An  act  to 
provide  for  the  sale  of  the  lands  of  the  United  States  containing  coal," 
the  S.  i  of  section  16  in  T.  33  N.,  R.  1  W.,  M.  D.  M. 

This  application  should  have  been  sworn  to  by  the  applicants. 

Upon  the  back  of  this  application  you  made  the  following  endorse- 
ment, viz: 

"  Presented  Aug.  14,  1874.  AARON  BELL,  Register, 

**  The  sale  of  the  land  described  in  the  within  application  is  refused 
on  the  grounds  that  said  land  was  granted  to  the  State  of  California 
for  schom  purposes  by  6th  section  of  act  of  Congress  approved  March 
3^  1853.  AARON  BELL,  RegiaterJ' 

From  this  decision  an  appeal  has  been  taken  to  this  Office,  and  the 
question  is  presented  whether  lands  which  are  found  upon  survey  to  be 
designated  as  section  sixteen  or  thirty-six  pass  to  the  State  of  Califor- 
nia under  the  act  of  March  3,  1853,  entitled  "An  act  to  provide  for  the 
survey  of  the  public  lands  in  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes,"  where  the  same  contain  valu- 
able deposits  of  coal. 

On  the  23d  April,  1873,  the  Hon.  Sec.  of  the  Interior,  in  case  of  the 
Keystone  Consolidated  Mining  Company  et  al.  v.  the  State  of  Califor- 
nia decided  •*  That  no  mineral  lands  were  granted  by  the  act  of  1853. 

It  is  true  that  the  mining  companies  referred  to  in  the  Hon.  Secre- 
tary's decision,  above  referred  to,  were  claimants  under  the  act  of  Con- 
gress, approved  July  26,  1866,  but  the  views  therein  expressed  equally 
apply  to  claimants  under  the  coal  land  law  of  March  3,  1873. 

That  lands  containing  valuable  deposits  of  coal  have  been  considered 
and  treated  as  mineral  lands  is  evident  from  the  text  of  the  act  of  July  1, 
1864,  entitled,  "An  act  for  the  disposal  of  coal  lands  and  of  town  pro- 
perty in  the  public  domain,"  viz. :  "  That  where  any  tracts  embracing 
coal  beds  or  coal  fields,  constituting  portions  of  the  public  domain,  and 
which  as  mines  are  excluded  from  the  pre-emption  act  of  eighteen  hun- 
dred and  forty-one,  and  which  under  past  legislation  are  not  liable  to 
ordinary  private  entry,"  Ac. 

Your  decision  is,  therefore,  reversed,  and  you  will  allow  said  appli- 
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cants  to  file  upon  and  make  entry  of  said  tracts,  upon  full  compliance 
with  the  law  and  iDstructiona,  should  no  appeal  be  taken  from  this  de- 
cision within  sixty  days  from  the  date  of  your  notification  to  all  parties 
in  interest. 

I  return  herewith  said  application,  and  enclose  a  copy  of  said  decision 
of  April  28,  1873.  Ton  will  inform  all  parties  in  interest,  and  ac- 
knowledge the  receipt  hereof. 

Very  respectfully, 

8.  S.  BURDETT,  Commissioner. 

Affirmed  by  the  Secretary  on  appeal  May  7,  1875. 
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No.  543. 

INSTRUCTIONS. 

Department  of  the  Interior, 

General  Land-Offioe, 

October  20,  1865. 
To  Registers  and  Receivers,  United  States  Land  Offioes. 

Referring  to  the  Circulars  from  this  Office,  bearing  date  August  20, 
1864,  and  April  26,  1865,  in  relation  to  the  act  of  Congress  approved 
July  1,  1864,  and  the  amendatory  law  of  March  3,  1865,  relating  to 
''  coal  land  and  town  property"  on  the  public  domain,  I  now  herewith 
append  for  your  information  and  government  in  the  matter  therein 
specified  the  ruling  for  the  Hon.  James  Harlan,  Secretary  of  the 
Interior,  under  date  of  October  16,  1865 : 

*^  In  accordance  with  the  authority  vested  in  me  by  the  acts  of  Con- 
gress approved  July  1,  1864,  and  March  3,  1865, 1  hereby  prescribe 
the  following  regulations  for  the  disposal  of  coal  lands  and  town 
property  in  the  public  domain : 

"The  minimum  price  of  each  lot  in  a  town  surveyed  before  the 
dbmye-named  act  of  July  1,  1864,  took  effect,  containing  over  4,200 
square  feet  and  not  more  than  8,400  square  feet,  shall  be  fifteen  dollars ; 
of  each  lot  containg  over  8,400  square  feet  and  not  more  than  12,600 
square  feet,  the  minimum  price  shall  be  eighteen  dollars ;  of  each  lot 
containing  over  12,600  square  feet  and  not  more  than  16,800  square 
feet,  the  minimum  price  shall  be  twenty  dollars ;  and  for  larger  lots  the 
price  shall  be  increased  two  dollars  for  every  additional  4,200  square 
feet. 

''  In  the  case  of  out-lots  in  any  such  village,  town  or  city,  the  minimum 
price  of  such  out-lots  shall  be  ten  dollars ;  of  such  out-lots  containing 
more  than  one  acre,  the  minimum  price  shall  be  ten  dollars  for  the  first 
acre,  and  five  dollars  for  each  additional  acre  in  such  lot.'' 

J.  M.  EDMUNDS,  Commissioner. 

[For  copies  of  the  acts  of  1864  and  1865,  and  the  instructions  there- 
under, see  Coal  Lands,  Title  YIII.    Nos.  532,  533.] 


No.  544. 

CIRCULAR. 

[Reissued  April  1, 1871.] 

Department  of  the  Interior, 
General  Land  Office, 
September  21,  1868. 
Gentlemen: — The  act  of  Congress,   hereto  appended,   approved 
March  2,  1867— -Statutes,  vol.  14,  page  541— 
1st  Grants  to  the  inhabitants  of  cities  and  towns  on  the  public  lands 
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the  privilege  of  entering  the  lands  occupied  as  town  sites  at  the  mini- 
mum price  of  one  dollar  and  twenty-five  cents  per  acFC,  through  the 
corporate  authorities  of  such  towns  and  cities,  or  the  judges  of  the  county 
courts  acting  as  trustees  for  the  occupants  thereof. 

This  privilege  is  granted  where  such  mode  of  obtaining  title  to  town 
property  is  preferred  to  that  provided  in  the  act  of  July  1, 1864,  Statutes, 
vol.  13,  page  343,  and  the  amendatory  act  of  March  3,  1865,  vol.  13, 
page  529,  the  said  statute  of  1867  not  repealing  the  enactments  of  1864 
and  1865.  The  inhabitants  of  these  towns  or  cities  are  limited,  how- 
ever, to  one  or  the  other  of  the  modes  provided  in  these  statutes,  and 
cannot  commence  proceedings  under  both  systems. 

2d.  The  act  of  June  8,  1868,  herewith,  amendatory  of  the  act  of  March 
2,  1867,  stipulates  that  the  inhabitants  of  any  town  located  on  the  public 
lands  may  avail  themselves,  if  the  town  authorities  elect  to  do  so,  of  the 
provisions  of  said  last  named  act,  provided  the  issuing  of  patents  to 
persons  who  have  made  or  may  make  entries,  and  elect  to  proceed  under 
existing  laws,  shall  not  thereby  be  prevented. 

As  proceedings  to  acquire  title  to  town  property  cannot  be  commenced 
under  both  systems  in  force  since  March  2,  1867,  the  amendatory  act 
must  refer  to  cases  where,  previous  to  March  2,  1867,  the  inhabitants 
of  any  town  or  city  had  filed  a  plat  of  the  same  with  the  County 
Recorder,  pursuant  to  the  act  of  July  1,  1864,  and  had  partly  proved  up 
and  paid  for  the  lots  claimed  by  them  under  the  proviso  in  the  2d  section 
of  the  said  act,  and  extends  the  privileges  of  the  act  of  March  2,  1867, 
if  the  town  authorities  elect  to  proceed  under  it,  to  such  of  the  inhabi- 
tants as  have  not  yet  paid  for  their  lots,  without  interfering  with  the 
issuing  of  patents  to  those  who  had  made,  or  might  make,  entries,  and 
elect  to  proceed  under  the  acts  of  July  1,  1864,  and  March  3,  1865. 

3d.  Accordingly  where  proceedings  had  been  commenced  by  the  in- 
habitants of  any  town  or  city  before  the  passage  of  the  act  of  March  2, 

1867,  and  a  part  of  them,  not  having  entered  and  paid  for  their  lots» 
desire  to  proceed  under  said  last  named  act,  you  will  allow  the  town 
authorities,  if  they  apply  to  you  for  that  purpose,  to  enter  or  file  upon, 
pursuant  to  the  provisions  of  said  act,  such  portion  of  the  town  site  as 
has  not  already  been  entered  and  paid  for,  and  is  not  in  possession  of 
parties  electing  to  complete  their  titles  under  the  original  proceedings ; 
after  which  that  part  of  the  town  site  so  entered  or  filed  upon,  will  be 
disposed  of  under  the  statutes  of  1867  and  1868,  and  the  remaining  por- 
tion, if  any,  under  the  enactments  of  1864  and  1865. 

4th.  The  aforesaid  amendatory  act  of  June  8,  1868,  further  provides 
that,  in  addition  to  the  minimum  price  of  the  lands  included  in  any  town 
site  entered  under  the  statute  of  March  2,  1867,  and  said  act  of  June  8, 

1868,  there  shall  be  paid  by  the  parties  availing  themselves  of  the  pro- 
visions of  said  acts  all  costs  of  surveying  and  platting  any  such  town 
site,  and  expenses  incident  thereto,  incurred  by  the  United  States,  be- 
fore any  patent  therefor  shall  issue.  Hence,  when  it  is  desired  to  enter 
a  town  site  found  upon  the  unsurveyed  public  lands, ^a  written  applica- 
tion should  be  presented  to  the  Surveyor-General  of  the  proper  district 
for  a  survey  of  the  same,  under  the  10th  section  of  the  act  of  May  30, 
1862,  vol.  12,  pages  409  and  410,  and  the  amount  estimated  by  him  as 
sufficient  to  cover  the  said  costs  and  expenses  deposited  with  any  As- 
sistant U.  S.  Treasurer,  or  designated  depositary  in  favor  of  the  TJnited 
States  Treasurer,  to  be  passed  to  the  credit  of  the  fund  created  by 
"  Individual  Depositors  for  the  Survey  of  the  Public  Lands,"  the  deposi- 
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tor  taking  a  duplicate  certificate  of  deposit,  one  to  be  filed  with  the  Snr- 
veyor-General  to  be  sent  to  the  General  Land-Office,  and  the  6theT  re- 
tained by  the  depositor.  On  receiving  such  certificate,  showing  that 
the  requisite  sum  has  been  deposited  in  a  proper  manner  to  pay  for  the 
work,  the  Surveyor-General  will  transmit  to  the  Register  and  Receiver 
of  the  District  Land-Office  his  certificate  of  such  payment  having  been 
made,  and  will  contract  with  a  competent  U.  S.  Deputy  Surveyor,  and 
have  the  survey  made  and  returned  in  the  same  manner  as  other  public 
surveys,  after  which  the  lands  embraced  within  the  site  may  be  entered, 
or  filed  upon,  as  in  the  case  of  town  sites  upon  surveyed  lands. 

5tb.  When  town  sites  are  located  upon  land  already  surveyed,  the 
entry  must  be  made  in  conformity  to  the  legal  subdivisions  of  the  pub- 
lic lands,  and  here  no  costs  in  regard  to  past  surveys  will  be  exacted. 
When  sites  are  upon  unsurveyed  land,  it  will  be  necessary,  after  the 
extension  thereto  of  the  public  surveys,  to  close  those  lines  upon  the 
exterior  limits  of  the  town  site. 

6th.  The  aforesaid  act  of  2d  March,  1867,  it  will  be  observed,  stipu- 
lates that  there  shall  be  conceded,  where  the  number  of  inhabitants  is 
one  hundred  and  less  than  two  hundred,  not  exceeding  three  hundred 
and  twenty  acres ;  where  the  population  is  more  than  two  hundred  and 
less  than  one  thousand,  not  exceeding  six  hundred  and  forty  acres ;  and 
where  the  inhabitants  number  one  thousand  and  over,  not  exceeding 
twelve  hundred  and  eighty  acres ;  and  for  each  additional  one  thousand 
inhabitants,  not  exceeding  five  thousand  in  all,  a  further  grant  of  three 
hundred  and  twenty  acres. 

All  military  and  other  reservations  of  the  United  States,  private 
grants,  and  valid  mining  claims,  are  excluded  from  the  operation  of 
these  town-site  laws. 

7th.  In  any  Territory  in  which  a  land-ofiSce  may  not  have  been  estab- 
lished, the  declaratory  statements  provided  for  in  the  foregoing  acts 
may  be  filed  with  the  Surveyor. General  of  the  proper  district. 

Yery  respectfully, 

JOS.  S.  WILSON,  Gommisnoner. 

Department  of  the  Interior, 

23d  September,  1868. 
Approved  : 

W.  T.  OTTO,  Acting  Secretary. 

An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public 

lands. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  whenever  any 
portion  of  the  public  lands  of  the  United  States  have  been  or  shall  be 
settled  upon  and  occupied  as  a  town  site,  and  therefore  not  subject  to 
entry  under  the  agricultural  preemption  laws,  it  shall  be  lawful  in  case 
such  town  shall  be  incorporated,  for  the  corporate  authorities  thereof, 
and  if  not  incorporated,  for  the  judge  of  the  county  court  for  the 
county  in  which  such  town  may  be  situated,  to  enter  at  the  proper 
land-office,  and  at  the  minimum  price,  the  land  so  settled  and  occupied, 
in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  interests ;  the  execution  of  which  trust,  as  to  the 
disposal  of  the  lots  in  such  towns,  and  the  proceeds  of  the  saJes 
thereof,  to  be  conducted  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  legislative    authority  of   the  State  or  Territory 
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in  which  the  same  maj  be  situated :  Provided,  That  the  entry  of  the 
land  intended  bj  this  act  to  be  made  shall  be  made,  or  a  declaratory 
statement  of  the  purpose  of  the  inhabitants  to  enter  it  as  a  town 
site  under  this  act  shall  be  filed  with  the  register  of  the  proper  land- 
office,  prior  to  the  commencement  of  the  public  sale  of  the  body  of  land 
in  which  it  is  included,  and  that  the  entry  or  declaratory  statement 
shall  include  only  such  land  as  is  actually  occupied  by  the  town,  and  the 
title  to  which  is  in  the  United  States.  If  upon  surveyed  lands, 
the  entry  shall,  in  its  exterior  limit,  be  made  in  conformity  to  the  legal 
subdivisions  of  the  public  lands  authorized  by  the  act  of  the  twenty- 
fourth  April,  one  thousand  eight  hundred  and  twenty;  and  where  the 
inhabitants  are  in  number  one  hundred  and  less  than  two  hundred, 
shall  embrace  not  exceeding  three  hundred  and  twenty  acres ;  and  in 
cases  where  the  inhabitants  of  such  town  are  more  than  two  hundred 
and  less  than  one  thousand,  shall  embrace  not  exceeding  six  hundred 
and  forty  acres;  and  where  the  number  of  inhabitants  is  one  thousand 
and  over  one  thousand,  shall  embrace  not  exceeding  twelve  hundred 
and  eighty  acres :  Provided,  That  for  each  additional  one  thousand  in- 
habitants, not  exceeding  five  thousand  in  all,  a  further  grant  of  three 
hundred  and  twenty  acres  shall  be  allowed :  And  provided  further, 
That  in  any  Territory  in  which  a  land-office  may  not  have  been  estab- 
lished, declaratory  statements,  as  hereinbefore  provided,  may  be  filed 
with  the  surveyor-general  of  the  surveying  district  in  which  the  lands 
are  situate,  who  shall  transmit  said  declaratory  statement  to  the 
General  Land-Office:  And  provided  further,  That  any  act  of  said 
trustees,  not  made  in  conformity  to  the  rules  and  regulations  herein 
alluded  to,  shall  be  void ;  effect  to  be  given  to  the  foregoing  provisions 
according  to  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior :  And  provided  further,  That  the  provisions  of  this  act 
shall  not  apply  to  military  or  other  reservations  heretofore  made  by  the 
United  States,  nor  to  reservations  for  light-houses,  custom-houses, 
mints,  or  such  other  public  purposes  as  the  interests  of  the  United 
States  may  require,  whether  held  under-  reservations  through  the  land- 
office,  by  title  derived  from  the  Crown  of  Spain,  or  otherwise :  And 
provided  further,  That  no  title  shall  be  acquired,  under  the  provisions 
of  this  act,  to  any  mine  of  gold,  silver,  cinnabar  or  copper. 
Approved  March  2,  1867. 

An  Act  to  amend  an  act  entitled  ''An  act  for  the  relief  of  the  inhabitants  of 
cities  and  towns  upon  the  public  lands,"  approved  March  two,  eighteen 
hundred  and  sixty-seven. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  the  inhabitants 
of  any  town  located  on  the  public  lands  of  the  United  States  may  avail 
themselves,  if  the  town  authorities  elect  so  to  do,  of  the  provisions  of 
the  act  of  March  two,  eighteen  hundred  and  sixty-seven,  entitled  "An 
act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public 
lands  :''  Provided,  This  act  shall  not  prevent  the  issuance  of  patents  to 
persons  who  have  made,  or  may  make,  entries,  and  elect  to  proceed 
under  existing  laws :  And  provided,  further,  That  no  title  under  said 
act  of  March  two,  eighteen  hundred  and  sixty-seven,  shall  be  acquired 
to  any  valid  mining  claim  or  possession  held  under  the  existing  laws  of 
Congress :  Provided,  also.  That  in  addition  to  the  mimimum  price  of 
lands  included  in  any  town  site  entered  under  the  provisions  of  this  act. 
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and  "An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon 
the  public  lands,''  approved  March  two,  eighteen  hundren  and  sixty- 
seven,  there  shall  be  paid  by  the  parties  availing  themselves  of  the  pro- 
visions of  said  acts  all  costs  of  surveying  and  platting  any  such  town 
site,  and  expenses  incident  thereto,  incurred  by  the  United  States,  before 
any  patent  shall  issue  therefor. 
Approved  June  8,  1868. 

An  Act  "  making  appropriations  for  the  current  and  contingent  expenses  of 

the  Indian  Depertment,"  &c. 

**  Be  it  enactedf^^  d;c.f  *  *  *  *  j^ 

0SAGE8. 

*' Provided,  That  the  laws  of  the  United  States  relating  to  town  sites 
be  extended  over  all  the  lands  obtained  of  the  Osage  Indians  in  the 
State  of  Kansas." 

^r  ^P  T*  ^*  ^r  ^P  ^F  afC 

"Approved  March  3,  1871." 

See  Part  II.,  No.  70,  Sec.  2.  Removal  of  Flathead  and  other  Indians 
from  the  Bitter  Root  Yalley,  Montana. 

**  Town  sites  in  said  valley  may  be  reserved  and  entered  as  pro- 
vided by  law." 


No.  545. 

Proceedings  under  the  Town-Site  Act  of  March  2, 1867. 

Department  of  the  Interior, 

General  Land-Office, 
Washington,  D.  0.,  June  29,  1874. 
Register  and  Receiver,  Lowell,  Neb, 

Gentlemen  : — In  reply  to  the  several  questions  in  your  letter  of  the 
19th  inst ,  relative  to  town  sites,  I  have  to  state : 

1st.  The  filing  or  entry  must  be  made  by  the  mayor  or  other  corpo- 
rate authorities  if  the  town  be  incorporated,  and  if  not,  by  the  proper 
county  judge;  and  in  either  case,  ''in  trust  for  the  several  occupants, 
according  to  their  respective  interests." 

2d.  A^er  the  issue  of  patent,  this  office  has  nothing  to  do  with  the 
disposal  of  the  lots,  this  being  conducted  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  the  legislative  authority  of  the  State  or 
Territory  in  which  the  same  is  situated.  In  the  absence  of  a  State 
law,  there  is  no  United  States  law  on  the  subject. 

3d.  Less  than  100  inhabitants  can  make  an  entry  through  the  proper 
party,  as  decided  by  the  Hon.  Secretary  of  the  Interior  in  the  Spring- 
ville,  Montana,  case,  July  8,  1871. 

4th.  There  is  no  law  for  changing  a  filing  covering  a  town  site  into  a 
trading  post. 

The  other  questions  in  your  letter  will  claim  the  attention  of  this  Of- 
fice when  presented  in  an  actual  case. 

"Very  respectfully, 

S.  S.  BURDETT,  Gommissioner. 
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No.  546 

TOWN  OF  FOUNTAIN  GREEN. 

Application  for  additional  entry  rejected,  as  only  one  entry  is  allowed  under 

the  act  of  March  2, 1867. 

Department  of  the  Interior, 

General  Land-Office, 
Washington,  D.  C,  July  13,  1874. 
Beoister  and  Receiver,  Salt  Lake  City,  Utah  Ty, 

Gentlemen: — The  register's  letter  of  the  22d  ult,  enclosing  the  ap- 
plication of  George  Peacock,  probate  judge,  for  an  additional  entry  in 
the  town  site  of  "  Fountain  Green,"  has  been  received. 

In  reply,  I  have  to  state  that  said  town  site  having  made  cash  entry 
No.  329,  covering  certain  tracts  in  townships  14,  R.  2,  and  14,  R.  3, 
and  said  entry  having  been  patented,  the  parties  in  this  rase  are  pre- 
cluded from  making  an  additional  entry  of  other  lands  under  the  act  of 
March  2,  1867.  The  application  is  therefore  rejected,  and  you  will  ad- 
vise the  parties  accordingly.- 

Respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  547. 

TOWN  OF  SPRINGVILLE  v.  BAYLISS. 

Claim  under  the  Acts  of  March  2, 1867,  and  June  8, 1868. 

Held — That  Bayliss  was  not  entitled  to  prO'empt,  he  having  made  his  set- 
tlement for  the  purpose  of  trade  and  not  agriculture. 

Held  also — That  a  town  containing  less  than  one  hundred  inhabitants  is 
entitled  to  enter  the  land  actually  occupied^  and  no  more,  but  not  exceeding 
three  hundred  and  twenty  acres.  • 

Department  op  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  July  8,  1871. 

Sir: — I  have  considered  the  case  of  Town  Site  of  Springville,  Mon- 
tana Territory  v.  John  Bayliss.  Land  in  controversy  N.  E.  J  of  N. 
W.  i,  and  N.  W.  i  of  N.  E.  i  of  Sec.  23,  T.  7  N.,  R.  9  E.,  Helena,  M. 
T.  Claim  for  town  site  is  made  under  the  provisions  of  the  Act  of 
March  2d,  1867,  (14  Stat.,  541,)  and  June  8,  1868.  (15  Stat.,  67.) 

Filing  made  December  2d,  1869. 

John  Bayliss  claims  under  the  general  pre-emption  laws,  having 
filed  D.  S.  on  the  land  in  controversy,  January  9th,  1869,  alleging  set- 
tlement August  10th,  1867.  At  the  hearing  before  the  local  officers, 
Bayliss  appeared  by  attorney  and  offered  to  cross-examine  the  witnesses 
for  the  town.  This  was  refused  by  the  local  officers,  until  he  should 
deposit  an  amount  of  money  sufficient  to  cover  half  of  the  estimated 
expense  of  the  investigation.  He  did  not  deposit  the  money,  cross- 
examine  the  witnesses  or  offer  any  evidence  of  his  own,  but  excepted  to 
the  ruling  above  referred  to. 

This  exception  was  on  appeal  from  the  decision  of  the  local  officers 
in  favor  of  the  town-site,  sustained  by  the  Commissioner  of  the  Gen- 
eral Land-Office,  who  decided  that  as  Bayliss  filed  his  D.  S.  before 
that  of  the  Probate  Judge  on  behalf  of  the  town,  the  total  expense  of 
the  investigation  should  be  borne  by  the  town.  The  decision  of  the 
Commissioner  was  adverse  to  the  claim  of  the  town,  on  the  ground 
that  there  was  no  provision  in  the  acts  under  which  it  claimed  for  the  . 
entry  of  land  for  the  benefit  of  a  less  number  than  one  hundred,  and 
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that  the  evidence  showed  there  were  only  fifty  or  sixty  persons  on  the 
land  in  controversy. 

From  this  decision  the  town  appeals. 

The  evidence  taken  at  the  examination  shows  the  following  facts : 
At  the  time  Bayliss  settled  on  the  land,  in  June,  1867,  it  was  already 
occupied,  several  houses  having  been  erected  upon  it. 

From  that  time  until  the  date  of  the  examination,  it  was  continuously 
occupied  for  the  purpose  of  trade. 

At  the  time  of  the  hearing  there  were  some  twenty-five  or  thirty 
houses  on  the  land,  including  two  stores,  one  hotel,  a  doctor's  office, 
blacksmith's  shop,  livery  stable,  two  saloons,  &c. 

Four  or  five  witnesses  testify  to  the  fact  that  Bayliss  has  been  en- 
gaged in  trade  since  his  first  settlement  on  the  land,  and  has  not  to 
their  knowledge  ever  cultivated  in  any  way  any  portion  of  the  land 
claimed.  Bayliss  is  clearly  not  entitled  to  enter  the  land,  it  being 
"actually  settled  and  occupied  for  purposes  of  trade  and  not  agri- 
culture." 

I  think  the  Commissioner  erred  in  the  construction  he  gave  to  the 
act  of  March  2,  1867.     (14  Stat.  541.) 

That  portion  of  the  act  which  is  material  to  the  present  inquiry, 
reads  as  follows : 

''  That  whenever  any  portion  of  the  public  lands  of  the  United  States 
have  been  or  shall  be  settled  upon  and  occupied  as  a  town  site,  and 
therefore  not  subject  to  entry  under  the  agricultural  pre  emption  laws, 
it  shall  be  lawful  in  case  such  town  shall  be  incorporated,  for  the  cor- 
porate authorities  thereof^  and  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  such  town  may  be  situated,  to  enter 
at  the  proper  land-office  and  at  the  minimum  price,  the  land  so  settled 
and  occupied,  in  trust  for  the  several  use  and  benefit  of  occupants  thereof 
according  to  their  respective  interests ;  the  execution  of  which  trust, 
as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales 
thereof,  to  be  conducted  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  legislative  authority  of  the  State  or  Territory  in 
which  the  same  may  be  situated :  Provided.TheA,  the  entry  of  the  land  in- 
tended by  this  act  to  be  made,  shall  be  made,  or  a  declaratory  state- 
ment of  the  purpose  of  the  inhabitants  to  enter  it  as  a  town-site  under 
this  act  shall  be  filed  with  the  Register  of  the  proper  land-office, 
prior  to  the  commencement  of  the  public  sale  of  the  body  of  land  in 
which  it  is  included,  and  that  the  entry  or  declaratory  statement  shall 
include  only  such  land  as  is  actually  occupied  by  the  town,  and  the 
title  to  which  is  in  the  United  States. 

**  If  upon  surveyed  lands,  the  entry  shall  in  its  exterior  limit  be  made 
in  conformity  to  the  legal  subdivisions  of  the  public  lands,  authorized 
by  the  act  of  twenty  fourth  April,  one  thousand  eight  hundred  and 
twenty ;  and  where  the  inhabitants  are  in  number  one  hundred,  and 
less  than  two  hundred,  shall  embrace  not  exceeding  three  hundred  and 
twenty  acres ;  and  in  cases  where  the  inhabitants  of  such  town  are 
more  than  -two  hundred,  and  less  than  one  thousand,  shall  embrace  not 
exceeding  six  hundred  and  forty  acres,  and  where  the  number  of  inhab- 
itants is  one  thousand,  and  over  one  thousand,  shall  embrace  not  ex- 
ceeding twelve  hundred  and  eighty  acres : 

'^Provided,  That  for  each  additional  one  thousand  inhabitants,  not  ex- 
.  ceeding  five  thousand  in  all,  a  further  grant  of  three  hundred  and  twenty 
acres  shall  be  allowed." 
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The  substance  of  this  provision  is  that  whenever  "  an j  portion  of  the 
public  lands"  has  been  or  shall  be  occupied  as  a  town  site,  it  shall  be 
lawful  for  the  corporate  authorities  or  the  Probate  Judge,  as  the  case 
may  be,  to  enter  at  the  proper  Land-Office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust,  &c. 

This  is  clear  and  explicit.  It  gives  the  land  actually  occupied,  and 
no  more.  It  requires  that  the  declaratory  statement  shall  be  filed  before 
the  public  sale  of  the  land,  and  that  it  shall  include,  **  only  such  land 
as  is  actually  occupied  by  the  town,  and  the  title  to  which  is  in  the 
United  States." 

If  the  act  stopped  here,  there  could  be  no  doubt  of  its  construction. 
It  would  give  the  land  actually  occupied  as  a  town  site,  with  the  quali- 
fication that  **  if  upon  surveyed  lands,  the  entry  shall  in  its  exterior 
limit  be  made  in  conformity  to  the  legal  subdivisions  of  the  public 
lands."  But  it  contains  another  provision  intended  to  qualify  what 
has  been  stated,  and  that  is  in  these  words :  ''And  where  the  inhabit- 
ants are  in  number  one  hundred,  and  less  than  two  hundred,  shall 
embrace  not  exceeding  three  hundred  and  twenty  acres ;  and  in  cases 
where  the  inhabitants  of  such  town  are  more  than  two  hundred,  and 
less  than  one  thousand,  shall  embrace  not  exceeding  six  hundred  and 
forty  acres ;  and  where  the  number  of  inhabitants  is  one  thousand,  and 
over  one  thousand,  shall  embrace  not  exceeding  twelve  hundred  and 
eighty  acres :  Frovidedf  That  for  each  additional  one  thousand  inhabi- 
itants,  not  exceeding  five  thousand  in  all,  a  further  grant  of  three  hun- 
dred and  twenty  acres  shall  be  allowed." 

This,  in  my  opinion,  is  a  limitation  upon  the  quantity  of  land  that 
may  be  occupied  by  town  sites,  and  that  quantity  depends  upon  the 
number  of  inhabitants. 

If  one  hundred,  and  less  than  two  hundred,  not  exceeding  three  hun- 
dred and  twenty  acres ;  if  more  than  two  hundred  and  less  than  a 
thousand,  not  exceeding  six  hundred  and  forty  acres,  and  if  one  thou- 
sand, or  over,  not  exceeding  twelve  hundred  and  eighty  acres. 

If  less  than  one  hundred,  then  the  land  actually  occupied^  but  of 
course  limited  to  three  hundred  and  twenty  acres,  as  that  is  the  largest 
amount  that  a  town  of  one  hundred  inhabitants  can  obtain,  and  it  is  not 
to  be  presumed  that  Congress  intended  to  grant  a  town  of  less  than  one 
hundred  more  than  was  granted  to  a  town  containing  one  hundred  in- 
habitants. 

It  follows  from  this  construction  that  a  town  containing  less  than 
one  hundred  inhabitants  is  entitled  to  the  provisions  of  this  act.  The 
precise  number  necessary  is  not  fixed  by  statute,  and  I  think  for  good 
reason.  There  is  no  good  reason  why  ninety  persons  may  not  form  a 
town  as  well  as  one  hundred.  More  depends  upon  the  character  of  the 
improvements,  perhaps,  than  upon  the  number  of  persons.  If  in  a  place 
of  seventy  or  eighty  persons,  every  other  one  should  own  an  improved 
lot,  and  the  lots  should  be  improved  with  private  residences  and  such 
public  buildings  as  are  usually  found  in  towns,  as  for  example,  hotels, 
stores,  saloons,  blacksmith- shops,  school-houses  and  churches;  it  is 
very  evident  that  such  a  place  would  generally  be  called  and  regarded 
as  a  town,  and  I  think  might  be  properly  held  to  be  a  town. 

Each  case  must  stand  upon  its  own  facts. 

The  Commissioner  decided  that  in  contemplation  of  this  law,  no  place 
containing  less  than  one  hundred  inhabitants  could  be  considered  en- 
titled to  its  benefits. 
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In  this  I  think  he  erred.  I  thiak  Springville  is  proved  to  be  each  a 
town  as  was  intended  bj  the  act,  and  I  advise  that  the  decision  of  the 
Commissioner  be  reversed. 

Yery  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  GeneroL 
Hon.  0.  Delano,  Secretary  of  the  Interior, 

Concurred  in  by  Acting  Secretary  B.  R.  Cowen,  July  8,  18T1. 


No.  548. 

TAHOE  CITY  v.  HUNTINGTON,  bt  al. 

Settlements  made  on  land  selected  for  a  town  site  are  not  subject  to 
pre-emption.  "  Selected''  means  any  appropriation  of  the  public  lands 
by  a  number  of  persons  in  the  formation  of  a  settlement  for  mutual 
aid,  assistance  and  in  view  of  the  future  creation  of  a  town.  Lands 
settled  on  for  the  purpose  of  trade  and  not  agriculture  are  not  subject 
to  pre-emption.  A  less  number  than  100  inhabitants  is  sufficient  to 
obtain  the  benefits  of  the  act. 

Opinion  of  Assistant  Attorney- General,  dated  July  24,  ISYl.  Con- 
curred in,  July  28,  1871,  by  the  Secretary. 


No.  549. 

SLOSSEN  V.  PRICE  AND  SALT  LAKE  CITY. 

Land  occupied  for  the  purposes  of  trade  .and  not  agriculture  cannot  be 

pre-empted. 
Land  selected  as  tho  site  (or  a  city  is  not  subject  to  pre-emption. 
Construction  of  the  act  of  1867  as  to  occupancy  of  the  entire  tract :     If 

the  population  exceeds  100  they  may  enter  more  than  is  actually  occupied. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  August  5,  1871. 

Sir: — I  have  considered  the  case  of  John  J.  Slossen  v.  Edward 
Price  and  Salt  Lake  City. 

The  land  in  contest  is  the  N.  E.  J,  S.  E.  i,  S.  E.  i,  N.  E.  J,  lots  1 
and  2  Sec.  15,  T.  1  S.,  R.  1  E.,  Salt  Lake  City,  Utah. 

John  J.  Slossen,  July  12th,  1869,  filed  a  declaratory  statement  on 
this  land,  alleging  settlement  April  18,  1866.  November  2'7th  follow- 
ing he  filed  an  amended  declaration,  correcting  an  error  in  the  first. 
Edward  Price,  July  29th,  1869,  filed  a  declaratory  statement  claiming 
lot  1,  alleging  settlement  in  the  year  1866. 

These  claims  are  resisted  by  the  inhabitants  of  Salt  Lake  City, 
through  the  Mayor,  Daniel  H.  Wells,  who,  on  the  12th  day  of  July, 
1869,  filed  an  affidavit  setting  forth  that  the  land  in  controversy  was 
included  in  the  city  plat,  and  was  actually  occupied  as  a  town  site. 
The  finding  of  the  local  officers  in  favor  of  Slossen  was  reversed  by 
the  Commissioner,  February  17th,  1871,  who  held  that,  as  the  land  in 
controversy  had  been  selected  as  a  part  of  the  site  of  Salt  Lake  City, 
and  had  been  laid  off  in  blocks  and  streets  prior  to  the  settlement  of 
either  Slossen  or  Price,  the  pre-emption  claim  should  be  rejected. 
From  this  decision  Slossen  has  appealed. 

On  the  17th  day  of  February,  1866,  John  J.  Slossen  purchased 
from  one  Runnelle  half  of  a  house  situated  on  the  land  in  controversy, 
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paying  in  consideration  therefor  $175.  The  other  half  of  the  house  was 
purchased  at  the  same  time  by  John  C.  Shepperd,  then  and  afterwards 
a  partner  of  claimant. 

Runnelle  held  the  house  under  a  lease  from  the  city.  Slossen,  with 
Shepperd,  his  partner,  built  a  brewery  on  the  land,  about  sixty  rods 
from  the  house,  in  size  18x24  feet,  with  several  extensions  and  addi- 
tions. He  also  dug  a  ditch  to  convey  water  to  the  house  and  brewery. 
In  June,  1866,  he  built  a  small  addition  to  the  house  for  a  cook-shanty 
in  summer  and  wood-shed  in  winter,  and  about  the  same  time  put  up 
an  awning  or  porch  to  shade  the  door  The  entire  cost  of  house  and 
brewery  was  $2,000. 

During  the  summer  of  1866  he  kept  a  kind  of  restaurant  in  a  portion 
of  his  house,  selling  groceries  and  liquors  to  the  soldiers  in  the  vicinity. 

In  September  or  October  of  that  year,  complaint  was  made  before 
an  alderman  of  the  city,  charging  him  with  violating  a  city  ordinance 
prohibiting  the  sale  of  liquor.  Officers  with  a  warrant  from  the 
alderman  visited  the  house,  destroyed  the  bar  and  liquors,  and  took 
claimant  into  custody.  He  was  released,  however,  and  continued  to 
reside  in  his  house  until  May,  1867,  when  he  sold  the  same  for  $100. 
At  the  time  of  sale  he  asserted  his  right  to  the  land,  and  published  a 
notice  to  that  effect  in  a  newspaper  published  in  siCid  city. 

He  never  again  occupied  the  house,  which  was  soon  afterwards  torn 
down,  nor  made  any  further  improvements  on  the  tract.  He  swears, 
however,  that  he  quit  the  land  because  he  was  compelled  to  do  so  bj 
the  Mormon  authorities,  and  that  the  reason  he  never  erected  any 
other  building  was  because  he  knew  any  improvements  he  might  make 
would  be  destroyed.  At  the  expiration  of  the  lease  to  Runnelle  by  the 
city,  claimant  accepted  a  renewal  of  it,  asserting,  however^  at  the  time, 
his  own  right  to  the  land.  He  appears  never  to  have  cultivated  any 
portion  of  the  tract  claimed. 

Edward  Price  during  the  summer  of  1866  purchased  from  the  city  a 
lot  upon  the  tract  in  controversy,  and  in  1867  built  a  house  with  two 
rooms,  moved  Into  it,  and  also  built  a  rock  stable,  hen-coop,  pig-pen 
and  a  shed.  In  1868  he  fenced  four  acres  of  ground,  and  set  out  three 
hundred  fruit  trees.  He  has  resided  continuously  on  the  land  from  the 
date  of  his  purchase  from  the  city. 

It  is  admitted  by  all  parties  to  the  controversy  that  the  land  in  dis- 
pute was  surveyed  into  streets  and  blocks  in  1857 ;  that  the  blocks 
were  subdivided  into  lots  in  1866,  and  that  there  are  now  twelve  resi- 
dences upon  it ;  also,  that  %t  the  time  of  trial  Salt  Lake  City  contained 
twenty  thousand  inhabitants.  A  careful  examination  of  the  whole 
case  convinces  me  that  the  claims  of  Blossen  and  Price  should  be 
rejected.     I  think  there  are  several  fatal  objections  to  each. 

First.  It  is  attempted  to  enter  under  the  pre-emption  law  a  lot  or 
parcel  of  land  actually  settled  and  occupied  for  the  purposes  of  trade 
and  not  agriculture.  This  is  expressly  prohibited  by  the  act  of  1841. 
The  evidence  shows  that  at  the  time  application  was  made  to  enter  the 
tract  in  controversy  it  was  within  the  recognized  limits  of  Salt  Lake 
City.  Twelve  houses  were  upon  it,  built  on  land  purchased  from  the 
city,  and  occupied  not  for  agricultural  purposes  but  as  town  residences. 
It  is  also  shown  that  Slossen's  possession  was  never  that  of  an  agri- 
cultural claimant.  He  built  and  evidently  intended  to  operate  a 
brewery*.  His  business  was  that  of  a  restaurant-keeper,  a  portion  of 
his  house,  furnished  with  a  bar,  being  used  as  a  saloon.     I  think  it  is 
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clearly  shown  that  he  occupied  the  land  and  intended  to  occupy  it  ex- 
clusively for  the  purposes  of  trade  and  not  agriculture  ;  and  it  appears 
that  the  tract  claimed  by  him,  a  portion  of  which  is  covered  by  tbe 
declaratory  stittement  of  Price,  is  within  the  well-known  limits  of  a 
settlement  established  in  great  part  for  the  purposes  of  commerce. 
Land  so  situated  and  occupied  cannot  be  entered  under  the  pre-emption 
law. 

Second.  The  good  faith  required  by  the  pre-emption  law  is  not 
shown  by  either  claimant. 

Slossen  purchased  a  portion  of  a  house  held  under  a  lease  from  the 
city.  He  denies  under  oath  that  he  knew  this,  but  when  called  upon 
by  the  city  authorities  to  do  so,  he  accepted  a  renewal  of  the  lease. 

I  do  not  see  how  the  statement,  made  at  the  time  of  the  execution 
of  the  lease,  that  he  claimed  the  land  as  his  own,  can  affect,  to  any 
extent,  the  legal  effect  of  the  lease.  A  man  really  believing  he  had  a 
good  claim  to  a  tract  of  land  would  hardly  accept  a  lease  of  it  from 
another,  whose  right  he  disputed,  merely  to  retain  possession.  He 
would  rather  suffer  a  forcible  ouster.  The  former  course  would  acknowl- 
edge a  superior  claim,  while  the  latter  would  most  emphatically  deny 
it.  Forcible  ejectment  from  the  land  he  rightly  held,  would  not  have 
prejudiced  in  any  way  his  claim,  while  the  acceptance  of  the  lease  was, 
in  my  opinion,  nothwithstanding  his  declaration,  a  legal  admission  of 
the  superiority  of  the  claim  of  the  city. 

The  total  failure  to  make  any  agricultural  improrements,  the  occupa- 
tion of  the  land  exclusively  for  the  purposes  of  trade,  and  the  sale  of 
his  house  and  virtual  abandonment  of  the  tract,  are  all  evidences  of  his 
want  of  good  faith  as  a  pre-emptor. 

It  is  claimed  that  the  sale  of  his  house  was  compulsory,  and  that  the 
fear  of  having  his  improvements  destroyed  prevented  him  from  again 
attempting  to  occupy  the  the  land. 

This  conclusion,  however,  is  not  justified  by  the  evidence.  It  is 
shown  that  he  violated  an  ordinance  of  the  city  by  selling  liquor,  that 
a  complaint  by  affidavit  was  made  before  an  alderman,  a  warrant  issued, 
policemen  visited  his  house,  destroyed  his  liquor  and  took  him  into  cus- 
tody. All  this  was  in  strict  conformity  with  the  law  of  the  City  and 
Territory.  .  He  was  bound  to  know  the  law  and  and  respect  it,  and  if 
in  violating  its  provisions  he  incurred  a  penalty,  he  should  not  be  al- 
lowed to  allege  that  fact  to  show  that  a  well-grounded  fear  compelled 
him  to  abandon  his  land.  No  acts  of  violence  are  anywhere  shown, 
except  the  execution  of  this  warrant,  and  that  was  according  to  due 
process  of  the  law.  That  the  claimant  was  compelled  to  sell  his  house 
at  all,  or  that  he  was  compelled  to  sell  it  to  any  particular  person  or  one 
of  a  particular  class  of  persons,  is  denied  under  oath  by  Groo,  City 
Agent  in  1866,  whose  evidence  on  this  point  is  supported  by  that  of 
Robert  Campbell,  the  man  who  bought  the  claimant's  house.  Camp- 
bell swears  that  Oroo  told  claimant  in  his  presence,  that  he  would  not 
be  restricted  in  the  sale  of  the  house.  Campbell  further  testifies  that 
claimant  asked  him  (Campbell)  to  buy  the  house.  It  is  also  shown 
that  the  city  lots  were  disposed  of  to  Gentiles  and  Mormons  alike,  with- 
out any  distinction,  upon  the  payment  of  a  small  sum  necessary  to 
defray  the  expenses  of  survey.  The  only  restriction  which  appears  to 
have  been  placed  upon  claimant  was  that  he  should  obey  the  provisions 
of  law  relative  to  the  sale  of  liquor.  He  was  obliged  to  lease  from  the 
city  in  order  to  keep  a  restaurant,  and  was  obliged  to  conform  to  muni- 
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cipal  regulations  relating  to  the  sale  of  liquor.  Such  a  stale  of  facts 
was  not  sufficient  in  my  opinion  to  cause  a  well-grounded  fear,  and 
justify  him  in  abandoning  the  land  he  claimed.  Price  purchased  all 
the  land  he  holds  of  the  cltj,  and  always  acknowledged  its  claim.  His 
ease  is  entirely  without  eyidence  of  good  faith  as  a  pre-emptor. 

Third.  The  land  claimed  had  been  ''  selected  as  the  site  for  a  city," 
and  therefore  was  not  subject  to  pre-emption.  It  is  admitted  that  this 
land  was  surveyed  into  streets  and  blocks  in  1857,  that  the  blocks  were 
sub-divided  into  lots  in  1866,  and  at  the  time  of  the  trial,  twelve  dwell- 
ing houses  were  found  upon  it. 

The  town  plat  was  filed  July  12th,  1869. 

Pre-emption  settlements  on  unsurveyed  land  are  allowed  by  law, 
but  no  steps  to  acquire  a  perfect  title  can  be  taken  until  after  survey. 
Then  the  claim  relates  back  to  this  time  of  settlement,  and  if  the  land 
is  not  by  law  reserved,  the  first  settler  is  entitled.  Now  it  is  shown 
that  when  Slossen  purchased  the  house  in  1866,  the  land  claimed, 
although  surveyed  into  blocks,  was  not  occupied  by  town  improvements. 
The  construction  of  the  town-site  act  of  1844,  given  in  numerous  de- 
cisions, is  to  the  effect  that  selection  without  actual  occupation  does  not 
remove  the  land  from  pre-emption.  (Lester,  493,  494,  496.)  It  is  to  be 
noticed,  however,  that  these  decisions  are  all  in  cases  arising  under  the 
act  above  referred  to,  which  is  now  superseded  by  the  act  of  March 
2d,  1867.  (14  Stat.,  541.)  If  this  contest  had  arisen  between  the  city 
and  Slossen  in  1869,  and  his  claim  in  other  respects  had  been  good, 
the  mere  fact  that  the  land  had  been  surveyed  into  streets  and  blocks 
would  not  have  been  allowed  to  defeat  his  claim,  for  under  the  then 
existing  laws  and  decisions,  occupacncy  must  have  followed  such  survey, 
in  order  to  have  reserved  the  land  from  preemption  settlement.  But 
before  he  was  in  a  position  to  assert  his  claim,  the  lapse  of  time  had 
brought  about  changes  in  the  law,  as  well  as  in  the  fact  of  occupancy. 
On  the  day  he  was  first  enabled  to  take  advantage  of  the  pre-emption 
law,  by  filing  his  declaratory  statement,  the  land  was  not  only 
"selected"  as  a  town  site,  but  actually  occupied  as  such,  and  a  new 
law  had  been  passed  under  which  the  town  claimed.  The  two  acts 
differ  very  materially.  That  of  1844,  in  express  language,  provided 
that  the  entry  should  include  only  land  ''  actually  occupied,"  while 
that  of  1867  provides  for  the  entry  of  the  land  actually  occupied  and 
settled,  where  the  number  of  inhabitants  is  .less  than  one  hundred,  and 
where  the  number  of  inhabitants  exceeds  one  hundred,  then  more  than 
is  occupied,  if  necessary  to  make  up  a  certain  amount  proportioned  by 
the  act  to  the  actual  number.  I  do  not  think  that  under  the  last  act  it  is 
necessary  that  all  the  lands  to  which  a  town  exceeding  one  hundred 
inhabitants  may  be  entitled,  should  be  actually  occupied  in  order  to 
remove  it  from  pre-emption.  Persons  settling  in  the  immediate  vicin- 
ity of  a  town  or  city,  or  on  unsurveyed  land,  must  take  the  risk  of  the  land 
falling  within  the  town  site,  or  subsequently  and  before  survey,  being 
occupied  as  such  by  a  sufficient  number  of  persons  to  enter  under  the 
act.  When  an  entry  is  attempted  under  the  pre-emption  act  the  ques- 
tion arises,  whether  the  land  is  at  that  time  selected  as  a  town  or  city  site. 

The  language  of  the  act  of  1841  is  plain:  ''No  portion  of  the  public 
lands  which  have  been  selected  as  the  site  for  a  city  or  town  *  * 
*  *  shall  be  liable  to  entry  under  the  provisions  of  this  act," 
that  is,  selected  at  the  time  the  preemption  application  is  made. 

To  say  that  it  means  a  selection  made  prior  to  the  settlement  of  the 
44 
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claimant,  when  in  point  of  fact  it  has  been  made  before  he  asserts  his 
claim,  would  be  virtaallj  to  disregard  the  provision  of  the  statute 
altogether,  for  it  says  land  so  selected  shall  not  ''  be  liable  to  erUry^^  hj 
a  pre-emptor. 

Under  the  act  of  1867,  the  selection  need  not,  in  mj  opinion,  be  ac- 
companied by  actual  occupancy  of  the  entire  surveyed  site.  If  a  tract 
claimed  by  pre-emption  is  within  the  surveyed  limits  of  a  town  site 
occupied  so  far  as  found  necessary  by  an  organized  commanity  having 
public  building^,  places  of  trade  and  commerce,  churches,  school- 
houses  and  dwellings,  it  is  "•  selected"  within  the  meaning  of  that  act 
In  the  argument  for  the  claimant  great  stress  is  laid  upon  the  alleged 
inability  of  the  city  to  enter  the  land,  even  on  failure  of  the  pre-emp- 
tion claim.  It  is  alleged  that  the  city  cannot  take,  even  under  its 
special  act  of  July  Ist,  1870,  all  the  land  claimed  and  included  in  its 
surveys.  Whether  this  is  so  or  not  does  not  appear  from  the  record, 
and  need  not  be  determined  now.  I  recommend  that  the  decision  of 
the  Commissioner  be  affirmed. 
Very  respectfully, 

W.  H.  SMITH,  Assistant  Attomey-OenerdL 
Hon.  C.  Dslano,  Secretary  of  the  Interior, 

Concurred  in  by  Acting  Secretary  B.  R.  Co  wen,  August  9,  1871. 
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ALLMAN  V,  THULON. 

Claim  under  the  act  of  July,  1  1864. 

The  acceptance  of  a  lease  to  premises  claimed,  does  not  conclude  the  claim- 
ant from  showing  his  real  purpose  in  accepting  the  lease. 

The  leasing  of  public  lands  is  of  no  validity,  and  not  recognized  by  the  laws 
of  the  United  States.  Local  laws  are  of  no  force  against  the  United  States, 
unless  thev  have  been  adopted  into  the  United  States  Statutes. 

Definition  of  the  terms  "  settler  "  and  "  actual  settler." 

The  terms  "actual  settler"  and  "actual  resident"  are  not  synonymous. 

dspartmsnt  of  justice, 
Offiob  of  Assistant  Attorney  General, 

Washington,  Nov.  Tth,  18T1. 

Sir  : — I  have  considered  the  case  of  John  Allman  v.  Bertha  Thu- 
Ion,  involving  the  right  to  enter  Lot  2,  Block  145,  Virginia  City, 
Nevada. 

The  claims  of  both  parties  in  this  controversy  arise  under  the  town- 
site  act  of  July  1,  1864.     (13  Stat.,  344.) 

This  statute  is  one  of  general  application,  its  object  being  to  provide 
for  the  disposition  of  a  certain  amount  of  unappropriated  Government 
land  at  public  and  private  sale,  and  pre  emption,  to  parties  who  have 
founded  or  may  found  cities  or  towns.  It  provides  that  where  parties 
have  founded  or  may  desire  to  found  cities  or  towns,  it  shall  be  lawAil 
for  them  to  file  with  the  Recorder  of  the  County  where  the  land  is  sit- 
uated, within  twelve  months  from  the  establishment  of  such  city  or 
town,  a  plat  of  the  same,  showing  streets,  squares,  blocks,  lots  and 
alleys,  the  size  of  the  same,  with  measurements  and  area  of  each  mu- 
nicipal sub-division,  the  plat  and  statement  to  be  accompanied  by  the 
sworn  testimony  of  two  witnesses  that  such  city  or  town  has  been 
established  in  good  faith ;  that  at  any  time  after  filing  such  map,  state- 
ment and  testimony  in  the  (General  Land-Office,  it  shall  be  lawful  for  the 
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President  to  cause  the  lots  embraced  within  the  limits  of  such  city  or 
town  to  be  offered  at  public  sale,  and  that  such  lots  as  may  not  be  dis- 
posed of  at  public  sale,  shall  thereafter  be  liable  to  private  entry. 

In  the  second  section  of  said  Act,  is  found  the  following  proviso : 

''  Promded,  That  any  actual  settler  upon  any  one  lot,  as  aforesaid,  and 
upon  any  additional  lot  in  which  he  may  have  substantial  improve- 
ments, shall  be  entitled  to  prove  up  and  purchase  the  same  as  a  pre- 
emption at  said  minimum,  at  any  time  before  the  day  fixed  for  public 
mle." 

The  tract  in  controversy  is  within  the  limits  of  Virginia  City,  Nevada, 
a  city  established  under  the  provisions  of  this  act^  and  at  time  of  the 
hearing  before  the  local  officers,  it  had  been  improved  by  the  erection 
of  a  livery  stable  at  an  actual  cost  of  $4,400. 

Both  parties  claimed  before  the  local  officers  and  the  Commissioner  to 
own  the  improvements,  &nd  consequently  the  possession  of  a  right  under 
the  proviso  above  quoted  to  enter  the  lot  as  a  pre-emption. 

The  decision  of  the  local  officers  was  in  favor  of  Bertha  Thulon ;  that 
of  the  Commissioner  rejected  both  claims.  From  the  decision  of  the 
Commissioner,  AUman  has  appealed  to  the  Secretary.  Thulon  has  not 
appealed. 

The  claim  of  Allman  was  rejected  by  the  Commissioner  upon  two 
grounds : 

1st.  On  the  ground  that  improvements  on  the  lot  in  controversy  were 
not  the  property  of  Allman,  having  been  built  by  a  copartnership  firm 
of  which  he  was  a  member,  while  it  bad  a  lease  of  the  land  from  Bertha 
Thulon,  containing  a  stipulation,  that  all  buildings  erected  thereon 
should,  at  the  expiration  of  the  lease,  revert  to  the  lessor. 

2d.  On  the  ground  that  he  was  not  an  actual  resident  of  Virginia 
City. 

The  construction  given  by  the  Commissioner  to  the  proviso  of  the 
second  section  requires,  that  an  applicant  to  enter  an  "  additional  lot," 
on  the  ground  of  substantial  improvement,  shall  be  an  actual  resident 
of  the  city,  on  a  lot  claimed  by  him  as  an  ''  actual  settler."  The  term 
"  actual  settlers,"  seems  to  be  construed  by  the  Commissioner  as  equiv- 
alent to  actual  residents. 

Bertha  Thulon  having  waived  her  right  of  appeal,  it  is  only  neces^ 
sary  to  examine  into  the  facts  relating  to  her  claim  so  for  as  they  tend 
to  prove  or  disprove  the  title  of  Allman  to  the  improvements  upon 
lot  2. 

She  on  the  5th  day  of  February,  1862,  obtained  a  possessory  right  to 
the  tract  in  controversy,  under  the  local  laws  of  Nevada,  by  purchase 
for  a  valuable  consideration  from  one  J.  B.  Lester,  attorney  for  R.  C. 
Hardy  and  John  D.  Levinson.  Hardy  and  Levinson  had  purchased 
from  parties  claiming  under  Wm.  D.  Bibb,  who  made  the  first  recorded 
canveyance  of  the  tract,  April  25th,  1860. 

On  the  dOth  day  of  May,  1863,  Thulon  executed  a  lease  of  the  premi- 
ses to  Richard  Allman  and  A.  R.  Coryell,  reserving  a  rent  of  one  hun- 
dred and  fifty  dollars  per  month  in  advance.  This  lease  contained  a 
stipulation  that  all  buildings  and  improvements  erected  upon  the 
premises  should  be  at  the  sole  cost  and  expense  of  the  lessees,  and  that 
at  the  expiration  or  sooner  termination  of  the  lease,  such  improvements 
should  revert  to  the  lessor.  It  appears  that  Coryell  disposed  of  the  in- 
terest he  acquired  under  this  lease,  and  that  the  same  was  afterwards 
purchased  by  one  C.  H.  Light,  who  commenced  with  Richard  Allman 
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to  baild  a  livery  stable.  Richard  Allman,  not  haying  money  to  carry 
on  the  work,  was  succeeded  by  bis  brother,  the  claimant,  who  with 
Light,  built  the  stable  and  commenced  business. 

Light  swears  that  he  purchased  the  lease  from  one  Remington,  that 
he  and  John  Allman  built  the  improvements,  that  he  never  showed  the 
lease  to  Allman,  and  that  he  did  not  think  he  knew  its  contents,  only 
that  it  was  a  lease  for  three  years. 

Allman  continued  with  Light  in  the  livery  business  until  1865,  when 
his  wife  died.  He  then  sold  his  share  in  the  horses  and  carriages  to  one 
Haviland,  and  went  with  his  children  to  Pannsylvania,  where  he  put 
them  in  school.  He  has  since  been  frequently  in  Virginia  City,  coming 
aod  going  as  his  business,  that  of  mail  contractor,  required  or  allowed. 
He  swears  that  he  owns  a  private  residence  in  the  City,  where  be 
lived  from  1863  tp  1865,  that  he  left  it  when  his  wife  died,  that  he  has 
since  1863  had  no  other  residence  than  Virginia  City,  and  that  he  now 
considers  it  his  home. 

He  has  recently  purchased  all  of  Light's  interest  in  the  improve- 
ments erected  by  them  in  1863. 

Sometime  in  the  Spring  of  1860,  before  the  streets  and  blocks  of  the 
city  were  regularly  laid  out,  Allman  selected  for  bis  own  use  the  tract 
of  land,  now  subdivided  into  Lots  2  and  3  of  Block  145.  He  put  up  a 
small  barn  on  Lot  2  for  a  livery  stable.  He  also  had  a  tent  upon  Lot 
3,  in  which  he  slept  He  also  partly  fenced  the  tract  Several  wit- 
nesses testify,  that  at  this  time  there  were  no  other  improvements 
upon  the  land.  The  testimony  on  this  point,  however,  is  very  conflict- 
ing, several  witnesses  also  testifying,  that  prior  to  this  time  it  had 
been  improved,  by  a  cabin  erected  by  one  of  the  former  owners,  under 
the  possessory  title,  originating  with  Bibb.  Allman  occupied  the  tent 
and  used  the  barn  for  some  time.  He  then  went  to  California,  leaving 
the  barn  in  possession  of  his  brother,  and  the  tent  in  possesion  of  two 
men.  These  two  men  swear  that  they  were  forcibly  driven  from  the 
land.  When  Allman  returned  from  California  in  1863,  he  did  not  find 
either  his  tent  or  barn  upon  the  land.  He  then  went  into  partnership 
with  Light,  taking  the  place  of  his  brother. 

Allman  swears  that  at  the  time  they  commenced  to  build  the  barn, 
he  claimed  the  land  as  his  own ;  that  he  did  not  know  anything  about 
the  lease  from  Bertha  Thulon  to  Richard  Allman  and  A.  B.  Coryell; 
that  he  never  saw  it,  and  never  recognized  it;  that  he  did  not  know 
anything  about  its  contents  or  terms;  that  he  paid  no  rent  and  does  not 
know  where  the  money  paid  by  Light  for  rent  came  from ;  that  he 
heard  that  Light  was  paying  rent,  but  that  he  never  talked  to  him 
about  it,  and  had  no  contract  with  him  respecting  it.  He  swears  that 
he  has  always  claimed  the  land  in  his  own  right 

Light  also  swears  that  in  1863,  when  they  built  the  bam,  Allman 
claimed  the  land. 

I  differ  with  the  Commissioner  in  his  conclusion  that  the  improve- 
ments on  the  land  are  not  the  property  of  Allman. 

The  testimony,  it  is  true,  is  in  many  respects  conflicting  and  unsatis- 
factory, but  on  the  whole  I  think  it  proves  that  Allman  has  claimed 
the  land  in.  his  own  right  since  1860,  and  of  course  with  it  all  the  im- 
provements, except  as  they  were  affected  by  Light's  interest  in  the 
partnership.  I  am  also  of  opinion  that  the  testimony  shows  a  good 
title  at  the  present  time  in  Allman  to  all  of  such  improvements. 

The  Commissioner  has  in  this  case  considered  the  existence  of  a  lease 
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■to  the  claimant  of  the  land  claimed  as  a  fatal  objection  to  a  confirma- 
tion. 

This  is,  in  my  opinion,  laying  down  the  rale  too  broadly.  When  a 
person  enters  into  possession  of  land  nnder  a  lease  from  another,  it  is 
a  strong  circumstance  to  show  that  he  does  not  intend  to  claim  the 
land  as  his  own,  but  holds  his  possession  under  the  right  of  such  other 
person,  and  not  under  his  own  right.  It  has,  therefore,  very  properly 
been  held  in  many  cases,  that  such  a  lease,  and  possession  under  it,  are 
sufficient  evidence  of  a  want  of  intention  to  appropriate  the  land. 
But  it  does  not  follow  in  every  case  that  a  person  cannot  accept  of  a 
lease  to  premises  which  he  really  claims  as  his  own  and  intends  to 
appropriate.  If  he  has  been  in  possession  prior  to  the  lease,  under  a 
claim  of  his  own,  and  has  been  forcibly  ejected,  and  afterwards  accepts 
of  a  lease  for  the  sole  purpose  of  remaining  in  possession  until  such 
time  as  he  can  perfect  his  title  under  the  law,  it  does  not  seem  to  me 
that  he  should  be  concluded  from  showing 'the  real  purpose  he  had  in 
view.  The  question  is  one  of  intent,  and  the  actual  intent  should  be 
shown. 

A  lease  of  public  lands  is  of  no  validity  and  is  not  recognized  by  the 
laws  of  the  United  States.  The  public  lands  belong  to  the  United 
States  until  they  are  appropriated  in  some  manner  provided  by  its  laws. 
The  local  laws  have  in  many  cases  undertaken  to  regulate  their  posses- 
sion until  such  time  as  title  is  passed  by  the  laws  of  the  General 
Oovernment,  but  such  local  laws  are  of  no  force  as  against  the  United 
States,  unless  they  have  been  adopted  into  the  statutes  of  the  United 
States.     This  has  been  done  in  regard  to  mining  claims. 

In 'the  present  case  John  Allman  did  not  join  in  the  lease.  He  was 
not  an  original  party  to  it.  He  seems  studiously  to  have  avoided 
recognizing  it  in  any  way.  He  paid  no  rent  under  it.  He  probably 
knew  of  the  fact  that  there  was  such  a  lease  in  existence,  but  he  acted 
as  though  it  had  never  been  made. 

I  am  of  opinion  that  under  the  facts  of  this  case  the  lease  is  not  a 
bar  to  his  claim. 

I  am  also  of  opinion  that  the  Commissioner  erred  in  his  construction 
of  the  proviso  to  the  second  section.  The  language  is  ^*  Any  actual 
settler  upon  any  one  lot,  as  aforesaid,  and  upon  any  additional  lot  in 
which  he  may  have  substantial  improvements."  The  plain  meaning  of 
this  is  that  any  person  who  is  an  '*  actual  settler"  on  any  one  lot  may 
enter  it,  together  with  one  additional  lot,  upon  which  he  is  an  "  actual 
settler,"  and  upon  which  he  may  have  valuable  improvements.  This, 
it  seems  to  me,  is  the  only  construction  of  which  the  language  is  sus- 
ceptible. 

Now,  who  is  an  actual  settler  ? 

The  Commissioner  seems  to  have  considered  the  word  as  synony- 
mous with  actual  resident. 

The  word  ''settler"  has  a  certain  well  defined,  technical  meaning,  as 
used  in  the  land  laws  of  the  United  States.  A  person  is  a  settler,  who, 
intending  to  initiate  a  claim  under  any  law  of  the  United  States,  for  the 
disposition  of  the  public  domain,  does  some  act,  connecting  himself  with 
the  particular  tract  claimed,  said  act  being  equivalent  to  announcement 
of  such  his  intention,  and  from  which  the  public  generally  may  have 
notice  of  his  claim.  Such  act  constitutes  "  a  settlement,"  and  it  may  be 
by  going  upon  the  land,  and  cutting  down  trees,  building  a  house, 
fencing  the  tract,  &c.,  &c. 
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An  **  actual  settler''  is  one  who  personally  makes  a  settlement 

Attorney  Geaeral  Butler,  in  his  opinion  of  March  29th,  1837,  giving 
a  construction  to  the  words  *'  settler"  and  ''occupant"  as  the  same  oc- 
cur in  the  pre-emption  acts  of  1830  and  1834,  says: 

"  I  regard  those  persons  and  those  only  as  settlers  or  occupants  within 
the  meaning  of  the  law  who  either : 

"  1st.  Personally  cultivate  and  reside  on  the  public  lands. 

**  2d.  Personally  use  and  manage  the  public  lands." 

And  again,  *^  I  have  not  supposed  that  actual  residency  or  inhabi- 
tancy on  the  land  was  indispensable.*^ 

In  the  pre-emption  act  of  1841,  the  word  settler  is  also  used  in  the 
same  sense ^  and  with  the  same  meaning.  It  provides  for  an  entry  of 
land  by  any  qualified  person  who  shall  make  ''  a  settlement  in  person^' 
and  ''who  shall  inhabit  and  improve  the  same."  Two  things  are  re- 
quired, personal  settlement  and  inhabitancy,  and  cultivation.  The 
'*  settlement"  and  inhabitancy  must  obviously  be  two  different  things. 

On  this  point  Attorney  General  Mason,  in  his  opinion  of  April  25th, 
1846,  says: 

"  Settling,  inhabitancy  and  improving  are  all  used  as  circumstances 
to  be  performed  and  proved,  but  they  are  not  synonymous  in  their  mean- 
ing. From  the  moment,  therefore,  he  (claimant)  enters  in  person  on 
land  open  to  such  a  claim  animus  manendi,  or  rather  with  the  intention 
of  availing  himself  of  the  provisions  of  the  act  referred  to,  and  does  any 
act  in  execution  of  that  intention,  he  is  a  settler." 

In  my  opinion,  the  technical  meaning  of  this  word,  as  used  in  the 
land  laws  of  the  United  States,  is,  by  these  and  other  decisions,  well 
settled.  It  must  consequently  be  given  this  meaning,  whenever  it 
occurs  in  an  act  of  Congress,  unless  it  is  shown  that  Congress  intended 
to  use  it  in  a  different  sense.  There  is  nothing  in  the  act  under  consid- 
eration, to  show  that  Congress  intended  to  use  the  word  in  any  other 
sense,  than  that  which  it  had  acquired  by  long  usage  and  repeated  con- 
struction ;  consequently  the  established  meaning  of  the  word  must  be 
given  it  where  it  occurs  in  the  proviso  of  the  second  section. 

In  my  opinion,  any  person,  qualified  as  a  pre-emptor  and  being  an 
''  actual  settler,"  within  the  meaning  of  the  word  as  given  above,  is 
entitled  under  the  proviso,  to  purchase  one  lot  so  settled  upon,  together 
with  an  additional  lot,  upon  which  he  is  also  an  actual  settler,  and 
upon  which  he  has  substantial  improvements. 

AUman,  I  think,  is  shown  by  the  evidence  to  be  an  actual  settler, 
and  the  owner  of  the  improvements  on  Lot  2. 

I  therefore  recommend  that  the  decision  of  the  Commissioner  be  re- 
versed, and  that  Allman  be  allowed  to  enter  such  lot  at  the  minimum 
price  established  by  the  Act. 

Very  respectftilly, 

W.  H.  SMITH,  Asst.  Atty.  CkneraL  • 
Hon.  0.  Dblano,  Secretary  of  Interior, 

[As  will  be  seen  from  the  decision  below,  the  Secretary  did  not  dif- 
fer from  the  Assistant  Attorney  General  as*  to  the  law,  but  he  thought 
there  was  not  sufficient  in  the  case  to  warrant  a  reversal  of  Commis- 
sioner Wilson's  decision. — Ed.] 

DSPABTMENT  OF  THE  InTEEIOB, 

Washington,  D.  C,  7th  Dec,  1871. 
Sib: — I  have  careftilly  considered  the  papers  and  the  elaborate 
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argument  of  counsel  for  AUman  in  the  case  of  John  Allman  v.  Bertha 
Thuloriy  involving  the  right  to  Lot  2,  Blolk  145,  Virginia  City,  Nevada. 

There  were  two  hearings  of  the  case,  in  each  of  which  the  local  offi- 
cers decided  in  Thalon's  favor.  Your  predecessor  rejected  both 
claims,  for  want  of  performance  of  the  conditions  required  bj  the 
town-site  act  of  1  July,  1864,  under  which  the  contest  arose. 

I  do  not  deem  it  necessary  to  repeat  the  facts,  which  are  clearly 
stated  in  the  decisions  of  your  Office.  While  not  entirely  clear  in  my 
own  mind  as  to  the  question  of  law  involved  in  the  case,  I  cannot 

?erceive  sufficient  grounds  for  reversing  the  decision  of  your  Office, 
t  will  therefore  stand,  and  the  papers  transmitted  with  your  letter  of 
16  December  last  are  herewith  returned. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land-Office. 


Ho.  551. 

GRAY  V.  TOWN  OF  DEEVERSVILLE. 

There  must  be  actual  occupancy  for  purposes  of  trade  of  the  tracts  filed 
upon  under  the  town-site  acts,  to  exempt  the  land  from  the  operation  of 
the  pre-emption  laws. 

DiPABTMENT  OF  THI  INTSBIO&, 

OiNIRAL  LaNdOfFIOI, 

Washington,  D.  C,  Dec.  7,  1872. 

RiGiSTEB  AND  Beobiver,  Cawkcr  City,  Kan. 

Obntlbmbn: — I  am  in  receipt  of  your  letter  of 'September  20th  ult, 
enclosing  affidavits  and  other  papers  in  the  matter  of  the  appeal  of 
Frank  Gray  from  your  ruling  of  the  same  date,  rejecting  his  (Oray's) 
application  to  file  his  D.  S.  on  the  S.  ^  N.  E.  i  and  N.  ^  8.  E.  i,  sec. 
33,  T.  4,  B.  20,  for  the  reason  that  on  AuguHt  30,  1872,  E.  0.  Benton^ 
probate  judge,  had  filed  for  said  tracts  in  trust  for  the  inhabitants  of 
the  town  of  "  Deeversville." 

Mr.  Gray  alleges  a  personal  settlement  on  said  tracts  June  25,  1872, 
and  applied  to  file  in  time.  Mr.  Oray  also  alleges  that  no  improve- 
ments have  been  made  on  said  land  except  by  himself,  and  that  said 
town  site  did  not  claim  the  same  until  long  after  his  settlement  thereon. 

It  is  held  by  this  Office  that  at  the  time  of  filing  for  lands  under  the 
town-site  acts  there  must  be  an  actual  occupancy  of  the  same  for  pur- 
poses of  trade  in  order  to  make  the  filing ;  such  a  selection  as  would 
exempt  the  lands  from  the  operation  of  the  act  of  1841. 

Your  decision  in  this  case  is  therefore  reversed,  and  you  will  allow 
the  filing  of  Gray  to  date  September  20 ;  and  upon  the  application  of 
either  Gray  or  the  town  authorities  to  prove  up,  you  will  notify  all 
adverse  claimants  as  usual  in  such  cases. 

This  ruling  will  apply  to  all  similar  cases  coming  before  your  office. 

Bespectfully, 

WILLIS  DBtJMMONDi  Commissioner. 
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Ho.  552. 

VAN  ]^EN  V.  KNIGHT. 

The  president  of  a  town  company  filed  his  D.  S.  under  the  pre-emption  act 
for  land  embraced  in  a  town  site  filing,  and  resided  in  a  house  ouilt  by 
the  company.  As  the  land  was  selected  as  a  town  for  speculative  pur- 
poses, his  preemption  claim  was  rejected. 

Department  of  the  Interior, 

General  Land  Office, 
WashiDgton,  D.  C,  March  21,  1874. 

Register  and  Keoeiver,  Lowell,  Nebraska. 

Gentlemen  : — This  office  has  examined  the  testimony  in  the  Beatrice 
contested  case  of  David  Van  Etten  v.  James  Knight,  involving  the 
right  to  the  B.  \,  S.  W.  \,  and  W.  ^.  8.  E.  \,  sec.  25,  T.  2  N.,  R. 
15  W. 

Mr.  Van  Etten  filed  his  D.  S.  137,  December  10,  1870,  alleging  set- 
tlement five  days  previous. 

Mr.  Knight  entered  said  tracts  per  homestead  entrj  No.  5, 853,  June 
10.  1871. 

C.  J.  Yanlaningham,  probate  judge,  May  16,  1871,  filed  D.  S.  314, 
for  these  and  other  tracts,  in  trust  for  the  inhabitants  of  Franklin  Citj. 

It  appears  that  said  land  was  selected  as  a  part  of  the  town  of 
Franklin,  and  laid  off  into  lot9,  blocks,  streets,  &c.,  by  Mr.  Yan  Etten, 
who  was  president  of  the  town  companj,  and  that  he  (Van  Etten) 
sold  shares  in  the  town  company,  and  was  present  at  a  public  sale  of 
the  lots  in  the  city  of  Omaha. 

He  made  no  personal  residence  on  said  land  until  May,  1871,  and 
he  then  occupied  a  house  erected  by  the  town  company.  The  evidence 
of  bad  faith  on  the  part  of  Yan  Etten  is  sufficient,  and  his  pre-emption 
claim  to  said  land  is  hereby  rejected. 

There  is  nothing  to  show  that  the  tracts  in  question  have  been  occu- 
pied for  municipal  purposes,  the  same  having  been  selected  by  Yan 
Etten  and  other  citizens  of  Omaha,  and  laid  out  in  lots  for  speculative 
purposes. 

The  homestead  entry  of  Knight  will  remain  intact. 

Advise  the  parties  in  interest  of  this  decision,  and  allow  sixty  days 
from  the  date  .of  your  notice  for  appeal. 

Notify  this  Office  of  the  action  taken  in  the  premises,  and  refer  to 
this  letter  as  ''  G"  by  date. 

Respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  553. 

ATCHISON,  TOPEKA  &  SANTA  FE  R.  R.  CO.  v.  KING  CITY. 

Unless  the  land  embraced  in  a  town-site  filing,  regularly  made,  is  both 
"  settled  upon"  and  "  occupied"  for  town-site  purposes,  the  same  will  not 
be  withdrawn  thereby  from  the  grant  to  a  railroad  company. 

The  town-site  act  of  1867  does  not  authorize  the  "  president"  of  a  town-site 
company  to  make  a  filing  in  behalf  of  the  inhabitants. 

Depabtmbnt  of  the  Interior, 

Washington,  D.  C,  April  28, 18T4. 

Sir: — I  have  examined  the  case  of  the  Atchison,  Topeka,  and  Santa 
Fe  Railroad  Company  v.  The  Town  Site  of  King  City,  involving  title 
to  certain  tracts  in  sections  26  and  27,  T.  20  S.,  R.  3  W.,  Salina,  Kan- 
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sas,  on  appeal  from  joar  decision  of  September  5,  1873,  awarding  the 
land  in  contest  to  the  Town-Site  Company. 

The  railroad  company  claims,  nnder  the  act  of  March  3,  1863,  (12 
Stat,  772,)  all  the  land  in  section  27.  The  line  of  the  road  was  defi- 
nitely located  September  23,  1871.  Section  27  is  within  the  limits  of 
the  grant  in  place. 

The  Town-Site  Company  claim  nnder  the  act  of  March  2,  1867,  (14 
Stat.,  541.)  On  the  13th  day  of  May,  1871,  one  E.  L.  King,  claiming 
to  be  "  president  of  the  King  City  Town  Company,"  filed  nnder  this 
act,  on  behalf  of  said  company,  a  declaratory  statement  for  the  land  in 
contest,  alleging  settlement  May  11,  1871. 

On  the  14th  day  of  December,  1872,  the  probate  judge  of  the  county 
in  which  the  land  is  situated  made  proof  and  entered  the  land  for  the 
benefit  of  the  inhabitants,  shown  to  number,  at  that  date,  about  one 
hundred  persons.  An  application  by  said  railroad  company  for  the  can- 
cellation of  said  entry  bringing  the  case  to  your  attention  on  the  28th 
day  of  February,  1873,  you  ordered  that  a  trial  be  had  before  the  local 
officers.  From  the  testimony  then  taken  you  find  the  state  of  facts  recited 
in  your  decision. 

The  railroad  grant  does  not  include  lands  "  settled  upon  and  occu- 
pied," as  a  town  site  at  the  date  of  the  definite  location  of  the  road. 
There  can  be  no  reasonable  doubt  that  such  was  the  general  intend- 
ment and  the  legal  effect  of  the  acts  of  1863  and  1867.  It  is  only 
necessary,  therefore,  to  inquire  in  this  connection  whether  the  testimony 
as  submitted  shows  the  land  in  contest  to  have  been  **  settled  upon  and 
occupied  as  a  town  site"  on  the  23d  day  of  September,  1871.  I  do 
not  think  that  it  does.  It  is  shown  that  the  tract  in  controversy  was 
selected  as  a  town  site,  and  the  exterior  lines  of  the  town  surveyed,  on 
the  11th  day  of  May,  1871.  It  is  also  shown  that  the  town  was  laid 
off  into  lots  and  blocks  in  August,  1871 ;  but  it  does  not  appear  that 
prior  to  the  definite  location,  September  23, 1871,  there  were  any  build- 
ings or  any  inhabitants  upon  section  27.  Prior  to  that  date  four  build- 
ings were  erected  and  a  town  well  dug,  but  none  of  these,  so  far  as 
shown,  were  upon  the  said  section  27. 

At  the  date  of  entry,  fifteen  months  later,  only  five  buildings  were 
found  thereon.  The  land  in  contest  seems  to  have  been  "  settled  upon," 
but  not  "occupied"  as  a  town  site  at  the  date  named.  It  was  not, 
therefore,  according  to  the  construction  I  give  the  two  acts,  excepted 
from  the  grant  to  the  road. 

I  add,  in  passing,  that  the  filing  by  the  president  of  the  company,  in 
May,  1871,  did  not  of  itself  operate  as  a  reservation  of  the  land.  The 
act  of  1867  does  not  authorize  the  "president "  of  a  town-site  company 
to  make  such  filing,  and  in  my  opinion,  even  if  such  filing  were  regu- 
larly made,  it  would  not  withdraw  the  land  from  a  grant  of  this  char- 
acter, unless  the  further  requirements  of  law  were  fully  complied  with. 

I  therefore  reverse  your  decision,  and  award  the  land  in  controversy, 
viz :  E.  J  N.  E.  J,  E.  ^  S.E.  i,  section  27,  to  the  railroad  company,  re- 
turning herewith  the  papers  transmitted  with  your  letter  of  July  14, 
1874.  Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Drummond,  Cammiaswner  Oeneral  Land- Office, 
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Ho.  554. 

TURNER  V.  LANG  and  OOLBY. 

Patents  for  town  sites  in  mining  regions  excluded  all  mining  claims,  and 
parties  owning  placer  claims  therein  may  proceed  to  secure  patent  for  their 
placer  claims,  notwithstanding  the  previous  Issuance  of  such  town-site 
patent. 

In  such  cases,  a  clause  will  be  inserted  in  the  mining  patent,  excluding  all 
town  property  rights  not  belonging  to  the  grantees. 

Depabtmbnt  of  ths  Intebior, 

General  Land-Office, 
Washington,  D.  C,  June  16,  1874. 
Register  and  Beoeivbr,  Stockton,  Gal, 

Gentlemen  : — With  your  letter  of  the  30th  April  last,  yon  trans- 
mitted the  papers  in  case  of  the  application  of  Charles  E.  Lang  and 
Alonzo  Colby,  for  patent  for  the  Fairyiew  mine,  California. 

This  application  was  filed  in  the  local  office  on  the  20th  February, 
1874. 

The  notices  and  diagrams  were  posted  upon  the  claim  and  in  the 
office  of  the  register,  for  the  full  period  of  time  required  by  law. 

The  notice  was  published  in  the  Stockton  Independent  from  the  21st 
Feb.,  1874,  to  22d  April,  1874,  inclusive. 

The  abstract  of  title  shows  that  the  Fairyiew  quartz  mine  was 
located  on  the  14th  March,  1871. 

It  also  appears  that  the  applicants  have  the  record  title  to  the  prem- 
ises described  in  the  application. 

The  applicants  also  filed  evidence  tending  to  show  that  they  bare 
occupied  and  improved  said  mine  in  accordance  with  the  local  litws  and 
Congressional  enactments,  from  the  date  of  said  location  to  the  ptesent 
time,  and  that  they  have  complied  with  the  law  in  the  matter  of  their 
application. 

On  the  21st  April,  1874,  S.  S.  Turner  filed  a  protest  against  said  ap- 
plication for  patent  In  his  sworn  statement,  Mr.  Turner  alleges  that 
he  is  the  owner  of  a  certain  piece  or  parcel  of  land,  situate  within  the 
exterior  boundaries  of  the  town  site  of  Sonora,  Cal.,  designated  upon 
the  official  plat  of  said  city,  as  block  29,  lot  7. 

Mr.  Turner  also  filed  a  copy  of  a  deed  from  the  trustees  of  the  city 
of  Sonora  to  Samuel  S.  Turner  for  lot  7,  block  29,  the  deed  expressly 
stating  "  that  no  title  shall  be  hereby  acquired  to  any  mine  of  gold,  sil- 
ver, cinnabar,  or  copper,  or  to  any  valid  mining  claim  or  possession  held 
under  existing  laws  of  Congress."  This  deed  is  dated  April  22,  1874, 
and  was  filed  in  the  local  office  April  2S,  1874. 

The  protestant  filed  a  plat  showing  the  relative  situation  of  said  mine 
and  said  lot  7,  block  29. 

Mr.  Turner  alleges  under  oath  that  the  premises  described  in  the  ap- 
plication for  patent  are  not  "  the  same  land  as  the  claim  which  was 
originally  located  in  March,  A.  D.  1871,  but  a  different  claim." 

It  appears  from  the  records  of  this  Office  that  patent  issued  for  the 
town-site  of  Sonora  March  20,  1874,  in  which  a  clause  was  inserted  ex- 
pressly providing  **  that  no  title  shall  be  hereby  acquired  to  any  mine 
of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim  or 
possession  held  under  existing  laws  of  Congress." 

From  the  foregoing  it  will  be  seen  that  the  United  States  did  not 
convey  with  said  town  site  patent  any  mine  of  gold  or  silver,  but  on 
the  contrary  expressly  excepted  from  such  grant  aU  mines  and  valid 
mining  claima  or  possessions. 
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The  same  excepting  clause  is  found  in  the  deed  from  the  trustees  of 
said  city  to  the  protestant  for  said  lot  7,  block  29,  and  the  protest  filed 
by  Mr.  Turner  cannot  operate  as  a  bar  to  the  issuance  of  a  patent  to 
Messrs.  Lang  and  Colby. 

When  patent  issues  for  said  mining  claim  a  clause  will  hb  inserted 
therein  "excepting  and  excluding,  however,  from  these  presents,  all 
town  property  rights  upon  the  surface,  and  there  are  hereby  expressly 
excepted  and  excluded  from  the  same  all  houses,  buildings,  structures, 
lots,  blocks,  streets,  alleys,  or  other  municipal  improvements  on  the  sur- 
face of  the  above-described  premises  not^belonging  to  the  grantees  herein, 
and  all  rights  necessary  or  proper  to  the  occupation,  possession,  and 
enjoyment  of  the  same." 

You  will  inform  all  parties  in  interest,  and  acknowledge  the  receipt 
hereof 

Before  Messrs.  Lang  aud  Colby  can  be  permitted  to  make  entry  of 
said  claim  as  surveyed,  it  will  be  necessary  for  them  to  submit  satisfac- 
tory evidence  showing  that  the  premises  described  in  said  application 
are  the  same  as  those  originally  located  by  0.  E.  Lang  et  al.  on  the 
14th  March,  1871. 

Very  respectfully,  your  obedient  serrant, 

S.  S.  BURDBTT,  Gommissimer, 
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„   ■     ^  I.  OSAGE  LANDS,  KANSAS. 

No.  555. 

INSTRUCTIONS. 

DSPARTMSNT  OF  THE  InTEBIOB, 

General  Land  Offioe, 
April  26,  1871. 
Reqisteb  and  Rsoeiver,  Augusta,  Kansas. 

Gentlemen: — It  has  been  represented  to  this  office  that  parties 
endeavor  to  speculate  in  the  Osage  Lands  by  making  claims,  then 
selling  oat  and  taking  others. 

It  is  also  represented  that  during  the  temporary  absence  of  bona  fide 
settlers,  either  for  the  purpose  of  bringing  their  families,  or  while  en- 
gaged in  their  calling  of  herdsmen,  their  claims  are  ''jumped"  by  other 
parties,  &c. 

With  a  yiew  to  protect  the  interests  and  rights  of  b(ma  fide  claim- 
ants, you  will  therefore,  1st  Require  of  all  parties  an  affidavit  when 
filing  that  they  have  not,  since  tbe  passage  of  the  act  of  15  July,  1870, 
for  the  disposal  of  said  lands,  sold  their  rights  to,  or  voluntarily  aban- 
doned any  tract  of  said  Osage  Lands,  or  settled  upon,  improved,  or 
filed  for  any  other  tract  of  said  lands,  than  the  one  designated  in  said 
filing ;  this  affidavit  you  will  also  require  when  proof  is  made.  2d. 
Where  in  contests  between  adverse  claimants,  it  is  shown  by  the  first 
settler  that  he  had  made  a  bona  fide  settlement,  and  that  an  absence 
from  the  claim  was  due  to  tbe  reasons  herein  alluded  to,  you  will  give 
him  the  preference,  provided  he  has  in  other  respects  complied  with 
the  requirements  of  our  former  instructions,  giving,  of  course,  to  the 
adverse  claimant  the  right  of  appeal  from  your  action  to  this  office. 

Very  respectfully. 

See  No.  27^.  WILLIS  DRUMMOND,  Commissioner. 


No.  556. 

SARAH  P.  NOBLE. 

« 

Osage  Ceded  Lands:  She  settled  after  ratification  of  the  treaty.  She  can- 
not claim  Its  a  pre-emptor  before  the  passage  of  the  Joint  Kesolution  of 
April  10, 1869,  because  the  treaty  forbids  all  homestead  and  pre-emption 
settlements.  She  cannot  claim  under  the  Joint  Resolution,  because  it  saves 
all  vested  rights,  and  the  rights  of  the  railroads  had  vested  prior  to  its 
passage. 

Department  of  the  Interior, 

Washington,  D.  C,  23d  Feb .  1872. 

Sir  : — I  have  considered  the  application  of  Mrs.  Sarah  P.  Noble  to 
enter,  under  the  Joint  Resolution  of  April  lOth,  1869,  (16  Stat,  53, 
Part  II.,  No.  5,)  the  S.  W.  i  of  8.  W.  J  of  Section  9,  the  N.  W.  J  of 
N.  W.  i  of  Section  16,  and  the  N.  ^  of  N.  E.  i  Section  17,  T.  28  S., 
R.  18  E.,  Osage  Ceded  Lands,  Humboldt,  Kansas. 

The  land  in  Section  16  is  claimed  adversely  by  the  State  as  school 
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land,  and  in  Sections  9  and  17  by  the  M.  K.  and  T.,  and  L.  L.  and  G. 
B.  R.  Companies. 

From  jour  decision  of  April  10, 1871,  awarding  all  the  land  to  Mr«. 
Noble,  the  M.  K.  and  T.  B.  B.  Company  take  an  appeal  as  to  that  por- 
tion of  the  land  claimed  bj  them.     The  other  parties  have  not  appealed. 

The  land  was  sorrejed  May  9,  186*7 ;  the  line  of  the  railroad  defi- 
nitely located  Jan.  7,  1868,  and  the  withdrawal  for  railroad  purposes 
made  Feb.  4,  1868. 

The  eridence  shows  that  Sarah  P.  Noble  is  the  widow  of  Edward 
P.  Noble,  who  died  the  latter  part  of  April,  1868 ;  that  Mr.  Noble  set- 
tled upon  the  land  in  July,  1866,  broke  five  acres,  got  out  some  logs 
for  a  house,  and  hauled  some  rails  on  the  land ;  that  from  July,  1866, 
to  the  summer  of  1867,  he  did  not  reside  on  the  land;  that  in  the  sum- 
mer of  1867  he  broke  ten  acres  more,  cultivated  fitteen  acres  in  all,  and 
lived  during  the  fall  in  a  tent  on  the  land  and  gathered  his  crop ;  that 
in  February,  1868,  he  built  a  house,  and  in  April  following  moved  into 
it  with  his  family;  that  a  few  days  thereafter  be  was  taken  sick  and 
was  removed  from  the  land  to  Humboldt,  where  he  was  shortly  fol- 
lowed by  his  wife,  and  where  he  died  the  latter  part  of  the  same 
month ;  that  some  time  after  his  death  Mrs.  Noble  returned  to  the  land 
and,  with  the  assistance  of  her  brother,  broke  ten  acres  more,  and 
fenced  and  cultivated  in  all  thirty  acres ;  that  in  the  fore  part  of  De- 
cember, 1868,  and  while  Mrs.  Noble  was  absent  from  the  land  in 
Humboldt,  her  brother  removed  the  house  to  his  claim  adjoining,  and 
has  since  then  used  it  as  a  stable;  that  she  was  not  able  to 
have  a  house  built  to  replace  the  old  one  removed  until  December,  1869, 
when  she  had  a  new  one  built,  and  Jan.  3d,  1 870,  moved  into  it,  and 
has  resided  there  to  time  of  trial,  April  28,  1870;  that  in  the  interval 
between  the  removal  of  the  old  house  and  the  moving  into  the  new 
one  she  resided  most  of  the  time  with  her  brother  on  land  adjoining 
the  disputed  tract. 

Mr.  Noble  had  not  settled  on  the  land  at  the  date  of  the  treaty  of 
Sep.  29,  1865,  ceding  the  lands  to  the  United  States  (14  Stat,  687,) 
and  he  is  therefore  not  covered  by  the  lY.  article,  which  grants  the 
privilege  of  purchasing  a  quarter  section  to  qualified  parties,  who  had 
settled  at  that  date. 

The  land  cannot  be  claimed  as  a  pre-emption  or  a  homestead,  for 
such  claims  are  expressly  inhibited  by  the  I.  Article  of  the  treaty. 

The  only  possible  claim  to  the  land  in  this  case,  must  be  under  the 
Joint  Besolution  of  April,  1869.  (16  Stat.,  55.)  This  provides  "That 
any  bona  fide  settler  residing  upon  any  portion  of  the  Osage  ceded  or 
trust  land,  who  is  a  citizen  of  United  States,  shall  be,  and  hereby  is, 
entitled  to  purchase  the  same  in  quantity  not  exceeding  one  hundred 
and  sixty  acres,  at  the  price  of  one  dollar  and  twenty-five  cents  per 
acre,  within  two  years  from  the  passage  of  this  act,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior : 
Provided,  however.  That  both  the  odd  and  even  numbered  sections  of 
said  lands  shall  be  subject  to  settlement  and  sale  as  above  provided: 
And  provided  further,  That  the  sixteenth  and  thirty-sixth  sections  in 
each  township  of  said  lands  shall  be  reserved  for  state  school  purposes, 
in  accordance  with  the  provisions  of  the  act  of  admission  of  the  State 
of  Kansas :  Provided,  however ,  That  nothing  in  this  act  shall  he  con- 
strued in  any  manner  affecting  any  legal  rights  heretofore  vested  in 
any  other  party  or  parties,"*^ 
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Mr.  Noble  died  long  before  the  passage  of  the  Resolation,  and  his 
widow  who  claims  to  succeed  to  his  right  wcu  not  residing  on  the  land  for 
at.  least  four  months  preceding,  nor  for  nine  months  following  the  pas- 
sage of  the  Resolution.  She  does  not  bring  herself  within  the  terms  of 
the  Resolution ;  but  if  she  did,  and  possessed  the  other  necessary  qual- 
ifications, her  claim  to  the  land  in  odd-numbered  sections  would  be  de- 
feated by  the  last  proviso  in  the  Resolution,  which  saves  all  vested  legal 
rights.  The  right  to  sections  9  and  17  had  vested  in  the  Railroad  by 
the  definite  location  of  its  road  and  withdrawal  prior  to  that  date. 
See  cases  of  Pine  and  Wood,  decided  January  26th,  1872. 

At  the  time  of  this  definite  location  and  withdrawal,  Mrs  Noble  was 
holding  this  land  without  authority  of  law. 

She  had  no  claim  as  a  pre-emptor  under  the  treaty,  because  the 
treaty  expressly  prohibited  all  such  claims.  She  had  no  claim  to  the 
odd  sections  under  the  Resolution,  because  it  saved  all  vested  rights, 
and  the  rights  of  the  railroad  had  vested  prior  to  its  passage. 

She  had  no  claim  to  the  forty-acre  tract  in  section  16,  because  the 
treaty  prohibited  all  pre-emption  rights,  and  the  Resolution  excluded 
sections  16  and  36  from  its  operation. 

I  reverse  your  decision,  and  decide  that  the  railroad  is  entitled  to 
those  portions  of  sections  9  and  17  in  controversy,  and  the  State  to  the 
N.  W.  i  of  the  N.  W.  i  of  section  16. 

The  papers  transmitted  with  your  letter  of  August  9,  1871,  are  here- 
with returned. 

Very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land- Office, 


Ho.  557. 

SARAH  P.  NOBLE.— (Explanatory.) 

The  decision  in  the  Sarah  P.  Noble  case  does  not  apply  to  cases  where 
patents  had  been  issued  and  delivered  prior  to  its  rendition.  It  was  in- 
tended to  be  prospective  in  its  operation,  and  to  apply  to  those  cases  only 
where  patents  had  not  been  issued  and  delivered. 

DSPABTMXNT  OF  THI  InTIBIOB, 

Washington,  D.  C,  10th  August,  1872. 

Sib: — In  answer  to  the  inquiry  contained  in  your  letter  of  the  4th 
instant,  I  have  to  state  that  the  decision  of  the  Department,  on  the  23d 
February  last,  in  the  Sarah  P.  Noble  case,  was  not  intended  to  apply 
to  cases  where  patents  had  been  issued  and  delivered  prior  to  its  ren- 
dition. It  never  has  been  so  applied,  and  never  will  be  while  I  am 
charged  with  the  duty  now  devolving  on  me. 

It  was  intended  to  be  prospective  in  its  operation,  and  to  apply  to 
those  cases  only  where  patents  had  not  been  issued  and  delivered. 

Patents  for  these  ceded  lands  issued  and  delivered  in  accordance 
with  former  rulings  of  the  Department,  will  not  be  disturbed. 
I  am,  sir. 

Very  respectfully,  your  obedient  servant, 

W.  H.  SMITH,  Acting  Secretary. 
T.  0.  Jones,  Esq.,  New  Chicago,  Kansas, 
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Ho.  558. 

PINE  AND  WOOD. 

These  parties,  one  under  the  homestead  and  the  other  under  the  pre- 
emption law,  seek  to  appropriate  certain  Osage  ceded  lands  in  Kansas. 
They  both  settled  and  asked  to  make  their  filings  after  the  passage  of 
the  joint  resolution  of  April  10,  1869. 

Held— That  the  treaty  of  July  21,  1867,  (14  Stat,  687,)  prohibited 
pre-emption  and  homestead  settlements,  and  thereby  operated  as  a  re- 
peal of  the  homestead  and  pre-emption  acts,  as  to  the  Osage  ceded  lands. 

A  treaty  with  an  Indian  tribe  is  entitled  to  as  much  consideration  as 
a  treaty  with  an  independent  nation,  (  Turner  v.  Am,  Miss,  Society,  5 
McLean,  349,)  and  is  as  binding  as  an  act  of  Congress,  (U.  S,  v. 
Schooner  Peggy,  1  Granch,  110.  Lodigee  v.  Roland,  2  How.,  581. 
U.  S.  V.  Brooke,  10  How.,  460.  Fellows  v.  Blacksmith,  19  How.,  372. 
Joy  Y.  JSolden,  Circuit  Court  of  Kansas,  3  Opins.  Attorney  General, 
66,  366#  6  Do.,  291,  668.  9  Do.,  26.  10  Do.,  508.  11  Do.,  145. 
Foster  v.  Neilson,  2  Pet.,  314.     Cherokee  Tobacco,  11  Wall.,  621.) 

This  prohibition  was  not  removed  by  subsequent  legislation.  These 
parties  did  not  reside  on  the  land  at  the  date  of  the  joint  resolution  nor 
within  two  years  thereafter,  and  are  not  therefore  within  its  provisions. 
The  12th  Sec,  act  of  July  15,  1870,  did  not  apply  to  the  ceded  lands. 

These  claimants  are  not  entitled  to  the  land.  Are  the  railroads  ? 
They  claim  under  the  acts  of  March  3,  1863,  (12  Stat.,  772,)  and  July 
28, 1866.  (14  Stat.,  370.)  It  is  conceded  that  the  enacting  clause  does 
make  a  grant,  but  it  is  claimed  that  the  provisos  take  the  lands  out 

For  rule  of  construction  see  Thomhill  v.  Hall,  2  Clark  and  Finley, 
36,  and  United  States  v.  Dickson,  15  Pet,  165. 

The  grant  is  a  float  until  location  is  made.  Lessiur  v.  Price,  12 
How.,  59.     B.  B,  Co,  v.  Fremont,  9  Wall.,  94. 

Congress  authorized  this  and  like  treaties,  12  Stat,  793,  Sec.  4.  It 
ratified  the  1st  Sec.  of  the  treaty  by  the  act  of  September  29,  1865. 
(14  Stat,  261.)    It  ratified  the  grant  by  the  act  of  April  19,  1871. 

Held — That  there  was  a  grant  to  each  railroad. 

Secretary's  decision,  dated  January  26,  1872. 


Ho.  559. 

HARRIS  V.  HON. 

Land  in  Osage  district,  Kansas,  claimed  under  resolution  of  April  10, 
1869.     (16  Stat,  65.) 

Hon  filed  on  160  acres.  Afterwards  amended  his  filing  so  as  to  re- 
ject one  40  and  include  another. 

This  he  did  before  any  adverse  right  had  accrued. 

Held — That  his  action  was  proper. 

Secretary's  decision,  dated  December  6,  1872. 


No.  560. 

J.  W.  FALLS. 

Under  Joint  Resolution  of  April  10,  1869,  applicant  for  Osage  Trust  Lands 
mast  file  his  D.  S.  as  in  other  cases.  If  he  fails  so  to  do,  and  an  adverse 
claim  attaches  before  filing,  the  applicant  loses  the  land. 
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Depabtmknt  or  the  Intibiob, 

Washington,  D.  C,  9tb  March,  1872. 

Sib  : — I  have  considered  the  application  of  James  W.  Falls,  to  enter 
under  the  Joint  Resolution  of  April  lOth,  1869,  (16  Stat.,  55,)  the  N. 
W.  i  of  Sect.  36,  T.  29  S.,  R.  16  E.,  Osage  Trust  Lands,  Humboldt, 
Kansas. 

March  6th,  1871,  he  filed  his  D.  S.  on  said  land,  alleging  settlement 
September  20th,  1869,  and  April  6tb,  1871,  applied  to  make  proof  and 
payment. 

Claimants  under  the  Joint  Resolution  are  required,  by  instructions 
issued  by  authority  of  and  under  it,  to  file  notice  of  their  claims  the 
same  as  pre -emptors. 

This  land  being  unoffered,  Falls  was  entitled  to  three  months  after 
settlement  in  which  to  file  his  D.  S. 

This  he  neglected  to  do  and  did  not  file  until  March  6,  1871,  more 
than  five  months  after  settlement.  This  neglect,  in  the  absence  of  any 
adverse  right,  was  not  necessarily  fatal  to  his  claim.  But  before  he 
had  filed,  and  on  October  22,  1870,  the  right  of  the  State  of  Kansas 
attached  to  this  section  36,  as  school  land,  by  this  Department  being 
notified  at  that  date  by  the  agreement  of  the  Indians  to  such  disposi- 
tion of  Sections  16  and  36,  as  is  provided  in  Section  12  of  the  Act  of 
July  15th,  1870.     (16  Stat.,  362.) 

Falls'  laches  in  the  presence  of  the  adverse  claim  of  the  State  must 
defeat  his  claim,  if  he  ever  had  any,  under  the  Joint  Resolution  of 
April  10, 1869. 

Your  decision  rejecting  his  claim  is  therefore  affirmed,  and  the  papers 
in  the  case  accompanying  your  letter  of  January  3,  1872,  are  herewith 
returned. 

Very  respectfully, 

C.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commisaioner  General  Land-Office, 


No.  561. 

WHEELER  V.  M.  K.  &  T.  and  L.  L.  &  G.  R.  R.  COMPANIES. 

Osage  Ceded  Lands :  80  acres  in  odd  and  80  acres  in  even  sections.  The  80 
in  odd  seotions  given  to  this  road  under  case  of  Pine  v.  Wood,  The  80 
even  not  given  under  the  Resolution  of  April  10, 1869,  (16  Stat,  55,)  be- 
cause of  death  of  Wheeler,  and  the  right  given  by  that  resolution  is  a 
personal  privilege  and  does  not  pass  to  assignee  or  heirs. 

Department  of  the  Intebiob, 

Washington,  D.  C,  March  27,  1873. 

giB : I  have  examined  the  appeal  from  your  decision  in  the  case  of 

E.  W.  Wheeler,  administrator  for  the  heirs  of  H,  E,  Were  v.  M,  K,  d 
T  and  L.  L.  dt  G.  Railroads,  involving  title  to  the  B.  ^  of  S.  E.  1  Sec- 
tion 10,  and  W.  \  of  S.  W.  \  Section  11,  T.  27  S.,  R.  19  E.,  Osage 
Ceded  Lands. 

Your  decision  gave  the  land  to  the  heirs  of  Were  under  the  Joint 
Resolution  of  1869.     The  companies  have  appealed  to  the  Department. 

The  claim  of  the  heirs  must  be  rejected  so  far  as  the  W.  ^  S.  W.  i 
Sec.  11  is  concerned,  under  my  ruling  in  the  case  of  Pine  and  Wood 
y.  the  Companies,  January  26th,  1872,  inasmuch  as  the  tract  is  in  an 
odd  section  within  the  limits  of  the  grants  in  place  to  the  roads. 


\ 
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The  E.  ^  S.  E.  ^  Section  10,  is  not  included  in  the  grants  to 
the  companies,  either  in  place  or  as  indemnity,  being  in  an  even  section 
within  ten  miles  of  the  line  of  the  Missouri,  Kansas  &  Texas  railroad. 
The  record  shows  that  at  the  date  of  the  passage  of  the  Joint  Resolu- 
tion, the  ancestor  of  the  claimants  was  residing  on  the  tract,  and  that 
at  the  time  of  bis  death,  March  12th,  18*70,  be  bad  complied  with  all 
the  requirements  of  law  and  was  in  every  respect  a  bona  fide  claimant. 
It  also  appears  that  nearly  all  of  bis  improvements  were  upon  the  even- 
numbered  section. 

In  view  of  the  principles  enunciated  by  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  Myers  v.  Croft,  (13  Wall.,  291,) 
holding  the  right  of  pre-emption  before  entry  to  be  a  valuable  right 
and  alienable  in  the  absence  of  express  statutory  prohibition,  I  am 
of  opinion  that  the  right  conferred  by  the  Joint  Resolution  of  1869 
upon  settlers  on  Osage  Lands  is  also  alienable  in  the  absence  of  any 
statutory  prohibition,  and  by  analogy,  that  the  right  of  the  ancestor, 
perfect  at  the  time  of  his  death,  had  a  valuable  interest  in  the  tract  in 
controversy,  in  the  even  section^  and  under  the  view  I  have  taken 
above,  such  right,  at  his  decease,  descended  to  his  heirs. 

I  modify  your  decision  to  conform  to  the  view  of  law  above  stated, 
respecting  the  claim  of  the  railroads  under  their  grant,  and  award  the 
W.  ^  S.  W.  ^  Section  11  to  the  companies,  and  the  E.  ^  S.  E.  ^  Sec- 
tion 10,  to  the  heirs  of  Were. 

The  papers  transmitted  with  your  letter  of  October  24th,  1871,  are 
herewith  returned. 

Very  respectfully, 

0.  DELANO,  Secretary. 
Hon.  Willis  Dbummond,  Commissioner  General  Land- Office, 


II.    DISPOSAL  OF  THE  CHEROKEE  STRIP,  KANSAS, 

Np.  562. 

CIRCULAR. 

[Circular  under  Act  of  May  11, 1872.) 

Department  op  the  Interior, 

General  Land-Opfioe, 

August  T,  1872. 
Registers  and  Beoeiyers,  at  Independence,  Kansas^  and  Wichita, 
Kansas : 

Gentlemen  : — The  following  is  an  act  of  Congress,  approved  May 
11,  1872,  to  carry  outcertain  provisions  of  the  Cherokee  treaty  of  1866, 
and  for  the  relief  of  settlers  on  the  Cherokee  lands  in  the  State  of  Kan- 
sas:    [Part  IL,  No.  58.] 

The  Secretary  of  the  Interior,  under  date  of  3d  instant,  forwarded 
his  approval  of  the  acceptance  of  the  Cherokee  delegation  under  the 
provisions  of  the  second  and  fifth  sections  of  the  act,  and  directed  the 
proper  instructions  to  be  issued  by  this  office. 

The  first  section  fixes  the  price  per  acre,  and  provides  for  the  sale  of 
fractions  less  than  forty  acres. 

The  second  section  provides  for  the  rights  of  settlers,  and  also  for 
45 


706  INDIAN  LANDS  AND  SCRIP.  [title  x. 

town  Bites,  sabject  to  the  limitatioDS  of  the  act,  under  regulations  to  be 
prescribed  by  this  office. 

You  will  therefore  give  notice,  by  publication  of  not  less  than  four 
weeks  in  two  newspapers  having  the  largest  circulation  among  the  set- 
tlers on  said  lands  in  your  district,  that  all  persons  claiming  settlement 
prior  to  such  publication  must,  within  three  months  from  the  date  of  the 
notice,  file  in  your  office  their  declaratory  statements,  as  in  pre-emption 
cases,  properly  describing  the  land  claimed  and  the  date  of  settlement. 

Thereafter  such  person  must  prove  up  and  pay  for  the  lands  claimed 
within  one  year  from  the  date  of  the  Secretary's  approval  of  the  3d  in- 
stant, if  the  settlement  was  prior  to  the  passage  of  the  act,  and  within 
one  year  from  date  of  settlement  if  subsequent  to  such  passage. 

Parties  settling  within  one  year  from  the  date  of  the  act,  and  subse- 
quent to  publication  of  notice,  will  be  required  to  file  their  declaratory 
statements  within  three  months,  and  make  proof  and  payment  within 
one  year  from  date  of  settlement. 

Town-site  claimants  must  conform  to  the  limitations  herein,  and  file 
and  make  proof  and  payment  within  the  time  prescribed.  No  special 
instructions  are  deemed  necessary  for  the  execution  of  this  provision. 

Not  exceeding  one  hundred  and  sixty  acres  can  be  taken  by  any  set- 
tler. Where  settlement  is  upon  a  tract  contiguous  to  a  fraction  of  less 
than  forty  acres,  the  fraction  must  be  made  a  part  of  the  entry,  even  to 
the  exclusion  of  a  regular  quarter  quarter-section  or  larger  fraction  ;  as 
the  statute  is  specific  in  requiring  the  fraction  to  be  sold  with  the  con- 
tiguous tract. 

In  cases  of  conflict,  however,  where  the  settlement  has  been  made 
prior  to  publication  of  notice,  adjustment  will  be  made  to  conform  to  the 
usual  practice  of  awarding  to  each  settler,  as  near  as  may  be,  by  legal 
subdivisions,  his  house  and  most  valuable  improvements.  In  cases 
where  settlement  is  initiated  after  such  publication,  priority  will  gov- 
ern, as  in  pre-emption  cases  upon  surveyed  land. 

The  filings  and  entries  under  this  act  must  be  numbered  consecu- 
tively in  their  order  upon  regular  monthly  abstracts,  commencing  with 
number  one,  and  reported  at  the  close  of  each  month  as  "  Cherokee 
Lands,  under  Act  of  May  II,  1872." 

Your  fees  and  commissions  will  be  the  same  as  in  ordinary  pre- 
emption cases,  nothing  but  cash  being  received  in  payment  for  these 
lands. 

The  qualifications  of  applicants  under  this  act  must  conform  as  to 
citizenship  to  those  of  a  claimant  under  the  pre-emption  statutes,  in  ac- 
cordance with  the  principles  observed  in  the  administration  of  the  joint 
resolution  of  April  10,  1869,  and  the  act  of  July  15,  1870,  in  dispos- 
ing of  the  Osage  lands. 

The  restrictions  of  the  pre-emption  law  respecting  ownership  of  or 
removal  from  other  lands  will  not  apply. 

The  rights  of  heirs  are  sufficiently  defined  by  the  statute.  Entry  for 
heirs  must  be  made  as  in  pre-emption  cases,  by  the  executor,  adminis- 
trator, or  one  of  the  heirs,  or,  in  case  of  minor  heirs,  by  a  guardian. 
The  right  of  the  representatives  in  such  case  to  act  for  the  parties  in 
interest  must  be  shown  by  the  customary  proofs. 

You  will  in  all  cases  require  the  affidavit  of  the  claimant  (or,  in  case 
of  heirs,  of  the  executor,  administrator,  heir,  or  guardian),  setting  forth 
the  fact  and  date  of  settlement,  the  period  of  actual  bona-fide  residence, 
the  nature  and  amount  of  improvement,  and  the  averment  that  the 
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same  were  m&de  in  good  faith  for  his  or  her  ezclasive  use  and  benefit, 
and  not  for  purposes  of  sale  or  specalation,  or  for  the  benefit  of  any 
other  person. 

Also  that  no  contract  or  agreement  has  been  entered  into  whereby 
the  title  to  be  acquired  can  inure  in  whole  or  in  part  to  the  benefit^of 
any  other  person. 

This  affidavit  must  be  made  before  the  Register  or  Receiver,  and 
must  be  supported  by  the  sworn  testimony  of  two  or  more  credible 
witnesses  as  to  the  qualifications  of  the  claimant,  the  fact  and  date  of 
settlement,  the  period  of  actual  residence,  and  the  nature,  amount, 
extent,  and  value  of  the  improvements. 

Six  months'  residence  must  be  shown  as  an  indication  and  evidence 
of  good  faith. 

The  Receiver,  as  disbursing  agent,  will  pay  for  the  publication 
herein  directed,  and  forward  to  this  office,  with  his  account  for  the 
same,  copies  of  the  newspapers  containing  the  same,  with  proper 
affidavit  of  publication,  showing  its  insertion  for  the  required  period. 

Very  respectfully, 

WILLIS  DRUMMOND,  Gommissioner. 

Approved:  W.  H.  Smith,  Acting  Secretary, 


III.    CHIPPEWA  AND  OTTAWA  LANDS. 

No  563. 

CIRCULAR. 

Approval  of  eighteen  claims  of  the  Lake  Superior  Band  of  Chippewas. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  16,  18T3. 

Registers  and  Receivers  of  U.  S.  Land  Offices. 

Gentlemen  : — The  Secretary  of  the  Interior,  in  a  decision  of  March 
19,  1872,  advised  this  Office  of  his  approval  of  the  claims  of  eighteen 
half-breeds  or  mixed-bloods  of  the  Lake  Superior  band  of  Chippewas 
to  eighty  acres  of  land  each,  ander  the  provisions  of  the  second  article 
of  the  treaty  of  Sept.  30,  1854,  between  the  United  States  and  the 
Chippewas  of  Lake  Superior. 

On  the  first  instant,  the  Acting  Commissioner  of  Indian  Affairs  noti- 
fied this  Ofilice  that  he  had,  under  date  of  February  28,  1873,  issued 
certificates  of  identity  to  the  said  eighteen  half-breeds,  as  follows : 


Ko.  816.  Paul  Belonger. 
No.  817.  Antolne  La  Pierre. 
No.  818.  .John  La  Prairie. 
No.  819.  D.  Georue  Morrison. 
No.  3'20.  Maggie  MorrlHon. 

lIDD 


No.  822.  Antolne  Bagage. 

No.  823.  John  Bice. 

No.  3-24,  John  B.  Wari'en. 

No.  sm.  Paul  Belanger,  sr. 

No.  3-26.  Peter  Cota. 

No.  327.  Charles  Da vemey. 


No.  828.  .Joseph  Deneauz. 
No  321).  Catherine  La  Point. 
No.  330.  Charles  Mergan. 
No.  331.  John  Bte  Parisian. 
No.  332,  Pousalnt  Chouinard. 
No.  833.  John  Choalnard. 


Ko.  821.  Ambrose  Brunet. 

I  have,  therefore,  to  direct  that,  on  presentation  of  the  above-speci- 
fied certificates,  or  any  of  them,  by  the  parties  in  whose  names  the 
same  were  issued,  or  by  their  duly  authorized  agents,  you  will  allow 
the  location  thereof  in  conformity  with  the  following  instructions. 

It  must  be  distinctly  understood,  however,  that  these  instructions 
relate  exclusively  to  the  eighteen  cases  herein  specified,  and  that  all 
other  unlocated  Chippewa  certificates  or  "  script,"  issuedunder  the  said 
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second  article  of  the  treaty  of  September  30,  1864,  remain  subject  to 
the  order  of  saspension  dated  April  21,  1871. 

Ist.  The  parties,  in  locating  their  certificates,  are  authorized  to  locate, 
in  any  land  district  in  the  United  States,  upon  surveyed  lands  open  to 
entry  or  ordinary  sale ;  and — 

2d.  Upon  any  unoccupied  sur7eyed  public  land  subject  to  pre-emption 
excepting  mineral  or  reserved  lands,  the  even-numbered  double  mini, 
mum  or  reserved  sections,  and  any  lands  on  which  there  is  an  actual- 
settlement,  unless  with  the  written  consent  of  the  settler,  duly  attested. 

3d.  The  land  selected  in  satisfaction  of  a  certificate  must  be  located 
in  the  name  of  the  party  in  whose  favor  the  certificate  is  issued,  and 
the  location  may  be  made  by  him  or  her  in  person,  or  by  his  or  her 
legal  representative  or  duly  authorized  agent,  the  authority  to  be  duly 
shown  by  proper  instruments. 

4th.  The  application  should  be  attested  in  each  case  by  the  Register 
and  Receiver,  and  attached  to  each  should  be  your  certificate  to  the 
following  effect : 

Land-Office, , 


,  18—. 

We  hereby  certify  that  the  within  certificate  has,  this day  of 

,  been  located  on  the ,  containing acres,  agree- 


ably to  the  7th  section  of  the  2d  article  of 'the  treaty  of  30th  Septem- 
ber, 1854,  with  the  Chippewas,  and  by  the  party  duly  authorized  to 
make  the  location. 

Attest:  ,  Register. 

,  Receiver. 

5th.  No  receipt  is  to  be  issued  to  the  locator,  except  where  there 
may  be  a  small  excess  in  the  area  of  the  location  over  the  scrip,  and  in 
that  case  such  excess  must  be  paid  for,  and  the  Receiver  must  issue  his 
receipt,  which  he  will  number  and  account  for  as  in  the  case  of  bounty- 
land  warrant  excess.  No  certificate  of  purchase,  however,  is  to  be 
issued.  In  such  cases  the  application,  duly  certified,  with  the  scrip, 
being  the  instruments  of  title,  are  to  be  returned  to  the  General  Land- 
Office  in  this  class  of  business. 

6th.  The  Register,  in  case  of  excess  payments,  will  append  to  the 

application  his  official  statement,  that acres  of  said  tract  have 

been  paid  for,  per  Receiver's  receipt  No. 

7th.  Your  proceedings  in  locating  the  certificates  and  your  official 
returns  are  to  be  kept  entirely  separate  and  distinct  from  other  sales 
and  locations.  At  the  close  of  each  month  the  Register  and  Receiver 
will  make  a  separate  official  return  of  certificates  located,  with  all  the 
papers  on  file  connected  with  each  location,  accompanied  by  a  monthly 
abstract,  Form  B. 

8th.  You  will  observe  that  this  scrip  is  not  assignable,  transfers  of 
the  same  being  held  void ;  consequently  each  certificate,  as  hereinbefore 
stated,  can  only  be  located  in  the  name  of  the  mixed-bloods ;  and  such 
certificates  are  not  to  be  treated  as  money,  but  located  acre  for  acre. 

9th.  No  fees  or  commissions  of  any  kind  are  allowed  by  this  Office 
for  services  of  the  land  officers  in  this  matter,  such  being  an  incident  to 
their  general  duties;  and  you  are,  therefore,  hereby  interdicted  from 
charging  or  receiving  any  compensation  for  such  services. 

These  certificates  are,  of  course,  not  applicable  to  any  class  of  Indian 
trust  lands,  but  only  to  surveyed  unreserved,  unincumbered  public 
lands.  Very  respectfully, 

W.  W.  CURTIS,  Acting  Gommmimoner. 
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No.  564. 

CIRCULAR. 

Restoration  to  market  of  Ottawa  and  Chippewa  lands  in  Michigan. 

Department  of  the  Interior, 

General  Land-Office, 

July  6th,  1872. 

Gentlemen  : — Annexed  is  a  copy  of  the  Act  of  Congress  approved 
June  10,  1872,  entitled  "An  Act  for  the  restoration  to  market  of  certain 
lands  in  Michigan,"  referring  to  the  lands  emhraced  within  the  limits 
of  the  reservation  for  the  Ottawa  and  Chippewa  Indians  of  Michigan, 
and  remaining  undisposed  of  under  the  Treaty  of  July  31,  1855.  (Stat- 
utes, vol.  11,  page  621.     Part  II.,  No.  80.) 

Your  attention  is  particularly  called  to  the  second  and  third  sections 
of  said  Act,  as  requiring  action  on  your  part.  The  second  section  pro- 
vides that  the  unoccupied  lands  within  the  limits  referred  to  shall  be 
open  to  homestead  entry  for  six  months  from  the  date  of  the  Act,  to  a 
class  of  Indians  therein  defined.  Under  this  provision,  you  will  re- 
quire any  party  wishing  to  enter,  to  produce  within  six  months  from 
the  date  of  the  Act,  the  official  certificate  of  the  proper  Indian  Agent, 
setting  forth  that  he  is  an  Indian  of  one  of  the  tribes  named,  that  he  is 
of  full  age,  and  that  he  has  not  made  any  selection  or  purchase  under 
the  provisions  of  said  Treaty.  On  such  certificate  being  produced,  to- 
gether with  the  affidavit  of  the  applicant  to  the  same  facts,  as  also  that 
the  tract  desired  is  not  occupied  by  any  other  party  whose  settlement 
thereon  existed  prior  to  the  first  day  of  January,  1872,  you  will  exam- 
ine your  files  and  records,  and  if  no  objection  appears,  allow  the  entry 
to  be  effected  as  provided  in  the  Act,  see  that  it  is  made  to  appear  on 
your  records,  as  usual,  and  forward  the  agent's  certificate  and  the 
affidavit  of  the  applicant,  with  the  usual  entry  papers,  on  which  you  will 
refer  by  its  date  to  the  Act,  to  this  office,  for  examination  in  connection 
with  our  files  and  records,  and  for  further  proceedings  according  to  law. 

The  third  section  provides  that  bond  fide  settlers  on  any  of  the  lands, 
who  settled  prior  to  the  first  day  of  January,  1872,  and  have  continued 
their  residence,  shall  be  entitled  to  enter  the  same,  either  under  the 
homestead  law,  or  by  cash  entry,  to  the  maximum  quantity  of  one  hun- 
dred and  sixty  acres  each,  if  held  at  the  ordinary  minimum  price  of 
$1.25  per  acre,  or  eighty  acres,  if  held  at  the  double  minimum  price  of 
$2.50  per  acre,  on  their  making  satisfactory  proof  of  such  settlement 
and  continued  residence  within  the  six  months  specified  in  the  act. 
This  proof  may  consist  of  the  affidavit  of  the  party  applying  to  enter, 
corroborated  by  the  affidavits  of  two  disinterested  witnesses,  and  on 
the  production  thereof,  within  the  time  indicated,  you  will  allow  the 
entries,  and  forward  the  proof  to  this  office,  with  your  returns  for  the 
entries  allowed,  referring  on  the  latter  to  the  Act  by  its  date. 

You  will  observe  that  prompt  action  is  necessary  in  all  cases  which 
may  come  before  you  under  the  provisions  of  said  Act. 

Immediately  after  the  expiration  of  the  six  months,  the  lands  remain- 
ing undisposed  of  will  be  restored  to  market  by  the  Secretary  of  the 
Interior,  in  the  manner  prescribed  by  the  Act,  in  its  fifth  section. 
Yery  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 
Register  and  Receiver. 

Approved  and  prescribed :  C.  DELANO,  Secretary  Interior, 
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No.  565. 

INDIAN  LANDS  IN  MICHIGAN,  ACT  MARCH  3,  1875. 

Department  of  the  Intebiob, 

General  Lani>-Offig£, 

March  18,  1875. 

Gentlemen  : — I  have  to  call  yoar  attention  to  the  act  of  Congress 
approved  March  3,  1875,  a  copy  of  which  is  annexed,  entitled  **  An 
Act  to  amend  the  act  entitled  '  An  Act  for  the  restoration  to  homestead 
entry  and  to  market  of  certain  lands  in  Michigan,'  approved  Jane 
tenth,  eighteen  hundred  and  seventy-two,  and  for  other  purposes." 
(Part  IL,  No.  143.) 

This  act  consists  of  three  sections,  the  first  and  the  third  of  which  re- 
fer to  the  lands  which  were  reserved  for  the  benefit  of  the  Ottawa  and 
Chippewa  Indians  of  Michigan,  under  the  treaty  of  July  31,  1855, 
(Statutes,  vol.  11,  page  621,)  and  which  remain  undisposed  of,  and  the 
second  of  which  refers  to  certain  tracts  on  which,  it  appears,  although 
they  were  not  included  in  the  reservation  under  said  treaty,  Indians 
have  settled  and  made  improvements,  the  same  lying  in  Section  10, 
Township  47  N.,  of  Range  2E.,  and  Section  24,  Township  47  N.,  of 
Range  3  W.,  in  Michigan.  In  carrying  into  effect  the  provisions  of 
this  act  you  will  be  guided  by  the  following,  viz : 

1.  The  first  section  provides  for  the  issue  of  patents  to  **  three  hun- 
dred and  twenty  members  of  the  Ottawa  and  Chippewa  Indians  of 
Michigan,  for  the  selections  found  to  have  been  made  by  them,  but 
which  were  not,  prior  to  the  passage  of  said  act"  of  June  10,  1872, 
''regularly  reported  and  recognized  by  the  Secretary  of  the  Interior 
and  Commissioner  of  Indian  Affairs.''  Some  of  the  tracts  covered  by 
these  selections  lie  within  the  Marquette  land  district,  others  within 
the  Traverse  City  and  Ionia  districts.  Lists  will  be  sent  herewith  to 
the  proper  district  land-offices,  showing  the  selections  within  the 
respective  districts.  As  soon  as  received,  the  Registers  and  Receivers 
will  enter  the  selections  on  their  records,  in  order  that  they  may  be 
respected  in  the  proceedings  to  be  had  for  disposing  of  the  lands  em- 
braced in  the  reservation.  The  first  section  provides  further,  that  *'  the 
remainder  of  said  lands  not  disposed  of,  and  not  valuable  mainly  for 
pine  timber;  shall  be  subject  to  entry,  under  the  homestead  laws,  for 
one  year  from  the  passage  of  the  act,"  and  that  '^  the  lands  remaining 
thereafter  undisposed  of  shall  be  offered  for  sale  at  a  price  not  less  than 
two  dollars  and  fifty  cents  per  acre."  On  a  party  applying  to  you  for 
the  benefit  of  this  section  at  any  time  before  the  expiration  of  one  year 
from  the  passage  of  the  act,  you  will  require  him  to  submit  his  affidavit 
stating  that  he  has  made  personal  inspection  of  each  smallest  legal 
subdivision  of  the  tract  proposed  to  be  entered,  and  that  he  knows, 
from  such  inspection,  with  regard  to  each  smallest  legal  subdivision 
thereof,  that  it  is  not  valuable  mainly  for  pine  timber,  but  that 
it  is  more  valuable  for  agricultural  purposes  than  for  such  timber,  this 
to  be  corroborated  by  similar  affidavits  by  two  or  more  disinterested 
witnesses.  If  the  application  be  made  within  ninety  days  from 
the  passage  of  the  act,  the  affidavits  must  also  set  forth  that  the  tract 
desired  is  not  in  tbe  occupancy  of  any  settler  entitled  thereto  under  the 
third  section  of  the  act,  hereinafter  adverted  to.  Should  the  proof  be 
found  satisfactory,  you  will  indorse  on  it  your  decision  to  that  effect, 
and,  if  no  legal  objection  appear,  permit  the  party  to  enter  such  land 
in  quantity  not  to  exceed  160  acres,  or  one  quarter  section,  iF  minimam 
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land,  or  80  acres,  or  a  half-quarter  Bection,  if  double-minimam  land ;  it 
being  anderstood,  however,  that  a  soldier  or  sailor  entitled  ander  the 
act  of  June  8,  1872,  may,  enter  to  the  extent  of  160  acres,  or 
one-quarter  section,  of  either  class;  you  will  then  properly  note  the 
same  on  your  records,  and  make  the  usual  returns  therefor  to  this  Office, 
forwarding  the  proof  with  your  returns.  At  the  expiration  of  one 
year  from  the  passage  of  the  act,  you  will  allow  no  more  entries  to  be 
made  thereunder,  but  will  report  to  this  Office  a  descriptive  list  of  all 
tracts  in  the  reservation  which  may  then  be  undisposed  of,  that  proper 
steps  may  be  taken  to  have  them  offered  for  sale  as  the  act  provides. 

2.  In  the  third  section,  it  is  provided  that  "  all  actual,  permanent, 
bona-fide  settlers  on  any  of  the  lands  "  embraced  in  the  reservation 
"  shall  be  entitled  to  enter  not  exceeding  one  hundred  and  sixty  acres 
of  land,  either  under  the  homestead  laws,  or  to  pay  the  minimum  price 
of  land,  on  making  proof  of  his  or  her  settlement  and  continued  resi- 
dence, before  the  expiration  of  ninety  days  from  the  passage  of  the  act, 
provided  that  such  settlers  do  not  claim  any  of  the  lands  heretofore 
patented  to  Indians  or  in  conflict  with  the  selections  found  to  have  been 
made  by  the  Indians  referred  to  in  the  first  section  of  this  act,  and  shall 
have  settled  upon  said  lands  prior  to  the  first  day  of  January,  1874.^' 
On  a  party  applying  for  the  benefit  of  this  section  at  any  time  within 
ninety  days  from  the  passage  of  the  act,  you  will  require  him  to  make 
proof  of  his  actual,  permanent,  bona-fide  settlement  on  the  land  applied 
for,  and  that  he  settled  thereon  prior  to  the  first  day  of  January,  1874  ; 
such  proof  to  consist  of  the  affidavit  of  the  applicant,  corroborated  by 
the  affidavits  of  two  or  more  disinterested  witnesses.  Should  the  proof 
be  found  satisfactory,  you  will  indorse  on  it  your  decision  to  that  effect, 
and  if  no  legal  objection  appear,  permit  him  to  enter  the  land,  in  quan- 
tity not  exceeding  one  hundred  and  sixty  acres,  under  the  homestead 
laws,  or  to  purchase  and  pay  for  the  same  at  the  minimum  price  of 
$1.25  per  acre,  properly  note  the  transaction  on  your  records,  and  make 
the  usual  returns  thereof  to  this  Office,  forwarding  with  such  returns 
the  proof  submitted  by  the  party.  No  entries  under  this  section  are 
to  be  allowed  after  the  expiration  of  ninety  days  from  the  passage  of 
the  act 

3.  The  second  section  of  the  act  refers  to  certain  tracts  not  included 
in  the  reservation  as  provided  for  in  said  Treaty,  but  on  which  settle- 
ment and  improvements  have  been  made  by  Indians,  being  in  Section 
10,  Township  47  N.,  of  Range  2  E.,  and  Section  24,  Township  47  N., 
of  Range  3  W. ;  and  it  provides  that  "all  Indians"  who  have  made 
such  settlement  and  improvements  ''shall  be  permitted  to  enter,  not 
exceeding  eighty  acres  each,  at  the  minimum  price  of  land,  upon  mak- 
ing proof  of  such  settlement  and  improvement  before  the  Register  of 
the  land  office  at  Marquette,  Michigan,  and  that  when  said  entries  shall 
have  been  completed  in  accordance  herewith,  the  remaining  lands 
embraced  within  the  limits  of  said  sections  shall  be  restored  to  market." 
The  vacant  tracts  embraced  in  said  sections  ten  and  twenty-four  are  to 
be  treated  as  reserved  from  any  other  disposal  than  that  for  which  the 
act  provides.  On  any  Indian  applying  to  the  district  land  office,  at 
Marquette,  for  the  benefit  of  this  section  of  the  act,  he  must  make 
proof,  to  consist  of  his  own  affidavit,  corroborated  by  the  affidavits  of 
two  or  more  disinterested  witnesses,  setting  forth  his  character  as^  an 
Indian,  that  he  is  settled,  with  improvements,  on  the  tract  desired,  and 
that  his  settlement  and  improvements  were  made  prior  to  the  passage 
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of  the  act,  on  which  proof,  if  found  to  be  satisfactory,  the  Register  will 
indorse  his  decision  to  that  effect.  Thereupon,  if  no  legal  objection 
appear,  such  Indian  will  be  permitted  to  .enter  the  tract  so  settled  on 
and  improved  by  him,  not  to  exceed  eighty  acres  in  quantity,  at  the 
minimum  price  of  one  dollar  and  twenty-five  cents  per  acre,  the  entry 
to  be  properly  noted  on  the  records  of  the  district  land-office,  and  the 
usual  returns  thereof  forwarded  to  this  Office,  together  with  the  proof 
submitted.  At  the  expiration  of  one  year  from  the  passage  of  the  act, 
which  will  afford  ample  time  for  the  beneficiaries  to  avail  themselves 
thereof,  the  Register  and  Receiver  will  report  any  tracts  which  may 
then  be  vacant  in  said  sections  ten  and  twenty-four,  for  restoration  to 
market,  as  the  act  provides. 
Please  acknowledge  the  receipt  thereof. 

Very  respectfully,  your  obedient  servant, 

S.  S.  BURDETT,  Commissumer. 
Register  and  Reoeiyeb. 


No.  566. 

Department  of  the  Interior, 

General  Land-Offioe, 
Washington,  D.  C,  April  21,  1871. 

To  Registers  and  Reoeiyers  of  U.  S.  Land  Offioes. 

Gentlemen  : — Herewith  find  copy  of  order  of  Department,  dated  20th 
inst.,  suspending  action  on  all  applications  of  Chippewa  mixed-bloods 
to  enter  lands  under  7th  article  treaty  September  30, 1854,  10th  article 
treaty  October  2,  1863,  and  7th  article  treaty  April  12,  1864,  and  you 
will  govern  yourselves  accordingly. 
Very  respectfully, 

WILLIS  DRUMMOND,  Gommiasianer. 

Department  of  the  Interior, 

Washington,  D.  C,  April  20,  1871. 

Sir: — I  have  to  request  that,  until  further  advised,  you  will  suspend 
all  Chippewa  scrip  locations  or  personal  applications  not  yet  patented, 
made  by  any  Chippewa  mixed-bloods  under  the  7th  article  of  the  treaty 
of  September  30,  1854,  with  the  Chippewas;  the  8th  article  of  treaty 
of  October  2,  1863,  or  the  7th  article  supplemental  treaty  of  April 
12.  1864,  with  the  Chippewas  of  Pembina  and  Red  Lake. 

You  will  also  direct  the  proper  district  land-officers  to  reject,  until 
further  orders,  all  applications  to  enter  lands  under  the  above  articles 
of  said  treaties. 

Locations  made  prior  to  the  receipt  of  this  order  by  them,  may  be 
reported  to  your  office,  the  same,  however,  to  be  suspended  when  they 
shall  be  received  by  you. 

I  am,  sir,  very  respectfully, 

C.  DELANO,  Secretary. 
To  Hon.  Willis  Drummond,  Commissioner  General  Land- Office. 
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IV.     KANSAS  TRUST  AND  DIMINISHED  RESERVE  LAN  DS. 

No.  567. 

CIRCULAR. 

Act  of  June  23, 1874.    (Part  II,  No.  126.) 

dspartment  of  the  interior, 

General  Land  Offioe, 

August  15,  1874. 
Keqister  and  Receiver,  Topeka,  Kansas, 

Gentlemen:  Aunexed  is  a  copy  of  an  act  of  Congress  entitled  ''An 
act  providing  for  the  sale  of  the  Kansas  Indian  lands  in  Kansas  to 
actual  settlers,  and  for  the  disposition  of  the  proceeds  of  the  sale," 
approved  June  23,  1874,  to  the  provisions  of  which  I  have  to  call  your 
attention,  and  to  present  the  following  for  your  guidance  in  carrying 
them  into  effect,  viz. : 

I.  The  lands  to  be  disposed  of  under  said  act  are  in  two  divisions : 
first,  what  are  known  as  the  ''Kansas  Trust  Lands,"  in  townships  14, 15, 
and  16  south,  of  ranges  8,  9,  10,  and  11  east,  and  townships  17  and  18 
south,  of  ranges  10  and  11  east ;  second,  what  are  known  as  the  "Kan- 

'  sas  Diminished  Reserve,"  in  townships  16,  17,  and  18  south,  of  ranges 
8,  9  and  10  east,  descriptive  lists  of  the  same  being  inclosed  herewith. 
(Nos.  1  and  2.) 

II.  The  special  beneficiaries  under  said  act  are  of  two  classes ;  first, 
bona-fide  actual  settlers  on  the  ''Trust  Lands"  embraced  in  the  act  of 
May  8,  1872,  who  have  been  identified  as  such  by  the  Office  of  Indian 
Affairs,  and  the  names  of  whom,  with  the  tracts  awarded  to  them 
respectively,  are  given  on  lists  inclosed  herewith ;  (Nos.  3  and  4 ;) 
second,  actual  settlers  on  such  of  the  "Trust  Lands"  as  are  not  taken 
up  by  the  class  of  settlers  just  mentioned,  and  on  that  portion  of  the 
"Diminished  Reserve"  not  already  disposed  of. 

III.  On  application  by  a  party  of  the  first  class  mentioned,  for  the 
benefits  of  said  act,  you  will  proceed  as  follows :  By  reference  to  lists 
Nos.  3  and  4,  ascertain  the  tract  awarded  to  the  party,  as  indicated 
thereon  ;  the  register  will  then  require  him  to  make  application  for  the 
entry  of  such  tract,  in  writing,  according  to  the  form  usual  in  cash 
entries,  which  he  will  number  in  a  series  beginning  with  No.  1,  indorse 
as  "Application  for  Kansas  Trust  Lands,  Act  June  23,  1874,"  and 
retain  on  a  special  file  to  be  kept  in  his  office ;  at  the  same  time  he  will 
require  the  party  to  enter  into  bond,  with  security  to  be  approved  by 
the  United  States  attorney  for  the  district,  that  he  shall  commit  no 
waste  on  the  timber  or  otherwise  on  said  land  until  the  last  payment 
shall  be  made,  as  contemplated  in  said  act,  except  in  cases  in  which  the 
party  may  submit  proof,  to  consist  of  his  own  affidavit,  corroborated  by 
two  witnesses,  that  they  have  examined  the  land  and  that  there  is  no 
timber  on  it.  In  such  cases,  if  the  proof  is  satisfactory,  you  will 
indorse  on  it  your  decision  to  that  effect,  and  the  bond  will  not  be  re- 
quired, but  the  proof  shall  be  filed  in  lieu  thereof.  The  receiver  will 
then  permit  the  party  to  pay,  as  the  first  installment  provided  for  in 
the  act,  one-sixth  of  the  appraised  value  of  the  land,  as  shown  in  lists 
Nos.  3  and  4,  and  give  his  notes  for  the  remaining  five  installments, 
payable  annually  to  the  United  States,  the  first  to  become  due  in  one 
year,  the  second  in  two  years,  the  third  in  three  years,  the  fourth  in 
four  years,  and  the  fifth  in  five  years  from  the  date  of  entry,  with 
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interest  at  six  per  centum  per  annum ;  he  will  issue  his  receipt  for  the 
cash  payments  and  the  notes  received,  according  to  form  herewith, 
marked  A,  which  he  will  number  in  a  series  beginning  with  No.  1, 
referring  thereon  to  the  number  of  the  original  application  for  the  entry, 
and  will  indorse  with  the  words,  **  Kansas  Trust  Lands,  Act  of  June 
23,  18*74."  You  will  enter  the  transaction  on  your  books  as  a  sale  of 
the  tract,  indicating  it  thereon  as  ''  Kansas  Trust  Land,"  and  the  sale 
as  made  under  the  act  of  June  23,  1874.  At  the  close  of  the  month, 
forward  to  this  office  an  abstract  of  the  entry  or  entries  so  allowed  dur- 
ing the  month,  certified  by  you  jointly,  form  herewith,  marked  B. 
With  this,  forward  the  receiver's  receipt  for  the  cash  payment  made, 
the  notes  given  by  the  party  for  the  deferred  payments,  and  the  bond 
entered  into  by  him  not  to  commit  waste,  or  the  proof  of  the  fact  that 
there  is  no  timber,  as  before  provided  for.  As  the  subsequent  install- 
ments become  due,  and  shall  be  paid  by  the  party,  with  the  interest 
thereon,  the  receiver  will  issue  his  receipt  for  the  money,  in  the  same 
form,  numbering  and  indorsing  it  as  before  directed,  with  only  suck 
modification  as  will  be  necessary  to  show  the  difference  in  the  install- 
ment for  which  issued,  and  at  the  close  of  the  month  you  will,  with  the 
receipts  issued,  forward  an  abstract  of  the  payments  made  during  the 
month,  according  to  form  herewith,  marked  0.  When  the  return  of  * 
such  a  payment  shall  be  received  here,  and  found  to  be  satisfactory,  the 
note  given  therefor  by  the  party  will  be  cancelled  and  sent  to  you,  for 
return  to  him.  As  soon  as  the  last  installment  shall  have  been  paid, 
completing  the  purchase-money  for  the  land,  and  the  receiver  issued  his 
receipt  therefor,  the  register  will  issue  his  certificate  of  purchase  for  thd 
tract,  in  the  form  usual  in  cash  entries,  but  modified  as  shown  in  blank 
herewith  marked  D,  the  certificates  so  issued  to  be  numbered  in  a  series 
beginning  with  No.  1,  and  reference  made  thereon  to  the  number  of  the 
original  application,  the  certificate  to  bear  the  endorsement,  '*  Kansas 
Trust  Lands,  Act  of  June  23,  1874,"  and  on  the  abstract  of  payments 
made  for  the  month,  embracing  the  last  payment^  the  fact  of  the  issue 
of  the  certificate  is  to  be  entered  as  a  marginal  note  to  that  payment,  as 
follows  :  Certificate  of  purchase  issued,  No,  — .  On  the  receipt  here 
of  the  certificate  it  will  be  examined,  and,  should  no  objection  appear, 
be  patented  in  regular  course.  You  will  in  every  case  note  on  your 
records  the  receipt  of  the  several  installments  of  purchase-money  as  fast 
as  received,  and  the  issue  of  the  certificate  of  purchase,  when  that  is 
done,  giving  the  date  and  number  of  the  receipt  or  certificate. 

By  the  first  section  of  the  act  the  entry  must  be  made,  and  the  first 
installment  of  purchase-money  must  be  paid  by  parties  of  this  class  on 
or  before  the  first  day  of  January,  1875,  and  you  will  allow  no  such 
entry  and  payment  of  the  first  installment  after  that  date. 

lY.  On  application  by  a  party  of  the  second  class  mentioned,  for  the 
benefits  of  said  act,  you  will  proceed  according  to  the  foregoing  instruc- 
tions, except  in  regard  to  particulars  as  to  which  they  would  not  be  ap- 
plicable under  the  law,  and  relative  to  which  other  provision  is  made  in 
the  following,  viz :  In  such  cases  require  the  party  to  produce  proof 
that  he  is  an  actual  settler  on  the  tract  desired  by  him,  the  proof  to 
consist  of  his  own  affidavit,  corroborated  by  the  testimony  of  two  wit- 
nesses, to  show  the  length  of  time  the  party  shall  have  resided  there- 
on, and  the  character  and  extent  of  his  improvements,  according  to 
forms  herewith,  marked  E  and  F,  on  which,  if  found  satisfactory,  you 
will  endorse  your  decision  to  that  effect,  and  forward  it,  with  the  other 


.A. 
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returns,  to  this  office ;  the  application  of  the  party  for  the  entry 
of  the  tract  occupied  bj  bin),  which  is  not  to  exceed  160  acres,  except 
in  case  of  legal  subdivision,  an  irregular  quarter-section,  containing  a 
greater  quantity,  must  be  numbered  in  a  separate  series,  beginning 
with  the  number  one,  and  be  indorsed  as  **  Application  for  Kansas 
Trust  and  Diminished  Reserve  Lands,  Act  of  June  23,  1874."  As 
the  first  installment  of  purchase-money  the  party  will  pay  one-fourth 
of  the  appraised  value  of  the  tract,  as  shown  by  lists  Nos.  1  and  2,  and 
he  will  give  his  notes  for  the  remaining  three  installments,  the  first  to 
become  due  in  one  year,  the  second  in  two  yeJEirs,  and  the  third  in  three 
years  from  the  date  of  entry,  with  interest  at  the  rate  of  six  per  centum 
per  annum.  In  issuing  receipts  and  certificates  and  making  up  monthly 
abstracts,  the  forms  before  given  will  be  used,  but  so  modified  as  to  ex- 
press the  fact  that  the  entries  are  of  ''  Kansas  Trust  and  Diminished 
Reserve  Lands."  These  you  will  take  care  to  keep  separate  and  dis- 
tinct on  your  records  and  files,  in  numbering  and  indorsing  papers,  and 
in  making  returns  to  this  office,  from  the  entries  of  Kansas  Trust  Lands 
before  provided  for. 

Y.  In  any  entry  allowed  under  said  act,  should  the  party  fail  to  pay 
any  of  the  deferred  installments  of  purchase-money  within  ninety  days 
after  it  shall  become  due,  you  will  not  permit  payment  to  be  made 
thereafter,  but  will  immediately  report  the  failure  to  this  office,  in  order 
that  the  entry  may  be  canceled  and  the  land  laid  open  to  sale  again, 
pursuant  to  the  first  proviso  to  the  second  section  of  said  act. 

YI.  By  the  last  proviso  to  the  second  section  of  said  act,  the  parties 
referred  to  as  special  beneficiaries  must  avail  themselves  thereof  on  or 
before  the  23d  of  June,  1875.  After  that  date  you  will  allow  no  en- 
tries under  the  foregoing  instructions ;  but  any  of  said  lauds  then  remain- 
ing undisposed  of  may  be  sold,  in  amounts  not  exceeding  160  acres  to 
any  one  person,  at  the  appraised  value  as  given  in  lists  Nos.  1  and  2. 
In  case  of  any  such  sale  you  will  proceed  as  in  allowing  ordinary  cash 
entries,  but  you  will  note  on  your  books,  on  the  papers  issued  for  the 
entries,  and  on  your  monthly  abstracts,  as  returned  to  this  office,  that 
they  are  "  Kansas  Trust  and  Diminished  Reserve  Lands,"  sold  under 
the  act  of  June  23,  1874. 

*YII.  The  receiver  will  render  a  separate  account  of  these  Indian 
lands  in  the  following  manner,  viz:  He  will,  in  his  receiver's  account, 
credit  the  United  States  with  all  moneys  received  during  the  quarter 
from  the  sale  of  the  lands,  which  will  not  include  the  amount  called  for 
in  the  notes  given  for  the  several  deferred  payments,  but  only  the 
amount  of  money  payments,  as  made  from  time  to  time,  and  will  charge 
the  United  States  with  amount  deposited  and  the  amount  of  authorized 
disbursements  for  the  quarter.  In  his  disbursing  account  he  will  charge 
the  United  States  with  the  authorized  disbursements  and  credit  the 
United  States  the  said  amount,  as  carried  to  the  receiver's  account  and 
therein  charged. 

Acknowledge  the  receipt  of  these  instructions  and  the  papers  referred 
to  as  inclosed. 

Yery  respectfully,  your  obedient  servant, 

t  S.  S.  BURDETT,  Commissimer. 

•See  No.  068. 
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Form  D. 

No.  — . 
Application  No.  — . 

Land  Office  at  Topeka,  Kansas, ,  18 — . 

It  is  hereby  certified  that,  in  pursuance  of  law, 


County,  State  of ,  on  the day  of  — — ,  18 — ,  purchased 

of  the  register  of  this  office  the  lot  or  ■  of  section  No. in 

township  No. of  range  No. ,  containing acres,  at  the 

appraised  7alue  of  the  land  and  the  improvements  thereon,  amounting 

to  dollars  and  cents,  for  which  the  said 

ha — made  payment  in  full  as  required  by  law. 
Now,  therefore,  be  it  known  that,  on  presentation  of  this  certificate 

to  the  Commissioner  of  the  General  Land-Office,  the  said 

shall  be  entitled  to  receive  a  patent  for  the  lot  above  described. 

— ,  Register. 


Form  E. 

Affidavit  required  of  an  applicant  to  enter  a  tract  of  Kansas  trust  and 
diminished  reserve  lands,  as  an  actual  settler  tfiereon,  under  the  sec- 
ond section  of  the  act  of  Congress  of  June  23,  1874. 

I, ,  of County, ,  desiring  to  enter  the 

quarter  of  section  No. ,  in  township  No. of  range  No. 

,  subject  to  entry  at  Topeka,  Kansas,  under  the  second  section  of 

the  act  of  June  23,  1874,  do  solemnly  swear  that  I  have  made  actual 

settlement  upon  said  land,  having  resided  thereon  since  the day 

of ,  18 — ,  to  the  present  time,  and  that  it  is  not  in  the  occupancy 

of  any  other  party  entitled  to  enter  it  under  the  provisions  of  said  act. 

• 

Sworn  to  and  subscribed  before  me,  this day  of ,  18 — . 


Form  F. 

Corroborative  proof  required  of  an  applicant  to  enter  a  tract  of  Kan* 
sas  trust  and  diminished  reserve  lands,  as  an  actual  settler  thereon, 
under  the  second  section  of  the  act  of  Congress  of  June  23,  1874. 

We, ', and ,  do  solemnly  swear  that  we 

have  known for years  last  past ;  that  he  is  an  in- 
habitant of  the quarter  of  section  No. in  township  No. 

of  range  No. ,  and  that  no  other  person  resides  upon  the  said  land 

entitled  to  enter  it  under  the  act  of  June  23,  1874  ;  that  said 


entered  upon  and  made  settlement  on  said  land  on  the day 

of ,  18 — ,  and  has  built  a  house  thereon,  and  has  lived  in  the 

said  house  and  made  it  his  exclusive  home  from  the day  of  — 

18 — ,  to  the  present  time;  and   that  he  has  since   said  settlement 
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plowed,  fenced,  and  cultivated  about acres  of  said  land,  and  has 

made  the  following  improvements  thereon,  to  wit : 


Sworn  to  and  subscribed  before  me,  this . day  of ,  18- 


We  certify  that and ,  whose  names  are 

subscribed  to  the  foregoing  affidavit,  are  persons  of  respectability. 

,  Register. 

,  Receiver. 

Note.— It  is  not  indispensable  that  the  foregoing  aflSdavits  should  be  made 
before  the  land  officers.  When  that  cannot  be  conveniently  done,  they  may 
be  made  before  any  officer  auUiorized  to  administer  oaths,  and  in  that  case 
his  official  character  must  be  certified  under  seal. 

[Then  follow  thirty-five  pages  of  appraisements  of  the  trust  lands,  with 
those  awarded  to  bona-fide  settlers  indicated  thereon.  This  circular  can  be 
obtained  of  the  Topeka  Land-Office  or  the  General  Land-Office.— Ed.] 


No.  568. 

CIRCULAR. 

Department  of  the  Inteeiob, 

Oeneral  Land-Office, 
Washington,  D.  C,  October  3,  1874. 

Register  and  Receiver,  Topeka,  Kansas. 

Gentlemen: — Referring  to  my  letter  to  you  of  16th  August  last, 
covering  instructions  for  your  guidance  in  the  sale  of  the  "  Kansas 
Indian  Lands,"  I  have  now  to  say,  that  on  further  examination  of  the 
act  approved  June  23,  1874,  having  in  view  the  purpose  of  Congress 
to  secure  at  as  early  a  day  as  possible  the  sale  of  all  the  lands  em- 
braced by  said  act  at  their  appraised  value,  I  am  of  the  opinion  that 
'  the  privilege  of  payment  by  installments,  as  specifically  provided  for 
in  the  body  of  the  second  section  of  said  act  of  June  23,  1874,  in  the 
case  of  actual  settlers,  may  properly  be  extended  to  the  case  of  persons 
applying  to  purchase  under  the  provisions  of  the  last  proviso  of  the 
said  second  section.  The  sixth  paragraph  of  my  said  letter  of  in- 
structions is  therefore  rescinded,  and  in  lieu  thereof  the  following  rule 
is  prescribed  for  your  guidance : 

VI.  By  the  last  proviso  of  the  second  section  of  said  act,  the  parties 
referred  to  as  special  beneficiaries  must  avail  themselves  thereof  on  or 
before  the  23d  day  of  June,  1875.  After  that  date,  any  of  said  lands 
then  remaining  undisposed  of  may  be  sold,  in  amounts  not  exceeding 
160  acres  to  any  one  person,  at  the  appraised  value  as  given  in  lists 
Nos.  1  and  2 ;  payment  to  be  made  as  in  ordinary  cash  entries,  or  at 
the  option  of  the  purchaser,  in  four  installments.  In  case  of  payment 
bv  installments  being  preferred,  the  conditions  as  to  time  and  amount 
of  payments,  the  execution  of  notes  for  deferred  payments,  security 
against  waste,  forfeiture  for  non-compliance,  and  the  form  of  receipts,' 
certificates,  and  abstracts  to  be  used,  will  conform  to  the  instructions 
found  in  the  fourth  paragraph  of  my  said  letter  of  15  August.  In 
case  of  any  cash  sales,  you  will  proceed  as  in  allowing  ordinary  cash 
entries;  but  you  will  note  in  your  books,  on  the  papers  issued  for  the 
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eatries,  and  on  your  monthly  abstracts  returned  to  this  Office,  that 
they  are  ''  Kansas  Trust  and  Diminished  Reserve  Lands,"  sold  under 
the  act  of  June  23,  1874. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


V.  BITTERROOS  VALLEY,   MONTANA,   INDIAN  LANDS. 

No.  569. 

INSTRUCTIONS. 

Depabtmbnt  of  the  Interior, 

General  Land-Offioe, 
Washington,  D.  C,  March  26,  1874. 
Gentlemen  : — I  transmit  herewith  copy  of  **An  act  to  amend  the  act 
entitled  'An  act  to  provide  for  the  removal  of  the  Flathead  and  other 
Indians  from  the  Bitterroot  Valley  in  the  Territory  of  Montana,'  ap- 
proved June  fifth,  eighteen  hundred  and  seventy-two."  (Part  II.,Nos. 
70,  and  102.) 

This  act  was  approved  Februapy  11, 1874,  and  extends  the  time  for 
sale  and  payment  on  the  lands  therein  referred  to  for  the  period  of 
two  years  from  the  expiration  of  the  time  allowed  by  act  of  June  5, 
1872,  to  wit,  two  years  from  and  after  the  date  when  the  time  for  pay- 
ment would  otherwise  expire  in  each  case. 

The  second  section  allows  these  lands  to  be  taken  under  the  home- 
stead laws  in  the  same  manner  as  other  public  lands,  and  you  will  treat 
them  accordingly.    Please  acknowledge  receipt. 

Respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
Register  and  Receiver,  Helena,  Mont, 


No.  570. 

INSTRUCTIONS. 

Department  of  the  Interior, 

General  Land-Office, 
Washington,  D.  C,  July  18,  1874. 

Gentlemen: — ^Yonrs  of  April  13, 1874,  has  been  received. 

I  will  reply  briefly : 

1st.  All  sections,  odd  and  even,  opened  to  settlement  by  act  approved 
June  5,  1872,  entitled  ''An  act  to  provide  for  the  removal  of  the  Flat- 
head and  other  Indians  from  Bitterroot  Valley,  in  the  Territory  of  Mon- 
tana," are  subject  to  pre-emption  and  homestead  entry. 

2d.  Settlers  may  file  on  odd  in  the  same  manner  as  on  even  sections. 

3d.  A  settler  should  name  the  actual  date  of  his  settlement  in  his 
declaratory  statement.  That  he  does  not  do  this  is  not  ground  for  re- 
jecting his  &ling.  In  any  case  where  it  becomes  material,  a  decision 
will  be  rendered  after  the  whole  case  shall  have  been  duly  presented, 
and  until  the  dates  alleged  in  a  declaratory  statement  are  proven  incor- 
rect, they  must  be  treated  as  true. 
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4tb.  Settlers  are  allowed  to  homestead  160  acres,  and  commute  the 
same  as  in  ordinary  cases  at  $1.25  per  acre. 

Respectfully, 

S.  S.  BXJRDETT,  Commissioner. 
Registsb  and  Receiver,  Helena,  Montana  Territory. 


VI.    LOCATION  OF  DAKOTA  OR  SIOUX  HALF-BREED 

SCRIP. 

No.  571. 

CIRCULAR. 

Act  July  17, 1854. 

General  Land-Offioe, 
February  22,  1864. 

Gentlemen  : — Questions  frequently  arise  in  regard  to  the  location  of 
Dacotah  or  Sioux  Half-Breed  Scrip  issued  some  years  ago  from  the 
Office  of  Indian  Afifairs. 

The  issue  was  as  follows :  2  for  40  acres  each ;  1  for  80  acres ;  and 
2  for  160  acres  each,  making  an  aggregate  for  each,  one  of  480  acres, 
designated  thus,  for  example,  in  the  first  case :  No.  1  A,  40  acres ;  No. 
1  B,  40  acres;  No.  1  C,  80  acres;  No.  1  D,  160  acres;  No.  1  E,  160 
acres. 

This  scrip,  as  declared  on  its  face,  is  locatable  upon  the  following  de- 
scribed classes  of  lands,  viz : 

Upon  the  Sioux  Half-breed  reservation  situated  wholly  in  the  Saint 
Peter  Land  District,  in  Minnesota;  being  in  townships  108  to  110, 
ranges  9  to  15. 

application  of  scrip  to  special  localities. 

1st.  The  scrip  may  be  located  by  the  Half-breed  upon  any  land 
within  this  reserve  upon  which,  at  the  date  of  the  act  of  July  17, 1854, 
he  was  an  actual  hona-fide  settler. 

2d.  Upon  any  land  within  said  reservation  which,  at  the  date  of  said 
act,  was  not  so  occupied  by  a  Half-breed,  or  any  other  person  who  may 
have  gone  into  said  reservation  under  authority  of  law. 

To  constitute  a  Half-breed  or  Mixed-blood  an  actual  and  hona-fide 
settler  within  the  meaning  of  the  statute,  it  must  be  showa,  by  proof 
satisfactory  to  you,  that  he  was  an  occupant  by  personal  inhabitation 
within  said  reservation  at  or  before  the  passage  of  the  act  of  July  17, 
1864,  and  in  such  case  he  will  be  entitled  to  locate  his  scrip,  embrac- 
ing his  improvements,  conforming  to  the  legal  subdivisions  of  the  pub- 
lic surveys,  unless  such  location  interferes  with  another  hona-fide  set- 
tler, when  each  will  be  allowed  to  take  such  subdivisions  a^  will  em- 
brace his  improvements. 

The  persons  who  have  "  gone  into  said  territory  by  authority  of  law'^ 
are,  as  the  land  officers  at  Saint  Peter  will  understand,  only  such  white 
persons  as,  prior  to  the  passage  of  said  act  of  July  17,  1854,  had  en- 
tered said  reservation  under  the  Indian  intercourse  laws — such  as 
licensed  traders,  authorized  missionary  teachers,  and  other  persons  in 
the  employ  of  Government  in  connection  with  Indian  afifairs,  and  who 
inhabited  the  lands  and  made  improvements  thereon  prior  to  said  act. 
46 
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APPLIOATION  OF  80BIP  TO  GENERAL  LOOALITIES. 

Besides  these  special  stipulations  in  the  law  in  regard  to  locations  in 
the  Minnesota  Half-breed  reservation,  the  aforesaid  statute  enlarges  the 
sphere  of  location  by  authorizing  the  location  of  the  scrip — 

8d.  '^  Upon  any  other  unoccupied  lands  subject  to  pre-emption  or  pri- 
vate sale." 

You  will  understand,  however,  that  no  mineral  or  reserved  lands 
can  be  taken  by  this  scrip,  nor  can  it  be  located  upon  the  even-num- 
bered, double  minimum,  reserved  sections,  nor  upon  any  lands  on  which 
there  is  an  actual  settlement ;  but  it  may  be  located — 

4th.  **  Upon  any  other  unsurveyed  lands,  not  reserved  by  Govern- 
ment, upon  which  they  have  respectively  made  improvements." 

Where  the  Half-breed  for  himself  may  make  actual  settlement,  his 
improvements  will  be  notice  on  the  ground  to  any  other  settler,  and  in 
this  respect  he  will  stand  on  the  same  basis  as  a  pre-emptor  on  unsur- 
veyed land,  and,  of  course,  cannot  adjust  his  location  until  after  the 
return  of  the  township  plat  to  the  district  land-office.  Hereafter,  and 
within  three  months,  he  should  repair  to  such  land-office,  file  his  scrip 
with  his  affidavit,  designating  specifically,  in  compact  legal  subdivisions, 
the  tracts  embracing  his  improvements,  and  should  state  in  his  affidavit 
the  character  and  extent  of  these  improvemeiits,  and  file  testimony  of 
competent  witnesses  corroborative  of  his  statement. 

The  land  selected  in  satisfaction  of  a  certificate  of  scrip  must>  of 
course,  be  located  in  the  name  of  the  party  in  whose  favor  the  scrip  is 
issued,  and  the  location  may  be  made  by  him  or  her  in  person,  or  by 
his  or  her  guardian  or  duly  authorized  agent.  The  application  should 
be  duly  attested  in  each  case  by  the  Register  and  Receiver,  and  at- 
tached to  each  should  be  your  certificate  to  the  following  effect : 

"  Land  Office  at .. 


M. 


"  We  hereby  certify  that  the  within  scrip  has,  this day  of 

been  located  on  the- 


1864. 


containing acres,  agreeably  to  the  act  of  If  th  July,  1854,  and 

by  the  party  duly  authorized  to  make  the  location. 
"Attest: 

a 


it 


Begiater, 


"Beceiver.^* 

No  receipt  is  to  be  issued  to  the  locator,  except  in  unavoidable 
cases,  where  there  may  be  a  small  excess  in  the  area  of  the  location 
over  the  scrip,  and  in  that  case  it  must  be  paid  for,  and  the  Receiver 
will  issue  his  receipt,  which  be  will  number  and  account  for,  as  in  the 
case  of  bounty-laud  warrant  excess.  But  no  certificate  of  purchase  is 
to  be  issifled ;  the  scrip  and  application,  instead  of  certificates  of  pur- 
chase, being  the  instruments  of  title,  which  are  to  be  returned  to  the 
General  Land-Office  in  this  class  of  business. 

The  Register,  however,  in  the  case  of  excess  payments,  will  append 

to  the  application  his  official  statement  that acres 

of  said  tract  (the  excess)  have  been  paid  for,  per  Receiver's  receipt 
No. . 

Your  proceedings  in  locating  the  certificates,  and  your  official  returns, 
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are  to  be  kept  entirely  separate  and  distinct  from  other  sales  and  loca- 
tions. At  the  close  of  each  month  the  Register  and  Keceiver  will 
make  a  separate  official  return  of  scrip  located,  with  all  the  papers  on 
file  connected  with  each  location,  accompanied  by  a  monthly  abstract 

You  will  observe  that  this  scrip  is  not  assignable,  transfers  of  the 
saoM  being  held  void ;  consequently  each  certificate,  as  hereinbefore 
stated,  can  only  be  located  in  the  name  of  the  Half-breed ;  and  such 
certificates  or  scrip  are  not  to  be  treated  as  money,  but  located  acre  for 
acre. 

No  fees  or  commissions  of  any  kind  are  allowed  by  this  Office  for 
services  of  the  land  officers  in  this  matter,  such  being  an  incident  to 
their  general  duties ;  and  you  are,  therefore,  hereby  interdicted  from 
charging  or  receiving  any  compensation  for  such  services.  This  scrip 
is,  of  course,  not  applicabYa  to  any  class  of  Indian  Trust  Lands,  but 
only  to  unreserved,  unincumbered  public  lands. 
Very  respectfully,  your  obedient  servant, 

J.  M.  EDMUNDS,  Commissioner. 
Beqis^cer  and  Receiver  at .. 


No.  572. 

CIRCULAR. 

'    Requirements  in  locating  Sioox  Half-Bi^ed  Scrip. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  29,  IS12. 

To  Registers  and   Receivers,  United  States  District  Land 

Offices. 

Gentlemen  : — It  has  been  brought  to  the  notice  of  this  Office  that 
Sioux  H.  B.  Scrip  has  frequently  been  filed  in  the  local  land-office  for 
unsurveyed  lands,  and  that,  under  the  shadow  of  title  thus  acquired, 
the  land  has  been  denuded  of  the  timber  or  otherwise  depreciated,  and 
after  survey  the  parties  would  allow  the  time  for  adjustment  to  pass 
without  action,  and  then  withdraw  the  Scrip  from  the  Office  and  file 
it  for,  or  relocate  it  upon,  other  land. 

The  provision  of  the  law  of  July  17,  1854,  under  which  the  Scrip 
was  issued,  on  its  applicability  to  unsurveyed  land,  f^ovides  for  its 
location  on  any  unsurveyed  lands  not  reserved  by  Government,  upon 
which  the  Indians,  to  whom  the  Scrip  issued,  shall  have  made  improve- 
nqents. 

With  the  view,  therefore,  to  protect  fully  the  Government  interests 
and  to  carry  out  the  law  in  its  meaning,  you  are  directed  to  see  that 
the  following  requirements  are  strictly  complied  with,  where  applica- 
tion is  made  to  file  said  Scrip  for  unsurveyed  lands : 

1st.  That  the  application  must  be  accompanied  with  the  affidavit  of 
the  Indian,  or  other  evidence  that  the  land  contains  improvements 
made  by  or  under  the  personal  supervision  or  direction  of  said  Indian, 
giving  a  detailed  description  of  said  improvements,  and  that  they  are 
for  his  personal  u^e  and  benefit ;  in  other  words,  you  should  be  satis- 
fied that  the  Indian  has  a  direect  connection  with  the  land,  and  is 
claiming  the  same  for  his  personal  use.  Unless  such  evidence  is  filed, 
you  will  reject  the  application. 
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2d.  The  filing  of  the  Scrip  must  be  considered  in  the  character  of  a 
location,  and  should  such  filing  not  be  followed  within  the  time  pre- 
scribed by  our  circular  of  February  22,  1864,  relating  to  the  location 
of  this  Scrip,  by  an  adjustment  to  the  official  plat  of  survey,  you  will, 
immediately  thereafter,  adjust  the  same  yourselves,  as  near  as  may  be 
practicable,  from  the  map  and  description  filed  by  the  party,  and  for- 
ward the  same  to  this  Office  with  regular  abstract  and  reference  to 
your  action ;  or,  if  you  are  unable  to  determine  the  locality  of  the  land 
in  the  public  surveys,  you  will  report  the  fact,  forwarding  therewith 
all  the  papers  in  the  case,  for  our  action. 

At  the  end  of  each  month  you  will  report,  in  an  addendum  to  your 
regular  abstract  of  Scrip  locations,  the  number  and  name  of  Scrip  filed 
during  the  month  for  unsurveyed  land,  retaining  the  Scrip  and  papers 
on  file  for  future  ac^'ustment.  You  will  notify  all  who  may  apply  either 
to  adjust  claims  now  pending  or  to  present  new  claims,  of  the  require- 
ments herein. 

Acknowledge  receipt  of  this. 
Very  respectfully, 

WILLIS  DRUMMOND,  Commissidner. 


No.  573. 

PARK  SILVER  MINING  COMPANY. 

The  kind  of  land  upon  which  S.  H.  B.  scrip  may  be  located. 

Where  a  township  lias  been  partly  surveyed.  S.  H.  B.  scrip  may  be  located 

upon  what  will  be  section  sixteen  when  the  remainder  of  the  township 

shall  be  surveyed. 

Defabtment  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  June  26,  1874. 
Register  and  Reoeiver,  Salt  Lake  City,  Utah, 

Gentlemen  : — I  am  in  receipt,  by  reference  from  Hon.  T.  W.  Ferry, 
of  a  letter  from  L.  G.  Mason,  Esq.,  president  of  Park  Silver  Mining 
Company,  under  date  of  the  16th  Inst.,  enclosing  a  diagram  of  that  part 
of  Tp.  2  S.,  R.  4  E.,  Utah,  which  has  been  surveyed,  and  stating  that 
your  o£Bce  has  rejected  the  application  of  said  company  to  locate  Sioux 
Half-Breed  scrip  on  certain  lands,  on  the  ground  that  the  same  will  be 
in  section  16  of  said  township,  a  school  section,  when  the  survey  thereof 
shall  be  made. 

By  act  of  February  26,  1869,  (Stats.-at-Large,  vol.  2,  p.  386,)  it  is 
provided  "  That  where  settlements  with  a  view  to  pre-emption  have 
been  made  before  survey  of  the  lands  in  the  fields  which  shall  be  found 
to  have  been  made  on  sections  sixteen  and  thirty-six,  said  sections  shall 
be  subject  to  the  pre-emption  claim  of  such  settler. " 

By  reference  to  my  circular  of  February  22,  1864,  you  will  perceive 
that  Sioux  Half-Beed  scrip  may  be  located  upon  any  unoccupied  lands 
subject  to  pre-emption  or  private  sale,  or  upon  any  unsurveyed  lands 
not  mineral  or  reserved  by  Government,  upon  which  the  half-breed,  or 
some  person  for  him,  has  made  improvements ;  that  where  the  half- 
breed  for  himself  may  make  actual  settlement,  his  improvements  will 
be  notice  on  the  ground  to  any  other  settler,  and  in  this  respect  he  will 
stand  on  the  same  basis  as  a  pre-emptor  on  unsurveyed  land,  and  of 
course  cannot  adjust  his  location  until  after  the  return  of  the  township 
plat  to  the  district  land-office. 
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Now,  although  said  township  has  been  in  part  sur7eyed,  and  it  may 
be  surmised  that  should  the  remaining  part  thereof  ever  be  surveyed,  the 
lands  in  question  will  be  found  to  be  in  section  16,  yet  the  fact  is  patent 
and  undisputed  that  they  are  now  unsurveyed  lands.  Therefore,  if  not 
mineral,  they  are  subject  to  S.  H.  B.  scrip  location,  under  the  rules  and 
rugulations  above  referred  to. 

Very  respectfully, 

S.  S.  BXJRDETT,  Commissioner. 


No.  574. 

INSTRUCTIONS. 

Location  of  Sioux  Half-breed  Scrip  by  Heirs  of  Deceased  Scripee. 

Department  of  the  Interior, 

Oeneral  Land-Office, 
Washington,  D.  C,  Nov.  12,  1874. 

Keoister  and  Receiver,  Springfield,  D.  T, 

Gentlemen  : — I  am  in  receipt  of  your  letter  of  the  5th  ult,  asking 
for  instructions  in  the  matter  of  the  location  of  Sioux  half-breed  scrip 
by  the  heirs  of  a  deceased  scripee. 

In  reply  I  have  to  say  that,  where  a  scripee  dies  intestate,  his  legal 
heirs,  if  adults,  may  locate  the  scrip  issued  to  him  either  in  person  or 
by  attorney.  If  such  heirs  be  minors,  they  may  locate  the  scrip  by  a 
guardian  or  by  an  administrator.  In  the  cases  both  of  adults  and  min- 
ors the  application  to  locate  must  be  accompanied  by  a  certificate  under 
seal  of  a  court  having  probate  jurisdiction,  to  the  effect  that  the  scripee 
died  intestate,  and  that  the  parties  claiming  to  be  heirs  are  such  in  fact, 
and  the  only  heirs. 

Where  a  guardian  or  administrator  locates  scrip- either  in  person  or 
by  attorney,  the  application  must  be  accompanied  by  a  certified  copy  of 
the  letters  of  guardianship  or  administration,  as  the  case  may  be. 

Where  a  scripee  dies  testate,  the  scrip  may  be  located  for  the  heirs 
by  the  executors  or  the  administrator  with  the  will  annexed. 

In  such  cases  the  application  to  locate  must  be  accompanied  by  a  cer- 
tified copy  of  the  will  of  the  deceased  scripee. 

Yery  respectfully, 

S.  S.  BURDETT,  Commissioner, 


VII.    JUDICIAL  DECISIONS. 

INDIAN  PURCHASES. 

The  government  possesses  the  exclusive  right  of  granting  the  soil  to 
individuals,  subject  only  to  the  Indian  right  of  occupancy.  Johnson  v. 
Mcintosh,  8  Wh.,  543.  Mitchel  1r,  United  States,  9  Pet.,  712.  United 
States  V.  Fernandez,  10  Pet.,  303.  United  States  v.  Billieux^s  Heirs, 
14  H.,  189.     Sparkman  v.  Porter,  1  Pa.,  457. 

The  Indian  title  is  subordinate  to  the  absolute  ultimate  title  of  the 
government ;  and  no  grant  from  an  Indian  tribe  to  an  individual  is 
recognized  in  our  courts.     Ibid. 

The  government  of  the  United  States  succeeded  to  the  exclusive 
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right  of  the  British  goyernment  to  the  lands  occupied  by  the  Indians ; 
that  right  was  originally  founded  on  discovery  and  conquest.     Ibid. 

By  the  laws  of  Spain,  the  Indians  had  a  right  of  occupancy,  but  they 
could  not  part  with  this  right,  except  in  the  mode  pointed  out  by  the 
Spanish  laws.     Chouteau  v.  Molony,  16  H.,  203. 

The  Indians  have  only  a  right  of  use,  which,  however,  can  only  be 
divested  by  purchase  or  war.     Godfrey  v.  Beardsley,  2  McL.,  412. 

A  purchaser  from  an  Indian  tribe,  after  proclamation  forbidding  such 
purchases,  could  not  acquire  even  the  Indian  title  of  occupancy. 
Sparkman  v.  Porter ^  1  Pa.,  457. 

An  occupant  under  an  Indian  grant,  the  Indians  having  afterwards 
resumed  the  title^  and  granted  it  to  the  crown,  was  a  mere  tenant  at 
will  of  the  king,  whose  occupancy  no  length  of  time  could  ripen  into  a 
title,  by  adverse  possession.     Ibid. 

Purchases  made  at  Indian  treaties,  held  under  the  authority  of  the 
government,  are  rendered  valid  by  their  ratification,  without  any  patent 
from  the  United  States.     Mitchel  v.  United  States,  9  Pet,  713. 

An  unextinguished  Indian  title  to  lands,  is  not  inconsistent  with  a 
seisin  in  fee  by  a  State.    Fletcher  v.  Peck,  6  Cr.,  87. 

(For  other  references  see  case  of  Pine  and  Wood,  No.  558.) 
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TITLE  XL-MILITARY   BOUNTY-LAND    WARRANTS 

AND  REVOLUTIONARY  BOUNTY-LAND  SCRIP. 


Ho.  679.» 

CIRCULAR. 

Department  of  the  Interior, 

General  Land-Office,  July  20,  18T5. 

Oentlemen: — Section  2414  of  the  Revised  Statutes  of  the  United 
States,  which  Statutes  embrace  all  laws,  general  and  permanent  in 
their  nature,  in  force  on  the  first  day  of  December,  18Y3,  provides  that 
''AH  warrants  for  military  bounty  lands  which  have  been  or  may 
hereafter  be  issued  under  any  law  of  the  United  States,  and  all  valid 
locations  of  the  same  which  have  been  or  may  hereafter  be  made,  are 
declared  to  be  assignable  by  deed  or  instrument  of  writing,  made  and 
executed  according  to  such  form  and  pursuant  to  such  regulations  as 
may  be  prescribed  by  the  Commissioner  of  the  General  Land-Office,  so 
as  to  vest  the  assignee  with  all  the  rights  of  the  original  owner  of  the 
warrant  or  location." 

Under  the  authority  conferred  by  the  said  section,  the  following 
compilation  of  rules  and  regulations  governing  the  assignment  of 
bounty -land  warrants  is  prepared  for  the  guidance  of  Registers  and 
Receivers  of  District  Offices  in  ascertaining  the  titles  to  such  warrants, 
when  the  same  are  presented  in  payment  of  entries  of  public  lands,  and 
for  the  information  of  all  concerned. 

To  avoid,  as  far  as  possible,  complications  of  land  titles  arising  in 
consequence  of  the  location  of  fraudulent  or  imperfectly  assigned  war- 
rants. Registers  and  Receivers  are  peremptorily  enjoined  to  re/use  all 
warrants  presented  when  the  assignments  thereof  do  not  accord  in 
every  essential  particular  with  the  rules  herein  prescribed ;  and  in  all 
cases,  when  the  question  of  title  is  in  doubt,  they  must  decline  to 
receive  the  warrants  until  the  holders  thereof  have  submitted  the  same 
to  this  Office  for  examination,  and  have  obtained  a  favorable  decision 
thereon. 

I.  Of  Assignments. 

1.  No  assignment  of  a  warrant  executed  prior  to  the  date  of  the 
issue  tfiereofcwx  be  recognized  by  this  Office. — Revised  Statutes,  Sec- 
tion 2436. 

2.  The  assignment  is  required  to  be  indorsed,  as  far  as  practicable, 
upon  the  warrant  transferred.     Should  it  be  found  necessary,  in  any 

*[No.  579  embraces,  in  addition  to  much  new  matter,  the  circulars  dated 
March  30, 1870,  August  2, 1871  and  April  30, 1872,  which  it  is  deemed  unne- 
cessary to  republish  in  this  work.  Circular  of  March  30, 1870,  related  to 
assignment  and  location  of  Bounty-Land  Warrants ;  August  2,  1871,  sought 
to  prevent  the  assignment  of  warrants  prior  to  their  issuance ;  April  30, 
1872,  furnished  a  number  of  forms. — £d.] 
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case,  to  write  the  entire  assignment  on  a  separate  paper,  which  can 
only  occur  when  prior  assignments  have  filled  entirely  the  blank  space 
on  the  warrant,  it  must  be  so  attached  as  to  show  unmistakably  that 
the  warrant  assigned  was  in  the  hands  of  the  party  making  the  trans- 
fer. In  such  cases  the  signature  of  the  assignor  must  be  affixed  in  the 
presence  of  the  officer  before  whom  it  is  acknowledged,  who  must 
certify  that,  at  the  date  of  the  assignment,  the  warrant  was  presented 
by  and  in  possession  of  the  assignor.     (See  Form  No.  5.) 

3.  The  same  requirement  must  be  observed  in  the  preparation  and 
acknowledgement  of  powers  of  attorney  to  sell  or  locate  bounty-land 
warrants.  • 

4.  Blank  assignments  are  void,  and  will  not  be  recognized  by  this 
Office.  The  name  of  an  assignee  should  be  written  in  the  assignment 
before  the  warrant  is  sent  to  the  local  or  General  Land-Office. 

5.  Each  assignment  must  be  attested  by  two  subscribing  witnesses: 
the  mark  of  a  witness  will  not  be  respected. 

6.  Parties  in  interest  as  assignees  are  not  recognized  as  legal  attest- 
ing witnesses  to  an  assignment;  neither  can  an  officer  take  an 
acknowledgment  of  an  assignment  to  himself. 

7.  The  execution  of  assignments  is  required  to  be  acknowledged  by 
the  assignor,  in  the  presence  of  a  register  or  receiver  of  a  land-office,  a 
judge  or  clerk  of  a  court  of  record — when  authorized  to  take  acknow- 
ledgments— a  notary  public,  justice  of  the  peace,  a  commissioner  of 
deeds  resident  in  the  State  from  which  he  derives  his  appointment,  or  a 
commissioner  of  a  circuit  codrt  of  the  United  States,  who  shall  certify 
to  the  fact  of  the  acknowledgment,  and  to  the  identity  of  the  assignor ; 
and  the  official  seal  of  said  court,  notary  public,  or  commissioner  shall 
be  affixed  to  the  certificate.  When  the  acknowledgment  is  taken  before 
a  justice  of  the  peace,  or  other  officer  without  an  official  seal,  (except  a 
register  or  receiver  of  a  land  office,)  it  must  be  accompanied  by  an  ad- 
ditional certificate,  under  seal  of  the  proper  authority,  establishing  the 
official  character  of  the  person  before  whom  the  acknowledgment  was 
made^  and  the  genuineness  of  his  signature.     (See  Form  No.  15.) 

Powers  of  attorney  must  be  acknowledged  in  like  manner. 

8.  Assignments  executed  by  unmarried  females  must  be  accompanied 
by  evidence  that  they  have  attained  the  age  of  twenty-one  years ;  and 
when  married  women  assign,  their  husbands  must  unite  with  them  in 
making  the  transfer.' 

9.  Assignments  executed  by  a  commissioner,  or  other  designated 
person,  alleged  to  be  acting  under  a  decree  of  court,  must  be  accompa- 
nied by  a  duly  certified  copy  of  such  decree,  in  which  all  the  proceed- 
ings had  in  the  case  should  be  recited,  and  from  which  it  must  appear 
that  due  notice  of  the  pending  suit  had  been  given,  by  publication  or 
otherwise,  to  all  the  parties  interested. 

10.  Where  two  assignments  exist,  executed  by  the  same  party  but 
made  in  favor  of  different  individuals,  the  person  first  named  as  assignee 
must  execute  a  transfer  in  favor  of  the  second  grantee,  whether  the  as- 
signment to  him  had  been  completed  or  not. 

11.  When  the  name  of  a  person  has  been  inadvertently  \w^r\j&^  in  an 
assignment  of  a  warrant,  and  erased  therefrom,  there  should  be  filed 
an  affidavit,  duly  authenticated,  from  such  person,  stating  that  his 
name  had  been  erroneously  written  in  said  transfer,  and  erased  with 
his  knowledge  and  consent,  and  that  he  claims  no  right  or  interest  in 
the  warrant ;  when  such  person  cannot  be  found,  the  title  of  the  party 
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whose  Dame  has  been  written  over  the  erasure  will  not  be  respected  by 
this  Office  until  the  validity  thereof  has  been  satisfactorily  affirmed  by 
a  court  of  competent  jurisdiction.  When  the  name  of  a  hona-fide  as- 
signee  has  been  erased  from  a  transfer,  an  assignment  from  said  assignee 
to  the  present  holder  of  the  warrant  will  be  required  to  perfect  the 
chain  of  title  to  the  warrant. 

12.  When  the  assignment  of  a  warrant  is  executed  in  a  foreign  coun- 
try, and  the  acknowledgment  thereof  taken  by  an  officer  authorized  by 
the  laws  thereof  to  perform  such  duties,  the  attestation  of  the  Ameri- 
can Consul  in  such  country  should  be  obtained  as  to  the  official  char- 
acter and  genuineness  of  the  signature  of  the  person  before  whom  the 
acknowledgment  of  the  said  assignment  was  made ;  or  if  the  official 
character,  &c.,  of  such  foreign  magistrate  is  attested  by  a  Consular 
Agent  of  such  foreign  government  residing  in  this  country,  his  official 
character  must  be  certified  by  the  diplomatic  representative  of  such  gov- 
ernment in  the  United  States.  When  such  assignments  are  executed 
in  a  foreign  language,  duly  authenticated  translations  thereof  must  be 
furnished.  Secretaries  of  Legation  and  Consular  Officers  of  the  United 
States  are  authorized  to  take  acknowledgments,  but  they  must  certify 
the  same  under  their  official  seals, 

18.  When  the  persons  named  as  warrantees  are  described  in  the 
warrant  as  being  minors,  their  assignments  thereof  must  be  accompa- 
nied by  satisfactory  evidence  that  they  had  attained  their  majority  at 
the  date  of  the  transfer. 

14.  When  an  assignment  has  been  executed  and  witnessed^  but  not 
acknowledged,  it  may  be  proved  in  open  court,  but  a  certified  trans- 
cript of  the  proceedings  in  the  case  must  be  attached  to  the  warrant ; 
when,  however,  such  assignment  has  not  been  properly  attested^  it  must 
be  made  anew, 

15.  When  a.n  assignment  is  made  by  an  Indian  residing  among  the 
whites,  the  prescribed  form  will  be  adopted  with  this  single  addition, 
that  the  officer  taking  the  acknowledgment  shall  certify  that  the  Indian 
is  capable  of  contracting,  also  the  amount  paid  to  him  for  the  warrant, 
and  that  he  saw  the  same  paid  to  the  Indian. 

16.  Where  it  is  made  by  an  Indian  holding  tribal  relations,  his  iden- 
tity and  ability  to  contract  must  be  certified  by  the  Superintendent  of 
Indian  Affairs,  or  Indian  Agent,  either  of  his  own  knowledge,  or  on 
the  testimony  of  the  chiefs,  certifying  to  the  amount  paid  for  said  war- 
rant, that  the  same  was  paid  in  his  presence,  and  that  the  transaction 
was  fair  and  regular.  In  either  case,  if  the  amount  paid  is  not  a  fair 
consideration,  the  assignment  will  be  disregarded. 

1*1.  Where  a  warrant  for  the  services  of  an  Indian  is  issued,  or  de- 
scends to  minors  who  no  longer  retain  their  tribal  relations,  it  must  be 
located  or  sold  by  a  guardian  duly  appointed  and  authorized  by  the 
proper  court  for  that  purpose. 

Where  the  minor  or  minors  retain  their  tribal  relations,  the  Agent 
or  Superintendent  must  certify  that  they  are  entitled  to  the  warrant 
under  the  laws,  usages,  and  customs  of  the  tribe ;  and,  when  sold  or 
located,  that  it  was  done  by  the  guardian  or  such  proper  representa- 
tive as,  according  to  said  laws,  usages,  and  customs,  was  fully  author- 
ized. 

In  all  cases  where  the  signature  of  the  Superintendent  or  Indian 
Agent  is  herein  required,  the  genuineness  of  the  signature  of  that  officer 
must  be  attested  by  the  Commissioner  of  Indian  Affairs. 
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18.  Prior  to  June  3,  1858,  military  land  warrants  were  regarded  as 
real  estate  ;  consequently  a  transfer  of  such  warrant  before  that  date  by 
an  administrator^  mast  be  accompanied  by  evidence  that  the  same  was 
made  in  pursuance  of  an  order  of  court  for  the  sale  of  the  real  estate  of 
the  decedent. 

But,  by  the  Act  of  June  3,  1858,  which  was  re-enacted  by  section 
2444  of  the  Revised  Statutes,  bounty-land  warrants  were  declared  to 
be  personal  chattels^  and  as  such  to  be  assignable  by  the  warrantees, 
by  their  widows  in  certain  cases,  by  their  heirs  or  devisees,  or  by  the 
legal  representatives  of  the  deceased  claimant,, "  for  the  use  of  the  heira 
or  legatees  only." 

It  follows  that  the  right  to  assign  enures  to  the  assignees  of  the  ven- 
dors named  above,  and  to  their  heirs,  devisees,  or  legttl  representatives ; 
but  these  latter  are  not  required  to  assign  "  for  the  use  of  the  heirs 
only." 

19.  Where  a  warrant  has  been  issued  in  the  name  of  a  deceased  sol- 
dier who  had  applied  therefor  before  his  death,  the  title  thereto  is  de- 
clared by  the  said  section  2444,  Biovised  Statutes,  to  vest  in  the  widow, 
if  there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs  or  legatees 
of  the  claimant 

20.  If  the  claimant  died  and  left  a  widow,  who  also  was  deceased  be- 
fore the  issue  of  the  warrant,  then  the  title  thereto  vests  in  the  heirs  or 
legatees  of  the  warrantee. 

21.  To  make  a  warrant  issued  in  the  name  of  a  deceased  person 
available,  it  should  be  accompanied  by  a  certificate,  under  seal,  from 
the  proper  court  having  probate  jurisdiction,  showing  the  fact  of  the 
death  of  the  warrantee  at  h  specified  date,  and  stating  whether  he  left  a 
widow,  aiYing  her  name  if  there  was  one.  If  there  was  no  widow, 
the  saiacertilcate  should  should  state  whether  the  warrantee  died  tes- 
tate or  intestate,  and  give  the  names  of  all  his  heirs  at  law,  specifying 
such  as  are  adults  and  such  as  are  minors. 

22.  If  it  shall  appaar  from  such  certificate  that  the  warrantee  died 
before  the  issue  of  the  warrant  and  left  a  tcidow,  the  assignment  of  such 
widow,  her  heirs  or  legal  representatives,  will  be  regarded  as  a  suffi- 
cient conveyance  of  the  title  to  the  warrant. 

23.  If  the  warrantee  died  after  the  issue  of  the  warrant,  or  if  he  died 
before  such  issue  and  left  no  vndoWj  the  title  vests  in  his  heirs  at  law 
or  legatees. 

24.  If  he  died  intestate,  his  heirs,  shown  to  be  such  by  the  required 
certificate  of  court,  may  assign  the  warrant,  the  adults  for  themselves, 
and  the  minors  by  their  guardians,  who  shall  file  with  the  warrant  a 
certified  copy,  of  their  letters  of  guardianship,  or  a  certificate  from  the 
clerk  of  the  proper  court  stating  that  such  letters  had  been  issued,  and 
that  they  were  in  force  at  the  date  of  the  assignment. 

Or  the  administrator  of  the  estate  of  the  deceased  warrantee,  who 
died  intestate,  may  assign  the  warrant  "/or  the  use  of  the  heirs  only,^^ 
upon  filing  therewith  a  certified  transcript  of  the  letters  of  administra- 
tion, or  a  certificate  from  the  clerk  of  the  proper  court  that  the  said  letters 
had  been  issued,  and  that  they  were  in  force  at  the  date  of  the  assigpi- 
ment.     (See  Form  No.  6.) 

25.  If  the  warrantee  died  testate,  a  certified  transcript  of  the  will  must 
accompany  the  warrant.  If  the  will  specifically  disposes  of  the  war- 
rant, the  devisee  or  devisees  may  assign,  if  adults,  in  the  usual  form ; 
if  minors,  by  their  guardians,  as  aforesaid.    If  the  will  does  not  sped- 
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fically  dispose  oft.be  warrant,  the  executor  of  the  estate  of  the^ii«rran- 
tee  may  assigo  ''for  ihs  use  of  the  heirs  or  legatees  only ;"  but  in  tb*t 
case  a  certified  transcript  of  the  letters  testamentary,  or  a  certificate 
from  the  proper  authority  that  such  letters  had  been  granted,  and  were 
in  force  at  the  date. of  the  assignment,  must  accompany  the  transfer. 
(See  Form  No.  8.) 

26  An  assignment  executed  by  an  administrator  de  bonis  non  with 
the  vnll  annexed  of  the  estate  of  the  deceased  warantee,  must  be  pre- 
pared in  accordance  with  the  Form  No.  8  prescribed  to  be  used  by  an 
executor,  and  accompanied  by  evidence  of  his  authority  to  act,  as  re- 
quired in  the  case  of  an  administrator  of  the  estate  of  a  warrantee  who 
had  died  intestate. 

II.  As  TO  Locations. 

27.  Military  bounty-land  warrants  may  be  located  upon  any  vacant 
public  lands  of  the  United  States  that  are  subject  to  sale  at  private 
entry,  and  they  may  be  used  in  payment  of  pre-emption  claims,  or  in 
commutation  of  homestead  entries,  even  when  the  same  embrace  unof- 
fered  lands. 

28.  A  warrant  issued  to  several  parties,  or  assigned  to  three  or  more 
persons,  cannot  be  located  if  assigned  by  one  of  the  owners  to  another, 
or  to  other  persons,  so  as  to  invest  any  one  of  the  parties  with  a  greater 
interest  than  any  other.  In  other  words,  each  owner  of  a  warrant,  at 
the  time  of  its  location,  must  have  an  eqiuil  share  or  interest  therein. 

29.  A  warrant  may  be  located  either  at  a  district  land  office,  or 
through  the  agency  of  this  Office. — Revised  Statutes,  Section  2487.  If 
located  at  a  district  office,  it  must  be  accompanied  by  a  tender  of  the 
fees  to  which  the  Register  and  Receiver  are  entitled,  and  by  a  written 
application  to  locate,  containing  a  description  of  the  tracts  desired, 
signed  by  the  locator  or  his  attorney  in  fact.  If  by  the  latter,  his  and 
authority  to  act  must  be  evidenced  by  a  power  of  attorney,  which  must 
be  prepared  in  accordance  with  Form  No.  14,  and  indorsed,  if  practi- 
cable, upon  the  warrant.    (See  Rule  No.  2.) 

30.  If  the  location  is  made  through  this  Office^  the  warrant  must  be 
sent  to  the  Commissioner  with  a  request  that  the  same  be  located  in  a 
specified  land  district,  and  accompanied  by  a  receipt  from  the  Register 
and  Receiver  for  the  fees  to  which  they  may  be  severally  entitled  under 
Section  2238,  Revised  Sututes. 

31.  Each  warrant  is  required  to  be  distinctly  and  separately  located 
upon  s,oompact  body  of  land ;  and  if  the  area  of  the  tract  claimed  should 
exceed  the  number  of  acres  called  for  in  the  warrant,  the  locator  must 
pay  for  the  excess  in  cash ;  but  if  it  should  fall  short,  he  must  take  the 
tract  in  full  satisfaction  for  his  warrant.  A  person  cannot  enter  a  body 
of  land  with  a  number  of  warrants  without  specifying  the  particular 
tract  or  tracts  to  which  each  shall  be  applied;  and  for  each  warrant 
there  must  be  a  distinct  location,  certificate,  and  paten L 

32.  Where  the  desired  tract  is  subject  to  entry  at  a  greater  minimum 
than  $1.25  per  acre,  the  locator,  in  addition  to  the  surrendered  warrant, 
must  pay  in  cash  the  difiference  between  the  value  of  such  warrant  at 
one  dollar  and  twenty  five  cents  per  acre,  and  that  of  the  said  land ;  or 
present  a  warra^it  of  such  denomination  as  will,  at  its  legal  value  of 
$1.25  per  acre,  cover  the  rated  price  of  the  tract,  and  pay  the  excess  in 
value  of  the  land,  if  any,  in  cash.  For  example:  A  tract  of  forty  acres 
of  land  held  at  $2.50  per  acre,  may  be  entered  by  the  location  of  a  war- 
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rant  calling  for  40  acres  and  the  payment  of  $50  in  casb ;  or  by  locating 
thereon  a  warrant  for  80  acres,  the  forty  acres  embraced  in  the  entry 
being  received  in  full  satisfaction  of  the  same;  or  a  tract  containing 80 
acres  rated  at  $2.50  per  acre,  may  be  entered  by  the  location  of  two 
eighty  acre  warrants,  or  of  one  for  one  hundred  and  sixty  acres,  and  so 
on.  It  will  be  required,  however,  in  the  entry  of  a  tract  held  at  a 
greater  minimum  than  $1.25  per  acre,  by  the  location  of  two  or  more 
warrants,  that  each  warrant  shall  be  located  upon  a  specific  legal  subdi- 
vision thereof,  which  legal  subdivision  shall  be  received  in  full  satis- 
faction of  the  warrant  surrendered  therefor ;  and  that  the  excess  in  value 
of  the  lands,  if  any  there  be,  shall  in  each  case  be  paid  in  cash.  Hence, 
a  tract  containing  forty  acres  or  less,  of  double  minimum  lands,  cannot 
be  entered  by  the  location  of  two  forty-acre  warrants. 

33.  A  pre-emptor  of  lands  held  at  one  dollar  and  twenty-five  cents 
per  acre,  may  enter  the  tract  embraced  in  his  claim  by  the  location  of 
one,  two,  or  more  warrants ;  but  each  warrant  must  be  applied  to  a 
specific  subdivision  thereof;  that  is,  a  warrant  for  forty  acres  must  be 
located  upon  a  described  subdivision  containing  as  nearly  as  possible 
forty  acres  of  land  ;  a  warrant  for  eighty  acres  upon  a  tract  embradng 
eighty  acres,  and  so  on.  Where  the  pre-emption  claim  is  composed  of 
lands  subject  to  entry  at  a  greater  minimum  than  $1.25  per  acre,  the 
rules  set  forth  in  the  preceding  section  will  apply. 

34.  When  a  subdivision  is  fractional,  a  warrant  approximating  near- 
est the  number  of  acres  embraced  therein  may  be  located  thereon,  but 
the  fractional  excess  in  area  must  be  paid  for  with  cash,  and  will  be  con- 
veyed in  the  same  patent  with  the  lands  covered  by  the  location  of  the 
warrant;  a  legal  subdivision^  however,  other  than  those  entered  by  the 
location  of  the  warrant,  will  not  be  regarded  as  a  legitimate  fractional 
excess  over  such  location,  but  will  be  required  to  constitute  a  separate 
entry.  Thus,  a  person  will  not  be  permitted  to  make  one  entry  of  a 
quarter  section  of  land,  by  the  location  of  a  warrant  for  120  acres  and 
a  cash  payment  for  the  remaining  subdivision. 

35.  Registers  and  Receivers  of  the  local  land-offices  are  entitled  to 
thb  following  fees  for  their  services  in  locating  warrants,  and  the  several 
amounts  mentioned  must  be  paid  at  the  time  of  location  : 

For  a  40-acre  warrant,  $0.50  each  to  the  Register  and  Receiver;  total,  $1.00 
For  a   60-acre  warrant,    0.75         do.  do.  do.  do.       1.50 

For  an  80-acre  warrant,  1.00         do.  do.  do.         do.       2.00 

For  a  120-acre  warrant,  1.50         do.  do.  do.  do.       3.00 

For  a  160-acre  warrant,  2.00         do.  do.  do.         do.      4.00 

36.  In  all  cases  the  patent  will  be  transmitted  to  the  local  office 
where  the  location  was  made,  for  delivery  by  the  Register,  unless  the 
duplicate  certificate  of  location  shall  have  been  previously  filed  in  this 
Office  with  a  request  that  the  patent  be  delivered  as  requested  by  the 
person  sending  the  same ;  and  in  no  case  will  the  patent  be  delivered, 
either  by  this  or  the  local  land-office,  unless  upon  receipt  of  the  dupli- 
cate certificate  of  location,  or  of  an  affidavit  of  ownership  of  the  lands 
conveyed  by  the  patent,  and  of  the  loss  or  destruction  of  the  said 
duplicate  certificate. 

III.  Miscellaneous  Provisions.     * 

37.  Bounty-land  warrants  for  military  services,  granted  under  gen- 
eral laws,  are  issued  only  by  the  Commissioner  of  Pensions;   and 
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persons  supposing  themselves  entitled  to  such  warrants,  should  address 
their  applications  therefor  to  that  officer. 

38.  Neither  bounty-land  warrants,  nor  the  lands  entered  therewith, 
are  liable  to  be  sold,  •r  made  subject  to  the  payment  of  any  debt  or 
claim  incurred  by  the  warrantees^  until  after  the  issue  of  the  patent. — 
Kerised  Statutes,  Section  2436. 

39.  Warrants  that  may  have  been  re-issued  under  the  provisions  of 
Revised  Statutes,  section  2441,  are  subject  to  the  same  rules  respecting 
assignments,  that  apply  to  original  warrants;  but,  in  default  of  an  as- 
signment from  the  warrantee,  a  decree  of  title  must  be  obtained  from  a 
court  of  competent  jurisdiction,  and  a  transcript  thereof  appended  to 
the  re-issued  warrant. 

40.  When  an  entry,  made  by  the  location  of  a  warrant  properly 
assigned  to  the  locator,  has  been  cancelled,  the  warrant  will  be  returned, 
with  a  certificate  attached  thereto  authorizing  its  re-location  by  the 
said  locator  or  his  assignees,  without  a  further  payment  of  location 
fees.  In  no  case,  however,  will  such  a  certificate  be  attached  to  a 
warrant  the  assignments  whereof  are  not  such  as  would  receive  the 
approval  of  this  Office  if  presented  for  that  purpose. 

41.  When  a  valid  entry  is  withheld  from  patent  on  account  of  the 
objectionable  character  of  the  warrant  located  thereon,  the  parties  in 
interest  may  procure  the  issue  of  a  patent  by  filing  in  the  office  for  the 
district  in  which  the  lands  are  situate,  an  acceptable  substitute  for  the 
said  warrant.  The  substitution  must  be  made  in  the  name  of  the  orig- 
inal locator,  and  may  consist  of  a  warrant,  cash,  or  any  kind  of  scrip 
legally  applicable  to  the  class  of  lands  embraced  in  the  entry.  Two 
warrants  cannot  be  substituted  for  the  one  originally  located,  nor  will 
any  payment  be  received  that  would  destroy  the  identity  of  the  entry. 

42.  A  five-cent  internal  revenue  stamp  is  required  to  be  affixed  to 
each  assignment  and  certificate — excepting  certificates  of  acknowledge- 
ment,— and  a  fifty-cent  stamp  to  each  power  of  attorney  executed  and 
issued  after  October  1,  1862,  and  prior  to  October  1,  1872. 

43.  Each  warrant  transmitted  to  this  Office  for  the  purpose  of  obtain- 
ing the  Commissioner's  official  approval  of  the  assignments  thereof, 
must  be  accompanied  by  the  sum  of  one  dollar,  the  legal  fee  for  a  cer- 
tificate of  verification ;  and  each  assignment  indorsed  upon  or  attached 
to  such  warrant  must  contain  the  name  of  an  assignee. 

If  a  certificate  of  approval  should  be  attached  to  the  warrant,  a  blank 
form  of  assignment  will  accompany  the  same,  which  may  be  used  in 
making  a  subsequent  transfer. 

S.  8.  BURDETT,  Commissioner. 


Form  No.  1. 

For  the  assignment  of  a  warrant  by  the  warrantee. 

For  value  received  I,  A  B,  to  whom  the  within  warrant.  No. , 

was  issued,  do  hereby  sell  and  assign  unto  C  D,  of county, 

,  and  to  his  heirs  and  assignees  forever,  the  said  warrant,  and 

authorize  him  to  locate  the  same  and  receive  a  patent  therefor. 
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Witness  my  hand  and  seal  this day  of ,  18t — . 

A  B.    [seal.]' 

Attest : 

BF.  • 

GH. 

r 

See  Rules  Nob.  2  and  5. 


Form  No.  2 

Of  acknowledgment  where  the  vendor  is  knoion  to  the  officer  taking 

the  same. 

State  of  — 


County.    ""  *^ 


:■} 


On  this day  of ,  18T — ,  before  me,  personally  came  A  B, 

to  me  well  known,  and  acknowledged  the  foregoing  assignment  to  be 
his  act  and  deed ;  and  I  certify  that  the  said  A  B  is  the  identical  per- 
son  to  whom  the  within  warrant  issued,  and  who  executed  the  forego- 
ing assignment  thereof. 

See  Rule  No.  7.  {Officer's  tignature.) 


Form  No.  8. 

Of  acknowledgment  where  the  vendor  is  not  knoion  to  the  officer,  and 

his  identity  has  to  he  proven. 

State  of  — 


00 

COXTNTY.     '' 


-■} 


On  this day  of  — — ,  187 — ,  before  me  personally  came  A  B 

and  B  F,  of  the  county  of ,  in  the  State  of ,  and  the  said 

B  F,  being  well  known  to  me  as  a  credible  and  disinterested  person, 
was  duly  sworn  by  me,  and  on  his  oath  declared  and  said  that  be  well 
knows  the  said  A  B,  and  that  he  is  the  same  person  to  whom  the 
within  warrant  issued,  and  who  executed  the  foregoing  assignment ; 
and  his  testimony  being  satisfactory  evidence  to  me  of  that  fact,  the 
said  A  B  thereupon  acknowledged  the  said  assignment  to  be  his  act 
and  deed. 

(Officer's  iignaiure,) 


Form  No.  4. 
For  the  assignment  of  a  warrant  by  the  assignee. 
For  value  received  I,  C  D,  to  whom  the  within  warrant,  No. 


was  assigned,  do  hereby  sell  and  assign  unto  B  F,  of county, 

,'  and  to  his  heirs  and  assigns  forever,  the  said  .warrant,  and 

authorize  him  to  locate  the  same  and  receive  a  patent  therefor. 

Witness  my  hand  and  seal  this day  of ,  187 — . 

C  D.     [seal.] 
Attest: 

GH. 
IJ. 

See  Rules  Nos.  2  and  5. 
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Form  No.  6. 

For  the  certificate  of  acknowledgment  of  an  assignment  when  the  same 
is  written  on  a  separate  paper  and  attached  to  the  warrant 

State  of : — ,*) 

COXTNTY,    j  **  •' 


On  this day  of ,  187 — .  before  me  personally  came 


to  me  well  known,  and  acknowledged  the  foregoing  assignment  to  be 

act  and  deed,  and  in  my  presence  this  day  subscribed name 

thereto ;  and  I  certify  that  the  said is  the  identical  person  to 

whom  the  annexed  warrant,  No. ,  was  assigned,  and  that  the  said 

warrant,  at  the  time  of  making  the  foregoing  assignment,  was  presented 
by  and  in  the  possession  of  him,  the  said . 

.     [seal.] 

See  Rules  Nos.  2  and  7. 

Form  No.  6. 
For  the  assignment  of  a  warrant  by  an  administrator. 

For  value  received  I,  A  B,  administrator  of  the  estate  of  0  D,  de- 
ceased, who  died  intestate,  to  whom  the  within  warrant,  No. , 

was  issued,  do  hereby  sell  and  assign,  '^  for  the  use  of  the  heirs  only," 
unto  E  F,  of county, ,  and  to  his  heirs  and  assigns  for- 
ever, the  said  warrant,  and  authorize  him  to  locate  the  same  and  re- 
ceive a  patent  therefor. 

Witness  my  hand  and  seal  this day  of ,  187 — . 

A  B.     [seal.] 
AdminUtrcUor. 
Attest : 

GH. 

I  J. 

See  Rule  No.  24. 

Note.— A  certified  copy  of  the  letters  of  administration  must  accompany 
this  assignment,  or  a  certificate  filed  from  the  clerk  of  the  proper  court 
that  said  letters  had  been  duly  issued  and  were  in  force  at  the  dale  of  theamgn- 
ment. 

If  the  date  of  the  death  of  the  warrantee  is  not  stated  in  the  Letters  of  Ad- 
ministration, or  other  evidence  as  above  mentioned,  the  same  must  appear 
in  the  clerics  certificate  appended  thereto. 


State  of 


Form  No.  7. 
For  the  acknowledgment. 


County 


;.} " 


On  this  day  of  ,  187 — ,  before  me  personally  came 

-,  to  me  well  known,  and  acknowledged  the  foregoing  assign- 


ment to  be  act  and  deed,  and  in  my  presence  subscribed 

name  thereto  ;  and  I  certify  that  the  said is  administrator  of  the 

estate  of  the  warrantee ,  deceased,  to  whom  the  within  warrant,  No. 

,  was  issued,  and  who  executed  the  foregoing  assignment  thereof. 

Witness  my  hand  and  official  seal  the  day  and  year  above  written. 

{Officer's  Signature.) 

Note. — In  assignments  made  by  an  administrator  of  the  estate  of  a 
deceased  asmgnee,  the  words  **for  the  use  of  the  heirs  only"  may  be  omitted, 
but  in  all  other  respects  the  foregoing  form  of  assignment  and  acknowledg- 
ment will  be  required. 
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Form  No.  8. 
For  the  assignment  of  a  warrani  by  an  executor. 

For  value  received  I,  A  B,  ezecator  of  the  estate  of  0  D,  deceased, 

who  died  testate,  to  whom  the  within  warrant,  No. ,  was  issued, 

do  hereby  sell  and  assign  {"for  the  use  of  the  heirs  only,"  or  'for  the 
use  of  the  legatees  as  mentioned  in  the  vnllj"  as  the  case  may  be,)  unto 

E  F,  of county,  State  of ,  and  to  his  heirs  and  assigns 

forever,  the  said  warrant,  and  authorize  him  to  locate  the  same  and 
receive  a  patent  therefor. 

Witness  my  hand  and  seal  this day  of ,  18T — . 

A  B.    [seal.] 

Attest : 

GH. 
IJ. 
See  Rule  No.  25. 

Note. — A  certified  copy  of  the  wUlj  and  also  of  the  letters  teglamentary  or 
other  proper  evidence,  under  the  seal  of  said  court,  showing  that  said  exe- 
cutor was  duly  appointed  and  authorized  to  act  as  such  at  the  date  of  mid 
ossignmenL  must  accompany  the  same. 

If  the  date  of  the  death  of  the  warrantee  is  not  stated  [in  the  letters  testa- 
merUary  or  other  evidence,  as  above  mentioned,  it  must  appear  in  the  certificate 
of  the  clerk  appended  thereto,  as  taken  from  the  records  of  said  court.  The 
certificate  of  the  acknowledgment  may  be  the  same  as  in  Form  No.  7, 
except  that  the  word  **executor*  must  be  used  instead  of  "administrator" 

Form  No.  9. 

For  the  assignment  and  acknowledgment  of  a  warrant  by  the  heirs  at 

law  of  a  deceased  warrantee. 

For  value  received  we,  A  B,  C  D,  and  E  F,  the  only  heirs  at  law  of 

G  H,  deceased,  to  whom  the  within  warrant,  No. ,  was  issued,  do 

sell  and  assign  unto  I  J,  of county,  State  of ,  and  to  his 

heirs  and  assigns  forever,  the  said  warrant,  and  authorize  him  to  locate 
the  same  and  receive  a  patent  therefor. 

Witness  our  hands  and  seals  this day  of ,  18T — . 

~S£AL. 


Attest: 

KL. 

MN. 

(See  Rule  No.  24.) 


SEAL. 
SEAL. 


State  of ,  \ 


County, 


Form  No.  10. 
For  the  a^knov)ledgmsnt. 
ss: 


On  this day  of ,  18T— ,  before  me  personally  came  A 

B,  C  D,  and  £  F,  to  me  well  known,  and  acknowledged  the  foregoing 
assignment  to  be  their  act  and  deed,  and  I  certify  that  the  said  A  B, 
0  D,  and  £  F,  are  the  identical  persons  named  in  the  attached  certifi- 
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cate*  as  the  only  heirs  at-  law  of  said  warrantee,  deceased,  and  who 
ezecQted  the  foregoing  assignment  thereof. 
Witness  my  hand  and  official  seal  the  day  and  year  above  written. 

{Officer's  Signature.) 

*For  the  evidence  of  the  death  and  heirafD^  above  mentioned.  It  will  be  necessary 
to  procure  and  attach  a  certificate,  ander  seal,  from  a  court  haying  probate  Jurisdic- 
tion, showing  that  it  has  been  proven  to  the  satisfaction  of  said  court,  in  open  court, 
that  said  warrantee,  E  H,  is  dead,  the  dale  of  his  death,  whether  he  died  testate  or 
Intestate ;  whether  or  not  he  left  a  widow  and  who  are  his  heirs  and  only  heirs  at  law. 
wltli  their  respective  ages.  If  any  such  heirs  are  /erne  ooverte,  their  husbands  must 
Join  in  the  asflognment.  4^Thl8  rule  will  apply  to  aU  assignments  made  by  married 
women. 

Form  No.  11. 
For  the  assignment  of  a  warrant  by  a  guardian. 

For  yalne  received  I,  A  B,  guardian  of  the  person  and  estate  of  C  D, 

a  minor  warrantee,  to  whom  the  within  warrant.  No.  -^ ,  was  issued, 

(or  a  minor  heir  at  law,  as  mentioned  in  the  attached  certificate — see 
the  Note  following  Form  No,  10,)  do  hereby  sell  and  assign,  for  the 

benefit  of  said  minor,  unto  E  F,  of  the  County  of ,  State  of 

,  and  to  his  heirs  a^d  assigns  forever,  the  said  warrant,  and 

authorize  him  to  locate  the  same  and  receive  a  patent  therefor. 

Witness  my  hand  and  seal  this  —  day  of ,  18T — . 

,    [seal.] 

Attest :  Guardian, 

GH. 

IJ. 

(See  Rule  No.  24.) 

Form  No.  12. 

For  the  acknowledgment. 
State  of 


rV,  j 


County,  ''   ** 


On  this day  of ,  187 — ,  before  me  personally  came 

-,  to  me  well  known,  and  acknowledged  the  foregoing  as- 


signment to  be  his  act  and  deed,  and  in  my  presence  subscribed  his 

name  thereto,  and  I  certify  that  the  said is  guardian  of 

the  person  and  estate  of  said  minor,  and  who  executed  the  foregoing 
assignment  thereof. 
Witness  my  hand  and  official  seal  the  day  and  year  above  written. 

(Offi/xr's  signature.) 

Note, — A  certified  copy  of  the  letters  of  guardianship,  or  other  legal  evi- 
dence under  the  seal  of  the  proper  probate  court,  showing  that  tpe  said 
guardian  was  duly  appointed  and  authorized  to  act  as  such  at  the  date  of  said 

assignment,  muBt  accompany  the  same. 

* 

Form  No.  13. 

Of  a  power  of  attorney  to  sell  a  warrant. 

Know  all  men  by  these  presents,  that  I,  (here  insert  the  name  of  the 

warrantee  or  owner  of  the  warrant,)  of  the  county  of ■,  in 

the  State  of • ,  do  hereby  constitute  and  appoint  -* , 

of  the  county  of ,  in  the  State  of ,  my  true  and  law- 
ful attorney,  for  me  and' in  my  name,  to  sell  and  convey  the  within  land 

47 
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warrant,  No. ,  for acres,  issued  under  the  act  of , 

18—. 
Witness  my  hand  and  seal  this day  of — -,  187 — . 

( Warrantees  or  Omner's  signature,)    [seal.] 
Signed  in  presence  of — 
AB. 
CD. 
See  Rules  Nos.  2  and  3. 

Note, — The  form  of  acktiowledgment  of  a  power  of  attorney  must  be  (he 
same  as  for  the  sale  of  the  warrant,  and  both  must  be  indorsed  upon  the  war- 
rant if  there  is  sufficient  blank  space  thereon  that  can  be  used  for  that  pur- 
pose ;  otherwise,  it  must  be  certified  to  as  in  the  certificate  of  acknowledg- 
ment stated  in  Form  No.  5. 

Form  No.  14. 
For  a  power  of  attorney  to  locate  a  warrant. 

Know  all  men  by  these  presents,  that  I,  (here' insert  the  name  of  the 

warrantee  or  assignee,)  of  the  county  of ,  in  the  State  of , 

do  hereby  constitute  and  appoint  A  B,  of  the  county  of ,  in  the 

State  of ,  my  true  and  lawful  attorney,  for  me  and  in  my  name, 

to  locate  land  warrant  No. ,  for acres  of  land,  which  issued 

under  the  act  of ,  18 — . 

Witness  my  hand  and  seal  this day  of ,  187 — . 

Warrantees  or  Assignee's  name,    [seal.] 
Signed  in  presence  of — 
CD. 
EF. 
See  Rule  Nos.  2,  3,  and  29. 

Form  No.  15. 

Of  the  certificate  of  the  clerk  of  the  court ,  judge,  or  other  person  who 
is  authorized  to  certify,  under  seal^  to  the  official  character  of  the 
officer  who  takes  acknowledgments  of  assignments. 

State  op  —       , ,    ^ 

V    ss  * 

County,    ^ 


-■} 

oft 


I,  A  B,  clerk  of  the  court ,  in  the  county  and  State  aforesaid, 

hereby  certify  that  John  Jones,  whose  genuine  signature  is  affixed  to 
the  above  acknowledgment,  was,  at  the  time  of  assigning  the  same,  a 
justice  of  the  peace,  (notary  public,  or  other  officer,)  duly  authorized 
by  law  to  .take  such  acknowledgment,  and  that  full  faith  and  credit  are 
due  to  all  his  official  acts  as  such. 

Given  under  my  hand  and  the  seal  of  said  court,  this day  of 

,  I8T— . 

A  B,  Clerk,     [sbal.] 
See  Rule  No.  7. 

Note.— Where  any  acknowledgment  is  taken  before  a  clerk  of  a  court, 
judge,  notary  public,  or  other  officer  duly  authorized  by  law,  with  their  re- 
spective, o^ciVm  seals  affixed,  the  above  certificate  will  not  be  required.  Nor 
is  such  certificate  required  when  the  acknowledgment  is  taken  before  a 
Register  or  Receiver  of  a  United  States  Land- Office. 
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No.  580. 

CIRCULAR.* 

Under  the  joint  resolution  of  March  2, 1867, 

Department  of  the  Interiob, 

General  Land- Office, 

June  14,  1870. 
The  following  is  a  Joint  Resolution  of  Congress,  approved  March 
2,  1867,  prescribing  certain  conditions,  upon  which,  in  addition  to  the 
evidence  necessary  to  substantiate  the  same,  all  accounts,  claims,  or  de- 
mands against  the  Government  are  to  be  paid  by  Officers  of  the  United 
States: 

*'  Joint  Resolntibn  prohibiting  payment  by  any  officer  of  the  Government 

to  any  person  not  known  to  have  been  opposed  to  the  Rebellion,  and 

in  favor  of  its  suppression." 

Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the  United  Stales  of 
America  in  Congress  assembled.  That,  until  otherwise  ordered,  it  shall  be  un- 
lawful for  any  officer  of  the  United  States  Government  to  pay  any  account, 
claim,  or  deuiand  against  said  Government  which  accrued  or  existed  prior 
to  the  13th  day  of  April,  A.  D.  1861,  in  favor  of  any  person  who  promoted, 
encouraged,  or  in  any  manner  sustained  the  late  rebellion  ;  or  in  favor  of 
any  person  who,  during  said  rebellion,  was  not  known  to  be  opposed  there- 
to and  distinctly  in  favor  of  its  suppression  ;  and  no  pardon  heretofore 
granted,  or  hereafter  to  be  granted,  shall  authorize  the  payment  of  such  ac- 
count, claim,  or  demand,  until  this  Resolution  is  modified  or  repealed :  Pro- 
videdf  That  this  Resolution  shall  not  be  construed  to  prohibit  the  payment 
of  claims  founded  upon  contracts  made  by  any  of  the  Departments,  'where 
such  claims  were  assigned  or  contracted  to  be  assigned,  prior  to  April  1, 
1861,  to  creditors  of  said  contractors,  loyal  citizens  of  loyal  States,  in  pay- 
ment of  debts  incurred  prior  to  March  1, 1861. 

Approved  March  2, 18i57. 

On  the  23d  December,  1869,  the  Secretary  of  the  Department,  upon  a 
submission  of  the  question  to  him,  decided  that  this  Resolution  ap- 
plied to  all  cases  of  applications  for  Bevoltttionary  Bounty-Land  Scrip, 
and  directed  this  Office,  in  the  settlement  of  such  claims,  to  enforce  the 
observance  of  the  following  requirements,  viz : 

First,  That  every  such  claim  shall  be  accompanied  by  *a  duly 
authenticated  affidavit  of  the  claimant  that  he.  or  she,  as  the  ca&e  may 
be,  has  not  promoted,  encouraged,  or  in  any  manner  sustained,  the  late 
Rebellion,  but  was,  during  the  continuance  of  the  same,  opposed  there- 
to, and  in  favor  of  its  suppression. 

Second.  By  the  affidavits  of  two  or  more  disinterested  witnesses, 
duly  certified  by  the  officer  before  whom  the  affidavits  may  be  taken  to 
be  respectable  and  credible  persons,  that  they  have  been  personally  ac- 
quainted with  the  claimant  since  the  13th  day  of  April,  1861,  and  that 
his  or  her  conduct  during  the  war  was  that  of  a  loyal  citizen  of  the 
United  States,  and  that  they  believe  him  or  her  to  have  been  opposed 
to  the  Rebellion,  and  in  favor  of  its  suppression. 

Third,  The  party  applying  must  also  take  and  file  the  oath  pre- 
scribed in  the  Act  of  Congress  approved  August  6,  1861,  as  required 
by  the  Act  of  17th  July,  1862,  as  follows : 

**  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  sup- 
port, protect,  and  defend  the  Constitution  and  Government  of  the 
United  States  against  all  enemies,  whether  domestic  or  foreign,  and 
that  I  will  bear 'true  faith,  allegiance,  and  loyalty  to  the  same,  any 
ordinance,  resolution,  or  law  of  any  State  convention  or  legislature  to 

'Reversed :  see  Secretary's  decision  in  Copp's  Land  owner.  Vol.  9,  page  54. 
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the  contrary  notwithstaDding ;  and  farther,  that  I  do  this  with  a  fall 
determinatioD,  pledge,  and  purpose,  without  any  mental  reservation  or 
evasjpn  whatsoever ;  and  farther,  that  I  will  well  and  faithfully  perform 
all  the  duties  which  may  be  required  of  me  by  law :  So  help  me  God." 

The  affidavits  and  oaths  herein  referred  to  may  be  taken  before  any 
officer  of  the  United  States,  or  of  the  several  States,  authorized  by  law 
to  administer  oaths  for  general  purposes.  If  taken  before  an  officer  not 
having  an  official  seal,  they  must  also  be  accompanied  by  a  certificate, 
under  seal  ft'om  the  proper  officer,  as  to  the  official  character  and  signa- 
ture of  the  officer  before  whom  they  were  taken,  and  appropriate  reve- 
nue stamps  affixed  in  all  cases. 

A  full  compliance  with  these  Rules  and  Regulations,  with  a  due  ob- 
servance of  the  other  requirements  heretofore  specially  set  forth  in 
Scrip  Claims  in  the  Circulars  of  this  Office  of  December  20,  1852,  and 
June  SO,  1854,  will  enable  us  to  dispose  of  these  cases,  under  the  direc- 
tion of  the  Department,  with  all  promptness,  as  soon  as  reached  in 
their  regular  order,  and  save  trouble,  expense,  and  delay  to  applicants. 

JOa  S.*  WILSON,  Gommissianer. 


Ho.  581. 

RODERICK  RUTLAND. 

Where  a  military  bounty-land  warrant  is  regular  on  its  &ce,  though  in  reality 
improperly  obtained,  and  upon  a  foiged  endorsement  located,  and  the  lo- 
cation has  been  patented  without  protest  or  notice  of  loss  from  the  right- 
ful owner,  the  Interior  Department  can  afford  no  redress  in  the  premues. 

DXPABTMENT  OF  THE  InTEBIOB, 

Washington,  D.  C,  February  19,  1874, 
Sir  : — I  have  considered  the  appeal  of  Roderick  Rutland  from  your 
decision  of  September  27, 1878,  in  the  matter  of  his  application  invoking 
the  aid  of  the  Department  to  place  him  in  the  ei\joyment  of  certain  al- 
leged rights  under  a  military  land-warrant  issued  to  him  under  the  act 
of  March  3,  1855,  and  asserted  to  have  been  forcibly  taken  from  him, 
and,  without  his  knowledge  and  upon  a  forged  endorsement,  located  on 
ceHain  land  of  the  United  States  in  the  State  of  Missouri. 

Admitting  the  statement  of  the  claimant  to  be  true,  I  am  of  the 
opinion  that  he  forfeited  all  right  to  the  protection  of  your  Office  by  his 
own  laches  in  the  matter,  in  this,  that  he  did  not  notify  your  Office  of 
the  loss,  or  take  any  steps  whatever  for  the  protection  of  his  own  rights 
or  the  prevention  of  fraud,  for  eight  years  after  the  loss'  occurred. 
Vigilantibus  et  non  darmientibua  serviunt  leges.  The  assignment  of 
the  warrant  and  its  location,  as  shown  by  your  records,  were  prima 
facie  regular  and  valid ;  no  objection  to  the  perfection  of  the  location 
was  made  by  any  one,  and  in  the  regular  course  of  business  the  same 
was  passed  to  patent  and  actually  patented  three  years  before  the 
claimant  ever  notified  the  Department  of  his  loss,  or  took  any  steps 
whatever  to  protect  his  rights. 

I  agree  with  you  that  the  application,  which  is  in  effect  to  have  the 
patent  declared  void,  should  be  rejected.  I  think  the  remedy,  if  any 
there  be,  is  in  the  courts.  Your  decision  is  affirmed,  and  the  papers 
transmitted  herewith  returned. 

Very  respectfully, 

B.  R.  COWEN,  Acting  Secretary. 
Hon.  Willib  Dbummond,  dmrnissianer  General  LandrOffioe. 
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No.  582. 

R.  G.  ORWIG. 

The  Substitation  of  Two  Warrants  for  One  cannot  be  permitted. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Dec.  22d,  18T4. 

B.  G.  Orwiq,  Esq.,  Des  Mmnes,  Iowa  : 

Sib  : — In  reply  to  your  letter  of  the  I2th  instant  joa  are  advised  that 
the  substitation  of  two  warrants  in  lieu  of  one  with  which  an  entry  had 
been  made  cannot  be  permitted. 

Such  a  proceeding  would  destroy  the  identity  of  the  original  location, 
and  necessitate  the  division  of  the  entry  made  therewith  into  two  parts, 
forming  two  new  entries.  The  idea  of  a  substitution  is  to  make  pay- 
ment for  the  original  entry,  which  must  be  preserved  intact. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  583.  , 

H.  M.  CHACE. 

Instructions  Relative  to  Location  of  Revolutionary  Bounty  Land  Scrip. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Dec.  16,  I8T4. 

H.  M.  Ghace,  Esq.,  Cawker  City,  Kansas  : 

Sir  : — You  are  informed,  in  answer  to  your  two  (2)  letters  of  the  Tth 
instant,  that  a  change  has  been  made  in  the  circular  of  this  Office  of 
August  17,  1853,  in  relation  to  the  application  of  Bevolutionary 
bounty  land  scrip,  referred  to  by  you  as  set  forth  in  vol.  1  of  "Lester's 
Land  Laws,"  &c.,  page  682.  By  the  ''circular''  of  this  Office,  of  date 
July  1,  1871,  a  copy  of  which  is  herewith  enclosed,  the  5th  section  of 
which  relates  to  the  use  of  said  scrip  in  payment,  in  the  form  of  money, 
receivable  in  satisfaction  of  lands  subject  to  sale  at  private  entry,  "and 
also  in  payment  of  unoffered  land  which  may  be  embraced  by  pre-emp- 
tion entries." 

The  scrip  in  question  has  by  law  a  fixed  money  value,  viz.,  $li^  per 
acre ;  and  where  any  payment  is  to  be  made  for  a  legal  subdivision  of 
land,  the  aggregate  amount  of  several  pieces  of  scrip  to  the  value  in 
cash  of  the  land  desired  to  be  paid  for  thereby,  can  be  computed  and  so 
applied.  But  no  repayment  of  any  excess  in  value  of  said  scrip  can  be 
made,  but  may  be  denoted  in  the  relinquishment  as  applicable  to  any 
other  tract. 

You  are  further  advised  that  no  fees  are  due  the  local  land  officers 
upon  the  receipt  of  Revolutionary  bounty  land  scrip  in  payment  of  . 
lands  properly  locatable  therewith,  as  they  receive  their  commissions 
thereon  as  in  the  case  of  sales  for  actual  cash. 

Very  respectfully,  your  obedient  servant, 

S.  S.  BURDETT,  Commissioner. 
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No.  584. 

RULES  AND  REGULATIONS  FOR  ISSUING  REVOLUTIONARY 

nOUNTY-LAND  SCRIP, 

Under  the  Act  entitled  "y4n  Act  making  farther  provisions  for  the  satisfaction  of 
Virffinia  Land  Warrants,**  approved  August  31,  1852,  (United  States  Statutes 
at  Large,  Vol.  10,  page  143,)  in  connection  with  tlie  Supplemental  Act, 
approved  June  22,  1860,  "  to  declare  tJie  meaning  "  of  the  said  law  of  August 
31,  1852.    (United  States  Statutes  at  Large,  Vol.  12,  page  84.) 

Department  op  the  Interior, 

General  Land  Office,  July  20,  1875. 

1.  The  Acts  of  Congress  above  mentioned,  copies  of  which  are  hereto 
annexed,  authorize  the  Secretary  of  the  Interior  to  issue  land-scrip  in 
favor  of  the  present  proprietors  of  all  unsatisfied  outstanding  military 
land  warrants,  or  parts  of  warrants,  fairly  and  justly  issued  or  allowed 
prior  to  the  1st  day  of  March,  1852,  by  the  proper  authorities  of  the 
Commonwealth  of  Virginia,  and  consequently,  embrace  the  10  per  cen- 
tum deducted  from  the  warrants  filed  under  the  Act  of  March  3,  1835; 
the  warrants  or  parts  of  warrants  located  in  Ohio,  which  conflict  with 
previous  valid  locations  ;  and  also  those  located  in  Kentucky,  on  which 
the  State  refused  to  issue  patents,  and  which  locations  therein  have 
been  lost  by  interference  with  prior  valid  claims. 

It  is  provided  by  the  said  Act  of  June  22,  1860,  that  if  any  claim  has 
been  legally  **allowed^^  by  Virginia,  prior  to  March  1,  1852,  the  war- 
rants founded  thereon,  though  issued  after  said  date,  may  be  satisfied 
by  the  grant  of  scrip. in  lieu  thereof,  if  the  case  is  found  to  conform  with 
*'the  principles  already  recognized  by  the  Department  of  the  Interior 
in  the  execution  of  the  provisions  of  the  said  act"  of  August  31,  1852. 

2.  The  Secretary  of  the  Interior  having  charged  this  Office  with  the 
execution  of  the  laws  in  question,  it  is  required  that  all  warrants  or 
parts  of  warrants  embraced  thereby,  with  the  evidence  in  virtue  of  which 
the  same  were  allowed  and  issued,  shall  be  filed  therein. 

The  evidence  of  service  in  each  case,  upon  which  the  allowance  of  the 
claim  was  made,  is  to  be  found  in  the  office  of  the  Secretary  of  State, 
at  Richmond,  Virginia,  and  the  proof  upon  which  any  designated  war- 
rant was  issued  is  filed  with  the  Register  of  the  State  Land-Office  at 
the  same  place.  Certified  copies  from  both  these  offices,  of  the  evidence 
filed  therein,  must  accompany  the  warrant  when  presented  for  satisfac- 
tion. 

If  a  "revision  of  the  proofs"  should  fail  to  satisfactorily  establish  the 
fact  that  any  warrant  surrendered  was  fairly  and  justly  issued,  in  pur- 
suance of  the  laws  of  Virginia,  then  "  additional  testimony,"  as  pro- 
vided by  said  Act  of  August  31,  1852,  will  be  received. 

AH  assignments  of  warrants  made  since  the  passage  of  this  law, 
(August  31,  1852,)  must  be,  in  the  presence  of  two  witnesses,  acknowl- 
edged before  a  justice  of  the  peace,,  who  must  certify  to  the  identity  of 
the  assignor,  and  whose  official  character  must  be  certified  to,  under 
seal,  by  the  clerk  of  the  court. 

The  cases  will  be  taken  up  and  examined  in  the  order  in  which  they 
have  been  or  may  be  filed  in  this  Office,  and,  where  the  evidence  is 
satisfactory,  scrip  will  be  issued ;  where  it  is  deficient,  in  whole  or  in 
part,  the  parties  will  be  advised,  and  the  case  suspended  till  the  defi- 
ciency is  supplied ;  or,  if  it  is  ascertained  that  the  warrant  was  not  fairly 
and  justly  issued,  the  claim  will  be  rejected. 

3.  All  warrants  issued  for  services  in  the  State  or  CoDtinental  line, 
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or  State  navy,  prior  to  Jane  1,  1792,  when  the  State  of  Kentucky  was 
admitted  into  the  Union,  should  be  accompanied  by  a  certificate,  under 
seal  from  the  Register  of  the  Kentucky  Land-Office,  stating  that  such 
warrants  have  not  been  patented  in  that  State. 

Continental  line  warrants  issued  since  that  period,  and  prior  to  Janu- 
ary 1,  1852,  should  be  accompanied  by  a  certificate  from  the  surveyor 
of  the  Virginia  Military  District  in  Ohio,  stating  that  no  location  or 
survey  has  been  made  of  such  warrants  ;  or  if  a  location  and  survey,  or 
either,  has  been  made,  when,  the  amount,  in  whose  favor,  &c. 

4.  In  all  cases  where  a  warrant  has  been  lost,  mislaid,  or  destroyed, 
the  present  proprietor  must  file  a  duplicate  copy  thereof,  with  a  certifi- 
cate from  the  Register  that  the  original  has  not  been  surrendered  in 
exchange  for  any  other  warrant  or  warrants.  After  the  warrant  has 
been  filed,  with  proofs  showing  the  loss  of  the  original,  the  presont  pro- 
prietor must  give  six  weeks'  public  notice  in  a  newspaper  published 
near  the  domicile  of  the  party  in  interest,  and  another  in  the  city  of 
Washington,  describing  the  warrants,  service  rendered,  amount,  date, 
and  number,  stating  the  loss  of  the  original,  and  the  intention  of  apply- 
ing to  this  Office  for  scrip  for  the  same. 

A  bond  of  indemnity  to  the  United  States  must  be  filed,  duly  exe- 
cuted and  acknowledged  by  the  party  in  interest,  and  properly  certified, 
with  sufficient  sureties,  to  be  approved  by  some  court  of  competent  jur- 
isdiction, or  other  proper  officer,  in  the  penalty  of  double  the  value  of 
the  lost  or  destroyed  warrant,  estimating  the  same  at  $1.25  per  acre, 
and  conditioned  to  ^indemnify  and  save  harmless  the  United  States 
from  any  and  all  costs,  charges  and  expenses,  in  case  that,  at  any  time 
after  the  issue  of  scrip,  any  claim  to  the  original  warrant  should  be 
legally  substantiated,  of  a  character  adverse  to  the  title  of  the  present 
claimant. 

Upon  a  compliance  with  these  requirements,  the  duplicate  warrant 
will  remain  three  months  on  file  in  this  Office  after  the  expiration  of 
such  notice,  and  if  the  title  is  not  contested  at  that  time,  the  same  will 
be  commuted  into  scrip  for  the  amount  found  due  thereon. 

5.  Where  warrants,  having  been  partly  satisfied  by  patent  frotn  the 
State  of  Kentucky,  remain  on  file  in  the  office  of  the  Register  of  the 
Land-Office  of  that  State,  and  therefore  cannot  be  produced,  certified 
copies  of  them  from  the  Register  of  the  Land-Office  at  Richmond 
must  be  filed,  and  be  accompanied  by  a  certificate  from  the  Register  at 
Frankfort,  Kentucky,  describing  the  warrant,  survey,  &c. 

6.  The  scrip  will  be  issued  in  pieces  or  certificates  of  eighty  acres, 
or  one  hundred  dollars  each,  except  for  fractions,  to  which  claimants  may 
be  entitled  after  deducting  the  eighty-acre  certificates.  "  When  there 
are  more  persons  than  one  interested  in  the  same  warrant,''  scrip  will 
issue  to  each  person  "  for  his  or  her  proportion  of  the  warranty"  if  de- 
sired. 

* 

7.  When  scrip  is  claimed,  located,  or  sold  by  the  "  guardian  of  an 
infant,"  or  *'  the  husband  of  a  feme  covert,"  the  evidence  of  their  being 
such  guardian  or  husband,  fully  authenticated,  must  be  produced. 

8.  The  scrip  is  "  assignable  by  indorsement,  attested  by  two  v^it- 
nesses,"  in  the  following  manner,  upon  the  back  of  the  certificate : 

For  value  received,  (I,  or  we,  as  the  case  may  be,)  the  present  pro- 
prietor—  of  the  within  certificate  of  scrip,  do  hereby  sell  and  assign 

the  same  to ; — ,  of ,  and  his  heirs 

and  assigns  forever. 
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Witness  my  hand  and  seal  this  the day  of ,  187 

E  F.     [seal,] 
Attest . 

AB. 
CD. 

9.  This  scrip  is  ''receivable  in  payment  of  any  lands  owned  by  the 
United  States  subject  to  sale  at  private  entry/'  and  can  be  applied  at 
the  rate  of  $L25  per  acre,  in  the  same  manner  as  money,  in  all  cases 
where  the  tract  applied  for  contains  the  area  specified  in  the  scrip,  or 
more ;  where  it  contains  less,  the  excess  of  the  scrip  cannot  be  refunded 
in  money,  but  may  be  denoted  in  the  relinquishment  as  applicable  to 
any  other  tract.  It  can  also  be  used  in  commutation  of  Homestead 
entries,  and  .can  be  applied  in  payment  of  offered  or  unofifered  lands 
which  may  be  embraced  by  Pre-emption  entries 

10.  When  located,  this  scrip  must  be  relinquished  by  the  legal  owner 
thereof  after  the  following  form,  viz : 

I  (or  we)  do  hereby  relinquish  to  the  United  States  the  within  cer- 
tificate, in  payment  (or  in  part  payment,  as  the  case  may  be)  of  the 
■  —  half  of  the quarter  of  section  No. ,  in  town- 
ship No. ,  of  range  No. ,  located  in  the  name  of , 

at  the  land-office  at ,  this day  of , 

18T— . 

(Signed)        A  B.     [skai..] 
Witnesses : 

CD. 

BR 

11.  No  acknowledgment  of  the  transfer  of  said  scrip  is  required,  the 
same  being  declared  by  law  **  assignable  by  indorsement,  attested  by 
two  witnesses.*'  The  relinquishment  may  be  executed  in  the  same 
manner. 

No  fees  are  required  to  be  paid  upon  the  location  thereof — ^the  same 
being  regarded  as  money ;  and  the  local  land  officers  receive  from  the 
United  States  Treasury  their  commissions  upon  the  surrender  thereof, 
as  in  the  case  of  entries  made  with  actual  cash. 

12.  Any  person  prosecuting  this  class  of  claims,  either  as  attorney 
or  on  his  own  account,  will  be  required,  in  accordance  with  the  pro- 
visions of  sections  3478  and  3479,  United  States  Revised  Statutes,  to 
subscribe  to  and  file  the  oath  of  allegiance,  and  to  support  the  Consti- 
tution of  the  United  States,  as  follows,  viz  : 

"  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  sup- 
port, protect,  and  defend  the  Constitution  and  Government  of  the 
United.  States  against  all  enemies,  whether  domestic  or  foreign,  and 
that  I  will  bear  true  faith  and  allegiance  and  loyalty  to  the  same,  any 
ordinance,  resolution,  or  law  of  any  State  convention  or  legislature  to 
the  contrary  notwithstanding ;  and  further,  that  I  do  this  with  a  full 
determination,  pledge,  and  purpose,  without  any  mental  reservation  or 
evasion  whatsoever;  and  further,  that  I  will  well  and  faithfully  perform 
all  the  duties  which  may  be  required  of  me  by  law :  So  help  me  God." 

The  oath  herein  referred  to  may  be  taken  before  any  officer  of  the 
United  States,  or  of  the  several  States,  authorized  by  law  to  administer 
oaths  for  general  purposes.  If  taken  before  an  officer  not  having  an 
official  seal,  it  must  also  be  accompaniecT  by  a  certificate,  under  seal, 
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from  the  proper  officer,  as  to  the  official  character  and  signature  of  the 
officer  before  whom  the  same  was  taken. 


tt 
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The  following  rules  have  been  adopted  by  this  Office  for  the  guid- 
ance of  those  who  make  application  for  the  satisfaction  of  entries  and 
surveys  founded  on  Virginia  military  warrants  located  in  Kentucky 
prior  to  June  I,  1192,  and  which  have  been  lost,  either  in  whole  or  in 
part,  by  interference  with  previous  valid  locations,  founded  either  upon 
Virginia  military  warrants  or  State  Treasury  warrants,  conformably 
with  the  provisions  of  the  act  of  Congress  approved  ''August  31, 
1852,''  providing  for  the  further  satisfaction  of  Virginia  military 
warrants. 

Ist.  It  will  be  necessary  to  file  either  the  original  warrants  or  dupli- 
cates of  the  same,  together  with  a  certificate  from  the  Register  of  the 
Land-Office  at  Frankfort,  Kentucky,  bearing  his  official  seal,  setting 
forth  specifically  the  cause  of  interference,  and  the  amount  thus  lost, 
giving  the  number  of  the  survey,  amount  for  which  it  calls,  in  whose 
name  made,  and  the  date  of  the  same,  together  with  the  same  data  in 
relation  to  the  survey  with  which  it  conflicts ;  and  also,  whether  there 
is  any  evidence  filed  in  his  office  showing  that  the  locators  of  the  sur- 
veys or  the  patentees  for  which  application  is  made  for  the  amount  of 
interference  have  conveyed  the  same  or  any  portion  of  it. 

2d.  Copies  of  the  surveys  thus  lost,  and  those  with  which  they 
interfere,  with  the  metes  and  bounds  accurately  set  forth,  must  be  for- 
warded, authenticated  by  a  certificate  from  the  Register  under  his  hand 
and  seal. 

3d.  When  patents  have  issued  before  such  interferences  were  discov- 
ered, it  will  be  necessary  to  file  certified  copies  of  the  originals,  together 
with  certificates  from  the  proper  ofiScers  of  the  county  where  the  land 
is  situated,  setting  forth  that  there  is  no  evidcDce  on  file  showing  that 
the  patentees,  their  heirs-at-law  or  devisees,  have  conveyed  the  same. 

4th.  The  patentees,  their  heirs-at-law  or  devisees,  must  file  a  deed  of 
relinquishment  of  the  land  patented  to  them  or  their  ancestors,  to  the 
United  States  and  to  the  State  of  Virginia,  which  deed  must  be  re- 
corded in  the  courty  court  where  the  land  is  located. 

5th.  In  all  cases  where  there  is  doubt  as  to  the  correctness'  of  the 
amount  of  such  interferences,  and  copies  of  the  original  surveys  cannot 
be  procured,  it  will  be  necessary  to  have  a  re- survey  ma^e,  and  the 
amount  of  such  interferences  decreed  by  judgment  of  the  proper  court 
of  the  county  where  the  land  is  located. 

When  applicants  have  complied  with  the  foregoing  rules  and  filed  the 
required  evidence  as  to  service  and  proprietorship,  the  claims  will  be 
taken  up  for  examination  in  their  regular  order,  and  disposed  of  at  the 
earliest  moment  practicable. 

"VIRGINIA   MILITARY    DISTRICT — OHIO." 

1.  Where  application  is' made  for  the  issue  of  bounty-land  scrip 
founded  upon  Virginia  military  warrants  entered  in  said  district,  and 
which  locations  are  claimed  to  be  in  conflict  with  former  valid  entries 
and  surveys,  the  claim  therefor  must  be  accompanied,  in  addition  to  the 
evidence  of  service,  heirship,  and  present  proprietorship,  with  the  offi- 
cial certificate  of  the  surveyor  of  the  Virginia  Military  District,  whose 
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office  is  at  Chillicothe,  Ohio,  setting  forth  the  Dumber  and  amount  in 
acres  of  the  warrant,  when  and  for  whose  service  issued,  when  entered 
or  surveyed,  and  with  what  entry  and  survey  it  is  found  to  interfere, 
and  the  date  when  the  latter  were  made. 

This  certificate  must  show  the  precise  amount  of  the  warrant  lost  by 
the  interference  in  question,  and  should  give  the  name  of  the  county  in 
Ohio  in  which  the  land  located  is  situate. 

2.  A  certificate  from  the  auditor  of  the  county  in  which  the  said  lo- 
cations have  been  made  must  be  produced,  showing  that  the  lands 
claimed  to  have  been  lost  by  interference  have  not  been  sold  for  taxes. 

3.  The  certificate  of  the  recorder  of  deeds  for  said  county  must  also 
be  obtaiaed,  to  the  efifect  that  the  lands  included  in  the  entry  and  sur- 
vey in  question  have  not  been  sold  or  conveyed,  or  charged  with  any 
incumbrance  by  or  through  the  party  making  the  said  location,  or  his 
grantees. 

4.  If  a  patent  has  been  issued  for  lands  in  said  district,  and  the  whole 
or  any  part  thereof  been  declared  by  the  judgment  of  a  court  of  compe- 
tent jurisdiction  to  be  invalid,  by  reason  of  conOict  with  a  previous  valid 
title,  upon  filing  in  this  Office  a  certified  copy  of  the  record  of  such  de- 
cision, and  the  return  of  the  patent  with  a  relinquishment  endorsed 
thereon,  duly  recorded,  from  the  patentee  to  the  United  States,  and 
accompanied  by  the  certificate  of  the  auditor  and  recorder  as  above 
mentioned,  the  Virginia  military  land  warrant  embraced  in  said  patent 
will  be  commuted  into  scrip  in  the  name  of  the  present  proprietor  there- 
of, for  the  amount  so  established  to  have  been  previously  satisfied. 

Applications  under  these  rules  must  also  be  accompanied  by  the  evi- 
dence of  service,  &c.,  as  hereinbefore  prescribed. 


RULES  AND  REGULATIONS. 

FOR   ISSUING  CERTIFIED  COPIES   IN   LIEU  OF   LOST  OR  DESTROYED   REVOLUTIONARY 

BOUNTY-LAND  SCRIP. 

1.  The  claimant  must  make  and  file  an  affidavit,  duly  certified,  set- 
ting forth  all  the  particulars  as  to  the  loss  or  destruction  of  the  original 
scrip. 

This  affidavit,  if  found  satisfactory,  will  be  regarded  as  a  temporary 
caveat,  and  will  suspend  for  the  time  being,  and  until  the  other  require- 
ments of  this  Office  can  be  answered,  the  issue  of  any  patent  founded 
upon  the  location  of  any  such  original  scrip. 

2.  Publication  must  be  made  immediately  upon  the  filing  of  said 
affidavit  for  six  successive  weeks — once  in  each  week — in  a  newspaper 
of  general  circulation,  published  at  or  nearest  the  domicile  of  the  party 
in  interest,  and  also  in  a  newspaper  of  the  city  of  Washington,  D.  C, 
stating  the  loss  or  destruction  of  the  original  scrip,  fully  describing  it, 
and  giving  notice  that  at  a  specified  time  application  will  be  made  to 
this  Office  for  the  issuing  of  a  certified  copy  thereof. 

3.  Proof  of  the  publication  of  such  notice  for  the  required  time,  made 
by  the  proprietor  of  such  papers,  or  other  competent  party,  must  be 
filed  in  this  Office  with  copies  of  said  notice. 

4.  A  bond  of  indemnity  to  the  United  States  must  be  filed,  duly 
executed  and  acknowledged  by  the  party  in  interest,  and  properly  cer- 
tified, with  sufficient  sureties,  to  be  approved  by  some  court  of  compe- 
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teat  jurisdiction,  or  other  proper  ofl&cer,  in  the  penalty  of  double  the 
value  of  the  lost  or  destroyed  scrip,  estimating  the  same  at  $1  25  per 
acre,  and  conditioned  to  indemnify  and  save  harmless  the  United 
States  from  any  and  all  costs,  charges,  and  expenses,  in  case  that,  at 
any  time  after  the  issue  of  such  certified  copy,  any  claim  to  the  orig- 
inal scrip  should  be  legally  substantiated  of  a  character  adverse  to  the 
title  of  the  present  claimant. 

FORM   OF   NOTICE. 

Wherbas,  on  the day  of ,  187 — ,  United  States  Revo- 
lutionary land-bounty  scrip  No. ,  for acres,  was  issued  by 

the  Department  of  the  Interior,  under  the  act  of  Congress  of  August 
31,  1852,  {or,  if  under  any  former  act^  mentioning  it j)  in  part  satisfac- 
tion of  Virginia  {or   United  States)  military  land  warrant  No. , 

granted  for  the  services  of  {name  of  officer,  soldier  or  seaman,)  who 
was  a  {description  of  service)  in  I  he  Virginia  Continental  {or  State) 
line,  {or  State  navy,)  {or  in  the  United  States  Continental  line  ;)  and 
WHEREAS  said  scrip  has  been  lost  or  destroyed,  notice  is  hereby  given 

that  on  the day  of ,  18 — ,  application  will  be  made  to  the 

Commissioner  of  the  General  Land-Office,  at  the  city  of  Washington. 
D.  C,  in  pursuance  of  the  rules  and  regulations  of  his  office,  for  the 
issue  of  a  certiBod  copy  in  lieu  of  said  lost  or  destroyed  scrip,  the  under- 
signed being  the  present  lawful  owner  {by  assignment  or  otherwise) 
thereof. 

Circulars  of  December  20,  1852,  June  30,  1854.  and  March  1,  1862. 

S.  S.  BURDETT,  Commissioner, 

An  Act  making  further  provisions  for  the  satisfaction  of  Virginia  land  war- 
rants. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  all  unsatisfied  outstanding 
military  land  warrants,  or  parts  of  warrants,  issued  or  allowed  prior  to 
the  first  day  of  March,  eighteen  hundred  and  fifty-two,  by  the  proper 
authorities  of  the  Commonwealth  of  Virginia,  for  military  services  per- 
formed by  the  officers  and  soldiers,  seamen  or  marines,  of  the  Virginia 
State  and  Continental  lines,  in  the  army  or  navy  of  the  Revolution, 
may  be  surrendered  to  the  Secretary  of  the  Interior,  who,  upon  being 
satisfied,  by  a  revision  of  the  proofs,  or  by  additional  testimony,  that 
any  warrant  thus  surrendered  was  fairly  and  justly  issued,  in  pursu- 
ance of  the  laws  of  said  Commonwealth,  for  military  services  so  ren- 
dered, shall  issue  land-scrip  in  favor  of  the  present  proprietors  of  any 
warrant  thus  surrendered,  for  the  whole  or  any  portion  thereof  yet  un- 
satisfied, at  the  rate  of  one  dollar  and  twenty-five  cents  for  each  acre 
mentioned  in  the  warrant  thus  surrendered,  and  which  remains  unsatis- 
fied ;  which  scrip  shall  be  receivable  in  payment  for  any  lands  owned  by 
the  United  States  subject  to  sale  at  private  entry ;  and  said  scrip  shall 
moreover  be  assignable  by  indorsement,  attested  by  two  witnesses.  In 
issuing  such  scrip  the  Secretary  is  authorized,  when  there  are  more  per- 
sons than  one  interested  in  the  same  warrant,  to  issue  to  each  person 
scrip  for  his  or  her  portion  of  the  warrant ;  and  where  infants  or  feme 
coverts  may  be  entitled  to  any  scrip,  the  guardian  of  the  infant,  and  the 
husband  of  the  feme-covert,  may  receive  and  sell  or  locate  the  same : 
Provided,  That  no  less  than  a  legal  subdivision  shall  be  entered  and 
paid  for  by  the  scrip  issued  in  virtue  of  this  act. 
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Sko.  2.  And  be  it  further  enacted^  That  this  act  shall  be  taken  as  a 
full  and  final  adjastment  of  all  bounty-land  claims  to  the  officers  and 
soldiers,  seamen  and  marines,  of  the  State  of  Virginia,  for  serv^ices  in 
the  war  of  the  Revolution  :  Provided,  That  the  State  of  Virginia  shall, 
by  a  proper  act  of  the  legislature  thereof,  relinquish  all  claim  to  the 
lands  in  the  Virginia  militai'j  land  district  in  the  State  of  Ohio. 

Sec.  3.  And  be  it  further  enacted,  That  in  settling  the  claims  of  the 
State  of  Ohio,  under  the  acts  of  March  second,  eighteen  hundred  and 
twenty-seven,  and  May  twenty-fourth,  eighteen  hundred  and  twenty- 
eight,  granting  lands  to  said  State  for  canal  purposes,  the  same  princi- 
ples shall  be  acted  upon  as  have  been  applied  under  the  provisions  of 
the  act  of  May  the  ninth,  eighteen  hundred  and  forty-eight,  entitled 
''An  Act  in  addition  to  an  act  therein  mentioned,"  for  the  settlement 
of  the  claims  of  the  State  of  Indiana  accruing  under  the  said  act  of 
March  the  second,  eighteen  hundred  and  twenty -seven. 

Approved,  August  31,  1852. 

An  Act  to  declare  the  meaning  of  the  act  entitled  ''An  Act  making  further 
provisions  for  the  satisfaction  of  Virginia  land  warrants,''  passed  August 
thirty-one,  eighteen  hundred  and  fifty-two. 

Be  it  enacted  by  th£  Senate  and  House  of  Bepresentaiives  of  the 
United  StcUes  of  America  in  Congress  assembled.  That  the  Secretary 
of  the  Interior,  in  executing  the  provisions  of  the  act  passed  August 
thirty-one,  eighteen  hundred  and  fifty-two,  entitled  "An  Act  making 
further  provisions  for  the  satisfaction  of  Virginia  land  warrants,"  be 
required  so  to  construe  the  same  as  to  authorize  the  satisfaction  in  scrip 
of  all  warrants  or  parts  of  warrants  issued  on  allowances  made  by  the 
executive  of  Virginia  prior  to  the  first  day  of  March,  eighteen  hundred 
and  fifty-two,  coming  within  the  principles  already  recognized  by  the 
Department  of  the  Interior  in  the  execution  of  the  provisions  of  the 
said  act,  and  whether  issued  before  or  since  the  first  day  of  March, 
eighteen  hundred  and  fifty -two :  Provided,  however.  That  no  warrant 
or  part  of  a  warrant  shall  be  satisfied  in  scrip,  founded  or  issued  on  any 
allowance  made  by  the  executive  of  Virginia  since  the  first  day  of 
March,  eighteen  hundred  and  fifty-two. 

Approved,  June  22,  1860. 
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WOODWARD  ET  AL.,  V.  STRICKLER. 

Donation  claim   under  the  act  of  September  27,  1850,  (9  Stat.,  497,}  for 
Oregon  Territory. 

Held— That  Strickler's  heirs  were  entitled  to  purchase  the  land  at  $1.25 
per  acre. 

DSPABTMSNT  OF  JUSTIOB, 

Ofvics  or  Assistant  Attorney  General, 
Washington,  November  10,  1871. 

Sib  : — ^I  have  considered  the  case  of  John  A.  Woodward  and  H,  H. 
Edwards^  homestead  claimants,  v.  The  Heirs-at-law  of  Wm.  A,  Strick- 
ler^  deceased,  donation  claimant. 

The  land  in  controversy  is  the  E.  i  of  S.  E.  i  Section  13,  T.  25  N., 
K.  3  E.,  and  W.  ^  of  S.  W.  \,  and  Lot  3  of  Section  18,  T.  25  N.,  R.  4 
E.,  Olympia,  Washington  Territory. 

The  local  officers  differed  in  opinion,  the  Register  deciding  in  favor 
of  the  donation  claimants,  holding  that  they  should  be  allowed  to  com- 
mute their  donation  claim  and  purchase  the  land  at  $1.25  per  acre,  and 
the  Receiver  deciding  in  favor  of  the  homestead  claimants. 

The  Commissioner  decided  in  favor  of  the  heirs  of  Strickler,  and 
granted  them  the  land  as  a  donation. 

Woodward  and  Edwards  have  appealed  to  the  Secretary. 

Strickler  became  a  resident  of  the  Territory  of  Oregon  in  November, 
1850,  and  went  upon  the  land  March  1,  1854.  April  7,  1855,  he  filed 
notification  alleging  residence  and  cultivation  from  date  of  settlement 
to  date  of  filing,  which  allegation  is  supported  by  the  affidavits  of  four 
disinterested  witnesses.  He  claims  the  land  under  the  donation  act  of 
September  27,  1850,  and  its  amendments. 

Shortly  after  this  he  was  forced  to  leave  his  claim  by  danger  from 
Indian  hostilities,  which  made  it  unsafe  for  him  to  return  till  the  fall  of 
1857  or  spring  of  1858. 

The  land  was  unsurveyed  at  the  time  he  filed  upon  it.  After  survey, 
and  on  the  16th  of  June,  1857,  he  amended  his  notification  so  as  to 
make  the  boundaries  of  his  claim  correspond  to  the  lines  of  the  govern- 
ment survey. 

April,  1856,  be  was  appointed  Register  of  the  Land-Office  at  Olym- 
pia, and  continued  in  that  position  until  December  28,  1858.  Whether 
he  then  returned  to  his  claim  or  not,  is  involved  in  doubt. 

A  letter  from  Hon.  S.  Garfielde,  who  was  Receiver  of  the  Land-Office 
at  Olympia  at  the  same  time  Strickler  was  Register,  states  that  he 
(Strickler)  '*  frequently  asserted  his  intention  to  return  to  his  claim  as 
soon  as  it  was  safe  from  Indians,  but  his  loss  of  mind  prevented  the 
execution  of  his  purpose." 
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Before  leaviDg  this  position  his  mind  became  so  much  affected  that 
he  was  unable  to  transact  any  business,  and  was  obliged  to  employ  a 
clerk,  who  performed  all  his  official  duties. 

His  malady  increased  until  in  1859  he  wandered  off,  and  has  not 
since  been  heard  of. 

Aug.  27,  1868,  Henry  L.  Gessler,  on  the  presumption  of  Strickler's 
death,  took  out  letters  of  administration  on  his  estate,  and  January  11, 
1869,  made  cpplication  to  the  Land-Office  for  a  patent  to  the  land. 

January  2,  1869,  Woodward  and  Edwards  made  homestead  filings 
covering  the  tracts  in  controversy. 

Strickler's  residence  up  to  June  1,  1854,  was  in  a  house  that  was  in- 
cluded in  the  boundaries  of  his  original  notification,  but  left  out  of  his 
amended  filing.  After  June  1,  1854,  he  lived  in  the  one-half  of  a 
double  house,  standing  half  on  his  claim  and  half  on  the  neighboring 
claim  of  one  Ross. 

This  house  was  two  stories,  had  a  partition  running  through  the 
centre  of  it  on  the  line  of  the  boundary  between  the  claims,  and  had  an 
entrance  on  each  claim. 

During  the  early  part  of  his  settlement  he  was  engaged  in  partnership 
with  H.  L.  Gessler  and  John  Ross  in  erecting  a  saw  mill  and  dam,  but  the 
project  was  abandoned  on  account  of  the  decline  in  the  price  of  lumber. 

The  fourth  section  of  the  Act  of  September  27th,  1850,  9  Stat,  497, 
provides  that  there  shall  be  granted  to  every  citizen  of  the  United 
States,  above  the  age  of  eighteen  years,  who  shall  become  a  resident  of 
the  Territory  of  Oregon,  (now  Washington,)  before  the  first  day  of  De- 
cember, 1850,  and  who  shall  have  resided  upon  and  cultivated  the  same 
for  four  consecutive  years,  the  quantity  of  three  hundred  and  twenty 
acres  of  land,  if  a  single  man.  And  that  where  a  party  shall  have  died 
before  patent  issues,  the  children  or  heirs  of  the  deceased  shall  be  en- 
titled to  the  interest  of  the  deceased  in  equal  proportions,  except  where 
the  deceased  shall  otherwise  dispose  of  it  by  testament  duly  and 
properly  executed. 

The  Act  of  February  14,  1853,  10  Stat,  158,  provides  that  settlers 
shall,  in  lieu  of  the  term  of  continued  occupation  after  settlement,  be 
permitted,  after  occupation  for  two  years,  to  pay  for  the  land  at  the 
rate  of  one  dollar  and  twenty-five  cents  per  acre. 

The  Act  of  July  17,  1854,  10  Stat,  305,  reduces  the  necessary  time 
of  occupancy  before  purchase  to  one  year. 

Strickler's  actual  occupancy  of  the  land  from  March  1,  1854,  to  April 
7,  1855,  and  constructive  occupancy  from  that  time  till  the  middle  of 
February,  1858,  and  during  the  danger  from  Indian  hostilities,  makes  a 
period  of  a  little  less  than  four  years.  Had  he  then  returned  to  the 
land  he  might  possibly  have  been  able  to  perfect  his  claim  to  it  as  a 
donation.  This  he  did  not  do.  He  had  been  appointed  Register  of 
the  Land-Office  at  Olympia,  in  April,  1856,  and  continued  to  act  in 
that  capacity  up  to  December  28,  1858.  The  time  he  was  in  this  po- 
sition after  the  danger  from  Indian  hostilities  was  over  cannot  be  con- 
strued to  be  occupation  of  his  claim,  or  allowed  to  his  credit  on  the 
necessary  four  years  occupancy.  The  fact  of  his  residing  on  and 
cultivating  the  land  for  more  than  one  year  is  well  established,  and 
were  he  living  he  would  be  entitled  to  purchase  it,  under  the  amenda- 
tory acts  of  1853  and  1854,  at  the  rate  of  $1.25  per  acre.  Being  dead, 
his  heirs  succeed  to  his  interest  by  the  express  provisions  of  the  fourth 
Section  of  the  act  of  1850. 
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I  therefore  recommend  that  the  CommissioDer's  decision  be  modified 
80  as  to  allow  the  heirs  of  Mr.  Strickler  to  purchase  the  land  at  $1.25 
per  acre,  upon  complying  with  the  requirements  of  the  donation  laws. 

Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney  OeneraL 
Hon.  C.  Delano,  Secretary  of  Interior. 
Concurred  in  by  the  Secretary,  Nov.  14,  1871. 


No.  587. 

DAVID  8.  MAYNARD. 

Donation  Claim  under  the  act  of  1850,  September  27th. 

Held — That  a  wife  who  had  been  divorced  before  the  four  years  of  cul- 
tivation had  expired  was  not  entitled,  and  that  a  wife  who  had  been 
married  after  December  1,  1850,  was  not  entitled. 

Decision  by  the  Secretary,  March  1,  1873. 


No.  588. 

WARWICK  AND  DAVIS. 

Entries  under  the  donation  acts  prima  fade  regular  and  valid  cannot  be  set 
aside  on  the  allegation  of  fraud,  made  by  third  parties,  who  had  no  inter- 
est in  the  land  prior  to  the  entries. 
The  donation  act  approved  February  14, 1853,  does  not  limit  entries  under 

it  to  surveyed  land. 

Department  of  the  Interior, 

Washington,  D.  C,  May  29,  1874. 

Sir: — I  have  examined  the  appeals  of  Wilkins  Warwick  and  A.  J. 
Davis  from  your  decision  of  July  5,  1873,  cancelling  their  respective 
entries  made  under  the  donation  act  of  September  27,  1850,  and  the  sev- 
eral acts  amendatory  thereof,  for  certain  lands  in  T.  25  S.,  R.  13  W., 
Oregon. 

The  facts  in  these  cases  are  correctly  recited  in  your  decision,  from 
which  it  appears  that  the  claimants  fully  complied  with  all  the  require- 
ments of  the  donation  act,  made  final  proof,  entered  the  land  claimed, 
and  paid  for  the  same  prior  to  October,  1856.  The  present  contests 
were  initiated  during  the  years  1869  and  1870,  at  the  instance  of  cer- 
tain persons  who,  by  ex  parte  evidence  filed  upon  appeal,  appear  to  be 
interested  in  a  certain  town  site  recently  located  upon  the  lands  in  ques- 
tion. At  the  date  named  these  parties  appeared  before  the  local  officers 
and'alleged  substantially  and  in  legal  effect;  fraud  in  the  original  entries. 
Notice  of  trial  was  given  by  publication,  the  citation  setting  forth  that 
the  charge  was  one  of  '*  abandonment."  No  appearance  being  entered 
by  the  defendants,  the  local  officers  decided  that  the  entries  should  be 
cancelled.  The  claimants  appealed  to  your  office,  and  were  there  repre- 
sented by  counsel.  They  are  now  so  represented  before  the  Depart- 
ment, and  it  is  stated  on  their  behalf  in  argument  that  shortly  after  his 
entry  Warwick  sold  the  land  entered  by  him  to  Davis,  and  that  there- 
after, and  subsequently  to  his  owt  entry,  Davis  removed  from  Oregon, 
and  has  since  his  removal  been  a  resident  of  Helena,  Montana. 

It  is  evident,  from  a  consideration  of  the  facts  recited,  that  these  cases 
are  of  that  class  whose  entries,  prima  facie  regular  and  valid,  are 
sought  to  be  set  aside  on  the  ground  of  fraud,  by  third  parties  alleging 
and  claiming  no  prior  interest  in  the  land.     The  Department  has  re- 
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peatedly  held  that  proceedings  of  this  character  cannot  be  maintained, 
and  I  apply  the  well-settled  rule  to  this  case. 

The  controversy,  as  presented  upon  appeal,  and  as  apparently  pre- 
sented to  your  office,  however,  raises  a  single  question  of  law,  relating 
to  the  construction  of  the  first  section  of  the  act  of  Congress  approved 
February  14,  1853,  (10  Stat,  158,)  under  which  these  entries  were 
made.  It  is  admitted  that  at  the  date  of  the  entry  the  lands  were  un- 
surveyed,  and  it  is  claimed,  and  so  held  by  your  office,  that  the  act  limits 
entries  under  it  to  surveyed  lands. 

1  am  unable  to  agree  with  you  in  this  construction.  The  language 
used  is  somewhat  ambiguous,  but  it  is  undoubtedly  susceptible  of  a  con- 
struction to  include  unsurveyed  land,  and  such  a  construction  seems  to 
be  in  strict  conformity  with  the  spirit  of  the  act  and  the  objects  intended 
to  be  accomplished  by  its  passage.  The  construction  adopted  is  ex- 
tremely technical,  and  I  think  contrary  to  the  policy  of  the  act,  which 
was  a  benevolent  statute,  and  as  such  has  received  in  all  adjudicated 
cases  arising  under  it  an  exceptionally  liberal  interpretation.  (Stark  v. 
Stair,  6  Wall.,  402 ;  Silver  v.  Ladd,  7  Wall.,  219.)  Under  these  cir- 
cumstances, more  especially  in  view  of  the  principles  enunciated  by  the 
Supreme  Court  in  the  cases  cited,  I  am  constrained  to  adopt  a  more  lib- 
eral construction  than  the  one  followed  by  you,  and  I  accordingly  decide 
upon  the  merits  of  the  case  that  the  entries  in  question  were  valid, 
limiting  that  of  Warwick  to  160  acres,  and  should  be  passed  to  patent 
with  the  above  limitation.  , 

Your  decision  is  reversed,  and  the  papers  transmitted  with  your  let- 
ter of  November  19,  1873,  are  herewith  returned. 

Very  respectfully, 

0.  DELANO,  Secretary 
Hon.  W.  W.  Curtis,  Acting  Oommiaaioner  (General  Land- Office, 


No.  589. 

ROMAN  CATHOLIC  MISSION  OF  ST.  JAMES. 

Claim  under  act  of  August  14,  1848  (9  Stat.  323)  for  640  acres  of 
land,  Washington  territory. 

Held — That  the  Commissioner  of  the  General  Land-Office  has  juris- 
diction to  hear  and  determine  these  Mission  Claims.  This  overrules 
the  opinion  of  Atty-Genl.  Bates,  (11  Op.  47,)  and  is  sustained  by  the 
present  Atty-Genl.  Williams.     See  his  letter  in  this  case. 

That  the  act  gave  an  immediate  vested  right. 

That  only  the  land  actually  occupied  and  shown  with  reasonable  cer- 
tainty to  have  specific  boundaries  passed  under  the  act.  There  must 
be  such  an  assertion  of  claim  as  would  be  notice  to  any  other  persons 
attempting  to  gain  possession ;  such  as  a  marking  out  of  the  claim  by 
stakes  or  blazed  trees,  &c. 

Decision  by  Acting  Secretary  Cowen,  May  10,  1872. 
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No.  591. 

BARNARD  WARDEN,  bt  al. 

These  parties  made  homestead  entries  in  good  faith,  hut  failed  to  make  final 

proof  within  seven  years. 
No  adverse  claims;  one  was  sick,  one  lame,  one  had  lost  his  receipt,  &c. 

Several  were  ignorant  of  the  law. 

Held— That  these  were  cases  of  ignorance,  accident  and  mistake,  and  that 
the  proofs  should  he  received  under  the  acts  of  August  3, 1846,  (9  Stat.  51,) 
and  June  26, 1856,  (11  Stat.  22,)  and  referred  to  the  Board  consisting  of  the 
Secretary  of  Interior,  Attorney-General  and  Commissioner  of  the  General 
Land-Office. 

Department  of  Justioe, 
Offioe  of  Assistant  Attorney  General, 

Washington,  May  16,  1871. 

Sir: — I  have  considered  tbe  matter  relating  to  the-  homestead  entries 
of  Barnard  Warden  and  others,  referred  to  you  by  the  Commissioner  of 
the  General  Land-Office  by  his  letter  of  the  24th  of  February,  1871. 

It  appears  that  the  parties  have  severally  made  homestead  entries  in 
good  faith,  and  have  in  all  respects  complied  with  the  law,  except  that 
they  have  failed  to  make  final  proof  within  seven  years  from  the  date  of 
their  respective  entries. 

There  are  no  adverse  claims.  A  majority  of  the  parties  give  ignor- 
ance of  the  law  as  an  excuse  for  not  making  the  proof  within  the  time. 

One  was  sick,  one  was  lame,  one  had  lost  his  receipt,  one  lived  at  a 
great  distance  from  the  land-office,  and  one  made  a  mistake  in  estimat- 
ing the  time  that  had  elapsed. 

By  the  act  of  August  3,  1846,  (9  Stat.  61,)  it  was  Provided,  "  That 
the  Commissioner  of  the  General  Land-Office  be,  and  is  hereby  author- 
ized and  empowered,  to  determine  upon  principles  of  equity  and  jus- 
tice as  recognized  in  the  courts  of  equity ;  and  in  accordance  with  the 
general  rules  and  regulations  to  be  settled  by  the  Secretary  of  the 
Treasury,  the  Attorney  General  and  Commissioner  conjointly,  con- 
sistently with  such  principles,  all  cases  of  suspended  entries  now  exist- 
ing in  said  land-office,  and  to  adjudge  in  what  cases  patents  shall  issue 
upon  the  same : 

"Provided,  however,  That  such  adjudications  shall  be  made  within 
two  years  from  the  passage  of  this  act,  and  be  first  approved  by  the 
Secretary  of  the  Treasury  and  the  Attorney  General,  and  shall  operate 
to  divest  the  United  States  of  the  title  of  the  land  embraced  by  such 
entries,  without  prejudice  to  the  rights  of  conflicting  claimants." 

It  was  further  provided  that  patents  should  issue  in  all  cases  that 
were  confirmed  by  the  board.  Afterwards,  and  on  the  26th  of  June, 
1866,  the  following  act  was  passed :  "  Be  it  enacted,  etc..  That  the 
several  provisions  of  the  act  approved  March  third,  eighteen  hundred 
and  fifty-three,  in  relation  to  suspended  entries  of  public  lands,  and  the 
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several  provisions  of  the  act  approved  August  third,  eighteen  hundred 
and  forty-six,  in  relation  to  suspended  pre-emption  land  claims,  be,  and 
the  same  are  hereby  revived  and  continued  in  force,  and  those  provi- 
sions are  hereby  declared  to  be  applicable  to  all  cases  of  suspended  en- 
tries and  locations  which  have  arisen  since  said  acts  were  passed  or 
which  were  omitted  to  be  acted  upon  under  either  of  said  acts,  as  well 
as  to  all  cases  of  a  similar  kind  which  may  hereafter  occur,  and  shall  be 
regarded  as  applying  to  locations  under  bounty  land  warrants,  as  well 
as  to  the  ordinary  entries  or  sales,  and  to  all  other  pre-emption  cases  or 
locations  where  the  law  has  been  substantially  complied  with  and  the 
error  or  informality  has  arisen  from  ignorance,  accident  or  mistake,  and 
is  satisfactorily  explained,  and  where  the  rights  of  no  other  claimant  or 
pre-emptor  will  be  prejudiced,  or  where  there  is  no  adverse  claim." 
(11  Stat,  22.) 

The  Homestead  Act  was  passed  May  20,  1862. 

It  required  the  party  wishing  to  take  advantage  of  its  provisions  to 
file  an  affidavit  before  the  register  or  receiver,  setting  forth  certain  mat- 
ters, fLiid  thereupon  permitted  him  to  make  an  entry  of  160  acres  of  land 
specified  in  the  affidavit. 

No  patent  could  issue  until  the  expiration  of  five  years  from  the  date 
of  such  entry,  and  at  the  expiration  of  five  years,  or  at  any  time  within 
two  years  thereafter,  the  party  was  required  to  prove  by  two  credible 
persons  that  he  had  resided  upon  or  cultivated  the  land  for  the  term  of 
five  years,  "immediately  succeeding  the  time  of  filing  his  said  affidavit." 

The  question  now  presented  is  this :  Is  a  homestead  entry  such  an 
entry  as  is  provided  for  in  the  act  of  1856  ? 

It  will  be  observed  that  the  language  used  in  that  act  is  very  broad. 
It  was  intended  to  cover  all  entries  and  locations  then  known  to  the 
law.  Was  it  intended  to  apply  to  all  cases  that  should  thereafter  be 
created  by  law  f  I  think  it  was,  provided  they  were  similar  to  those 
then  in  existence. 

The  language  is:  "Those  provisions  are  hereby  declared  to  be  appli- 
cable to  all  cases  of  suspended  entries  and  locations  which  have  arisen 
since  said  acts  were  passed,  or  which  were  omitted  to  be  acted  upon 
under  either  of  said  acts,  as  well  as  to  all  cases  of  a  similar  kind  which 
may  hereafter  occur. ^^ 

If  it  had  been  the  intention  of  Congress  to  limit  this  remedy  to  the 
entries  then  authorized  by  law,  it  would  have  said,  "  as  well  as  to  all 
cases  which  may  hereafter  occur,"  instead  of,  "  all  cases  of  a  similar 
kind  which  may  hereafter  occur." 

A  homestead  entry  is  a  similar  entry  to  those  before  recognized. 
Congress  has  seen  fit  to  give  160  acres  to  the  homestead  settler  who 
will  pay  ten  dollars  and  the  other  necessary  expenses,  and  who  will 
settle  upon  and  cultivate  the  land  for  five  years.  It  evidently  regarded 
the  settlement  and  cultivation  for  that  period  as  an  equivalent  for  the 
land,  and  as  valuable  to  the  government  as  a  money  consideration 
would  be. 

Ignorance  of  the  law  is,  in  my  opinion,  such  ignorance  as  is  meant 
in  the  act  of  1856.  In  fact,  it  is  the  only  kind  of  ignorance  that  would 
be  likely  to  result  injuriously  to  a  homestead  claimant.  The  other  cases 
of  accident  and  mistake  are  such  as  are  fairly  within  the  spirit  of  the 
act. 

The  law  is  a  remedial  one,  and  should  be  liberally  construed.  These 
claimants  have  substantially  complied  with  it,  and  made  lasting  and 
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valuable  improvements,  and  it  would  be  cruel  on  technical  grounds  to 
deprive  them  of  their  home  and  probably  their  all. 

I  advise  that  their  cases  be  submitted  to  the  board  mentioned  in  the 
act  of  1846  for  their  adjudication,  substituting  the  Secretary  of  the  In- 
terior for  the  Secretary  of  the  Treasury  as  provided  by  law. 
Very  respectfully, 

WALTER  H.  SMITH,  Assistant  Attorney  General, 
Hon.  C.  Delano,  Secretary  of  the  Interior, 
Concurred  in  by  the  Secretary,  May  19,  1871. 


No.  592. 

GEO.  CAROBEEN. 

Carobeen  made  homestead  entry,  but  did  not  remove  with  his  family 
upon  it  until  after  six  months  from  the  time  of  his  entry. 

Ho  then  moved  upon  it,  made  valuable  improvements,  and  lived  there 
many  years.  He  was  prevented  from  moving  his  family  by  the  con- 
dition of  a  swamp  road  that  led  to  his  land. 

Held — That  his  was  a  case  of  suspended  entry,  and  proper  to  be  sub-^ 
mitted  to  the  Board. 

That  a  homestead  entry  commences  when  the  claimant  shows  his 
qualifications,  takes  the  oath  and  pays  the  first  fee.  That  the  entry  may 
properly  be  considered  as  '^  suspended  "  when  he  applies  to  make  final 
proof,  and  his  entry  is  found  defective  in  law,  and  is  not  passed  for 
patent  or  rejected. 

Decision  by  the  Secretary,  Nov.  3,  1871. 


No.  593. 

ABRAHAM  BUCK. 

Buck  made  homestead  entry  and  cultivated  and  improved  the  land 
from  date  of  entry,  but  did  not  reside  on  the  land  for  four  and  a  half 
years  after  entry.  He  was  ignorant  that  residence  was  necessary.  As 
soon  as  informed  he  built  a  house  on  the  land  and  has  resided  on  it 
from  that  date  (more  than  two  years).  There  is  no  adverse  claim.  His 
improvements  are  substantial  and  valuable,  and  there  is  no  doubt  of  his 
good  faith. 

Held — That  the  case  was  a  proper  one  to  be  sent  to  the  Board. 

Decision  by  the  Secretary,  Nov.  13,  1872. 


No.  594. 

MICHAEL  EWART. 

Ewart  made  homestead  entry  September  1,  1865.  He  was  poor,  a 
minister  of  the  Gosi>el,  made  valuable  improvements,  and  was  himself 
on  the  laud  by  day,  but  at  night  went  to  the  place  where  his  wife  and 
family  resided,  some  four  miles  distant,  and  where  his  congregation 
was.  He  swears  that  he  thought  and  believed  he  was  complying  with 
the  homestead  law. 

Held — That  his  entry  should  be  directed  to  be  suspended,  and  then 
referred  to  the  Board. 

Decision  by  the  Acting  Secretary,  March  31,  1873. 
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TITLE  XIV-SURVEYS. 


No.  596. 

CIRCULAR  INSTRUCTIONS 

To  give  effect  to  the  act  of  Congress  approved  March  3, 1871,  (Part  II.,  No. 
36,)  directing  deposits  made  for  the  survey  of  public  lands  to  go  in  part 
payment  of  the  lands  thus  surveyed. 

Department  of  the  Intebiob, 

General  Land  Office, 

May  6,  ISU. 

Obntlembn: — By  an  act  of  Congress  approved  March  3, 1871,  en- 
titled "An  act  to  amend  an  act  entitled  'An  act  to  reduce  the  expenses 
of  the  survey  and  sale  of  the  public  lands  in  the  United  States,' " 
approved  May  30,  1862,  the  following  became  a  provision  of  law: 

"  Seotion  11.  And  be  U  further  enacted^  That  in  all  cases  where  set* 
tiers  shall  make  deposits  in  accordance  with  this  act,  to  the  credit  of 
the  United  States,  for  public  surveys,  such  amounts  so  deposited 
shall  go  in  part  payment  for  their  lands  situated  in  the  townships,  the 
surveying  of  which  is  paid  for  out  of  said  deposits,  and  effect  shall  be 
given  to  this  act  by  regulations  to  be  prescribed  by  the  Commissioner 
of  the  General  Land-OflBce." 

In  order  to  carry  the  foregoing  into  effect,  the  following  regulaUoos 
are  prescribed  for  your  observance,  viz : 

When  one  or  more  settlers  on  public  lands  shall  apply  to  the  Sar- 
veyor-General  of  the  district  within  which  such  lands  are  situated,  for 
the  survey  of  a  particular  township,  at  his  or  their  expense,  that  officer 
shall  furnish  to  said  applicant  or  applicants  two  separate  estimates,  oDe 
being  the  cost  of  the  subdivisional  survey  of  the  surveyable  portion  of 
the  entire  township,  and  the  other  to  cover  the  expense  of  platting  the 
survey  as  required  by  the  10th  section,  act  of  May  30,  1862,  and  the 
resolution  explanatory  of  the  same  of  July  1,  1864.  (U.  S  Laws,  vol. 
10,  p.  410,  and  vol.  11,  p.  414,  respectively.) 

Settlers  availing  themselves  of  the  provisions  of  the  above  quoted 
section  shall  deposit  with  a  United  States  designated  depositary,  to  tbc 
credit  of  the  U.  S.  Treasurer,  on  account  of  surveying  the  public  lands 
and  clerk  hire  in  the  Surveyor-GeneraPs  office,  in  the  district  in  which 
their  claims  are  situated,  the  sums  estimated,  as  aforesaid,  as  the  cost 
of  the  field  and  office  work. 

The  Surveyor  General  will  take  precaution  to  estimate  adequate 
sums,  thereby  preventing  any  deficiency  in  the  payment  of  deputy  sur- 
veyor, as  well  as  for  clerk  hire  involved  in  the  service 

Where  several  settlers  desire  the  survey  of  the  same  township,  the 
necessary  deposits  to  cover  all  expenses  of  the  survey  and  platting  mar 
be  so  subdivided  as  to  be  proportionate  to  the  amount  of  lands  within 
the  township  claimed  by  each  settler ;  this,  however,  is  a  matter  to  be 
regulated  by  parties  applying  for  such  surveys,  but  all  applicants  should 
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be  informed  that  the  law  makes  no  provision  for  the  refunding  of  any 
excess  of  the  deposit  over  the  value  of  the  lands  taken ;  the  excess, 
however,  if  any,  over  and  above  the  actual  cost  of  the  survey  in  the  field 
and  office  work,  will  be  refunded  as  heretofore  under  the  resolution  of 
Congress  of  July  1,  1864.     (U.  S.  Laws,  vol.  11,  p.  414.) 

No  certificates  of  deposit  can  be  received  in  payment  by  the  Receiver 
for  more  than  the  cost  of  the  land  at  government  price,  and  when  the 
certificate  is  for  more  than  that  amount,  the  Receiver  will  indorse  the 
amount  for  which  it  is  received,  and  will  charge  the  United  States  with 
that  sum  only,  and  not  with  the  sum  named  on  the  face  of  the  cer- 
tificate. 

Where  the  amount  of  deposit  is,  however,  less  than  the  cost  of  the 
land,  the  certificate  will  of  course  be  received  at  its  face  value,  and  the 
remainder  of  cost  of  land  paid  for  in  cash. 

Assuming  that  the  estimated  cost  of  survey,  (both  office  and  field 
work,)  is  $850,  which  amount  the  party  deposits,  and  the  actual  cost  is 
$800 ;  the  party  will  be  entitled,  under  the  act  of  July  1,  1864,  to  the 
$50  thus  deposited  in  excess  of  the  actual  cost  of  the  field  and  office 
work ;  but  he  will  not  be  entitled  to  the  return  of  the  $600  deposited  in 
excess  of  the  government  cost  of  one  hundred  and  sixty  acres  at  $1.25 
per  acre  (amounting  to  $200). 

If,  however,  there  are  several  applicants,  the  amounts  deposited  by 
each  can  be  equitably  arranged  among  themselves,  provided,  of  course, 
the  aggregate  deposits  cover  the  estimated  expenses  of  the  survey  and 
incidental  clerk  hire. 

The  Surveyor-General  shall  distinctly  state  to  the  applicant  that  the 
application  for  survey  and  depositing  of  the  money  will  give  no  pre- 
ference right  to  the  land  where  adverse  claims  exist,  and  that  all  con- 
tests relative  to  lands  applied  for,  whenever  they  arise,  must  be  investi- 
gated, and  passed  upon  by  the  proper  local  land -office  before  pre-emption 
entry  can  he  allowed  or  the  deposit  credited  to  the  depositing  settler,  as 
the  benefits  conferred  by  the  act  of  Congress  approved  March  3,  1871, 
herein  before  cited,  inure  exclusively  to  pre- emptors  under  existing 
laws. 

In  making  his  monthly  and  quarterly  returns,  the  Receiver  shall  desig- 
nate the  lands  in  payment  for  which  certificates  of  deposits  were  used  by 
settlers  under  the  law,  describing  separately  in  his  receipts,  the  amounts 
of  such  payments  and  the  balances  paid  in  cash,  if  any  occur,  crediting 
the  United  States  in  said  returns  with  the  acres  and  purchase  money 
of  the  lands  embraced  by  the  class  of  entries  alluded  to,  and  debiting 
the  same  with  the  amounts  of  the  respective  deposits  applied  in  pay- 
ment therefor,  as  shown  by  the  certificates  of  deposit,  which  are  to  be 
sent  up  as  vouchers  with  appropriate  quarterly  accounts. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 
To  THE  'Survetors-General,  Registers  and  Receivers. 

[Compare  carefully  with  No.  597.] 
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TITLE  XIV-SURVEYS. 


No.  596. 

CIRCULAR  INSTRUCTIONS 

To  give  effect  to  the  act  of  Congress  approved  March  3, 1871,  (Part  II.,  No. 
36,}  directing  deposits  made  for  the  survey  of  public  lands  to  go  in  part 
payment  of  the  lands  thus  surveyed. 

Department  of  the  Interior, 

General  Land  Office, 

May  6,  1871. 

Oentlembn: — Bj  an  act  of  Congress  approved  March  3,  1871,  en- 
titled ''An  act  to  amend  an  act  entitled  'An  act  to  reduce  the  expenses 
of  the  survey  and  sale  of  the  public  lands  in  the  United  States,'  " 
approved  May  30,  1862,  the  following  became  a  provision  of  law: 

"  Section  11.  And  be  it  further  enacted^  That  in  all  cases  where  set- 
tlers shall  make  deposits  in  accordance  with  this  act,  to  the  credit  of 
the  United  States,  for  public  surveys,  such  amounts  so  deposited 
shall  go  in  part  payment  for  their  lands  situated  in  the  townships,  the 
surveying  of  which  is  paid  for  out  of  said  deposits,  and  effect  shall  be 
given  to  this  act  by  regulations  to  be  prescribed  by  the  Commissioner 
of  the  General  Land-Office." 

In  order  to  carry  the  foregoing  into  effect,  the  following  regulations 
are  prescribed  for  your  observance,  viz : 

When  one  or  more  settlers  on  public  lands  shall  apply  to  the  Sur- 
veyor-General of  the  district  within  which  such  lands  are  situated,  for 
the  survey  of  a  particular  township,  at  his  or  their  expense,  that  officer 
shall  furnish  to  said  applicant  or  applicants  two  separate  estimates,  one 
being  the  cost  of  the  subdivisional  survey  of  the  surveyable  portion  of 
the  entire  township,  and  the  other  to  cover  the  expense  of  platting  the 
survey  as  required  by  the  10th  section,  act  of  May  30,  1862,  and  the 
resolution  explanatory  of  the  same  of  July  1,  1864.  (U.  S  Laws,  vol. 
10,  p.  410,  and  vol.  11,  p.  414,  respectively.) 

Settlers  availing  themselves  of  the  provisions  of  the  above  quoted 
section  shall  deposit  with  a  United  States  designated  depositary,  to  the 
credit  of  the  U.  S.  Treasurer,  on  account  of  surveying  the  public  lands 
and  clerk  hire  in  the  Surveyor-General's  office,  in  the  district  in  which 
their  claims  are  situated,  the  sums  estimated,  as  aforesaid,  as  the  cost 
of  the  field  and  office  work. 

The  Surveyor  General  will  take  precaution  to  estimate  adequate 
sums,  thereby  preventing  any  deficiency  in  the  payment  of  deputy  sur- 
veyor, as  well  as  for  clerk  hire  involved  in  the  service 

Where  several  settlers  desire  the  survey  of  the  same  township,  the 
necessary  deposits  to  cover  all  expenses  of  the  survey  and  platting  may 
be  so  subdivided  as  to  be  proportionate  to  the  amount  of  lands  within 
the  township  claimed  by  each  settler ;  this,  however,  is  a  matter  to  be 
regulated  by  parties  applying  for  such  surveys,  but  all  applicants  should 
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be  informed  that  the  law  makes  no  provision  for  the  refunding  of  any 
excess  of  the  deposit  over  the  value  of  the  lands  taken ;  the  excess, 
however,  if  any,  over  and  above  the  actual  cost  of  the  survey  in  the  field 
and  office  work,  will  be  refunded  as  heretofore  under  the  resolution  of 
Congress  of  July  1,  1864.     (U.  S.  Laws,  vol.  11,  p.  414.) 

No  certificates  of  deposit  can  be  received  in  payment  by  the  Receiver 
for  more  than  the  cost  of  the  land  at  government  price,  and  when  the 
certificate  is  for  more  than  that  amount,  the  Receiver  will  indorse  the 
amount  for  which  it  is  received,  and  will  charge  the  United  States  with 
that  sum  only,  and  not  with  the  sum  named  on  the  face  of  the  cer- 
tificate. 

Where  the  amount  of  deposit  is,  however,  less  than  the  cost  of  the 
land,  the  certificate  will  of  course  be  received  at  its  face  value,  and  the 
remainder  of  cost  of  land  paid  for  in  cash. 

Assuming  that  the  estimated  cost  of  survey,  (both  office  and  field 
work,)  is  $850,  which  amount  the  party  deposits,  and  the  actual  cost  is 
$800 ;  the  party  will  be  entitled,  under  the  act  of  July  1,  1864,  to  the 
$50  thus  deposited  in  excess  of  the  actual  cost  of  the  field  and  office 
work ;  but  he  will  not  be  entitled  to  the  return  of  the  $600  deposited  in 
excess  of  the  government  cost  of  one  hundred  and  sixty  acres  at  $1.25 
per  acre  (amounting  to  $200). 

If,  however,  there  are  several  applicants,  the  amounts  deposited  by 
each  can  be  equitably  arranged  among  themselves,  provided,  of  course, 
the  aggregate  deposits  cover  the  estimated  expenses  of  the  survey  and 
incidental  clerk  hire. 

The  Surveyor-General  shall  distinctly  state  to  the  applicant  that  the 
application  for  survey  and  depositing  of  the  money  will  give  no  pre- 
ference right  to  the  land  where  adverse  claims  exist,  and  that  all  con- 
tests relative  to  lands  applied  for,  whenever  they  arise,  must  be  investi- 
gated, and  passed  upon  by  the  proper  local  land -office  before  pre-emption 
entry  can  he  allowed  or  the  deposit  credited  to  the  depositing  settler,  as 
the  benefits  conferred  by  the  act  of  Congress  approved  March  3,  1871, 
herein  before  cited,  inure  exclusively  to  pre- emptors  under  existing 
laws. 

In  making  his  monthly  and  quarterly  returns,  the  Receiver  shall  desig- 
nate the  lands  in  payment  for  which  certificates  of  deposits  were  used  by 
settlers  under  the  law,  describing  separately  in  his  receipts,  the  amounts 
of  such  payments  and  the  balances  paid  in  cash,  if  any  occur,  crediting 
the  United  States  in  said  returns  with  the  acres  and  purchase  money 
of  the  lands  embraced  by  the  class  of  entries  alluded  to,  and  debiting 
the  same  with  the  amounts  of  the  respective  deposits  applied  in  pay- 
ment therefor,  as  shown  by  the  certificates  of  deposit,  which  are  to  be 
sent  up  as  vouchers  with  appropriate  quarterly  accounts. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
To  the'Subvetors-Gensral,  Registers  and  Receivers. 

[Compare  carefully  with  No.  597.] 
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No.  597. 

CIRCULA.R  INSTRUCTIONS 

To  pive  effect  to  the  Act  of  Congrress  approved  March  3, 1871,  (Part  II.,  No. 
3(J.)  directing  deposits  made  for  the  survey  of  public  lands  to  go  in  part 
payment  of  the  lands  thus  surveyed- 

Department  of  the  Interior, 

General  Land  Office, 

February  25,  1873. 

Gentlemen: — By  an  act  of  Congress  approved  March  3,  1871,  enti- 
tled *'An  act  to  amend  an  act  entitled  'An  act  to  reduce  the  expenses 
of  the  survey  and  sale  of  the  public  lands  in  the  United  States,* "  ap- 
proved May  30,  1862,  the  following  became  a  provision  of  law: 

"Section  11.  And  he  it  further  enacted^  That  in  all  cases  where 
settlers  shall  make  deposits  in  accordance  with  this  act,  to  the  credit  of 
the  United  States,  for  public  surveys,  such  amounts  so  deposited  shall 
go  in  part  payment  for  their  lands  situated  in  the  townships,  the  sur- 
veying of  which  is  paid  for  out  of  said  deposits,  and  effect  shall  be 
given  to  this  act  by  regulations  to  be  prescribed  by  the  Commissioner 
of  the  General  Land-Office." 

In  order  to  carry  the  foregoing  into  effect,  the  following  regulations 
are  prescribed  for  your  observance,  viz  : 

When  one  or  more  settlers  on  public  lands  shall  apply  to  the  Sur- 
veyor-General of  the  district  within  which  such  lands  are  situated,  for 
the  survey  of  a  particular  township,  at  his  or  their  expense,  that  officer 
shall  furnish  to  said  applicant  or  applicants  two  separate  estimates,  one 
being  the  cost  of  the  subdivisional  survey  of  the  surveyable  portion  of 
the  entire  township,  and  the  other  to  cover  the  expense  of  platting  the 
survey  as  required  by  the  10th  section,  act  of  May  30,  1862,  and  the 
resolution  explanatory  of  the  same  of  July  1, 1864  (U.  S.  Laws,  vol.  12, 
p.  410,  and  vol.  13,  p.  414,  respectively). 

Settlers  availing  themselves  of  the  provisions  of  the  abpve  quoted 
section  shall  deposit  with  a  United  States  designated  depositary,  to  the 
credit  of  the  U.  S.  Treasurer,  on  account  of  surveying  the  public  lands 
and  clerk  hire  in  the  Surveyor-GeneraPs  office,  in  the  district  in  which 
their  claims  are  situated,  the  sums  estimated  as  aforesaid,  as  the  cost  of 
the  field  and  office  work. 

The  Surveyor  General  will  take  precaution  to  estimate  adequate 
sums,  thereby  preventing  any  deficiency  in  the  payment  of  deputy  sur- 
veyor, as  well  as  for  clerk  hire  involved  in  the  service. 

Where  several  settlers  desire  the  survey  of  the  same  township,  the 
necessary  deposits  to  cover  all  expenses  of  the  survey  and  platting  may 
be  so  subdivided  as  to  be  proportionate  to  the  amount  of  lands  within 
the  township  claimed  by  each  settler;  this,  however,  is  a  matter  to  be 
regulated  by  parties  applying  for  such  surveys ;  but  all  applicants 
should  be  informed  that  the  law  makes  no  provision  for  the  refunding 
of  any  excess  of  the  deposit  over  the  value  of  the  lands  taken.  The 
excess,  however,  if  any,  over  and  above  the  actual  cost  of  the  survey 
in  the  field  and  office  work,  will  be  refunded  as  heretofore,  under  the 
resolution  of  Congress  of  July  1,  1864  (U.  S.  Laws,  vol.  13,  p.  414). 

No  certificate  of  deposit  can  be  received  in  payment  by  the  Receiver 
for  more  than  the  cost  of  the  land  at  Government  price,  and  when  the 
certificate  is  for  more  than  that  amount  the  Receiver  will  indorse  the 
amount  for  which  it  is  received,  and  will  charge  the  United  States  with 
that  sum  only,  not  as  cash,  but  in  the  manner  prescribed  in  the  last  para- 
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graph  of  these  instructions,  and  not  with  the  sum  named  on  the  face  of 
the  certificate. 

The  Survejor-G^eneral  in  all  cases  will  be  careful  to  express  upon  the 
Register's  township  plat  the  amount  deposited  by  each  individual,  the 
cost  of  the  survey  in  the  field  and  o£Bce  work,  and  in  case  of  excess  of 
deposit  over  and  above  the  field  and  office  work,  to  mention  the  amount 
that  is  to  be  refunded,  and  to  whom.  The  Surveyor-General  will  also 
furnish  this  Office  immediately  with  like  information. 

The  Receiver  in  accepting  certificates  of  deposit  Will  be  guided  by 
the  data  expressed  upon  the  township  plat,  and  particularly  in  cases 
where  a  portion  of  the  sum  deposited  is  to  be  refunded  to  the  depositor. 

Where  the  amount  of  deposit  is,  however,  less  than  the  cost  of  the 
land,  the  certificate  will  of  course  be  received  at  its  face  value,  subject 
to  the  deduction  therefrom  of  the  sum  to  be  refunded  as  aforesaid,  and 
the  remainder  of  cost  of  land  paid  for  in  cash. 

Assuming  that  the  estimated  cost  of  survey  (both  office  and  field 
work)  is  $850,  which  amount  the  party  deposits,  and  the  actual  cost  is 
$800;  the  party  will  be  entitled,  under  the  act  of  July  1,  1864,  to  the 
$50  thus  deposited  in  excess  of  the  actual  cost  of  the  field  and  office 
work ;  but  he  will  not  be  entitled  to  the  return  of  the  $600  deposited 
in  excess  of  the  Government  cost  of  one  hundred  and  sixty  acres  at 
$1.25  per  acre  (amounting  to  $200). 

If,  however,  there  are  several  applicabts,  the  amount  deposited  by 
each  can  be  equitably  arranged  among  themselves,  provided,  of  coarse, 
the  aggregate  deposits  cover  the  estimated  expenses  of  the  survey  and 
incidental  clerk  hire. 

The  Surveyor  General  shall  distinctly  state  to  the  applicant  that 
the  application  for  survey  and  depositing  of  the  money  will  give  no 
preference  right  to  the  land  where  adverse  claims  exist,  and  that  all 
contests  relative  to  lands  applied  for,  whenever  they  arise,  must  be 
investigated  and  passed  upon  by  the  proper  local  land  office  before 
pre-emption  entry  can  be  allowed  or  the  deposit  credited  to  the  deposit- 
ing settler ^  as  the  benefits  conferred  by  the  act  of  Congress  approved 
March  3,  1871,  hereinbefore  cited,  inure  exclusively  to  pre-emptors  un- 
der existing  laws. 

In  making  his  monthly  and  quarterly  returns,  the  Receiver  shall 
designate  the  lands  in  payment  for  which  certificates  of  deposits  were 
used  by  settlers  under  the  law,  describing  separately  in  his  receipts  the 
amounts  of  such  payments  and  the  balances  paid  in  cash  if  any  /)ccur, 
crediting  the  United  States  in  said  returns  with  the  acres  and  purchase 
money  of  the  lands  embraced  by  the  class  of  entries  alluded  to,  and  im- 
mediately opposite  to  such  entries  debiting  the  United  States  with  said 
certificates  of  deposit,  which  must  accompany  quarterly  returns  as 
vouchers,  at  the  same  time  being  careful  to  give  the  number  of  the  cer- 
tificate, date,  amount,  by  whom  and  with  whom  deposited,  and  the 
actual  sum  for  which  it  was  received. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 
To  THE  Subveyor-Gbneral,  Reqistebs  and  Receivers. 
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No.  598. 

ROMAN  A.  BACA. 

Certificates  of  deposit  for  survey  are  not  transferable  ;  such  certificates  erro- 
neously transferred  may  be  returned  to  the  rightful  holder  and  be  used 
by  him. 

The  General  Land-Office  furnishes  no  redress  in  case  of  transfers  of  certifi- 
cates of  deposit  for  surveys. 

Department  of  the  Interior, 

General  Land  Office, 
WashiDgton,  D.  C,  Sept  10,  1874. 

Abram  G.  Hoyt,  Esq.,  Receiver  U.  8.  Lavd-Office,  Santa  FS,  N.  M. 

Sir  : — I  am  in  receipt  of  jour  letter  of  the  29th  ultimo,  informing  me 
that  Roman  A.  Baca  deposited  $140  for  the  survey  of  fractional  town- 
ship 13  N.,  R.  7  west,  N.  M.,  and  that  the  certificate  received  was  en- 
dorsed by  him  to  Juan  Pablo  Chavez,  upon  the  strength  of  which  the 
latter  was  permitted  to  make  and  perfect  his  pre-emption  claim.  But 
as  you  were  advised  by  this  Department  that  the  certificate  was  not 
transferable,  and  that  Mr.  Chavez  would  have  to  pay  the  money  for 
the  land,  yoa  desire  to  know  whether  the  sum  deposited  by  Mr.  Baca 
cannot  be  refunded. 

In  reply  I  would  advise  you  that  the  amount  deposited  by  R.  A.  Baca 
was  expended  as  follows,  viz : 

Paid  Geo.  H.  Pradt  for  expense  of  survey,  $92.03 ;  expenses  for  office 
work,  $32.58;  amount  refunded  Mr.  Baca,  excess  of  expenses,  $15.39. 
You  will  at  once  see  that  there  is  no  money  to  refund.  I  also  find  upon 
examining  the  records  of  this  Office  that  Mr.  Chavez  has  paid  the  full 
sum  for  the  land  as  required  ;  had  he  not  done  so,  the  certificate  could 
have  been  returned  to  Mr.  Baca,  and  upon  his  presenting  the  same  to 
you,  would  have  placed  him  in  the  position  now  occupied  by  Mr.  Chavez. 

There  is  no  redress  upon  the  part  of  this  Office,  the  case  as  it  now 
stands  resting  entirely  with  the  two  individuals. 

Very  respectfully, 

S.  S.  BURDETT,  Commissioner. 


No.  599. 

CIRCULAR  INSTRUCTIONS 

For  establishing  corners  in   regions  remote  from  timber  and  destitute  of 

stone. 

Department  of  the  Interior, 

General  Land  Office 
Washington,  D.  C,  July  24,  1873. 
The  attention  of  this  office  has  been  recently  called,  by  a  United 
States  deputy  surveyor  operating  in  a  region  remote  from  timber  aud 
destitute  of  ston«,  to  the  method  of  establishing  corners  of  the  public 
surveys  by  mounds  of  earth  and  pits,  with  deposits  of  charcoal,  marked 
stone,  a  charred  stake,  one  or  the  other  of  which  is  required  by  the 
printed  Manual  of  Surveying  Instructions  to  be  placed  in  the  earth  at 
the  point  of  a  corner.  These  mounds,  being  devoid  of  description  of 
township,  range  and  section,  are  of  but  little  use  to  the  settler  in  de- 
scribing his  claim. 

The  Department,  realizing  the  defect  in  the  Manual  in  this  particular, 
and  deeming  it  of  importance,  has  concluded  to  rectify  the  omission  by 
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prescribing  tbe  following  additional  requirement  in  surveying  public 
lands  of  the  character  in  question : 

In  addition  to  the  manner  of  establishing  corners  of  public  surveys 
by  mounds  of  earth  with  deposits  at  the  point  of  the  corner,  deputy 
surveyors  are  required  to  drive  in  the  centre  of  one  of  the  pits  at  each 
section  and  township  corner,  sawed  or  hewed  stakes  not  less  than  two 
inches  square  and  two  feet  in  length,  said  stakes  to  be  marked  in  the 
manner  prescribed  in  tbe  Manual  for  marking  corner-posts,  and  to  be 
driven  one  foot  in  the  ground.  At  corners  common  to  four  townships 
or  sections  the  stakes  are  to  be  driven  in  the  pit  south-east  of  the  mound, 
and  at  corners  common  to  two  townships  or  sections  they  are  to  be 
driven  in  the  pit  east  of  the  corner.  This  requirement  does  not  apply 
to  quorter-section  corners. 

These  Instructions  will  apply  to  and  accompany  all  contracts  entered 
into  subsequent  to  the  receipt  hereof. 
Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner, 


Ko.eoo. 

ANDREW  M.  NEAL. 
How  to  subdivide  sections  and  establish  quarter  and  quarter-quarter  corners. 

dlpabtment  of  the  interior, 

General  Land  Offtoe, 
Washington,  D.  C,  March  13, 1874. 
Andrew  M.  Neal,  Esq.,  St.  James,  Cedar  county,  Nebraska  : 

Sir  : — ^In  reply  to  your  letter  of  the  2d  instant,  enclosing  five  dollars, 
and  requesting  information  in  regard  to  the  subdivision  of  sections  and 
establishment  of  corners,  I  have  to  say  as  follows : 

Under  the  provisions  of  the  act  of  Congress  approved  February  11, 
1805,  the  course  to  be  pursued  in  the  subdivision  of  sections  is  to  run 
straight  lines  from  the  established  quarter-section  corners  (U.  S.  sur- 
veys) to  the  opposite  corresponding  corners,  and  the  point  of  intersec- 
tion of  these  lines  will  be  the  corner  common  to  the  several  quarter 
sections. 

In  the  subdivision  of  fractional  sections  where  no  opposite  corre- 
sponding corners  have  been  or  can  be  fixed,  the  subdivision  lines  should 
be  ascertained  by  running  from  the  established  corners  due  north,  south, 
east,  or  west  lines,  as  the  case  may  be,  to  the  water  course,  Indian 
boundary  line,  or  other  external  boundary  line  of  such  fractional  sec- 
tions. 

The  law  presupposes  tbe  section  lines  surveyed  and  marked  in  tbe 
field  by  the  U.  S.  deputy  surveyor  to  be  due  north  and  south  or  east 
and  west  lines,  but  in  actual  experience  this  is  not  always  the  case. 
Hence,  in  order  to  carry  out  the  spirit  of  the  law,  it  will  be  necessary, 
In  running  subdivisional  lines  through  fractional  sections,  to  adopt  mean 
courses  where  the  section  lines  are  not  due  lines,  or  to  run  the  subdi- 
visional line  parallel  to  the  section  line  when  there  is  no  opposite  section 
line. 

In  the  subdivision  of  quarter  sections  the  quarter-quarter  posts  are 
to  be  placed  at  points  equidistant  on  straight  lines  between  the  section 
and  quarter-section  corners,  and  between  the  quarter  comers  and  the 
common  centre  of  the  section,  except  on  the  last  half-mile  of  tbe  lines 
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closing  on  the  north  and  west  boundaries  of  a  township,  where  they 
are  to  be  placed  at  a  distance  of  twenty  chains,  original  measurement, 
to  the  north  or  west  of  the  quarter-section  corners. 

When  there  is  a  double  set  of  section  corners  on  a  range  line,  the 
quarter  corners  for  the  sections  east  of  the  line  are  not  established  by 
the  U.  S.  surveyor,  but  in  subdividing  such  sections  the  quarter  corners 
on  the  west  side  should  be  so  placed  as  to  suit  the  calculations  of  the 
areas  of  the  northwest  and  southwest  quarters,  as  expressed  upon  the 
official  plat,  adopting  a  proportional  *  measurement  when  the  present 
measurement  of  the  west  boundary  of  the  section  diflfers  from  the  dis- 
tance given  in  the  original  field  notes. 

The  money  received  with  your  letter  is  herewith  returned. 
Yery  respectfully, 

WILLIS  DRUMMOND,  Commusioner. 


No.  601. 

ADAM  DILLER. 

A  county  surveyor  has  no  authority  of  law  for  removing  an  original  corner 
established  by  a  deputy  United  States  surveyor,  but  where  a  corner-post 
is  found  lying  on  tlie  ground,  it  should  be  restored  to  its  true  position  as 
shown  by  the  original  field-notes. 

Department  op  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  20,  18Y4. 

Adam  Diller,  Esq.,  Ofay  Gerdre^  Clay  county,  Kansas, 

Sir  : — In  reply  to  your  inquiry  of  the  11th  instant,  I  have  to  say  that 
there  is  no  authority  of  law  for  the  removing,  by  a  county  surveyor,  of 
a  corner  established  by  a  deputy  United  States  surveyor  where  such 
corner  can  in  any  way  jbe  identified  as  an  original  established  corner. 

In  cases  where  the  corner-post  was  found  lying  on  the  ground  sev- 
eral chains  from  its  true  position,  with  no  evidence  that  the  corner  was 
ever  established  at  the  point  where  the  post  was  found,  this  Office  has 
held  that  the  corner  should  be  restored  to  its  true  position,  as  indicated 
by  the  original  field-notes. 

In  this  case  the  county  surveyor,  it  is  presumed,  acted  under  local 
authority,  and  as  the  United  States  has  disposed  of  its  interest  in  this 
land,  if  the  action  of  the  county  surveyor  is  illegal  or  unjust,  you  will 
have  to  seek  for  redress  at  the  hands  of  the  Btate  courts. 

In  addressing  this  Office  in  relation  to  a  corner  of  the  publicsurveys, 
you  should  state  the  particular  section,  township,  and  range-line,  in 
order  that  by  a  reference  to  the  official  plat  and  field-notes  on  file  here 
the  inquiry  may  be  satisfactorily  answered. 
Very  respectfully, 

W.  W.  CURTIS,  Acting  Commissioner. 
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No.  602. 

J.  WOODWORTH. 

Rule  for  location  of  quarter  corners  on  norih  and  west  boundaries  of  section 
6,  where  the  present  measurement  differs  from  the  distance  given  in  the 
field-notes  of  the  original  survey. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  Nov  9,  1814. 
J.  WooDWORTH,  Esq.,  Atchison,  Kansas. 

Sir: — In  reply  to  your  letter  of  the  2d  inst,  relative  to  the  proper 
location  of  the  quarter  corner  on  the  north  boundary  of  section  6,  T.  6 
S.,  R.  20  E.,  Kansas,  I  have  to  say  that  as  the  present  measurement 
differs  from  the  distance  according  to  the  Government  field-notes,  a  pro- 
portional measurement  must  be  adopted. 

According  to  the  field-notes,  the  length  of  the  north  line  of  the  sec- 
tion is  78.26  chains,  while  by  your  chaining  it  is  13.77  chains;  the  pro- 
portion will  therefore  be  as  follows: 

As  78.26  :  73.77  : :  40.00  :  37.71  chains,  the  distance  west  of  the  N. 
E.  corner  of  section  6,  at  which,  by  your  chaining,  the  corner  in  ques- 
tion should  be  located.  Very  respectfully, 

S.  S.  BURDETT,  CommissiaHer. 

[The  above  opinion  was  reasserted  in  a  letter  dated  Dec.  18, 1874,  to 
Senator  Ijigalls,  of  Kansas,  in  view  of  the  act  of  Feb.  11,  1805,  (2 
Stats.,  p.  313,)  which  provides  that  the  length  of  lines  as  returned  by 
the  Surveyor  General  "  shall  be  held  and  considered  as  the  true  length 
thereof."— Ed.] 


Kg.  603. 

N.  B.  BRADLEY. 

1.  Rivers  are  deemed  navigable  waters  when  they  are  susceptible  of  being 
used  as  highwuyfl  of  commerce  between  the  States. 

2.  The  ripht  of-grantee  of  land  bordering  on  navigable  rivers  stops  with  the 
bank  of  the  stream,  though  he  may  construct  landings  and  wharves. 

3.  JCew  States  have  the  same  rights,  sovereignty  and  jurisdiction  over  navi- 
gable streams  as  the  original  States. 

4.  The  State  has  sovereignty  over  ground  that  was  part  of  the  bed  of  a  navi- 
gable stream  on  her  admission,  and  the  public  land  laws  are  not  applicable 
to  it  subsequently. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  February  20,  1874. 
Hon,  N.  B.  Bradley,  House  of  Representatives  : 

Sir  : — I  have  the  honor  to  return  herewith  the  papers  filed  by  you  on 
the  7th  instant,  respecting  what  is  known  as  the  "Middle  Ground,''  in 
Saginaw  river,  Michigan,  together  with  a  copy  of  a  letter  to  this  office, 
dated  6th  ultimo,  from  P.  C.  Andre,  Esq..  of  Saginaw. 

This  middle  ground  appears  to  have  been,  at  the  date  of  the  public 
surveys,  a  part  of  the  bed  of  the  river,  covered  by  its  waters. 

No  public  survey  of  it  was  attempted,  and  no  island  is  reported  in  the 
stream  at  this  point. 

In  March,  1856,  a  survey  was  made  upon  the  ice  by  the  county  sur- 
veyor, who  certifies  that  no  survey  could  be  accomplished  in  any  other 
manner,  the  grounds  being  so  constantly  under  water  as  to  render  it  im- 
practicable to  make  the  attempt. 

This  survey  was  filed  in  this  office,  but  was  not  considered  as  entitled 
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to  approval  as  a  survey  of  public  lauds,  and  was  not  so  approved. 
Congress,  however,  on  the  15th  July,  IStO,  evidently  without  an  ex- 
amination of  the  question  involved,  passed  joint  resolution  No.  140, 
directing  the  issue  of  patent  to  Stephen  N.  Carston,  for  a  portion  of 
said  grounds,  described  by  metes  and  bounds,  upon  payment  by  him  of 
the  sum  of  $100. 

The  Commissioner,  my  predecessor  in  office.,  for  the  purpose  of  car- 
rying the  law  into  effect,  on  the  1 0th  August,  1870,  endorsed  on  the 
said  plat  of  survey  his  qualified  approval  as  ex  officio  surveyor- 
general  of  Michigan,  and  subsequently  issued  the  patent  accordingly. 

Understanding  that  you  wish  my  opinion  upon  the  question  of  the 
power  of  Congress  to  dispose  of  this  ground  as  public  land,  I  have  ex- 
amined the  facts  as  above  recited,  and  would  state  that  I  do  not  regard 
it  as  in  any  sense  public  land,  the  property  of  the  United  States,  but  con- 
sider it  properly  within  the  jurisdiction  of  the  State  of  Michigan  and 
subject  to  her  laws. 

The  rights  of  the  owners  of  the  shore  having  been  also  called  to  my 
attention,  I  will  give  you  a  few  authorities,  decisions  of  the  Federal 
courts,  which  seem  to  have  direct  application  to  this  case,  and  will  in- 
dicate the  United  States  law  upon  both  points. 

Rivers  are  deemed  navigable  waters  of  the  United  States  when  they 
are  used  or  are  susceptible  of  being  used  in  their  ordinary  condition  as 
highways  for  commerce  between  the  States.  (The  Daniel  Ball,  10 
Wall.,  557 ;  the  Montello,  11  Wall.,  411.) 

Under  the  acts  of  Congress  relating  to  the  survey  and  sale  of  public 
lands  bordering  on  rivers,  the  right  of  a  grantee  of  lands  bordering  on 
a  navigable  river  stops  at  the  stream,  and  does  not  extend  to  the  medium 
filum.  But  such  riparian  proprietors  have  the  same  rights  to  construct 
suitable  landings  and  wharves  for  the  convenience  of  commerce  and 
navigation  as  riparian  owners  on  navigable  waters  affected  by  the  ebb 
and  flow  of  the  tide.     {Railroad  Go,  v.  Schurmeir,  7  Wall.,  272.) 

The  owner  of  land  bounded  by  a  navigable  river  (whether  his  title 
extend  to  the  middle  of  the  stream  or  not)  has  a  right  of  free  access 
thereto,  and  of  erecting  a  landing,  wharf,  or  pier  for  his  own  use  or  that 
of  the  public. 

These  rights  are  to  be  enjoyed  subject  to  such  general  rules  as  the 
legislature  may  prescribe  for  the  protection  of  the  public  rights ;  they 
cannot  be  taken  for  public  use  except  due  compensation  be  made. 
(Yates  V.  Milwaukee^  10  Wall.,  497.) 

At  the  Revolution,  the  people  of  each  State  in  their  sovereign  cha- 
racter acquired  the  absolute  right  to  all  navigable  waters  and  the  soil 
under  them.  {Martin  v.  Waddell^  16  Pet,  307.  Busaell  v.  Jersey  Co., 
15  H,,  426.) 

The  shores  of  navigable  rivers  and  the  soil  under  them  were  not 
granted  by  the  Constitution  to  the  United  States,  but  were  reserved  to 
the  States  respectively,  and  new  States  have  the  same  rights,  sove- 
reignty, and  jurisdiction  over  this  subject  as  the  original  ones.  (Pol- 
lard V.  Hagen,  3  H.,  212.  Pollard  v.  Kibble,  9  H.,  471.  Hallett  v. 
Beebe,  13  H.,  25.     Withers  v.  Buckley,  20  H.,  84.) 

The  foregoing  will  be  sufficient  to  show  that  if  this  ground  was  of 
the  bed  of  the  siream  on  the  admission  of  the  State,  she  has  sovereignty 
over  it,  and  the  laws  for  the  disposal  of  the  public  domain  can  have  no 
application  to  it  subsequently. 

Very  respectfully,     WILLIS  DRUMMOND,  Commissioner, 
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Ho.  604. 

CIRCULAR  INSTRUCTIONS. 

For  survey iiig  beds  of  meandered  lakes,  etc.,  in  districts  where  the  office  of 

Surveyor  General  has  been  discontinued. 

Department  of  the  Intebioe, 

General  Land  Office, 
Washington,  D.  C,  July  13,  18t4. 

As  inquiries  arise  in  regard  to  the  survey  of  the  beds  of  meandered 
lakes  or  other  similar  bodies  of  water  in  districts  where  the  office  of  Sur- 
veyor-General has  been  discontinued,  the  following  is  communicated  as 
defining  the  conditions  under  which  such  lake  beds  are  regarded  as 
survey  able,  and  as  giving  the  proper  mode  of  proceeding  to  have  the 
same  surveyed  and  to  obtain  title  thereto : 

The  beds  of  lakes,  (not  navigable,)  sloughs  and  ponds  over  which 
the  lines  of  the  public  surveys  were  not  extended  at  the  date  of  the 
original  survey,  but  which  from  the  presence  of  water  at  the  date  of 
such  survey  were  meandered,  are  held  to  be  the  property  of  the  United 
States;  and  whenever,  by  evaporation  or  the  operation  of  any  other 
cause,  natural  or  artificial,  the  waters  of  such  lake,  slough,  or  pond 
have  80  permanently  receded  or  dried  up  as  to  leave  within  the  unsur- 
veyed  area  dry  land  fit,  in  ordinary  seasons,  for  agricultural  purposes, 
such  dry  land  is  subject  to  survey  and  sale  under  the  general  laws 
regulating  the  disposal  of  the  public  domain. 

Such  surveys  will  be  ordered  and,  upon  approval,  disposition  pro- 
ceeded with  in  the  following  cases : 

1st.  Where  the  waters  have  so  far  permanently  receded  or  disappeared 
as  to  permit,  during  the  ordinary  surveying  season,  (not  on  the  ice,) 
the  actual  extension  of  the  lines  of  survey,  and  the  establishment  and 
marking  of  corners  in  the  manner  required  b^  law,  over  the  whole  area 
of  the  bed  of  such  former  lake. 

2d.  Where  the  waters  have  not  generally  disappeared,  but  where 
they  have  so  far  permanently  receded  as  to  leave  a  margin  of  dry  land 
fit  for  cultivation  between  the  original  meandered  lines  and  the  remain- 
ing waters,  of  sufficient  area  to  admit  of  the  survey  and  of  the  establish- 
ment of  at  least  three  of  the  corners  of  a  quarter-section. 

3d.  The  Commissioner  of  the  General  Land-Office  will  consider  the 
question  of  ordering  a  survey  of  margins  not  admitting  the  laying  off  of 
one  hundred  and  sixty  acres,  but  not  less  than  forty  acres.        ^ 

Parties  desiring  the  survey  of  such  lands  may  make  application  in 
writing  to  the  Commissioner  of  the  General  Land -Office  therefor,  stat- 
ing the  approximate  area,  and  the  situation  of  the  tract  with  reference 
to  the  section,  township  and  range  of  the  public  surveys,  the  same  to 
be  illustrated  by  a  diagram ;  the  fact  that  the  waters  have  disappeared 
in  the  manner  or  to  the  extent  as  specified  in  one  of  the  three  several 
above-specified  cases — such  statement  to  be  accompanied  with  the  affi- 
davit of  at  least  two  credible  and  disinterested  witnesses  as  to  the  dis- 
pearance  of  the  waters,  the  probable  quantity  of  land  capable  of  being 
surveyed  in  the  whole  area  lying  between  the  original  meandered  line 
and  the  then  margin  of  the  waters,  and  showing  what  proportion  ot 
such  area  is  fit  for  agricultural  purposes.  To  insure  prompt  attention 
and  decision  by  this  Office,  both  the  statement  and  affidavits  required 
must  be  full  and  specific. 

If,  upon  examination  of  such  statement,  diagram,  and  proof,  it  is 
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found  that  such  survey  may  be  properly  allowed,  the  parties  applying 
will  be  so  notified,  and  upon  their  designating  to  this  Office  the  name 
and  l*esidence  of  some  competent  and  reliable  surveyor,  together  with  a 
statement  from  him  in  writing  of  the  amount  for  which  he  is  willing  to 
execute  the  field-work  of  the  survey,  and  a  certificate  of  some  United 
States  depositary  that  the  amount  specified  has  been  deposited  to  the 
credit  of  the  United  States  **  on  account  of  individual  depositors,"  the 
Commissioner  will  then  issue  the  necessary  instructions  to  the  surveyor 
to  enable  him  to  execute  the  field-work  of  survey  in  accordance  with 
the  public  land  system. 

To  correct  what  seems  to  be  a  very  general  misapprehension  as  to 
the  manner  in  which  persons  may  proceed  to  perfect  title  who  have 
made  actual  settlement  on  lands  of  the  character  herein  designated, 
and  who  claim  or  propose  to  claim  under  the  pre-emption  laws  of  the 
United  States,  it  is  remarked  that  in  no  event  and  at  no  stage  of  the 
proceedings  can  their  declaratory  statements  be  received  or  filed  in  this 
Office.  Such  declaratory  statements  must  be  filed  in  the  local  land- 
office,  and  cannot  be  there  received  until  after  such  survey  has  been 
made  and  the  approved  plat  thereof  filed  in  the  local  office. 

It  is  proper  to  further  state  that  the  fact  of  having  borne  the  expense  of 
survey  will  give  no  priority  of  claim  or  right,  under  existing  laws,  to  pur- 
chase the  land,  or  in  any  manner  affect  the  vested  interest  of  any  party 
thereto,  should  such  exist,  as  the  laud,  when  surveyed,  will  be  subject 
to  disposal  according  to  the  laws  of  Congress  and  the  regulations  of 
this  Office  relative  to  the  disposal  of  lands  embraced  in  fragmentary 
surveys. 

In  case  the  lake  bed  is  small  and. is  so  situated  that  no  township, 
section,  or  quarter  section  corners  will  need  to  be  established  by  reason 
of  such  lake  being  situated  within  a  given  section  or  sections  fully  sur- 
veyed, no  deposit  will  be  required;  and  upon  proof  being  furnished 
this  Office  as  above  of  the  disappearance  of  the  water,  the  premises 
will  be  platted,  and  the  land  can  then  be  disposed  of  under  existing 
laws.  Respectfully,  S.  S.  BURDETT,  Commissioner. 


No.  605. 

CIRCULAR  INSTRUCTIONS 

For  surveying  islands  in  lakes  or  rivers  in  districts  where  the  office  of  Sur- 
veyor General  has  been  discontinued. 

Department  of  the  Interior, 

General  Land  Office, 

December  1,  1874. 
As  inquiries  arise  in  regard  to  the  survey  of  islands  in  lakes  or  riv- 
ers in  districts  where  the  office  of  Surveyor  General  has  been  discon- 
tinued, the  following  is  communicated  as  the  proper  mode  of  proceed- 
ing to  have  the  same  surveyed  and  obtain  title : 

1st.  Islands  may  be  surveyed  at  the  expense  of  the  party  applying, 
under  the  provisions  of  the  act  of  Congress  approved  30th  May,  1862, 
"  to  reduce  the  expenses  of  the  survey  and  sale  of  the  public  lands  of 
the  United  States,"  U.  S.  Statutes,  vol.  12,  p.  410,  in  the  10th  section 
of  which  it  is  declared:  "  That  when  the  settlers  in  any  township  or 
townships,  not  mineral  or  reserved  by  Government,  shall  desire  a  sur- 
vey made  of  the  same  under  the  authority  of  the  Surveyor-General  of 
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the  UDited  States,  and  shall  file  an  application  therefor  in  writing:,  and 
deposit  in  a  proper  United  States  depositary,  to  the  credit  of  the  United 
States,  a  sum  sufficient  to  pay  for  such  survey,  together  with  all  the 
expenses  incident  thereto,  without  cost  or  claim  for  indemnity  on  the 
United  States,  it  shall  and  may  be  lawful  for  said  Surveyor- General, 
under  such  instructions  as  may  be  given  him  by  the  Commissioner  of 
the  General  Land-Office,  and  in  accordance  with  existing  laws  and  in- 
structions, to  survey  such  township  or  townships,  and  make  return 
thereof  to  the  general  and  proper  local  land-office :  Providedj  The  town- 
ships so  proposed  to  be  surveyed  are  within  the  range  of  the  regular 
progress  of  the  public  surveys  embraced  by  existing  standard  lines  or 
bases  for  the  township  and  subdivisional  surveys." 

Application  for  the  survey  should  be  addressed  to  the  Commissioner 
of  the  General  Land-Office,  and  be  accompanied  by  the  affidavits  of  at 
least  two  reliable  and  disinterested  parties,  showing  that  thirty  days 
notice  had  been  given  the  coterminous  proprietors  of  the  intention  to 
apply  for  the  survey  of  such  island,  stating  the  area,  character,  and 
situation  of  the  island  in  the  lake  or  river,  with  reference  to  the  descrip- 
tion of  the  section,  township,  and  range  of  the  public  surveys,  the  same 
to  be  illustrated  by  a  diagram.  The  width  and  depth  of  the  channel, 
on  either  side  between  the  island  and  the  main  shore,  should  be  shown, 
and  it  'should  be  stated  whether  the  configuration  of  either  shore  of  the 
mainland  has  materially  changed  since  the  original  survey  of  the  water 
front  on  the  mainland. 

2d.  The  applicant  shall  designate  some  competent  and  reliable  sur- 
veyor, and  send  to  this  office  a  statement  from  him,  in  writing,  of  the 
amount  for  which  he  is  willing  to  execute  the  field  work  of  the  survey. 

If,  upon  examination  of  the  evidence  filed  in  support  of  the  applica- 
tion, the  island  is  deemed  a  proper  subject  of  survey,  the  applicant 
will  be  notified  of  the  amount  necessary  to  be  deposited  with  a  United 
States  depositary  to  the  credit  of  the  Treasurer  of  the  United  States, 
on  account  of  the  "  fund  created  by  individual  deposits  for  surveys  "to 
defray  the  expense  of  the  field  work  of  the  survey. 

Upon  such  deposits  being  made  the  United  States  depositary  is  re- 
quired to  issue  certificates  of  deposit  in  triplicate,  one  to  be  transmitted 
to  this  Office,  upon  the  receipt  of  which,  all  the  other  requirements  hav- 
ing been  complied  with,  the  Commissioner  will  issue  the  necessary  in- 
structions to  the  surveyor  to  enable  him  to  execute  the  field  work  of 
survey  in  accordance  with  the  public  land  system. 

3d.  It  is  proper  to  state  that  the  fact  of  having  borne  the  expense  of 
survey  will  give  no  priority  of  claim  or  right,  under  existing  laws,  to 
purchase  the  land,  or  in  any  manner  affect  the  vested  interest  of  any 
party  thereto,  should  such  exist,  as  the  island,  when  surveyed,  will  be 
subject  to  disposal  according  to  the  laws  of  Congress  and  the  regula- 
tions of  this  office  relative  to  the  disposal  of  lands  embraced  in  frag- 
mentary surveys.  Respectfully, 

8.  S.  BURDETT,  Gommissioner. 
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I.    MONTHLY  AND  QUARTERLY  RETURNS. 

No  607,  CIRCULAR. 

dspabtmsnt  of  the  interior, 
General  Land  Office, 

Washington,  July  1,  18n. 

Gentlemen  :  With  a  view  to  aniformitj  in  the  manner  of  making 
np  the  monthlj  and  quarterly  returns  required  from  the  United  States 
district  land  officers,  it  is  expected  that  in  future,  when  preparing  the 
returns  that  may  become  due  from  your  respective  offices,  you  will  be 
governed  by  the  following  rules : 

1.  In  filling  up  the  register's  certificates  of  purchase,  and  receiver's 
receipts  for  ordinary  cash  entries,  homestead  affidavits,  and  the  final 
certificates,  the  Christian  name  of  the  purchaser,  or  homestead  applicant, 
as  the  case  may  be,  is  to  be  written  out  in  full  in  every  instance,  special 
care  being  taken  with  respect  to  the  correct  orthography  of  the  name, 
as  well  as  in  the  discrimination  between  male  and  female  names  where 
nearly  resembling  each  other  in  sound  and  spelling ;  the  name  of  the 
county  and  State  in  which  the  party  may  reside  should  invariably  be 
inserted  in  the  respective  documents ;  also  his  or  her  post-office  address. 
When  there  may  be  two  or  more  purchasers  of  the  same  surname  in  a 
certificate  of  purchase,  the  surname  is  to  be  repeated  in  each  case,  thus: 
John  Brown,  James  Brown,  and  William  Brown ;  not  John,  James, 
and  William  Brown ;  and  to  avoid  ambiguity  in  the  description  of 
lands,  where  two  or  more  subdivisions  of  the  same  quarter-section  are 
embraced  in' one  entry,  they  are  to  be  described  in  the  certificate,  re- 
ceipt, &c.,  thus :  North-east  ^  of  the  north-east  ^  and  south-west  ^  of 
the  north-east  ^  of  section,  west  ^  of  north-east  ^  and  south-east  ^ of  the 
north-east  ^  of  section,  and  not  north-east  and  south-west  quarters  of 
north-east  ^  of  section,  or  west  ^  and  south-east  ^  of  north-east  ^  of 
section.  The  register  is  also  to  observe  the  greatest  particularity  in 
regard  to  the  manner  in  which  the  application  of  a.  purchaser  or  home- 
stead settler  is  made  out.  The  most  careful  regard  is  to  be  had  in  the 
correct  spelling  of  the  name,  as  well  as  to  the  designation  of  the  tract, 
the  entire  description  of  which  is  to  be  written  out  in  full,  and  not  to 
be  expressed  in  figures  ;  and  where  the  tracts  are  bounded  by  a  river 
they  are  to  be  designated  with  reference  to  the  bank  of  the  river  upon 
which  they  may  be  situated ;  thus,  on  the  right  or  left  bank  of  the  river 
in  descending,  and  not  north,  south,  east  or  west  of  the  same ;  this  rule 
for  'describing  the  land  being  equally  applicable  in  the  case  of  the  certifi- 
cate of  purchase,  receiver's  receipt,  &c.  In  the  case  of  cash  entries,  the 
applications  are  to  be  retained  upon  the  files  of  the  register's  office, 
while  in  homestead  cases  they  are  to  be  sent  up  to  this  office,  accom- 
panied by  the  settler's  affidavit  and  the  receiver's  receipt 
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2.  In  every  instance  the  certificate  of  purchase,  the  receiver's  cash 
receipt,  the  homestead  application,  affidavit,  and  receipt  are  to  be  neatly 
trimmed  and  folded  over  a*  tin  folder,  corresponding  in  size  with  the 
pattern  herewith  inclosed,  the  edges  are  to  be  turned  under  on  each 
side,  and  the  number  of  the  entry,  name  of  land  district  and  State,  to- 
gether with  the  character  of  the  entry,  are  to  be  plainly  written  on  the 
back  of  each  case.  In  the  case  of  a  cash  entry  the  register's  certificate 
of  purchase  is  to  be  folded  on  the  outside  of  the  receiverjp  receipt,  and 
in  the  event  of  there  being  an  assignment  or  pre-emption  proof  connected 
with  the  case,  they  are  to  be,  if  practicable,  placed  on  the  inside  of  the 
receipt.  But  if  the  proof  be  too  voluminous  to  permit  of  it  being  filed 
in  this  manner,  it  is  then  to  be  folded  as  nearly  as  possible  to  the  size 
of  the  other  papers,  and  bound  to  them  with  tape  or  a  paper  band.  The 
proof  is  to  have  indorsed  upon  it  the  number  of  the  entry  to  which  it 
pertains,  and  the  name  of  the  pre-emptor.  The  number  of  the  declara- 
tion, and  description  of  the  tract  for  which  the  same  is  filed,  is  to  be  in 
every  instance  indorsed  in  red  ink  upon  the  back  of  the  appropriate  cer- 
tificate of  purchase.  In  homestead  cases  the  application,  properly  in- 
dorsed with  the  number  of  the  entry  and  name  of  the  settler,  is  to  be 
folded  upon  the  outside  of  the  affidavit  and  receipt.  The  homestead 
certificate,  to  be  issued  upon  the  filing  of  the  final  proof,  should  be  folded 
a  trifle  larger  than  the  papers  alluded  to,  so  as  to  permit  of  their  being 
placed  within  it,  upon  the  case  being  finally  disposed  of.  Agricultural 
college  scrip  is  to  be  folded  with  the  application  on  the  outside,  with 
the  register's  and  receiver's  number  and  the  number  of  the  scrip  in- 
dorsed upon  it;  the  register's  and  receiver's  number  in  red  ink. 
.  3.  The  practice  of  using  half  or  fractional  numbers  for  the  receiver's 
receipt  is  to  be  discontinued.  In  future  the  receipts  issued  for  payments 
on  account  of  excesses  in  warrant  and  homestead  cases^  additional  pay- 
ments on  graduated  entries,  etc.,  and  also  for  payments  on  account  of 
double  minimum  lands  located  with  military  warrants  and  agricultural 
college  scrip,  are  to  be  numbered  consecutively,  with  full  numbers,  in 
accordance  with  the  regular  cash  series,  and  are  to  have  indorsed  upon 
them  in  red  ink  the  number  and  description  of  the  case  with  which  they 
may  be  respectively  connected.  No  certificates  of  purchase  are  required 
in  these  cases,  nor  is  it  necessary  to  send  up  separate  or  special  ab- 
'  stracts  in  cases  of  payment  on  account  of  homestead  excesses,  such  pay- 
ments being  reported  in  the  regular  cash  returns. 

4.  The  homestead  registers  of  entries  and  receipts  are  to  exhibit  the 
true  areas  embraced  by  the  respective  entries ;  the  several  columns  of 
said  returns  are  to  be  properly  added  up  and  the  footings  stated ;  and 
from  the  footing  of  the  column  appropriated  to  the  area  of  the  lands 
entered  there  is  to  be  deducted  the  aggregate  area  of  the  excesses  over 
the  160  acres,  &c.,  specified  in  the  homestead  law,  the  remainder,  after 
making  said  deduction,  being  the  proper  area  to  be  inserted  in  the  fee 
statement.  In  the  case  of  locations  with  college  scrip,  where  the  area 
is  less  than  that  shown  by  the  face  of  the  scrip,  the  former  is  to  be  in- 
serted in  the  fee  statement  under  the  heading  **  Quantity  actually 
located f^^  &c.,  but  you  are  not  in  any  case  to  insert  under  that  heading 
an  area  greater  than  that  embraced  by  the  face  of  the  scrip,  inasmuch 
as  the  excess  will  have  been  reported  in  the  regular  cash  returns.  The 
same  rule  is  equally  applicable  in  the  case  of  locations  made  with  mili- 
tary bounty-land  warrants. 
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In  the  case '  of  additional  payments  on  account  of  graduated  entries, 
payments  on  homestead  entries  commuted  with  cash,  and  also  on  ac- 
count of  double  minimum,  or  $2.50  per  acre,  lands  located  with  mili- 
tary bounty-land  warrants  or  agricultural  college  scrip,  the  area  of  the 
tracts  embraced  thereby  is  not  to  appear  in  your  cash  returns,  for  the 
reason  that  in  the  former  cases  the  area  will  have  been  already  accounted 
for  in  the  returns  in  which  the  original  entries  were  reported,  and  in 
the  latter  will  be  embraced  in  the  warrant  and  scrip  abstracts  for  the 
month  in  which  the  locations  are  made. 

5.  Where  payment  for  land  is  made  with  Revolutionary  bounty-land 
scrip,  by  law  receivable  in  the  form  of  money  in  satisfaction  of  lands 
subject  to  sale  at  private  entry,  and  also  in  payment  for  unoffered  lands 
which  may  be  embraced  by  pre-emption  entries,  a  regular  cash  certifi- 
cate of  purchase  and  receiver's  receipt  are  to  be  issued,  the  same  to  be 
numbered  in  accordance  with  the  regular  current  cash  series ;  the  re- 
ceiver indorsing  upon  his  receipt  the  amount  paid  in  scrip  and  stating 
the  number  of  the  latter.  The  United  States  is  to  be  credited 
in  the  cash  column  of  the  monthly  and  quarterly  returns  with  the 
entire  amount  of  purchase  money  of  the  land  described  in  the  certifi- 
cate and  receipt,  the  amount  received  in  scrip  to  be  specified  in  the  col- 
umn of  the  returns  appropriated  to  that  purpose,  and  the  Government 
is  to  be  debited  in  the  receiver's  monthly  and  quarterly  accounts  with 
the  amount  of  scrip  actually  applied  in  payment  or  part  payment  of 
such  land,  the  scrip  to.be  sent  up,  as  vouchers,  with  the  monthly 
accounts. 

Uilder  existing  regiflations,  assignments  of  the  scrip,  to  be  attested 
by  two  witnesses,  are  to  be  written  out  in  full,  with  the  name  and  resi- 
idence  of  the  assignee  properly  inserted  in  the  body  of  the  assign- 
ment; and  when  it  is  surrendered  in  payment  for  lands  it  is  to  be 
properly  relinquished  to  the  United  States,  the  relinquishment  in  like 
manner  to  be  attested  by  two  witnesses.  Where  practicable,  both  the 
assignments  and  relinquishment  are  to  be  written  out  upon  the  back 
of  the  scrip.  With  respect  to  the  form  for  the  relinquishmeiH,  and  in- 
structions in  regard  to  the  manner  of  operating  with  this  character  of 
scrip,  you  are  referred  to  the  circular  of  16  November,  1830,  part  2, 
laws,  instructions,  and  opinions,  p.  436,  No.  370. 

6.  At  the  end  of  each  month,  whether  any  business  may  have  been 
done  during  the  same  or  not,  you  are  to  send  up  to  this  Office  a  monthly 
account  current  and  fee  statement.  If  there  shall  have  been  no  busi- 
ness transacted  during  the  month,  that  fact  is  to  be  stated  upon  the 
face  of  the  accfount,  in  which  the  United  States  is  to  be  credited  with 
any  balance  that  may  have  been  standing  against  the  receiver  at  the 
termination  of  the  month  immediately  preceding.  In  the  fee  state- 
ment, the  fact  of  there  having  been  no  business  transacted  is  to  be 
noted,  by  inserting  under  its  several  headings  the  words  '*  no  business." 

7.  Previous  to  transmitting  your  monthly  abstracts,  transcripts,  of 
the  monthly  registry  of  receipts,  certificates  of  purchase,  receiver's  re- 
ceipts, &c.,  the  register  and  receiver  are  required  to  carefully  examine 
and  compare  the  respective  returns,  the  one  with  the  other,  and  each 
with  the  applications,  plats,  and  tract  books,  with  a  view  to  detecting 
any  errors  or  discrepancies  that  may  exist  therein.  (See  33d  clause  of 
circular  of  25th  May,  1831,  the  circulars  of  29th  September,  1831, 
January  5,  1849,  &c.)  The  fact  of  such  examination  and  comparison 
having  been  made,  is  to  be  certified  to  by  the  register  and  receiver,  or 
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one  of  them,  upon  the  monthly  abstract  of  sales,  &c.  The  respective 
abstracts  should  be  folded  separately,  and  are  to  have  indorsed  upon 
them  the  name  of  the  land- office,  the  character  of  the  entries  embraced 
by' them,  and  the  name  of  the  month  and  year  in  which  such  entries 
are  made. 

8.  Beceiver\^  accounts, — In  addition  to  the  monthly  abstracts  or 
registers  of  cash  and  homestead  receipts,  the  receiver  is  required  to 
render  to  this  office,  at  the  end  of  every  month,  a  monthly  account  cur- 
rent, in  which  the  United  States  is  to  be  credited  with  the  aggregate 
amount  received  during  the  month,  from  the  sales  of  the  public  lands 
— specifying  the  area  thus  disposed  of;  the  ambunt  received  as  addi- 
tional payments  on  graduated  entries  and  on  homestead  entries  com- 
muted with  cash  ;  the  amount  received  in  cash  on  account  of  double 
minimum,  or  $2.50  per  acre,  land  located  with  military  bounty-land 
warrants  or  with  agricultural  college  scrip ;  the  amount  received  as 
register's  and  receiver's  fees  for  filing  pre-emption  declarations  for  lo- 
cating military  warrants  and  agricultural  college  scrip,  together  with 
any  other  fees  they  may  be  legally  authorized  to  collect ;  also,  the  $10 
and  $5  payments  on  homestead  entries,  commissions  on  the  value  of 
the  lands  embraced  thereby,  and  also  the  commissions  payable  at  the 
time  of  filing  the  final  homestead  proof.  In  the  same  account  the 
United  States  is  to  be  debited  with  such  sums  as  the  receiver  may 
deposit  during  the  month  to  the  credit  of  the  United  States  Treasurer, 
the  amount  which  may  be  paid  out  on  Treasury  drafts,  and  the  amount 
received  in  Revolutionary  scrip,  the  numbers  of  which  must  be  speci- 
fied. By  a  regulation  of  the  Department  the  register  is  required,  at 
the  end  of  every  month,  to  examine  the-  public  moneys  in  the  posses- 
sion of  the  receiver,  and  report  the  result  of  such  examination,  by  in- 
dorsing upon  the  monthly  account  a  certificate,  in  the  following  form, 
viz: 

"  This  is  to  certify  that  I  have,  on  this  date,  examined  the  public 
moneys  in  the  hands  of  the  receiver,  and  find  that  the  same  amount  to 

the  sum  of  $ ,  and  consist  of  the  following  funds,  viz:  (Here 

describe  the  character  of  the  funds.)     $ . 

"  Witness  my  hand  this day  of ,  1871. 

**A.  B.,  Register:^ 

[This  monthly  account  Is  not  to  be  rendered  in  duplicate,  and,  when  sent 
up,  is  to  be  forwarded  directly  to  this  Office,  and  none  other.] 

9.  Quarterly  accounts, — At  the  termination  of  each  quarter  of  the 
calendar  year,  the  receiver  is  to  forward  to  this  Ojffice  a  quarterly  ac- 
count current,  in  which  he  is  to  credit  the  United  States,  in  detail, 
with  the  amount  received  for  each  particular  entry — giving  the  area — 
of  lands  actually  sold  during  the  quarter ;  each  additional  payment 
made  on  account  of  graduation  entries,  and  payments  to  complete  the 
purchase  money  of  lands  previously  sold;  the  amount  received  in  pay- 
ment of  homesteads  commuted  with  cash ;  the  sums  of  cash  received 
on  account  of  double  minimum  lands  located  with  military  bounty  land 
warrants,  and  agricultural  college  scrip ;   and,  in  aggregate,  amounts 
received  as  fees  for  locating  military  warrants  and  agricultural  college 
scrip ;  pre-emption  fees,  fees  for  filing  pre-emption  deciaratioos  and  ad- 
judicatiog  claims,  together  with  any  other  fees  legally  accruing  to  the 
register  and  receiver;   the  $10  and  $5  fees  on  homesteads  with  the 
commissions  on  the  value  of  the  land  embraced  thereby,  and  the  com- 
missions payable  on  filing  the  final  proof,  debiting  the  United  States  in 
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said  account  with  such  deposits  as  may  be  made  during  the  quarter, 
payments  made  on  Treasury  drafts,  and  the  amount  of  revolutionary 
scrip  applied  in  payment  of  lands  entered  during  the  quarter,  specify- 
ing in  the  account  the  numbers  of  the  pieces  of  scrip  surrendered. 
Any  balance  due  to  the  United  States  at  the  end  of  the  quarter  is  to 
appear  upon  the  debit  side  of  the  last  sheet  of  the  account,  and  is  to  be 
credited  in  the  account  for  the  quarter  next  succeeding. 

The  columns  in  this  account,  respectively,  appropriated  to  the  area 
and  purchase-money  of  lands  sold,  are  each  to  be  carefully  added  up, 
and  have  the  footings  stated  on  each  page^the  last  page  of  the  account 
to  show,  by  a  recapftulation  of  the  sales,  the  aggregate  area  and 
amount  of  purchase- money  of  land  sold  at  $1.25  per  acre,  and  above, 
provided  there  may  be  any  disposed  of  at  prices  greater  than  the  ordi- 
nary minimum  rate  per  acre.  The  receiver  is  also  to  send  up,  in  addition 
to  the  account  alluded  to,  a  condensed  quarterly  account,  which  differs 
from  the  former  only  m  the  fact  that  the  lands  disposed  of  and  purchase- 
money  received  therefor  are  to  be  reported  in  gross  instead  of  detail. 
The  balances,  as  shown  by  these  accounts,  will  necessarily  agree,  and, 
as  a  matter  of  course,  must  correspond  with  that  exhibited  by  the 
monthly  account  current  for  the  last  month  in  the  quarter,  provided  the 
balances  accruing  b.t  the  termination  of  the  months  preceding  shall 
have  been  correctly  brought  forward. 

Disbursing  account. — The  quarterly  account  required  from  the 
receiver,  acting  as  disbursing  agent,  is  to  be  kept  entirely  separate  and 
distinct  from  his  other  accounts.  In  this  account  he  is  to  credit  the 
United  States  with  the  amount  of  such  Treasury  drafts  as  may  be 
issued  in  his  favor  to  cover  the  legally  authorized  expenses  of  the 
district  land- office,  debiting  the  United  States  with  the  expenses  of 
depositing,  the  previously  authorized  contingent  expenses,  and  with 
the  payments  to  the  register  and  receiver  on  account  of  their  salaries, 
commissions,  and  fees.  All  payments,  except  those  to  the  receiver  for 
salary,  &c.,  are  to  be  supported  by  proper  vouchers.  The  allowance 
for  mileage  in  making  deposits  is  at  the  rate  of  ten  cents  per  mile  for 
the  distance  actually  traveled,  by  the  nearest  route  usually  traveled  in 
going  to,  and  returning  from,  the  place  of  deposit.  In  every  instance 
where  a  charge  is  made  for  mileage,  the  receiver  must  furnish  his  own 
affidavit  to  the  fact  of  his  having  traveled  in  person,  br  by  an  agent 
specially  appointed /or  the  purpose,  to  make  the  deposit,  and  that  such 
deposit  could  not  be  made  through  the  agency  of  the  express  at  a  less 
cost  to  the  Government.  This  affidavit  is  to  be  accompanied  by  a  cer- 
tificate from  the  register,  specifying  the  actual  distance,  by  the  route 
traveled,  between  the  land-office  and  place  of  deposit. 

10.  By  act  of  March,  1849,  the  receiver  is  required  to  pay  imme- 
diately into  the  Treasury,  "without  abatement  or  reduction,"  all 
moneys  coming  into  his  possession  from  the  disposal  of  the  public 
lands.  Hence  he  cannot  legally  appropriate  or  pay  over  any  portion  of 
such  on  account  of  salaries,  commissions,  &c.,  until  the  amount  neces- 
sary for  that  purpose  shall  have  been  placed  in  his  hands  as  disbursing 
agent,  by  a  Treasury  draft.  A  draft  in  his  favor  is  requested,  upon 
the  receipt  at  this  Office,  of  the  quarterly  estimate  of  expenses,  pre- 
scribed by  the  circular  of  13th  June,  1849. 

11.  By  a  Treasury  regulation  the  receiver  is  required  to  pay,  out  of 
such  public  moneys  as  he  may  at  the  time  have  in  his  possession,  the 
drafts  that  may  be  issued  in  his  favor  as  disbursing  agent,  notwith- 
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standing  the  draft  may  be  drawn  as  payable  by  some  United  States  de- 
positary. Upon  paying  such  draft  he  is  to  indorse  upon  it  the  fact  of 
its  having  been  paid  by  himself  as  receiver,  and  immediately  return  it 
to  the  Treasurer  of  the  United  States ;  debiting  the  amount  thus  paid 
in  his  receiver's -monthly  and  quarterly  accounts. 

12.  It  is  expected  that,  from  day  to  day,  you  will  keep  the  prepara- 
tion of  your  respective  returns  in  such  a  state  of  forwardness  as  to  en- 
able you  to  complete  and  transmit  them  to  this  Office  within  three  days 
from  the  termination  of  the  month  or  quarter  for  which  they  may  be 
due.  Forms  for  the  preparation  of  the  several  returns  required,  prop- 
erly trimmed,  folded,  and  indorsed,  will  be  forwarded  to  you.  By  care- 
fully conforming  thereto,  and  strictly  observing  the  rules  suggested  in 
the  foregoing  instructions,  you  will  obviate  the  necessity  for  an  exten- 
sive special  correspondence,  and  thereby  greatly  facilitate  the  business 
operations  of  this  Office. 

I  am,  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 
Registeb  and  Receiver  at 


Ho.  608. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  September  15,  1872. 

Qentlemen  : — In  the  preparation  of  the  returns  that  may  become 
due  from  your  respective  offices,  you  will,  in  addition  to  the  instruc- 
tions contained  in  our  circular  dated  July  1,  1871,  be  governed  by  the 
following  rules  : 

1st  Pre-emption  declarations  filed  under  the  Act  of  September  4, 
1841,  should  be  kept  on  the  files  of  the  Register's  office.  Homestead 
declarations  filed  under  the  Act  of  June  8, 1872,  should  also  be  retained 
on  said  files,  to  be  sent  to  this  office  with  other  necessary  papers  when 
the  entry  is  completed. 

2d.  Parties  who  may  have  entered  as  homesteads,  lands  along  the 
line  of  a  railroad  which,  at  the  date  of  entry,  were  regarded  as  double 
minimum,  but  which,  upon  being  subsequently  restored  to  market, 
proved  to  be  ordinary  minimum  lands,  cannot,  except  in  cases  coming 
under  the  provisions  of  the  second  section  of  the  Act  of  June  8,  1872, 
commonly  known  as  the  soldiers'  homestead  law,  legally  enter  an  ad- 
joining farm  thereto,  inasmuch  as  the  law  accords  but  one  homestead 
privilege,  which  will  necessarily  have  been  exhausted  in  the  first  or 
original  entry. 

3d.  Parties  who  desire  to  enter  additional  land,  as  provided  in  the 
sec<9nd  section  of  the  soldiers'  and  sailors'  homestead  act,  approved 
June  8,  1872,  must  pay  the  legal  fees  and  commissions,  as  required  by 
the  original  homestead  act  of  May  20,  1862. 

4th.  Omit  from  your  college  scrip  and  military  warrant  abstracts 
the  area  embraced  by  commuted  homesteads,  and  locations  authorized 
to  he  made  vnthout  fees,  for  the  reason  that  the  areas  thereof  will  have 
been  already  accounted  for  in  the  returns  in  which  the  original  entries 
were  reported.    The  several  columns  of  the  abstracts  are  to  be  properly 
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added  up  and  the  footings  stated,  and  from  the  footing  of  the  column 
appropriated  to  the  area  of  the  lands  located,  there  is  to  be  deducted 
the  aggregate  area  of  the  excesses  over  the  quantity  exhibited  upon  the. 
the  face  of  the  warrants  or  scrip,  the  remainder^  after  making  said  de- 
duction, being  the  proper  area  to  insert  in  your  fee  statement  under 
the  heading  ''  Quantity  actually  located.'' 

5th.  The  area  of  homestead  entries  that  are  by  permission  of  this 
office  entered  without  fees  and  commissions  must  be  omitted  from  your 
homestead  abstracts. 

6th.  Where  cash  is  substituted  for  a  warrant  or  scrip  location  that 
has  been  adjudged  invalid,  the  area  of  such  entries  must  not  appear  in 
your  cash  abstracts. 

7th.  The  fees  to  be  collected  upon  locations  made  with  military  war- 
rants and  college  scrip,  are  to  be  computed  upon  the  area  expressed 
upon  the  face  thereof,  regardless  of  any  deficit  there  may  be  in  the 
tract  or  tracts  upon  which  the  same  is  located  (see  circular  of  Novem- 
ber 21, 1856,  which  supersedes  our  circular  of  September  14, 1852,  also 
circular  from  this  office  dated  March  10,  1869.) 

8th.  In  preparing  your  monthly  abstracts  you  will  select  the  number 
of  sheets  required  and  place  them  together  in  book  form  in  order  that 
that  they  may  be  properly  bound,  and  in  addition  to  the  instructions 
contained  in  the  seventh  clause  of  our  circular  dated  July  1,  1871,  in- 
dorse on  said  abstracts  the  lowest  and  highest  numbers  that  appear  on 
the  same. 

9th.  In  pre-emption  cases  you  will  be  particular  to  see  that  the  num- 
ber and  date  of  the  declaration  is  indorsed,  in  red  ink,  on  the  back  of 
the  appropriate  certificate  or  application,  as  the  case  may  be.  You 
will  also  observe  this  rule  in  the  commutation  of  homestead  entries. 

10th.  The  number  of  the  excess  receipt,  if  any,  must  be  indorsed,  in 
red  ink,  on  the  back  of  the  case  with  which  it  may  be  connected.  All 
excess  receipts  should  be  sent  up  with  your  cash  returns.  Your  special 
attention  is  directed  to  the  third  clause  of  our  circular  dated  July  1^ 
1871.   (No.  607) 

11th.  In  view  of  the  inconvenience  attendant  upon  the  rapid  accumu- 
lation of  letters  upon  the  files  of  this  office,  it  becomes  necessary  to 
modify  the  requirements  of  our  circular  of  the  20th  July,  1853,  so  far 
as  it  relates  to  the  manner  of  transmitting  your  respective  monthly  re- 
turns. Hence,  in  future,  instead  of  sending  a  special  letter  with  each 
description  of  returns,  you  will  advise  us  by  a  single  letter,  stating  the 
number  of  packages  transmitted  and  the  contents  of  ea^h  package.  Be 
particular  to  see  that  they  are  all  forwarded  in  the  same  mail,  and  that 
no  portion  of  them  are  sent  up  until  the  close  of  the  month, 

12th.  The  Receiver's  regular  quarterly  returns,  also  any  Indian  ac- 
counts that  may  be  due  from  his  office,  should  all  be  inclosed  in  one 
package  and  sent  up  by  special  letter.  For  further  instructions  in  re- 
gard thereto,  he  will  be  governed  by  rule  six  of  our  circular  of  July  I, 
1871,  which  is  applicable  to  quarterly  as  well  as  monthly  accounts? 

Be  pleased  to  acknowledge  the  receipt  of  this  circular. 

Yery  respectfully,       WILLIS  DRUMMOND,  Commissioner. 
Rbgisteb  and  Reoeiysb  at 
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Ho.  609. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land-Offioe, 
Washington,  D.  C,  July  6,  18U. 

Gentlemen  : — The  monthly  returns  received  at  this  Office  from  the 
several  District  Land  Offices  are  found,  on  examination,  to  present  cases  of 
discrepancies  and  other  errors  of  various  kinds,  so  numerous  and  so  glar- 
ing as  to  show  that  the  instructions  to  Registers  and  Receivers  heretofore 
prescribed  by  this  Office,  enjoining  upon  them  the  careful  examination 
and  comparison  of  the  respective  returns,  the  one  with  the  other,  and 
each  with  the  applications,  plats  and  tract-books,  with  a  view  to  detect- 
ing any  errors  that  may  exist  therein,  before  transmitting  them  to  this 
Office,  are  not  faithfully  complied  with ;  but  that,  while  certificates  are 
attached  to  the  several  abstracts  by  the  Registers  and  Receivers  setting 
forth  that  they  have  made  such  examinations  and  comparisons,  and 
that  the  returns  are  correct,  such  certificates  must  often  be  regarded  as 
mere  form,  and  not  as  indicating  a  substantial  and  bona  fide  compli- 
ance with  the  instructions  calling  therefor.  The  consequence  is,  that 
much  labor  is  thrown  upon  this  Office  not  properly  incident  to  its  busi- 
ness, in  correcting  discrepancies  and  other  errors  found  in  the  returns 
from  the  District  Offices,  and  leading  also  to  great  loss  and  inconveni- 
ence to  the  individuals  concerned. 

It  is  the  object  of  this  to  call  attention  to  instructions  heretofore  given 
on  the  subject — see  the  tth  section  of  the  Circular  of  July  1,  1871 — and 
to  the  importance  of  your  complying  therewith,  not  merely  as  a  form, 
but  in  good  faith,  so  as  to  give  them  the  effect  intended.  In  so  doing, 
I  would  also  remind  you  that  the  tract-books  in  your  office  must  be 
kept  posted  up  from  day  to  day,  so  that  a  comparison  of  your  monthly 
returns  with  tbem  may  have  the  intended  effect  of  enabling  you  to  detect 
errors  which  may  exist  in  the  former.  You  will,  therefore,  in  certify- 
ing your  monthly  abstracts,  as  required,  add  to  your  certificate  that  the 
tract-books  in  your  office  with  which  they  are  compared  are  fully  posted 
np  to  date,  taking  care  to  see  that  such  is  the  fact. 

A  faithful  compliance  with  the  requirements  alluded  to  is  regarded 
as  of  the  first  importance  for  the  proper  transaction  of  the  public  busi- 
ness, and,  hereafter,  should  the  character  of  the  returns  received  be 
such  as  to  show  that  any  officer  has  failed  to  discharge  his  duty  in  this 
respect,  it  will  be  considered  a  sufficient  reason  for  reporting  him  to  the 
head  of  the  Department  for  removal  from  office. 

Yery  respectfully,  your  obedient  servant, 

S.  S.  BURDETT,  Commissioner. 
Register  and  Receiver. 


XL    DEPOSITS  OF  PUBLIC  MONEYS. 
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REGULATIONS  OF  THE  TREASURY  DEPARTMENT. 

Treasury  Department, 

February  10,  1871. 
To  Collectors  and  Surveyors  of  Customs,  Collectors  of  Internal  Revenue,  Re- 
ceivers of  Public  Moneys  for  Lands,  Marshals,  Clerks  of  Courts,  and  all 
other  Officers  or  Agents  of  the  United  States  engaged  in  collecting,  depos- 
iting, or  transmitting  public  moneys. 

The  following  regulations,  based  upon  specific  provisions  of  law,  for 
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the  violation  of  which  penalties  of  a  severe  character  are  provided,  are 
hereby  prescribed,  and  a  strict  compliance  therewith  is  enjoined. 
Should  any  modification  of  these  regulations  be  advisable  in  special  in- 
stances, the  necessary  instructions  will  be  given  by  letter  from  the  Sec- 
retary of  the  Treasury. 

COLLECTIONS. 

Collectors  and  surveyors  of  customs,  collectors  of  internal  revenue, 
and  receivers  of  public  moneys,  living  in  the  same  city  or  town  with 
an  assistant  treasurer  or  designated  depositary,  must  deposit  their 
receipts  at  the  close  of  each  day.  Officers  at  such  a  distance  from  a 
depositary  that  daily  deposits  are  impracticable  must  forward  their  re- 
ceipts as  often  as  they  amount  to  one  thousand  dollars,  and  at  least 
once  in  each  month,  without  regard  to  the  amount  accumulated. 

All  collections  must  be  deposited  to  the  credit  of  the  Treasurer  of 
the  United  States,  except  moneys  paid  by  parties  to  collectors  of  inter- 
nal revenue,  in  lieu  of  fines,  penalties,  and  forfeitures,  or  upon  compro- 
mises, which  must  be  deposited  to  the  credit  of  the  Secretary,  as  here- 
tofore. 

Receipts  of  coin  must  not  in  any  case  be  deposited  in  a  National 
Bank  Depositary. 

District  attorneys,  marshals,  and  clerks  of  courts,  who  receive  public 
moneys  accruing  to  the  United  States  from  fines,  penalties,  and  forfeit- 
ures, fees,  costs,  forfeiture  of  recognizances,  debts  due  the  United  States, 
interest  on  such  debts,  sales  of  public  property,  or  from  any  other 
sources^  will  deposit  the  same  in  accordance  with  the  foregoing  para- 
graphs, except  moneys  accruing  from  customs  and  internal  revenae 
cases,  which  should  be  paid  to  the  collector  or  surveyor  of  customs 
or  collector  of  internal  revenue  of  the  district  in  which  the  case  arose. 

The  Department  encourages  the  practice  of  a  deputy  collector  or 
agent  depositing  directly  with  the  depositary,  in  the  name  of  his  prin- 
cipal, believing  that  greater  economy  and  dispatch  will  thereby  be  at- 
tained. In  such  cases,  the  depositor  will  take  certificates  of  deposit  in 
the  name  of  the  Collector  or  other  officer  whose  agent  he  is,  or  for  whom 
he  is  acting,  and  dispose  of  them  as  hereinafter  provided. 

"disbursing  funds. 

All  moneys  advanced  from  the  Treasury  to,  or  coming  into  the  hands 
of,  any  officer  or  agent  of  the  government  for  disbursement,  must  be 
deposited  to  his  official  credit,  as  such  disbursing  officer  or  agent,  and 
drawn  upon  only  in  his  official  capacity. 

Deposits  of  such  moneys  may  be  made  with  the  treasurer,  an  assistant 
treasurer,  or  any  designated  depositary  of  the  United  States,  if  specially 
authorized%by  the  Secretary  of  the  Treasury  for  that  purpose  under  the 
Act  of  June  14,1 866,  and  not  otherwise.  In  case  no  such  special  author- 
ity has  been  given  to  a  convenient  depositary,  application  should  be  made 
to  the  Secretary  of  the  Treasury  for  such  authorization. 

CERTIFICATES  OF  DEPOSIT. 

All  original  certificates  of  deposits  issued  for  public  moneys  should 
be  forwarded  immediately  by  the  depositors  to  the  Secretary  of  the 
Treasury,  except — 

1.  Those  issued  to  judicial  officers,  which  should  be  sent  to  the 
Solicitor  of  the  Treasury,  with  an  explanation,  in  detail,  of  the  nature 
of  the  deposits. 


TITLE  XV.]        DUTIES  OF  REGISTERS  AND  RECEIVERS.  m 

2.  Those  issued  for  deposits  for  use  of  the  Post  Office  Department, 
which  should  be  sent  to  the  Third  Assistant  Postmaster  General. 

EEOEIPTS. 

Receipts  given  to  district  attorneys,  marshals,  or  clerks,  for  moneys 
paid  by  them  to  collectors  and  surveyors  of  customs,  should  be  sent  to 
the  Solicitor  of  the  Treasury,  and  similar  receipts  from  collectors  of  in- 
ternal revenue  should  be  sent  to  the  Commissioner  of  Internal  Revenue. 

Receipts  gi^^i^  to  an  officer  for  deposits  of  his  disbursing  funds  to  his 
own  credit  should  be  retained  by  him  for  his  own  security. 

Reference  is  hereby  made  to  the  Secretary's  circulars  of  December 
15,  1869,  relative  to  the  transportation  of  public  moneys  by  express, 
and  November  23, 1869,  relative  to  dis]i;>ursing  funds,  and  to  the  acts  of 
August  6,  1846,  March  3,  1857,  and  June  U,  1866. 

GEO.  8.  BOUT  WELL,  Secretary  of  the  Treasury. 


No.  611. 

DEPOSITS  TO  THE  CREDIT  OF  THE  TREASURER  OF  THE  UNITED 

STATES. 

Tbeasuby  of  the  United  States, 

Washington,  D.  C, ,  187—. 

Sir  : — The  want  of  accurate  information  which  should  be  furnished 
by  officers  of  the  Government  who  deposit  moneys  to  the  credit  of  the 
Treasurer  of  the  United  States,  and  the  consequent  errors  in  the  Cer< 
tificates  of  Deposit  issued,  causes  serious  inconvenience  and  much  em- 
barrassment in  the  transaction  of  public  business.  I  therefore  request 
that,  in  future,  when  you  deposit  money  to  my  credit,  you  will  give 
exact  information  to  the  officer  with  whom  the  deposit  is  made  as  to 
the  definite  source  from  which  the  money  was  derived ;  especially  stat- 
ing, separately  and  specifically,  the  several  classes  of  revenue,  and 
making  clear  distinction  between  a  Revenue  Deposit  and  a  Repay 
Deposit. 

CustomSf  Tonnage,  Marine-hospital  Tax,  Storage^  Labor,  and 
Drayage;  Services  of  Officers;  Fines,  Penalties,  and  Forfeitures; 
Emolument  Fees,  Steamboat  or  Inspection  Fees,  Licenses  to  Pilots  or 
Engineers,  Mileage  to  Examiners;  Internal  Revenue  Collections, 
Sales  of  Internal  Revenue  Stamps,  Storekeepers^  Salaries ;  Judiciary 
Fines,  Penalties,  and  Forfeitures ;  Judiciary  Emolument  Fees ;  Sales 
of  Public  Lands,  Sales  of  Indian  Lands,  Homestead  Fees,  Pre-emption 
Fees,  Stumpage,  Final  Proofs,  Commissions,  Locating  Agricultural  Col- 
lege Scrip,  Locating  Military  Bounty-land  Warrants;  Captured  and 
Abandoned  Property;  Direct  Tax  from  States;  Consular  Fees; 
Indian-trust  Funds;  Patent  Fees;  Surveys  of  Public  Lands;  Rent 
of  Public  Buildings;  Semi-annual  Duty ;  Sales  of  Government  Prop- 
erty under  Section  6,  Act  of  May  8,  1872,  viz  : 

"  That  all  proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  or 
other  public  property  of  any  kind,  shall  hereafter  be  deposited  and  covered 
into  the  Treasury  as  miscellaneous  receipts,  on  account  of  '  proceeds  of 
Government  property,'  and  shall  not  be  withdrawn  or  applied  except  in 
consequence  of  a  subsequent  appropriation  made  by  law ;  and  a  detailed 
statement  of  all  such  proceeds  of  sales  shall  be  incluaed  in  the  appendix  to 
the  book  of  estimates.  But  this  section  shall  not  be  held  to  repeal  the  ex- 
isting authority  of  law  in  relation  to  marine  hospitals,  revenue  cutters,  the 
clothing  fund  of  the  navy,  or  the  sale  of  commissary  stores  to  the  officers  of 
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the  army.  And  it  shall  be  the  duty  of  the  Register  of  the  Treasurjr  to  fur- 
nish to  the  proper  accounting  officers  copies  of  all  warrants  covering  such 
proceeds,  where  the  same  may  be  necessary  in  the  settlement  of  accounts  in 
their  respective  offices."  *  *  «  »  «  «  # 

and  an  Act  amendatory  thereof,  viz  : 

"  An  Act  to  amend  the  fifth  section  of  an  Act  entitled  *  An  act  making  appro- 
priations for  the  legislative,  executive  and  judicial  expenses  of  the  Govern- 
ment for  the  year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
three,  and  for  other  purposes.' 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled^  That  the  fifth  section  of  the  act  approved  May 
eighth,  eighteen  hundred  and  seventy-two,  making  appropriations  for  the 
legislative,  executive,  and  judicial  expenses  of  the  Government  for  the  vear 
ending  June  thirtieth,  eighteen  hundred  and  seventy-three,  shall  not  be  held 
to  apply  to  materials,  stores  or  supplies  sold  to  officers  and  soldiers  of  the 
army,  or  to  exploring  or  surveying  expeditions  authorized  by  law,  and  that 
said  section  shall  not  be  held  to  repeal  such  part  of  paragraph  1032,  Re- 
vised Army  Regulations  of  eighteen  hundred  and  sixty-three,  as  provides 
that  the  expenses  of  sales  of  military  stores  or  supplies  regularly  condemned 
will  be  paid  from  their  proceeds. 
"  Approved  June  8, 1872." 

are  BevenueSf  and  must  be  separately  stated  in  the  Certificates  of  De- 
posit in  each  case. 

Bepayments  are  simply  the  redeposit  to  my  credit  of  moneys  previ- 
ously advanced  to  U.  S.  Disbursing  Officers,  and  the  few  exceptional 
deposits  as  provided  in  the  above-cited  Acts.  In  making  deposits  of 
this  character,  you  should  know  and  state — 1st,  that  it  is  a  repayment ; 
2d,  the  bureau  or  officer,  and  date  (year)  of  the  appropriation,  to  which 
it  belongs ;  and,  3d,  the  source  from  which  the  money  was  received — 
whether  from  the  Treasury  direct,  by  requisition  in  your  favor,  or 
otherwise. 

When  you  are  authorized  by  the  Secretary  or  by  this  Office  to  de- 
posit money  by  your  check  on  your  account  or  in  kind  to  my  credit  in 
one  office,  which  money  is  to  be  paid  or  placed  to  your  credit  in  some 
other  office,  the  transaction,  and  only  such  an  one,  is  a  "  Transfer  of 
Funds  from ^  (the  office  where  you  are  to  be  paid)  to  — '■ —  (the  of- 
fice where  you  deposit)  as  per  Secretary's  (or  Treasurer's)  letter , 

187 — ."  Very  respectfully, 

F.  E.  SPINNER,  Treas.  U,  S. 


No.  612. 

TO  ALL  COLLECTORS.  OFFICERS  OR  AGENTS  OF  THE  TREASURY 
DEPARTMENT,  ENGAGED  EITHER  IN  THE  COLLECTION  OR 
TRANSFER  OF  THE  REVENUE  OF  THE  UNITED  STATES. 

Tbbasuby  Department, 
December  15,  1869. 
It  is  deemed  advisable,  because  of  the  changes  which  have  taken 
place  in  the  local  revenue  offices  since  the  issue  of  Department's  Circu- 
lar dated  October  1,  1866,  upon  the  subject  of  transportation  of  the 
public  revenue  by  express,  and  the  non-observance  of  the  regulations, 
either  from  want  of  information  or  neglect,  to  reissue  that  circular  with 
some  necessary  modifications,  and  the  especial  attention  of  all  revenue 
and  depositary  officers  is  called  to  the  following  regulations,  which  are 
furnished  for  their  information  and  guidance,  and  are  to  be  strictly 
observed : 
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A  contract  having  been  entered  into  between  the  Treasury  Depart- 
ment and  the  Adams  Express  Company,  for  the  transportation  over  all 
the  lines  of  the  said  Adams  Express  Company,  and  through  them  of 
the  American  Merchants'  Union,  United  States,  Southern,  Texas,  New 
Jersey,  Eastern,  United  States  and  Canada,  National,  Central,  Harn- 
den,  Howard's,  Hope's,  and  Earle's  Express  Companies,  of  all  moneys 
under  the  control  of  the  Treasury  Department,  you  are  hereby  directed 
to  employ  said  companies  for  the  necessary  transportation  of  all  moneys 
or  stamps  of  the  Treasury  department ;  said  transportation  to  be  made 
for  the  purposes  of  depositing  the  money  transported  with  the  Treas- 
urer, an  Assistant  Treasurer,  or  authorized  Depositary  of  the  United 
States  ;  for  transmitting  moneys  collected  on  account  of  Internal  Rev- 
enue or  Customs  from  Deputy  Collectors  of  Internal  Revenue  or 
Customs,  to  Collectors,  the  Treasurer,  Assistant  Treasurer,  or  United 
States  Depositaries,  and  for  transmitting  stamps  for  spirits,  beer  and 
tobacco,  ft'om  Collectors  to  their  deputies,  and  for  special  purposes  and 
under  special  circumstances,  in  accordance  with  instructions  from  the 
Department. 

All  moneys  transmitted  should  consist  of  the  sum  of  one  thousand 
dollars  or  its  multiples,  as  near  as  possible,  and  should  be  sent  by  the 
shortest  practicable  routes.  The  expenses  of  transportation  will  be 
paid  by  the  Department  and  not  by  Collectors.  Forms  of  vouchers 
and  way  bills,  to  be  used  by  all  United  States  officers  and  Express 
Companies  or  their  agents  in  the  transportation  of  money  or  stamps 
under  this  contract,  have  been  prepared  by  the  Treasury  Department, 
and  the  use  of  these  forms  to  the  exclusion  of  all  others  is  imperatively 
enjoined.  They  are  furnished  by  the  Secretary  of  the  Treasury,  on 
whom  requisitions  for  them  should  be  made,  and  are  bound  in  books 
containing  one  handred  copies  each.  No  more  than  one  book  at  a  time 
will  be  furnished  to  each  officer  entitled  thereto.  Although  originally 
designed  for  the  transportation  of  public  moneys  alone,  yet  the  changes 
necessary  to  show  the  facts  in  each  case  where  stamps  are  transmitted, 
or  where  other  transportation  authorized  under  this  circular  but  not 
embraced  in  the  original  design  of  the  forms,  is  required,  will  readily 
suggest  themselves,  and  are  directed  to  be  made  in  each  case ;  the  ob- 
ject being  to  secure  a  full  statement  of  the  facts  pertaining  to  every 
transaction. 

The  officers  sending  or  receiving  moneys  or  stamps  will  therefore 
certify,  in  this  form  of  vouchers,  to  bills  for  services  rendered ;  stating 
the  sum  transported,  its  character,  between  what  points,  and  to  what 
office  the  moneys  or  stamps  were  sent,  the  date,  and  that  the  services 
charged  for  were  actually  performed. 

All  officers  or  agents  are  cautioned  to  carefully  count  and  pack  their 
moneys  or  stamps  to  be  transported,  securing  them  in  strong  packages, 
sealed  with  their  own  private  seal  in  at  least  four  places ;  and  with  the 
amount,  their  own  name  and  title,  and  the  name  and  title  of  the  con- 
signee plainly  marked  on  the  wrapper,  taking  receipts  in  the  estab- 
lifihed  forms  from  the  Express  Companies  for  all  sums  transmitted. 

All  correspondence  upon  the  above  subjects  from  revenue  officers 
should  be  addressed  directly  to  the  Secretary  of  the  Treasury. 

GEO.  S.  BOUT  WELL,  Secretary  of  the  Treasury. 
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No.  613. 

THE  PROPER  DISPOSITION  OF  CERTIFICATES  OF  DEPOSIT. 

Treasury  Department, 

January  21,  18t4. 

The  third  Section  of  the  Act  of  March  3, 1857,  requires  the  forward- 
ing forthwith  to  the  Secretary  of  the  Treasury  of  one  of  the  certificates  of 
deposit  for  every  deposit  of  public  moneys.  As  these  certificates  of  deposit 
constitute  an  important  check  upon  the  transactions  of  the  different  Gov- 
ernment Depositaries,  and  are  required  at  the  Treasury  Department  at  the 
earliest  possible  moment  for  verification  with  the  accounts  of  said  De- 
positaries, the  following  regulations  concerning  their  future  disposition 
are  hereby  prescribed,  which,  as  they  are  based  upon  express  provi- 
sions of  law,  will  be  expected  to  be  strictly  complied  with : 

Hereafter  the  originals  of  all  certificates  of  deposit  for  the  deposit  of 
any  and  all  public  moneys  of  every  character  and  description,  except  as 
stated  in  the  next  succeeding  paragraph^  should  be  forwarded  to  the 
Secretary  of  the  Treasury  immediately  upon  their  issue  by  the  deposi- 
tors, (not  the  Depositaries,)  who,  before  transmitting  them,  should  see 
that  their  amounts  correspond  with  the  amounts  actually  deposited  by 
them. 

BXOBPTIONS. 

Those  issued  to  Disbursing  Officers  for  disbursing  funds  deposited  to 
their  own  official  credit,  subject  to  the  payment  of  their  checks,  and 
more  properly  called  Disbursing  Officers'  receipts,  should  be  retained  in 
their  own  possession ;  those  issued  for  the  transfer  of  fu  nds  from  one 
Government  Depository  to  another,  and  on  account  of  fractional  cur- 
rency, should  be  forwarded  to  the  Treasurer  of  the  United  States ;  and 
those  issued  for  the  deposit  of  moneys  pertaining  to  the  Post  Office 
Department  should  be  forwarded  to  the  Third  Assistant  Postmaster 
General. 

Certificates  of  deposit  should  be  issued  as  follows : 

ON  ACCOUNT  OF  CUSTOMS,  AC. 

Those  in  favor  of  Custom  Officers  at  ports  where  Naval  Officers  are 
located,  in  triplicate;  those  in  favor  of  Customs  Officers  at  other 
ports,  in  duplicate;  the  duplicates  of  the  former  class  to  be  transmitted 
to  the  Naval  Officers,  and  the  triplicates  to  be  retained  by  the  deposi- 
tors ;  and  of  the  latter  class,  the  duplicates  to  be  retained  by  the  de- 
positors. 

INTERNAL  REVENUE. 

Those  in  favor  of  Collectors  of  Internal  Revenue,  or  in  favor  of 
other  parties  on  account  of  internal  revenue  collections,  internal  reve- 
nue stamps,  or  repayments  of  disbursing  funds,  in  triplicate;  the 
duplicates  to  be  transmitted  to  the  Commissioner  of  Internal  Revenue, 
and  the  triplicates  to  be  retained  by  the  depositors. 

secretary's  special  ACCOUNTS. 

Those  issued  for  deposits  to  the  credit  of  the  Secretary  of  the  Trea- 
sury, in  triplicate ;  the  duplicates,  in  cases  of  moneys  accruing  to  the 
United  States  from  violations  of  the  internal  revenue  and  direct-tax 
laws,  to  be  forwarded  to  the  Commissioner  of  Internal  Revenue,  and 
the  triplicates  to  be  retained  by  the  depositors ;  in  all  other  cases,  both 
the  originals  and  duplicates  to  be  forwarded  to  the  Secretary  of  the 
Treasury,  and  the  triplicates  to  be  retained  by  the  depositors. 
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PATENT  PEES. 

Those  issued  on  account  of  patent  fees,  in  triplicate;  the  duplicates 
to  be  transmitted  to  the  Commissioner  of  Patents,  and  the  triplicates 
to  be  retained  by  the  depositors. 

SURVEYS  or  PUBLIO  LAUDS. 

Those  issued  on  account  of  surveys  of  public  lands,  in  triplicate; 
the  duplicates  to  be  forwarded  either  to  the  General  Land- Office  direct, 
or  through  the  local  land-office  or  Survey or-GeneraPs  office,  and  the  trip- 
licates to  be  retained  by  the  depositors. 

SALES  OF  PUBLIO  LANDS,  <&0. 

Those  issued  in  favor  of  Receivers  of  Public  Moneys  on  account  of 
sales  of  public  lands,  &c.,  in  duplicate;  the  duplicates  to  be  retained 
by  the  depositors. 

ABMY  AND  NAVY. 

Those  issued  to  military  or  naval  officers,  either  on  account  of  repay-^ 
ments,  sales  of  public  property,  or  otherwise,  in  duplicate ;  the  dupli- 
cates to  be  retained  by  the  depositors. 

SEMI-ANNUAL   DUTY. 

Those  issued  on  account  of  semi-annual  duty,  in  triplicate;  the  du- 
plicates to  be  transmitted  to  the  Treasurer  of  the  United  States,  and 
the  triplicates  to  be  retained  by  the  depositors. 

JUDICIARY. 

Those  issued  to  judicial  officers,  district  attorneys,  marshals,  clerks  of 
courts,  &c.,  in  duplicate;  the  duplicates  to  be  retained  by  them. 

MISSING  COUPONS. 

Those  issued  on  account  of  coupons  missing  from  bonds  forwarded 
for  redemption,  or  otherwise,  in  triplicate;  both  the  originals  and  du- 
plicates to  be  forwarded  to  the  Secretary  of  the  Treasury,  and  the 
triplicates  to  be  retained  by  the  depositors. 

LOANS,  INTEREST  ON  THE  PUBLIC  DEBT,   CIVIL  REPAYMENTS,   CONSULAR 

FEES,  MISCELLANEOUS  AND   OTHER  RECEIPTS. 

Those  issued  on  account  of  subscriptions  to  any  loan,  repayments  of 
interest  on  the  public  debt,  civil  repayments  except  as  hereinbefore 
otherwise  provided  for,  consular  fees,  miscellaneous  and  other  receipts, 
in  duplicate;  the  duplicates  to  be  retained  by  the  depositors. 

GENERAL  REMARKS.       * 

In  no  case  are  certificates  of  deposit  required  to  be  filed  with  ac- 
counts rendered  by  Government  officers  to  the  accounting  officers  of 
the  Treasury  Department,  nor  does  such  a  disposition  of  any  certifi- 
cates of  deposit  secure  to  the  officers  transmitting  them  proper  credits 
in  their  accounts.  Credits  are  only  given  officers  in  the  settlement  of 
their  accounts  upon  warrants,  which  warrants  are  issued  by  the  Secre- 
tary of  the  Treasury,  and  based  upon  the  original  certificates  of  deposit. 
In  taking  credit  in  their  accounts  current,  however,  for  deposits  made, 
officers  should  state  specifically  the  date  of  the  deposit,  and  the  designa- 
tion and  location  of  the  depository  in  which  the  deposit  was  made,  as 
well  as  the  source,  &c.  All  original  certificates  of  deposit  in  favor  of 
military,  naval,  and  other  officers,  the  amounts  of  which  are  required 
to  be  listed  and  recorded  in  the  offices  of  any  of  the  heads  of  the  bureaus 
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of  the  War,  Navy,  Interior,  or  other  Executive  Departments,  will  im- 
mediately upon  their  receipt — a  record  having  first  been  made  of  them 
for  verification  with  the  proper  depositary  accounts — be  forwarded  to 
the  head  of  the  respective  Department  to  which  the  deposits  pertain 
for  designation  of  the  proper  appropriations,  &c. 

WM.  A.  iflCHARDSON,  Secretary  of  the  Treasury. 


III.   TABLE   OF  SALARIES  AND  COMMISSIONS. 
No.  614. 
SALARIES  OF  RECEIVERS   AND  REGISTERS  OF  LAND  OFFICES. 

MONTHS,  QUARTERS,  AND  FRACTIONS  OP  QUARTERS.— $500  PER  YEAR. 


$125  PER  Quarter. 

This  column  is  only  to  be  used  in  making 
monthly  or  quarterly  i>ayments. 


FIRST  QUARTER. 

January,  31  Days $43  10 

February,  28  days 38  80 

March,  31  days 43  10 


$125  00 


SECOND  QUARTER. 

April,  30  days $41  20 

May,  31  days 42  60 

June,  30  days 41  20 


$125  00 


.     THIRD  QUARTER. 

July,31days $42  10 

August.  31  days 42  10 

September,  30  days 40  80 

$125  00 


S 


*<  > 

00    Jd 
H 

n 

99 


FOURTH    QUARTER. 

October,  31  days $42  10 

November,  30 'day 8 40  80 

December,  31  days 42  10 

$125  00 


LEAP  YEAR—FIRST  QUARTER. 

January,  31  days $42  60 

February,  29  days 39  80 

March,  31  days 42  00 


$125  00 


Day*, 
1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


$1  39 
2  78 

4  17 

5  56 

6  94 

8  33 

9  72 

11  11 

12  50 

13  89 

15  28 

16  67 

18  06 

19  44 

20  83 

22  22 

23  61 

25  00 

26  39 

27  78 

29  17 

30  56 

31  94 

33  33 

34  72 

36  11 

37  50 

38  89 

40  28 

41  67 
43  06 


CO  % 


& 


Days' 

1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


$1 
2 
4 
5 


37 
75 
12 
49 


6  87 

8  24 

9  62 
10  99 

12  36 

13  74 

15  11 

16  48 

17  86 

19  23 

20  60 

21  98 

23  35 

24  73 

26  10 

27  47 

28  85 

30  22 

31  59 

32  97 

34  34 

35  71 

37  09 

38  46 

39  83 

41  21 

42  68 


S^ 


CS  H  s 

?«§ 

►<  S  >• 

?*  w  5S 


Days. 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

23 

24 
25 
26 
27 
.28 
29 
30 
31 


$1  36 
2  72 


4 
5 


08 
43 


6  79 

8  15 

9  51 
10  87 

12  23 

13  59 

14  95 

16  30 

17  66 

19  02 

20  38 

21  74 

23  10 

24  46 

25  82 

27  17 

28  53 

29  89 

31  25 

32  61 

33  97 

35  33 

36  68 

38  04 

39  40 

40  76 
42  12 


Note.— For  fractional  parts  of  any  month  in  the  first  quarter  of  leap  year 
use  the  column  under  second  quarter,  the  rate  of  pay  being  the  same. 


TITLE  XV.]        DUTIES  OF  REGISTERS  AND  RECEIVERS. 


•783 


COMMISSIONS  OF  RECEIVERS  AND  REGISTERS  OF  LAND-OFFICES. 

MONTHS,  QUARTERS,  AND  FRACTIONS  OF  QUARTERS. — $2,500  PER  YEAR. 


$625  PER  Quarter. 

This  column  is  only  to  be  used  In  making 
monthly  or  quarterly  payments. 


first  quarter. 

January,  31  days $215  30 

February,  28  days 194  40 

March,  31  days 215  30 

$625  00 

SECOND    QUARTER. 

April,  30  days $206  00 

May,  31  days 213  00 

June,  30  days 206  00 

$625  00 

THIRD   QUARTER. 

July,  31  days $210  60 

August,  31  days 210  60 

September,  30  days 203  80 

$625  00 

fourth  quarter. 

October,  31  days $210  60 

November,  30  days 203  80 

December,  31  days 210  60 

$625  00 

leap  year— first  quarter. 

January,  31  days $212  90 

February,  29  days 199  20 

March,  31  days 212  90 

$625  00 


»5J 

CO 

o 

< 

1 

si 

QUARTE 

Days. 

1 

a 

?  M  ^ 

• 

^ 

'I* 

Doya. 

JDayn. 

Z>ay«. 

1 

$6  94 

1 

$6  87 

1 

$6  79 

2 

13  89 

2 

13  74 

2 

13  59 

3 

20  83 

3 

20  60 

3 

20  38 

4 

27  78 

4 

27  47 

4 

27  17 

0 

34  72 

5 

34  34 

5 

33  97 

6 

41  67 

6 

41  21 

6 

40  76 

7 

48  61 

7 

48  08 

7 

47  55 

8 

55  56 

8 

54  95 

8 

54  35 

9 

62  50 

9 

61  81 

9 

61  14 

10 

69  44 

10 

68  68 

10 

67  93 

11 

76  39 

11 

75  55 

11 

74  73 

12 

83  33 

12 

82  42 

12 

81  52 

13 

90  28 

13 

89  29 

13 

88  32 

14 

97  22 

14 

96  15 

14 

95  11 

15 

104  17 

15 

103  02 

15 

101  90 

16 

111  11 

16 

109  89 

16 

108  70 

17 

118  06 

17 

116  76 

17 

115  46 

18 

125  00 

18 

123  63 

18 

122  28 

19 

131  94 

19 

130  49 

19 

129  08 

20 

138  89 

20 

137  36 

20 

135  87 

21 

145  83 

21 

144  23 

21 

142  66 

22 

152  78 

22 

151  10 

22 

149  46 

23 

159  72 

23 

157  97 

23 

156  25 

24 

166  67 

24 

164  84 

24 

163  04 

25 

173  61 

25 

171  70 

25 

169  84 

26 

180  56 

26 

178  57 

26 

176  63 

27 

187  50 

27 

185  44 

27 

183  42 

28 

194  44 

28 

192  31 

28 

190  22 

29 

201  39 

29 

199  18 

29 

197  01 

30 

208  33 

30 

206  04 

30 

203  80 

31 

215  28 

31 

212  91 

31 

210  60 

Note.-  For  fractional  parts  of  any  month  in  the  first  quarter  of  leap  year, 
use  the  column  under  second  quarter,  the  rate  of  pay  being  the  same. 


IV.    ANNUAL  SETTLEMENT  OF  ACCOUNTS. 
No.  615. 

Tebasury  Department, 

First  Comptroller's  Office, 

Washington,  July  13,  1871. 
Sir  :— By  the  provisions  of  the  5th,  6tb  and  Yth  sections  of  the  act  of 
July  12,  1870,  it  is  declared  to  be  unlawful  to  expend,  in  any  one  fiscal 
year,  any  sum  in  excess  of  appropriations  made  by  Congress  for  that 
fiscal  year,  and  unexpended  balances  are  required  to  be  carried  to  the 
surplus  fund. 

To  carry  into  effect  these  provisions  of  law,  annual  settlements  of 
your  accounts  for  compensation  and  disbursements  must  be  made. 
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The  account  to  the  30th  ultimo  should  embrace  all  eompensation 
earned  and  all  expenses  incurred  up  to  and  including  that  date,  so  that 
no  charges  for  services  performed  or  articles  purchased  prior  to  the  let 
instant  shall  appear  in  subsequent  accounts.  If  you  have  already  for- 
warded your  account  to  the  close  of  the  fiscal  year  ending  80th  ultimo, 
and  any  bills  incurred  during  that  year  are  still  outstanding,  they 
should  be  at  once  paid  and  forwarded  with  a  special  account  to  the 
proper  accounting  officer.  And  if  any  suspensions  made  during  the 
year  are  still  outstanding,!  awaiting  explanation  which  you  can  make, 
please  submit  the  explanations  as  soon  as  possible. 

Upon  the  adjustment  of  your  final  account  to  the  30th  June,  you 
will  be  instructed  what  disposition  to  make  of  any  unexpended  balance, 
which  is  not  to  be  carried  into  any  subsequent  account. 

Yery  respectfully,  your  obedient  servant, 

R.  W.  TAYLER,  Comptroller. 


V.    POSTAGE,  STATIONERY  AND  FURNITURE. 

No.  616. 

Department  op  the  Interior, 

General  Land  Office, 

August  18,  1869. 

Qentlemen  ; — A  proper  regard  to  economy  in  the  disbursement  of 
the  incidental  appropriations  for  District  Land -Offices,  renders  the 
following  rules  necessary,  and  in  all  cases  hereafter  they  must  be 
strictly  observed  : 

Ifit.  In  future  you  will  be  required  to  furnish  this  office,  annually, 
with  a  list  of  such  articles  of  stationery  as  may  be  necessary  for  one 
year  for  both  your  offices,  the  year  to  begin  from  the  date  of  such  ap- 
plication. You  will  give  the  price  of  each  article,  and  if  the  same  shall 
be  deemed  reasonable  and  necessary,  you  will  be  authorized  to  make 
purchases,  but  any  article  deemed  unnecessary,  will  of  course  be 
stricken  from  the  estimate. 

2d.  You  will  furnish  this  office,  annually,  with  a  statement  of  the 
kind  and  description  of  all  furniture  in  your  offices,  with  the  date  of 
purchase,  original  cost,  and  present  condition.  Hereafter  no  new  fur- 
ture  of  any  kind  will  be  purchased  until  a  description  of  such  as  may 
be  absolutely  necessary^  with  an  estimate  of  its  cost,  has  been  first  sub- 
mitted to  this  office  and  its  approval  given,  and  all  articles  in  future  re- 
quired are  to  be  of  a  plain  and  substantial  description,  without  any 
unnecessary  embellishments. 

3d.  When  articles  of  either  stationery  or  furniture  may  be  autho- 
rized, and  the  purchase  made,  it  devolves  on  the  Receiver,  in  his  capacity 
as  Disbursing  Agent,  to  defray  the  cost ;  in  no  case  must  the  cost  ex- 
ceed the  amount  authorized,  and  in  making  payments  the  Receiver  will 
be  required  to  take  receipts,  the  accuracy  of  which  must  be  verified 
under  oath  by  the  party  or  parties  from  whom  such  purchases  have 
been  made,  and  the  vouchers  thus  rendered  must  accompany  the  Re- 
ceiver's disbursing  accounts,  and  refer  to  the  date  of  the  authority  from 
this  office  for  the  purchases  of  which  they  are  the  evidence. 

Unauthorized  expenditures  will  not  be  allowed. 

Yery  respectfully,  your  ob't  serv't, 

JOS.  S.  WILSON,  Commanoner, 
Register  and  Reoeivsr. 
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Ho.  617. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  0.,  August  30,  18tl. 

Gentlemen: — The  Receiver,  as  Disbursing  Agent,  will  pay  the 
postage  on  all  official  letters,  and  at  the  end  of  each  quarter  he  will 
transmit  an  account  of  the  same,  receipted  by  the  Postmaster  and  veri- 
fied by  your  affidavits,  as  vouchers  to  his  quarterly  disbursing  account, 
in  which  the  same  may  be  debited. 

Very  respectfully  your  obedient  servant, 

WILLIS  DRUMMOND,  Cammiasioner. 
Register  and  Receiver  at 


Ho.  618. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  April  26,  1873. 

To  Registers  and  Reoeiyers,  and  Stxrvetors  General: 

Sirs  : — Under  the  recent  Act  of  Congress  abolishing  the  franking 
privilege,  no  further  allowances  can  be  made  after  July  1,  1873,  for 
postage  on  official  letters,  and  all  mail  matter  is  required  to  be  prepaid 
by  stamps. 

You  are,  therefore,  requested  to  submit  to  this  Office,  at  the  earliest 
possible  moment,  an  estimate  of  the  number  of  each  denomination  of 
postage  stamps  that  you  will  probably  require  for  the  official  corres- 
pondence of  your  office  during  the  quarter  ending  September  30,  1873 ; 
and  you  are  directed  to  submit  a  like  estimate  for  each  succeeding 
quarter  at  least  thirty  days  before  the  commencement  of  said  quarter. 

The  denominations  of  stamps  furnished  the  Department  are  as  fol- 
lows:  1-cent,  2-cent,  3-cent,  6-cent,  12-cent,  15-cent,  24-cent,  90-cent. 

A  prompt  response  to  this  communication  is  requested,  in  order  that 
there  may  be  no  delay  in  supplying  the  stamps  req^uired. 

Yery  respectfully,    WILLIS  DRUMMOND,  Commissioner. 


VI.    DELIVERED  AND  UNDELIVERED  PATENTS. 

Ho.  619. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 

June  27,  18t2. 
Register  and  Receiver,  TJ.  S.  Land-Offioe. 

Gentlemen  : — ^You  will  please  send  to  this  Office,  with  as  little  de- 
lay as  possible,  a  complete  list  of  all  patents  remaining  on  your  files 
undelivered,  specifying  the  District  Office  at  which  each  entry  or  loca- 
tion was  made. 
You  will  also  send  to  this  Office  all  of  the  duplicate  receipts,  dupli- 
60 
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cate  certificates  and  affidavits,  with  sach  other  evidence  as  may  be  on 
your  files,  upon  which  patents  have  been  delivered,  and  at  the  end  of 
each  month  you  will  forward  a  written  statement  showing  what  pat- 
ents have  been  delivered  during  the  month,  together  with  the  dupli- 
cates or  other  evidence  upon  which  such  patents  were  delivered,  with 
an  indorsement  on  each  showing  when  and  to  whom  the  patent  there- 
for was  delivered. 

In  Agricultural  College  Scrip  locations  you  will  give  both  the  Regis- 
ter and  Receiver's  number  and  the  number  of  the  ^crip,  with  the  name 
of  the  State  in  whose  favor  the  same  was  issued ;  and  in  Warrant 
locations  you  will  give  the  Register  and  Receiver's  number  and  the 
number  of  the  Warrant;  and  also  state  under  what  act  the  same  was 
issued,  and  for  how  many  acres. 

Yery  respectfully,     WILLIS  DRIJMMOND,  Commissioner. 


VII.  CONSOLIDATED  LAND  OFFICES. 
No.  620. 

General  Land  Office, 

July  26,  1869. 

Annexed  is  a  copy  of  the  act  of  Congress  ''making  further  pro- 
visions in  relation  to  consolidated  land  offices,"  approved  February 
18,  1861. 

The  first  section  of  this  act  authorizes  the  Register  "  to  charge  and 
receive  for  making  transcripts  for  individualSj  or  furnishing  any 
other  record  information  respecting  public  lands,  or  land  titles  in  his 
consolidated  land  district,  such  fees  as  are  properly  authorized ,  by  the 
tariff  existing  in  the  local  courts  in  said  district."  It  makes  it  the  duty 
of  the  Receiver  to  aid  the  Register  in  the  preparation  of  the  trans- 
cripts, &c.,  aforesaid,  and  the  fees  received  therefor  are  to  he  divided 
equally  between  the  Register  and  Receiver,  the  whole  amount  of  com- 
pensation of  either,  including  salary,  commissions,  and  all  feeSy  to 
which  they  are  entitled,  under  pre-existing  laws,  not  to  exceed  $3,000 
per  annum,  or  pro  rata  per  quarter,  the  excess,  if  any,  over  that  amount, 
to  be  paid  into  the  Treasury  of  the  United  States. 

In  order  to  the  proper  adjustment  of  your  accounts  under  this  section 
of  the  act,  all  fees  received  under  it,  and  under  the  act  of  22d  March, 
1852,  for  locating  military  warrants,  and  the  twelfth  section  of  the  act 
of  4th  September,  1841,  for  adjudicating  pre-emption  claims,  must  be 
paid  into  the  hands  of  the  Receiver,  who  will  keep  separate  records  of 
all  fees  received  under  the  several  acts  aforesaid,  giving  the  date  and 
amount  received  in  each  case,  and  will  credit  the  United  States  with 
the  whole  amount  of  fees  received  in  his  monthly  and  quarterly 
accounts,  rendered  as  Receiver  of  public  moneys,  in  the  same  manner 
OS  required  by  the  circular  of  jhe  27th  April,  1867,  in  the  case  of  fees 
for  locating  military  warrants.  The  fee  statements  in  every  instance 
must  be  verified  by  the  affidavits  of  the  Register  and  Receiver,  that 
they  embrace  all  fees  received  during  the  period  stated,  and  that  the 
charges  are  in  strict  accordance  with  the  law  and  the  rates  established 
by  the  courts  within  your  district,  and  must  be  forwarded  to  this  office 
with  the  Receiver's  accounts  for  the  month  and  quarter  in  which  the 
fees  are  received. 

The  Receiver,  as  disbursing  agent,  will  charge  in  his  disbursing 
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account  all  fees  received  under  the  several  acts  herein  mentioned,  for- 
warding with  his  account  separate  vouchers  for  the  amounts  paid  to 
the  Register  under  said  acts  respectively. 

The  2d  section  of  the  act,  providing  for  office  rent  and  clerk  hire,  is 
so  plain  in  its  terms  as  to  render  any  instructions  unnecessary.  Before 
any  allowance  can  be  made  for  office  rent  or  for  the  employThent  of  a 
clerk  by  the  Register,  the  absolute  necessity  for  such  service  must  be 
shown  to  the  satisfaction  of  the  Secretary  of  the  Interior,  and  receive 
his  sanction. 

The  3d  section  extends  the  provisions  of  the  act  to  all  consolidated 
land-offices,  and  provides  for  all  expenses  incurred  prior  to  the  date  of 
said  act,  by  any  Register  or  Receiver  of  such  office,  for  additional  cleri- 
cal aid  or  office  room. 

Accounts  for  all  claims  under  this  section  of  the  act  must  be  properly 
rendered,  accompanied  by  the  proper  vouchers.  The  vouchers  cover- 
ing the  charges  for  clerk  hire  must  state  the  number  of  days  the  parties 
were  actually  and  necessarily  employed,  and  the  per  diem  allowance, 
and  must  be  verified  by  the  affidavit  of  the  Register  or  Receiver,  that 
such  additional  clerical  aid  was  rendered  absolutely  necessary  by  the 
consolidation  of  the  land-office  to  keep  up  the  current  public  business  ; 
that  the  payments  were  made  at  the  time  stated  in  the  vouchers ;  and  that 
the  charges  are  reasonable  and  just.  The  vouchers  for  office  rent  must 
also  be  verified  by  your  affidavit,  that  the  additional  expense  for  room 
rent  was  made  necessary  by  the  consolidation  ;  that  the  payments  were 
made  at  the  time  specified  in  the  vouchers ;  and  that  the  charges  are 
reasonable  and  just.  The  accounts,  when  properly  rendered,  as  above 
indicated,  will  be  submitted  to  the  Secretary  of  the  Interior,  and,  if 
approved  by  him,  will  be  allowed ;  and  if  not,  of  course  be  rejected. 

The  4th  section  of  said  act  provides  for  an  allowance  to  former  Reg- 
isters of  consolidated  land-offices  for  room  rent  and  clerk  hire,  made 
necessary  by  such  consolidation;  and  such  claims  will  be  allowed  when 
presented  and  sustained  by  satisfactory  vouchers. 
Very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner. 

Reotster  and  Reobiver. 

An  Act  making  further  provision  in  relation  to  consolidated  land-offices. 
Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled,  That  from  and  after 
the  passage  of  this  act  the  register  for  the  consolidated  land  districts  at 
Booneviile,  in  the  State  of  Missouri,  in  consequence  of  additional  duties 
imposed  upon  him,  and  in  addition  to  the  fees  now  allowed  by  law, 
shall  be  entitled  to  charge  and  receive  for  making  transcripts  for  indi- 
viduals, or  furnishing  any  other  record  information  respecting  public 
lands  or  land  titles  in  his  consolidated  land  district,  such  fees  as  are 
propei*ly  authorized  by  the  tariff  existing  in  the  local  courts  in  said  dis- 
trict :  Provided,  The  whole  amount  of  the  Register's  compensation, 
including  all  fees  and  commissions  to  which  he  is  entitled  under  existing 
laws,  shall  not  exceed  three  thousand  dollars  per  annum,  or  pro 
rata  per  quarter  ;  the  excess,  if  any,  over  that  amount,  shall  be  paid 
into  the  Treasury  of  the  United  States;  and  the  Receiver  shall  receive 
his  equal  share  of  such  fees,  and  it  shall  be  his  duty  to  aid  the  Register 
in  the  preparation  of  the  transcripts,  or  giving  the  record  information 
as  aforesaid. 
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Seo.  2.  And  be  it  further  enacted,  That  the  Secretary  of  the  In- 
terior be  and  he  is  hereby  authorized  to  make  a  reasonable  allowance 
for  office  rent  for  such  consolidated  office,  and,  when  satisfied  of  the 
necessity  therefor,  to  approve  the  employment  by  said  Register  of  one 
or  more  clerks,  at  a  reasonable  per  diem  compensation,  for  such  time 
as  said  clerk  or  clerks  are  absolutely  required  to  keep  up  the  current 
public  business,  and  who  shall  be  paid  out  of  the  surplus  fees  above 
authorized  to  be  charged,  if  any,  and  if  no  surplus  exists,  then  out 
of  the  appropriation  for  incidental  expenses  of  district  land-offices; 
but  no  clerk  shall  be  so  paid  unless  his  employment  has  been  first 
sanctioned  by  the  Secretary  of  the  Interior. 

Seo.  3.  And  he  it  further  enacted,  That  the  provisions  of  this  act  be 
and  they  are  hereby  extended  to  all  other  consolidated  land-offices :  Pro- 
vided, That  this  act  shall  be  construed  to  extend  to  and  provide  for  all  ex- 
penses heretofore  incurred  by  any  Register  or  Receiver  of  any  such  con- 
solidated land-office  for  additional  clerical  aid  or  office  room  :  Provided 
further^  That  the  amount  of  such  indemnity  be  first  approved  by  the 
Secretary  of  the  Interior. 

Seo.  4.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  make  a  reasonable  allowance  to  former  regis- 
ters of  consolidated  land-offices  for  room  rent  and  clerk  hire,  made 
necessary  by  such  consolidation,  to  be  paid  out  of  the  appropriation  for 
incidental  expenses  of  district  land-offices,  upon  satisfactory  vouchers 
actually  filed,  or  to  be  filed. 

Approved,  February  18,  1861. 


VIII.    LEAVE  OF  ABSENCE. 

Ho.  621. 

Department  of  the  Inteeiob, 

General  Land  Office, 

Washington,  D.  C,  May  1,  1871. 

Gentlemen: — In  future,  when  leave  of  absence  is  desired  for  any 
purpose,  timely  application  therefor,  stating  specifically  the  reasons  and 
circumstances  rendering  such  absence  necessary,  should  be  addressed 
and  forwarded  directly  to  this  office.  All  applications  will  be  laid  be- 
fore the  Head  of  the  Department,  with  such  recommendation  as  the 
circumstances  of  the  case  may  warrant,  and  the  leave  will  be  granted 
or  withheld,  as  may  seem  just  and  proper  to  the  Honorable  Secretary 
of  the  Interior. 

But  in  the  meantime,  and  until  the  decision  of  the  Department  is  re- 
ceived, the  officer  will  remain  in  the  proper  discharge  of  his  official 
duties. 

In  view  of  the  unusual  number  of  applications  for  leave  which  have 
lately  been  made,  it  becomes  necessary  for  me  to  announce  that  you 
are  expected  to  remain  at  your  post,  and  give  strict  personal  attention 
to  the  duties  devolving  upon  you,  and  that  hereafter  leaves  of  absence 
will  be  granted  only  for  reasons  of  the  most  urgent  character,  and  for 
the  shortest  possible  time,  and  then  only  upon  the  following  conditions, 
viz: 

Firnt.  That  in  case  of  a  Surveyor-General,  he  shall  place  his  office  in 
charge  of  his  chief  clerk,  for  whose  official  acts  he  will  be  held  respon- 
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Bible  under  bis  official  bond,  and  such  clerk,  before  entering  upon  duty, 
must  take  and  subscribe  tbe  oath  or  affirmation  prescribed  by  the  Act 
of  Congress  approved  July  2, 1862  — {Statutes  at  Larger  vol,  12,  p.  502.) 

And  in  case  of  Register  or  Receiver,  such  offi.cer  shall  place  his  office 
in  charge  of  a  competent  and  reliable  clerk,  for  whose  acts  he  will  be 
held  responsible  under  his  official  bond,  and  such  clerk,  before  entering 
on  duty,  shall  take  and  subscribe  the  following  oath  or  affirmation, 
which  must  be  transmitted  to  this  office : 

"  I,  A.  B.,  having  been  employed  by  C.  D.,  (Register  or  Receiver,  as 

the  case  may  be,)  of  the  Land  Office  at ,  as  clerk  in  his  office,  do 

solemnly  swear  (or  affirm)  that  I  will  truly  and  faithfully  execute  the 
trust  committed  to  me  according  to  law,  and  regulations  and  instruc- 
tions made  in  conformity^ thereto :  So  help  me  God." 

Second,  That  as  the  clerk  left  in  charge  of  the  office  of  Surveyor 
General,  Register  or  Receiver,  cannot  be  authorized  to  sign  any  official 
paper  or  document,  such  officer  shall  make  arrangements  to  affix  his 
signature  to  all  official  papers  and  documents  required  to  be  issued  from 
his  office  during  his  absence ;  and  in  no  instance  can  a  Register  be 
authorized  to  leave  his  office  in  charge  of  the  Receiver,  or  vice  versa. 

Third.  That  if  an  officer  shall  be  and  remain  absent  from  duty  for 
more  than  thirty  days  within  a  year,  he  shall  not  receive  pay  or  emolu- 
ment, either  in  salary  or  otherwise,  during  the  period  of  his  absence  from 
official  duty,  unless  in  special  cases,  in  which  good  and  satisfactory  cause 
shall  be  shown  therefor  to  this  office. 

Fourth.  That  upon  return  to  duty  the  officer  shall  report  by  letter  to 
this  office  the  exact  period  of  his  absence. 

As  applications  for  leave  are  frequently  made  by  officers  on  the 
ground  that  the  public  interests  committed  to  them  require  their  pres- 
ence at  the  seat  of  government,  I  take  this  occasion  to  say  that  it  is  the 
duty  of  this  office  to  look  after  the  public  interests  coming  under  its 
supervision,  and  that  in  the  discharge  of  this  duty  the  personal  presence 
and  assistance  of  district  officers  is  rarely  if  ever  required.  Should  the 
presence  of  such  officers  be  desired,  at  any  time,  for  this  or  other 
reasons,  timely  notice  to  that  effect  will  be  given. 

In  this  connection  I  deem  it  proper  to  refer  to  fact  that  some  officers 
are  in  the  habit  of  absenting  themselves  from  official  duty,  for  short 
periods,  without  proper  authority,  and  to  state  that  its  impropriety  Qnd 
incompatibility  with  the  proper  and  faithful  discharge  of  official  duty  is 
manifest,  and  that  in  future  unauthorized  absence^  for  however  short  a 
period,  will  not  be  tolerated. 

Tou  are  requested  to  acknowledge  the  receipt  hereof  at  your  earliest 
convenience.  Very  respectfully, 

WILLIS  DRIJMMOND,  Commissioner, 
To  Reqistebs  and  Reoeivebb  and  Subvetobb  Genebal. 

Approved:  C.  DEiiANO,  Secretary  of  the  Interior. 
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IX.    TRAVELING  EXPENSES. 
No.  622. 

ALLOWANCES  FOR  TRAVELING  EXPENSE?. 

Tbeaburt  Department, 

Washington,  August  1,  1874. 
The  following  provisions  of  the  Act  entitled  ''An  Act  making  appro- 
priations for  the  support  of  the  Army  for  the  fiscal  year  ending  June 
thirtieth,  one  thousand  eight  hundred  and  seventy-five,  and  for  other 
purposes,"  approved  June  16,  1874,  is  hereby  published  for  the  infor- 
mation and  guidance  of  the  officers  and  employes  of  this  Department: 

"Prorided,  That  only  actual  traveling  expenses  shall  be  allowed  to  any  per- 
son holding  employment  or  appointment  unde»  the  United  Slates,  and  all 
allowances  for  mileage  and  transportation,  in  excess  of  the  amount  actually 
paid,  are  hereby  declared  illegal ;  and  no  credit  shall  be  allowed  to  any  of 
the  Disbursing  "Officers  of  the  United  States  for  payments  or  allowances  in 
violation  of  this  provision." 

In  accordance  with  the  foregoing  provision,  persons  traveling  upon 
the  official  business  of  this  Department  will  hereafter  be  allowed  thHr 
*•  actual  traveling  expenses,"  usual  and  essential  to  the  ordinary  com- 
fort of  travelers,  embraced  in  the  following  items  of  expenditure: 

I.  Actual  fares  on  railroads,  steamboats,  and  other  vessels,  by  the 
shortest  practicable  route,  the  hire  of  special  transportation  where  there 
are  no  regular  means  of  conveyance,  street-car,  or  omnibus,  or  transfer- 
coach  fare  to  and  from  depots  and  hotels,  and,  where  there  are  no  such 
conveyances,  moderate  and  necessary  hack-hire,  and  reasonable  fees  to 
porters  and  expressmen. 

II.  Sleeping-car  fare  for  one  double  berth  for  each  person,  or  custom- 
ary state-room  accommodation  on  steamboats  and  other  vessels,  one  seat 
in  parlor  car,  and  lodgings  and  actual  board  in  hotels,  at  a  rate  not 
greater  than  five  dollars  per  day.  Hotel  bills  and  receipts  will  be  taken 
in  all  cases  where  it  is  practicable  to  obtain  them,  and  accompany  the 
account  as  a  voucher. 

No  charge  will  be  allowed  for  hotel  bills  when  the  detention  is  unne- 
cessary for  the  performance  of  the  duties  for  which  travel  is  required. 

An  affidavit  that  the  account  is  just  and  true  in  all  respects,  and  that 
the  expenses  charged  therein  were  actually  and  necessarily  incurred, 
must  accompany  each  bill.  In  all  cases  the  account  must  contain  the 
items  of  expenditure ;  and  a  copy  of  the  order  under  which  the  travel 
was  made  must  accompany  it. 

CHAS.  F.  CON  ANT,  Acting  Secretary. 


No.  623. 

GENERAL  ORDER. 

Department  of  the  Interior, 

Washington,  D.  C,  July  1,  18Y4. 
Hereafter  the  expenses  of  all  officers  of  the  Government,  or  other  per- 
sons, when  traveling  on  duty  or  other  public  business  for  or  on  account 
of  this  Department,  or  any  of  the  Bureaus  connected  therewith,  will  be 
confined  to  **  actual  traveling  expenses,''  usual  and  essential  to  the  ordi- 
nary comfort  of  travelers,  and  will  embrace  the  following  items  of  ex- 
penditure only,  viz : 


:.<i 
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I.  Fares  upon  railroads,  steamboats,  packets,  or  other  asaal  modes  of 
conveyance. 

II.  Hire  of  special  transportation^  either  by  land  or  water,  when 
there  are  no  regular  means  of  conveyance. 

III.  Ferriage,  tolls,  and  horse-keeping  when  transportation  is  hired. 
IT.  Street-car,  or  omnibus,  or  transfer-coach  fare  to  and  irom  depots 

and  hotels,  and,  where  there  are  no  such  conveyances^  moderate  and 
necessary  hack-hire,  not  exceeding  the  legal  rates ;  also  baggage  fees  to 
porters. 

Y.  Sleeping-car  fare  for  one  doable  berth  for  each  person,  or  custom- 
ary state-room  accommodation  on  boats,  steamers,  etc. 

YI.  Lodging  and  meals  in  hotels,  en  route, 

YII.  Hotel  expenses,  not  exceeding  four  dollars  per  day,  when  the 
detention  is  incident  to,  or  necessary  for,  the  performance  of  the  duties 
for  which  the  travel  is  ordered. 

YIII.  Necessary  meals,  en  routes  but  for  no  other  items  of  refresh- 
ment than  the  ordinary  food  provided  for  travelers. 

No  charge  will  be  allowed  for  hotel  bills  when  the  detention  is  un- 
necessary fbr  the  execution  of  the  orders  under  which  the  journey  is 
performed,  nor  for  meals  furnished  on  steamers  or  other  means  of  con- 
veyance which  are  included  in  the  charge  for  fare. 

Every  officer  or  other  person  traveling  as  above  indicated  will  keep  a 
memorandum  of  the  expenditures  herein  allowed,  noting  each  item  upon 
its  being  made,  and  the  certificate,  in  the  case  of  an  officer,  or  affidavit, 
in  the  case  of  any  other  person,  to  be  made  on  the  voucher,  will  set 
forth  that  the  different  charges  in  detail  therein  have  been  taken  ft'om 
and  verified  by  his  memorandum  ;  that  they  are  correct  and  just ;  that 
the  amount  charged  was  actually  paid ;  that  the  number  of  days  for 
which  the  same  is  charged  was  necessarily  consumed  in  unavoidable 
delays  incident  to  travel,  and  in  the  performance  of  the  duty  ordered  or 
services  rendered,  and  that  the  journey  was  performed  with  all  practi- 
cable dispatch  by  the  shortest  usually  traveled  routes,  under  orders, 

[copy  annexed,]  or  for  the  purpose  of ,  [here  the  object  of  the 

journey  should  be  fully  stated.] 

When  unusual  routes  or  expensive  means  of  transportation  are 
charged  for,  explanatory  certificates,  setting  forth  the  necessity  for  the 
same,  must  accompany  the  accounts,  and,  if  approved  by  the  Head  of 
the  Department  or  the  Chief  of  the  Bureau^  such  charges  will  be 
allowed. 

Any  officer  or  other  person  traveling  on  duty  or  public  business  as 
herein  provided,  over  any  of  the  railroads  below  named,  to  which  grants 
or  subsidies  have  been  made  by  the  United  States,  and  from  which 
payment  for  freight  and  transportation  furnished  for  Government  ser- 
vice is,  by  the  2d  section  of  an  act  of  Congress  approved  March  3, 
1873,  (U.  S.  Statutes  at  Large,  vol.  17,  p.  608.)  directed  to  be  with- 
held, will  exhibit  his  order  to  the  proper  officer  of  the  railroad  company 
and  request  transportation,  and  on  receiving  the  requisite  order  there- 
for will  give  the  company  the  necessary  voucher  for  the  amount  of  the 
fare. 

The  railroads  above  referred  to  are  as  follows,  viz : 

The  "Central  Pacific."  " Kansas  Pacific,"  "Union  Pacific,  Central 
Branch,"  "  Union  Pacific,"  "  Western  Pacific,"  and  the  "  Sioux  City 
and  Pacific." 
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All  previous  orders  of  this  Department  in  relation  to  the  foregoing 
subject  are  hereby  revoked.  C.  DELANO,  Secretary, 

GENERAL  ORDER. 

Department  of  the  Intebiob, 

Washington,  D.  C,  Sept.  21,  1874. 
The  following  is  substituted  for  Paragraph  YII.  of  a  General  Order, 
dated  July  1,  1814,  issued  by  the  Department,  viz : 

YII.  Hotel  expenses,  not  exceeding  fioe  dollars  per  day,  when  the 
detention  is  incident  to,  or  necessary  for,  the  performance  of  the  duties 
for  which  the  travel  is  ordered. 

C.  DELANO,  Secretary  of  the  Interior, 
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TITLE  XVL-MISCELLANEOUS  RULINGS  AND 

INSTRUCTIONS. 


I.  GRADUATION  ENTRIES. 

No.  625. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 

April  25,  1873. 

Gentlemen  : — I  send  for  your  information  the  annexed  copy  of  an 
act  of  Congress  entitled  "An  act  to  confirm  certain  entries  of  land 
therein  named,"  approved  February  IT,  1813.     [See  Part  II.,  No.  87.] 

This  act  refers  to  a  ciass  of  entries  which  were  allowed  at  the  reduced 
price  for  settlement  and  cultivation  under  the  graduation  law  of  August 
4,  1854,  which  was  repealed  by  the  act  of  June  2,  1862.  The  act  of 
Congress  of  3d  March,  1857,  confirmed  entries  made  prior  to  its  passage 
under  the  graduation  law,  which  were  regular  in  every  respect,  and  not 
fraudulent  or  evasive  of  the  law,  leaving  those  entries  allowed  under 
the  same  law  subsequent  to  the  3d  March,  1857,  and  prior  to  the  repeal 
of  the  law,  to  stand  on  the  original  basis,  which  required  that  the  par- 
ties should  produce  satisfactory  proof  of  settlement  and  cultivation 
before  the  patents  could  be  issued  at  the  reduced  price  paid;  or 
where  such  proof  could  not  be  made,  the  parties  interested  could  perfect 
the  entries  and  have  the  patents  issued  as  in  ordinary  cases,  by  paying 
up  the  difference  between  the  reduced  price  paid  under  the  graduation 
law  and  the  ordinary  minimum  of  $1.25  per  acre.  There  is  consequently 
a  large  number  of  entries  for  which  the  patents  remain  undelivered  on 
the  files  of  this  Office,  the  parties  having  neither  produced  the  proof  of 
settlement  and  cultivation,  nor  made  the  additional  payment  for  the 
land,  one  or  the  other  of  which  was  required  to  entitle  them  to  the 
patents.  It  is  with  regard  to  these  entries  that  the  act  of  February  17, 
1873,  (copy  annexed,)  dispensing  with  the  requirement  of  proof  or  pay- 
ment, provides  for  issuing  the  patents  in  all  cases  where  the  entries 
were  regularly  made,  where  they  have  not  been  annulled  and  vacated 
by  this  Office  on  account  of  fraud,  evasion  of  law,  or  other  special  cause, 
and  where  they  may  not  be  ascertained  to  have  been  fraudulently  or 
evasively  made.  This  Office  will  accordingly  issue  the  patents  for 
these  entries,  as  in  ordinary  cases,  on  surrender  of  the  duplicate  receipts 
by  the  parties,  if  the  entries  be  regular  and  unimpeached  on  the  official 
records.  It  is  desired  that  you  diffuse  information  of  this  as  far  as  prac- 
ticable in  the  discharge  of  your  official  duties. 

Yery  respectfully,  your  obedient  servant, 

WILLIS  DRUMMOND,  Commissioner. 
Register  and  Reoeiyer. 
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No  626. 


II.    AGRICULTURAL  COLLEGE  SCRIP. 


CIRCULAR. 
Application  of  Agricultural  College  Scrip  to  Pre-emptions. 

Department  of  the  Interior, 

General  Land  Office, 

July  22,  1870. 

Gentlemen  : — In  the  act  of  Congress  approved  July  27, 1868,  U.  S. 
Statutes,  vol.  15,  pa^e  227,  it  is  declared  : 

"  That  in  no  ^ase  shall  more  than  three  sections  of  public  land  of  the 
United  States  be  entered  in  any  one  township  by  scrip  issued  to  any 
State,  under  act  approved  July  second,  eighteen  hundred  and  sixty- 
two,  for  the  establishment  of  an  Agricultural  College  therein." 

And  the  act  of  July  1,  1870,  is  to  the  following  effect:  (Part  II., 
No.  18), 

These  two  acts  must  now  be  taken  together,  and  construed  accord- 
ingly.    Therefore : 

1st.  The  said  act  of  27th  July,  1868,  is  held  to  be  still  in  force,  to 
the  extent  of  restricting  ordinary  scrip  locations,  not  pre-emptions^  to 
three  sections  in  one  township,  with  the  interdict  of  not  exceeding  one 
million  acres  in  any  one  State,  as  heretofore  allowed,  confining  each 
selection  to  a  technical  quarter  section. 

2d.  By  the  amendatory  act  the  restriction  is  removed,  so  far  as  re- 
lates to  pre-emption  entries ;  and  the  scrip  may  be  received  in  pay- 
ment of  such  entries,  without  limitation  as  to  the  quantity  located  in  a 
tQwnship,  or  in  any  one  State. 

3d.  The  allowance,  by  said  act  of  July  1,  1870,  of  such  payment, 
"  in  the  same  manner  and  to  the  same  extent  as  is  now  authorized  by 
law  in  case  of  Military  Bounty-Land  Warrants,"  will  authorize  the 
application  of  the  same  rule  in  each  case ;  and  you  will  be  guided  by 
your  instructions  in  warrant  locations  in  payment  of  pre-emptions,  in 
adjudicating  claims  under  this  act. 

4th.  The  scrip  may  be  located,  in  pre-emption  entries,  on  any  tract 
forming  a  compact  body  not  exceeding  160  acres,  though  not  embraced 
in  a  technical  quarter  section. 

5th.  An  inconsiderable  excess,  not  sufficient  to  invalidate  the  pre- 
emption claim,  should  be  paid  for  with  cash,  agreeably  to  the  rule  and 
practice  in  warrant  locations. 

6th.  Double  minimum  land  must  be  treated  as  in  case  of  a  warrant ; 
payment  in  cash  being  required  to  the  amount  of  $1.25  per  acre,  where 
scrip  is  offered  in  part  payment  for  such  lands. 

7th.  The  interdict  in  the  last  proviso  of  the  3d  section  of  the  act  of 
28th  September,  1850,  vol.  9,  page  521,  forbidding  the  location  of  war- 
rants upon  the  improvements  of  actual  settlers,  applies  to  locations 
under  this  act. 

These  locations  will  be  entered  in  your  monthly  abstract  of  agricul- 
tural scrip  locations  in  regular  order,  with  special  notes  on  each  ab- 
stract, and  on  the  papers  in  each  case,  referring  to  such  locations  as 
pre-emptions.  Very  respectfully, 

JOS.  S.  WILSON,  Commis^oner. 
Register  and  Receiver. 

Note. — As  the  Agricultural  College  Scrip  heretofore  issued  has  been  ex- 
tensively counterfeited,  purchasers  are  cautioned  against  imposition  from 


TITLE  XVI.]       MISCELLANEOUS  RULINGS  &  INSTRUCTIONS.  795 

this  cause.  It  is  suggested  that,  by  proper  care  in  purchasing  from  none  but 
responsible  parties,  well  known  to  the  pre-emptor,andin  all  cases  requiring 
a  receipt  for  the  consideration  paid,  accompanied  with  aguaranty  for  indem- 
nification in  case  the  scrip  shall  prove  counterfeit,  the  settler  may  in  most 
cases  protect  himself  from  loss  in  the  use  of  the  scrip. 

JOS.  S.  WILSON,  Commimoner. 


No.  627. 

CIRCULAR. 

dtpaetment  of  the  interior, 

General  Land  Office, 
Washington,  D.  C,  February  8,  1812. 
Gentlemen: — By  circular  of  July  22,  1870,  you  were  instructed  in 
regard  to  receiving  Agricultural  College  Scrip  in  payment  for  pre- 
emption claims,  under  the  act  of  July  1,  1810.     (Part  II.,  No.  18.) 

On  the  29th  ultimo,  the  Hon.  Secretary  of  the  Interior  decided  that 
said  Scrip  may  also  be  received  in  commuting  homestead  entries  under 
the  8th  section  of  the  act  of  May  20,  1862,  and  you  will  receive  it  in 
such  cases  accordingly. 

The  instructions  contained  in  the  circular  mentioned,  regarding  pre- 
emption scrip  locations,*  will  apply  to  the  locations  contemplated  in 
commuting  homesteads;  but  you  will  indicate  the  latter  on  the  monthly 
abstract  of  scrip  locations,  and  on  the  papers  issued  therefor,  by  special 
notes,  referring  by  number  to  the  commuted  homestead  entry. 

Very  respectfully,      WILLIS  DRUMMOND,  Commissioner. 


No.  628. 

GOVERNOR  OF  TEXAS. 

A  joint  resolution  of  the  State  of  Texas  authorized  the  Governor  to  receive 
a  certiiin  scrip  and  " sell  the  same"  The  Governor  executed  a  power  of 
attorney  to  the  Secretary  of  State  of  Texas,  and  authorized  him  to  receive 
and  sell. 

Held — That  the  Secretary  of  State  had  no  power  to  sell. 

Department  op  Justice, 
Office  op  Assistant  Attorney  General, 

Washington,  June  6,  1871. 
Sib  : — I  have  considered  the  question  submitted  by  the  letter  of  the 
Commissioner  of  the  General  Land-OiBce,  and  relating  to  the  power  of 
the  Governor  of  Texas  to  authorize  the  Secretary  of  State  to  make  sale 
of  the  Agricultural  College  Scrip  belonging  to  the  State  of  Texas. 

The  joint  resolution  of  the  Legislature  of  said  State  authorizes  the 
Governor  **to  receive  the  land  scrip  provided  to  be  issued  by  said  act 
and  to  sell  the  same.'' 

The  resolution  reposes  a  personal  trust  and  confidence  in  the  Gov- 
ernor, and  does  not  authorize  him  to  substitute  another ;  and  I  am  of 
opinion  that' be  cannot  delegate  that  trust  to  another. 

Lyon  V.  Jerome,  26  Wend.  485.  Bocock  v.  Pavey,  8  Ohio  State, 
210.     Lynn  v.  Burgoyne,  13  B.  Mon.  215. 

I  think  that  a  sale  made  by  the  Secretary  of  State  should  not  be 
recognized  by  the  land-office. 
•    Very  respectfully, 

WALTER  H.  SMITH,  Assistant  Attomey-Oeneral. 
Hon.  C.  Delano,  Secretary  of  the  Interior, 
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III.    PRIVATE  LAND,  PORTERFIELD  AND  VALENTINE 

SCRIP. 
No.  630. 

JOHN  LYNDE. 

Scrip,  not  specially  made  so  by  provision  of  law,  is  assignable,  and  private 

land  scrip  ma^  be  located  in  the  name  of  the  assignee. 
Entries  made  with  private-land  scrip  cannot  be  patented. 
A  certificate  of  entry  is  full  evidence  of  title  to  the  land  entered. 

Department  of  the  Intebiob, 

Washington,  D.  C,  Aug.  4,  1875. 

Sib  : — I  have  considered  the  appeal  taken  in  behalf  of  the  heirs  of 
John  Lynde  from  your  decision  of  June  25,  1873,  in  the  matter  of 
their  claim  to  certificates  of  location  under  the  sixth  section  of  the  Act 
of  June  22,  1860,  (12  Stats.,  85.) 

You  held,  substantially,  that  the  heirs  were  entitled  to  such  certifi- 
cates for  9,740i'(/\r  acres  of  land,  to  be  issued  in  the  names  of  the  origi- 
nal confirmees,  "  and  to  their  legal  representatives,"  but  that  no  entries 
*would  be  permitted  except  in  the  names  of  said  original  confirmees. 
From  this  decision  appeal  has  been  taken  to  the  Department,  and  two 
questions  arise  for  consideration,  viz : 

1st.  Is  this  scrip  assignable  ? 

2d.  Can  entries  made  with  it  be  patented  ? 

Since  the  appeal  now  under  consideration  was  filed,  the  claimants 
have  accepted  the  scrip  in  the  form  prescribed  by  you,  but  still  insist 
that  the  same  is  assignable ;  that  entries  can  be  made  in  the  name  of 
the  assignee,  and  that  such  entries  when  made  can  be  patented. 

Independently  of  the  abstract  question  whether  scrip  issued  in  the 
usual  form,  and  locatable  on  unappropriated  public  land,  is,  without  a 
special  provision  of  law  to  that  effect,  assignable,  I  am  clearly  of  the 
opinion  that  the  scrip  issued  in  this  case  is  locatable  under  its  terras  by 
any  assignee  of  the  persons  named  therein.  It  is  issued  to  certain 
specified  persons  and  their  ^^  legal  representatives.**  I  can  see  no  rea- 
son whatever  why  a  "  legal  representive,"  properly  shown  to  be  such, 
may  not  locate  the  scrip  exactly  the  same  as  if  he  were  specifically 
named  therein. 

The  scrip  runs  to  A.  B.  or  some  person  to  be  identified  as  a  "  legal 
representative "  of  A.  B.  A.  B.  may  use  the  scrip  in  his  own  name, 
or  any  one  properly  identified  as  his  '*  legal  representative  "  may  use  it 
in  his  own  name. 

The  term  '4egal  representative"  embraces  a  representative  by  contract, 
a  grantee,  or  assignee,  as  well  as  a  representative  by  operation  of  law, 
(Hogan  v.  Page,  2  Wall,  607  ;  Carpenter  v.  Rannells,  19  Wall.,  145.) 

In  this  view  of  the  law,  assignees  of  this  scrip  should  ha  recognized 
as  legal  representatives,  and  allowed  to  locate  the  same  exactly  as 
though  they  were  specifically  named  therein. 

The  first  abstract  question  raised  by  the  appeal,  viz  :  Wiiether  scrip, 
not  specifically  made  so  by  provision  of  law,  is  assignable,  I  have  no 
hesitation  in  answering  in  the  affirmative.  Scrip  of  this  character  is 
intended  by  law  to  compensate  the  donee  for  loss  of  a  valuable 
interest  or  estate  in  lands,  ofttimes  for  a  vested  interest  pro- 
tected by  the  laws  of  nations,  the  laws  of  the  United  States,  and 
by  treaty  obligations.  The  original  right,  under  the  fundamental  prin- 
ciples of  both  civil  and  common  law,  was  alienable.  Scrip  represening 
the  original  estate  is  a  valuable  right,  and  for  like  reasons  is  assignable. 
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The  uninterrupted  current  of  modern  decisions  tends  o  establish  the 
principle  that  any  valuable  interest  in  real  estate  under  our  public  land 
system,  even  if  inchoate  and  imperfect,  is  assignable  in  the  absence  of 
express  legislative  prohibition.  (^Threadgillv.  Fintardf  12  How.,  24  ; 
Sparrow  v.  Strong,  3  Wall.,  91 ;  Davenport  v.  Lamb,  13  Wall.,  418 ; 
Lamb  v.  Davenport,  18  Wall.,  307  ;  Myers  v.  Croft,  13  Wall.,  296.) 

In  the  last  cited  case  it  is  expressly  so  held.  In  this  case,  speaking 
of  a  pre-emption  right,  an  inchoate,  imperfect,  and  defeasible  interest, 
the  courts  say :  '*  This  right  was  valuable,  and,  independently  of  the 
legislation  of  Congress,  assignable." 

•  Following  these  authorities,  I  have  for  some  time  uniformly  held 
that  valuable  rights  acquired  under  our  public-land  system  were,  in  the 
absenceofexpres8legalprohibition,assignable,  (*Trt7«on  V.  (7.  dt  0.  E,  R, 
Co,,  See's  Dec'n  Feb.  17,  1873;  2  Opin.,  A.  A.  G.,  p.  76,  claim  under 
Section  7,  Act  of  July  23-,  1§66 ;  ^ Heirs  of  Werev,  B.  JR.,  Sec'.s  Dec'n 
March  27,  1873,  claim  under  Joint  Resolution  of  April  10,  1869;  see 
Heirs  of  Coleman  Fisher,  See's  Dec'n,  Feb.  16,  1874,  claim  under  Act 
of  May  14,  1834.) 

The  case  under  consideration  seems  nearly  identical  with  that  which 
arose  under  the  Act  of  July  4,  1836,  and  was  referred  by  the  Secretary 
of  the  Treasury  to  Attorney  General  Butler  for  his  opinion.  The  At- 
torney General  in  his  opinion  (3  Opin.,  355)  says:  "In  my  opinion  the 
individuals  who  appeared  as  claimants  before  the  Commissioners,  and 
who  have  obtained  their  favorable  decisions,  are  the  persons  who  are 
to  be  recognized  at  the  General  Land  Office  as  the  confirmees  under  the 
Act  of  July  4, 1836,  and  that  the  same  persons,  and  those  deriving  title 
from  them  by  descent  or  purchase,  are  also  the  parties  who  are  entitled 
to  locate  under  the  second  section  of  thai  Act," 

Upon  full  and  careful  consideration,  I  am  clearly  of  the  opinion  that 
this  scrip  is  assignable,  and  when  assigned  may  be  located  in  the  name 
of  the  assignee ;  and  I  so  hold,  reversing  in  this  respect  your  decision 
now  under  consideration. 

With  reference  to  the  second  question  raised,  I  agree  with  you  that 
entries  made  with  this  scrip,  as  the  law  now  stands,  are  not  patentable. 
The  rule  that  a  patent  cannot  issue  except  in  pursuance  of  some  ex- 
plicit provision  of  law  is  too  well  settled,  and  has  been  too  long  and^ni- 
formly  followed  by  the  Department,  to  now  admit  of  question. 

I  am  also  of  opinion  that  in  this  case  a  patent  is  not  absolutely  neces- 
sary for  the  full  protection  of  the  claimants,  inasmuch  as  a  certificate  of 
entry  in  the  name  of  the  assignee  will  be  evidence  of  full  relinquish- 
ment by  the  United  States  of  all  her  interests  in  the  land  located. 

I  return  the  papers  transmitted  with  your  letter  of  September  17, 
1873.  Very  respectfully,  C.  DELANO,  Secretary. 

To  the  Commissioner  of  the  General  Land-Office. 


No.  631. 

CIRCULAR. 

Department  of  the  Intebiob, 

General  Land  Office, 

Washington,  D.  C,  October  8,  1874. 

Gentlemen: — The  act  of  Congress  approved  June  22, 1860,  entitled 

"An  Act  for  the  final  adjustment  of  Private  Land  Claims  in  the  States 

•No.  457.       fNo.  661. 
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entitled  ''  An  Act  to  extend  the  provisions  of  an  act  entitled  '  An  Act 
for  the  final  adjustment  of  Private  Land  Claims  in  the  States  of  Florida, 
Louisiana,  and  Missouri,  and  for  other  purposes,' "  and  as  extended 
and  amended  by  an  act  of  Congress  approved  June  10,  1872,  entitled 
"  An  Act  to  extend  the  provisions  of  an  act  entitled  '  An  Act  for  the 
final  adjustment  of  Private  Land  Claims  in  the  States  of  Florida, 
Louisiana,  and  Missouri,  and  for  other  purposes.'  " 
Now,  THEREFORE  BE  IT  KNOWN,  That  on  Surrender  of  this  certificate 

to  the  Register  of  any  land-office  of  the  United  States  the  said 

or legal  representatives  shall  be  entitled  to  enter,  in  satisfaction 

of  said  claim,  the  quantity  of acres  upon  any  of  the  public  lands 

of  the  United  States,  to  which  no  adverse  right  exists,  except  in  the 
States  of  Alabama,  Mississippi,  Louisiana,  Arkansas,  and  Florida, 
where  the  disposal  of  public  lands  is  restricted  to  homestead  actual 
settlement  by  the  act  of  Congress  approved  June  21,  1866,  (14  Stat., 
p.  66.)  "  Provided^  That  said  entry  be  made  only  on  lands  subject  to 
private  entry  at  one  dollar  and  twenty-five  cents  per  acre,  and  as  far  as 
may  be  possible  in  legal  divisions  and  sub-divisions,  according  to  the 
surveys  made  by  the  United  States." 

,  Commisnoner. 


(B.) 

Acts  of  June  22,  1860,  March  2, 1867,  and  June  10,  1812. 

Register  and  Reoeiyer.) 

No. )  Scrip  No. 


Scrip  issued  by  virtue  of  a  decree  rendered  on  the day  of 

by  the  Supreme  Court  of  the  United  States  for  the  claim  of  -^ 


or legal  representives. 

I, ,  hereby  apply  to  locate  with  the  above-described 

certificate quarter  of  Section  No. ,  in  Township  No. , 

of  Range  No. ,  containing acres,  in  the  district  of  lands 

subject  to  sale  at 

Witness  my  hand  this day  of ,  A.  D.  18T    . 

Attest: 


-,  Register, 
',  Receiver. 


United  States  District  Land  Office  at , ,  187 — . 

We  certify  that  the  above-described  tracts  have  this  day  been  located 
pursuant  to  the  application,  and  that  the  location  is  correct,  being  in 
accordance  with  law  and  instructions. 

,  Register, 

■  ,  Receiver. 
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(0.) 


Act8  of  June  22,  1860,  March  2,  1867,  ani  June  10, 1872. 

CEBTinOATE  OF  EnTRY. 

Beqisteb  and  Regeiveb's  No.  — 

United  States  Distbiot  Land-Offioe  at , ,  187- 

We  obbtify  that  Certificate  of  Location  No. ,  for  acres, 

issued  by  virtue  of  a  decree  rendered  on  the day  of ,  by 

the  Supreme  Court  of  the  United  States,  has  this  day  been  located 

by on  the quarter  of  Section  No. ,  in  Township 

No. ,  of  Range  No. ,  containing acres. 

,  Register, 

,  Receiver. 


(D.) 

Ahstrad  of  locations  made  wUh  Scrip,  in  satisfaction  of  Private  Land  Claims^  under 
aU  of  June  22, 1860,  at  the  Land-Office  at ,  inthe  month  of ,  18—. 


DATS  OW 
LOOATIOV 


Register 

and 

Reoeiver^s 

No. 


Scrip 
No. 


Tbacts  Located. 


Part  of 
Section. 


Sec- 
tion. 


Town, 
ship. 


Range. 


Akea. 


Acres. 


I  Bt  whox 

LOOATKD 


Rbxaiixs. 


Land  Offioe  at 


,18- 


■,  Register, 
-,  Receiver. 


No.  632. 


FORM  OF  PRIVATE  LAND  SCRIP.    No.  1. 


Cebtifioate  of  Location, 
No. 


Claim  of 


} 


Act  of  June  2, 1858. 

SuryetorGeneral's  Office, 

.  181—. 


1  hereby  certify  that  by  the  act  of  Congress,  approved ^ 

entitled  ,  the  claim  of ,  entered  as  No  — , 

in  the  report  dated  ,  of ,  is  confirmed  to  acres  ot 

land,  of  which  there  remains  unsatisfied  the  quantity  of acres, 

which  quantity  the  said  claimant  —  entitled  to  locate  pursuant  to  the 
provisions  of  the  3d  section  of  the  act  of  Congress  approved  June  2, 
1858,  entitled  "An  Act  to  provide  for  the  location  of  certain  confirmed 
private  land  claims  in  the  State  of  Missouri,  and  for  other  purposes." 
51 
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Now,  therefore,  be  it  known  that  on  surrender  of  this  certificate  to 

the  Register  of  any  Land- Office  of  the  United  States,  the  said 

or  —  legal  representatives,  shall  be  entitled  to  locate,  in  part 

satisfaction  of  said  claim,  the  quantity  of  eighty  acres  "  upon  any  of 
the  public  lands  of  the  United  States  subject  to  sale  at  private  entry  at 
a  price  not  exceeding  one  dollar  and  twenty-five  cents  per  acre :  Pro- 
vided, That  such  location  shall  conform  to  legal  divisions  and  subdivis- 
ions."   , 

Surveyor-Oeneral 
of 


General  Land  Office, 

,  187  . 

The  foregoing  Certificate  or  Scrip,  having  been  lawfully  issued  by 

the  Surveyor- General ,  is  receivable,  according  to  its 

terms,  at  any  Land-Office  in  the  United  States,  for  the  location  of  land 
subject  to  entry  at  private  sale,  and  to  which  no  adverse  right  exists, 
except  in  the  States  of  Alabama,  Mississippi,  Louisiana,  Arkansas  and 
Florida,  where  the  disposal  of  public  lands  is  restricted  to  Homestead 
actual  settlements,  by  the  act  of  Congress  approved  June  21,  1866. 
(U.  S.  Statutes,  vol.  14,  p.  66.)  It  is  subject  to  location  by  the  holder, 
but  the  patent,  when  issued  for  the  location  made,  will  be  in  the  name 

of ,  or  his  legal  representatives. 

— : ,  CommiBsioner, 


No.  633. 

FORM  OF  PRIVATE  LAND  SCRIP  NO.  2. 

OEBTIFIOATE  OF  LOCATION. 

No. Acres. 

Acts  of  June  22,  i860,  March  2, 1867,  and  June  10, 1872. 

Department  of  the  Intebiob, 

General  Land  Office, 
Washington,  D.  C, ,  181—. 

I  hereby  certify.  That  by the  claim  of has  been 

confirmed  to  the  extent  and  quantity  of acres  of  land,  of  which 

there  has  been  sold  by  the  United  States  prior  to  said  confirmation,  or 

cannot  be  surveyed  or  located,  the  quantity  of acres,  which 

quantity  the  said  claimant  ,  entitled   to  enter  pursuant  to  the 

provisions  of  the  sixth  section  of  the  act  of  Congress  approved  June  22, 
1860,  entitled  ''An  act  for  the  final  adjustment  of  Private  Land  Claims 
in  the  States  of  Florida,  Louisiana,  and  Missouri,  and  for  other  pur- 
poses," as  extended  by  the  act  of  Congress  approved  March  2, 1867,  en- 
titled ''An  act  to  extend  the  provisions  of  an  act  entitled  'An  act  for 
the  final  adjustment  of  Private  Land  Claims  in  the  States  of  Florida, 
Louisiana  and  Missouri,  and  for  other  purposes,'  "  and  as  extended  and 
amended  by  an  act  of  Congress,  approved  June  10,  1872,  entitled  "An 
act  to  extend  the  provisions  of  an  act  entitled  'An  act  for  the  final 
adjustment  of  Private  Land  Claims  in  the  States  of  Florida,  Louisiana, 
and  Missouri,  and  for  other  purposes.'  " 

Now,  therefore,  be  it  known.  That  on  the  surrender  of  this  certificate 
to  the  Register  of  any  land-office  of  the  United  States,  the  said  above 
named  part  —  or  —  legal  representatives  shall  be  entitled  to  enter, 
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in  part  satisfaction  of  said  claim,  the  quantity  of  ■ acre 

upon  any  of  the  public  lands  of  the  United  States  to  which  no 

adverse  right  exists — except  in  the  States  of  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Florida,  where  the  disposal  of  public  lands  is 
restricted  to  homestead  actual  settlement  by  the  act  of  Congress  ap- 
proved June  21,  1866,  (14  Stats.,  p.  66,)  *' provided  that  said  entry  be 
made  only  on  lands  subject  to  private  entry  at  one  dollar  and  twenty- 
five  cents  per  acre,  and  as  far  as  may  be  possible  in  legal  divisions  and 
subdivisions,  according  to  the  surveys  made  by  the  United  States." 

,  CammiBsianer, 


No.  634. 

BOVABD  V.  BUNN. 

Mere  naked  possespion  does  not  run  against  the  government. 

Land  covered  by  an  erroaeous  entry  on  the  books  of  the  local  office  is  not 

subject  to  private  entry  and  can  only  be  made  so  by  the  regular  publication 

of  notice. 
Porterfield  Scrip  may  be  located  on  any  of  the  public  lands  which  have  been 

or  may  be  surveyed,  and  which  have  not  been  otherwise  appropriated  at 

the  time  of  such  location,  on  both  offered  and  unoffered  lands. 

Department  of  Justice, 
Office  of  Assistant  Attorney  General, 

Washington,  Oct.  24,  1871. 

Sir  : — I  have  considered  the  case  of  Bovard  v.  Bunn,  involving  the 
right  to  W.  i  8.  W.  4  of  Sec.  29,  T.  19.  N.,  R.  2  B.,  4th  P.  M.,  Illinois. 

On  the  first  day  of  October,  1839,  one  Lawrason  Riggs  made  appli- 
cation to  the  District  Office  at  Galena,  Illinois,  to  purch^  at  private 
entry  the  W.  i  of  S.  E.  i  of  Sec.  29,  T.  19  N.,  R.  2  E.  The  applica- 
tion was  allowed  and  a  patent  was  issued  for  the  tract  November  10, 
1841.  The  application,  original  certificate  and  receipt,  the  abstract, 
the  tract  book  of  the  General  Land-Office,  and  the  patent,  all  called 
for  the  W.  ^  S.  E.  :|  of  said  township  and  range.  The  records  of  the 
county  where  the  land  is  situated,  however,  show  an  entry  Oct.  1,  1839, 
of  a  duplicate  receipt,  U.  S.  Receiver  to  Lawrason  Riggs,  for  W.  \  8. 
W.  i.  Sec.  29,  T.  19  N.,  R.  2  E. 

In  the  year  1846  this  last- described  tract  of  land  was  sold  by  the 
county  sheriff  for  taxes,  and  again  in  1849,  by  the  same  officer,  for  like 
purposes.  In  1850  it  was  declared  forfeited,  and  again  sold.  A  deed 
for  taxes  was  issued  by  the  sheriff,  February  3,  1853,  which  said«  title 
in  the  year  1858  passed  to  James  Bovard. 

Bovard  paid  a  valuable  consideration  for  the  land,  after  an  exami- 
nation of  the  county  records,  and  the  tract  book  at  the  local  land-office, 
both  of  which  called  for  the  W.  ^  of  S.  W.  \.  He  has  occupied  the 
land  continuously,  made  valuable  improvements,  and  has  regularly 
paid  all  taxes  assessed  upon  it. 

Sometime  in  the  month  of  February,  18ir0,  the  error  in  the  local 
office  tract  book  and  the  county  record  was  called  to  the  attention  of 
Mr.  Bovard,  who  thereupon  commenced  a  correspondence  with  the 
General  Land-Office  on  the  subject.  Upon  comparing  said  tract  book 
with  the  rest  of  the  papers  in  the  case,  the  mistake  upon  it  was  cor- 
rected by  order  of  the  Commissioner. 

Several  applications  were  made  during  the  months  of  March  and 
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April,  IStO,  to  enter  the  W.  ^  of  S.  W.  ^  at  private  entry,  all  of  which 
were  refused,  on  the  ground  that  the  tract  having  been  reserved  bj  an 
erroneous  entry  in  the  tract  book,  was  not  again  subject  to  private 
entry,  unless  regularly  restored  by  published  notice  under  the  estab- 
lished rules  and  regulations  of  the  General  Land-Office. 

On  the  10th  day  of  April,  1870,  John  W.  Bunn  made  application  to 
locate  the  tract  with  two  shares  of  Porterfield  Scrip,  for  forty  acres 
each.  His  application  was  allowed  by  the  local  officers  on  the  ground 
that  the  scrip,  could,  by  special  provision  of  the  act  authorizing  its 
issue,  be  located  upon  unoffered  as  well  as  offered  land.  This  view  of 
the  case  was  also  taken  by  the  Commissioner  of  the  General  Land- 
Office  in  his  decision  of  June  28,  1871,  from  which  an  appeal  has  been 
taken  to  the  Secretary. 

Bovard  asks  to  be  allowed  to  take  the  land  at  private  entry. 

The  Commissioner,  in  substance,  holds,  that  the  land  having  been 
covered  by  an  erroneous  entry  on  the  books  of  the  local  office,  ia  not, 
under  law,  and  the  rules  and  regulations  of  the  General  Land-Office, 
now  subject  to  private  entry,  and  can  only  be  made  so  by  the  regular 
publication  of  notice  ;  that  Porterfield  Scrip  can  be  located  upon  unof- 
fered as  well  as  offered  land,  and  consequently  was  applicable  to  the 
tract  in  controversy  on  the  10th  day  of  April,  1870. 

That  this  view  of  the  law  was  the  true  one,I  have  as  little  doubt  as 
I  have  that  its  application  will,  in  this  particular,  work  an  almost  un- 
paralleled hardship  and  injustice.  Equitably  there  is  but  one  side  to 
the  case.  Bunn  has  no  standing  whatever  outside  of  the  legal  techni- 
cality which  gives  him  the  houses  and  land  of  another  man.  But  the 
law  is  imperative  and  admits  of  but  one  construction. 

The  act  authorizing  the  issue  of  Porterfield  Scrip,  (12  Stat.,  836,) 
provides  tha^  such  scrip  may  be  located  "  on  any  of  the  public  lands 
which  have  been  or  may  be  surveyed,  and  which  have  not  been  other- 
wise appropriated  at  the  time  of  such  location.'' 

The  language  is  broad,  "  any  lands''  not ''  otherwise  appropriated." 
This  means  any  public  land  not  regularly  appropriated  by  virtue  of 
some  provision  of  law  for  its  disposition.  The  tract  of  land  in  contro- 
versy is  in  this  sense  "  unappropriated."  It  is  covered  by  no  valid 
claim  against  the  United  States  under  any  of  its  laws.  An  erroneous 
marking  on  the  books  having  deceived  the  public  as  to  its  ntatus  in  the 
market,  it  has  never  been  applied  for  or  sold. 

The  title  of  Bovard  is  that  of  mere  naked  possession,  which  does  not 
run  against  the  government.  He  has  never  initiated  a  valid  claim, 
and  Ife  is  unable  now  to  acquire  the  land  at  private  entry  on  account  of 
its  temporary  reservation  from  such  disposition  by  law  and  the  regu- 
lations of  the  department.  While  the  tract  was  in  this  condition,  un- 
ofifered  and  unappropriated,  an  application  was  made  to  locate  it  with 
scrip  which  was  applicable  to  this  very  class  of  lands. 

In  my  opinion  it  was  the  imperative  duty  of  the  local  officers  to 
accept  the  scrip  and  allow  its  location  on  the  land  in  controversy. 

The  rule  that  tracts  erroneously  marked  on  the  books  are  thereafter 
not  subject  to  private  entry  until  regularly  restored  by  public  notice  is 
too  well  settled  to  be  seriously  questioned.  It*  was  adopted  in  1836, 
has  been  since  continuously  followed  by  the  General  Land-Office  and 
the  Department,  and  it  at  an  early  day  received  the  sanction  of  the  At^ 
torney-General  of  the  United  States.     (3  Opin.,  274.) 

i  see  no  remedy  for  the  hardship  this  necessary  construction  of  law 
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places  upon  Mr.  Bovard,  except  such,  if  any  there  be,  as  may  be  given 
by  the  laws  and  courts  of  Illinois. 

I  recommend  that  the  decision  of  the  Commissioner  be  affirmed. 
Very  respectfully, 

W.  H.  SMITH,  Assistant  Attorney- General 
Hon.  C.  Delano,  Secretary  of  Interior, 
Concurred  in  by  the  Secretary,  Nov.  2,  1811. 


No.  635. 

WM.  P.  BROWN. 

Held— That  Porterfield  Scrip  could  be  located  on  land  withdrawn, 
unless  the  withdrawal  was  authorized  by  a  law  which  appropriated 
the  land  to  some  specific  purpose. 

Decision  by  Acting  Secretary  Smith,  July  25,  1812.* 


FORM  OF  PORTERFIELD  WARRANT. 
Special  Act  of  Congress  of  April  11, 1860. 

D£PABTM£NT   OF  THB*  INTERIOR. — REVOLUTIONARY   BOUNTY   LaND- 

Warbants. — General  Land-Offioe. 
No. Forty  Acres. 

Whereas,  by  an  Act  of  Congress  approved  on  the  11th  day  of  April, 
1860,  entitled  **An  act  for  the  relief  of  the  legal  representatives  of 
Charles  Porterfield,  deceased,"  it  was  enacted  that  the  Secretary  of  the 
Interior  should  "  issue  to  William  Kinney  and  Thomas  J.  Michie,  Exe- 
cutors of  the  last  Will  and  Testament  of  Robert  Porterfield,  deceased,  a 
number  of  Warrants,  equal  to  Six  Thousand  One  Hundred  and  Thirty- 
three  acres  of  land,  according  to  the  usual  subdivisions  of  the  public 
Surveys,  in  quantities  not  less  than  forty  acres ;  to  be  by  them  located  on 
any  of  the  public  lands  which  have  been,  or  may  be  surveyed,  and  which 
have  not  been  otherwise  appropriated  at  the  time  of  such  location,  within 
any  of  the  States  or  Territories  of  the  United  States,  where  the  minimum 
price  for  the  same  shall  not  exceed  the  sum  of  one  dollar  and  twenty- 
five  cents  per  acre;  to  be  selected  and  located  in  conformity  with  the 
legal  subdivisions  of  such  Surveys,  and  appropriated  according  to  the 
directions  contained  in  the  last  Will  and  Testament  of  the  said  Robert 
Porterfield,  deceased,  in  the  same  manner  and  for  the  purposes  directed 
in  regard  to  the  lands  which  have  been  lost  by  the  said  legal  represen- 
tatives in  the  action  with  Clark  and  others,  as  decided  by  the  Supreme 
Court  of  the  United  States." 

And  whereas,  the  Secretary  of  the  Interior  has  charged  the  General 
Land-Office  with  the  execution  of  the  said  act;  Now  therefore  be  it 
known,  That  on  the  presentation  and  surrender  of  this  Warrant  at  any 
Land-Office  of  the  United  States,  the  said  William  Kinney  and  Thomas 
J.  Michie,  as  Executors  of  Robert  Porterfield,  deceased,  or  their  as- 
signees— should^  any  assignment  from  them  as  such  Executors,  under 
the  provisions  o'f  the  Will  of  the  said  Robert  Porterfield,  as  directed  by 
the  act  in  question,  be  duly  endorsed  hereon — are  hereby  authorized 
to  enter  Forty  Acres  of  any  of  the  public  lands  which  have  been  sur- 
veyed, and  not  otherwise  appropriated  at  the  time  of  such  location, 
within  any  of  the  States  or  Territories  of  the  United  States,  where  the 

*SeeNo.  271. 
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minimam  price  for  the  same  shall  not  exceed  the  sum  of  one  dollar  and 
twenty-five  cents  per  acre,  within  the  limits  of  the  district  of  lands  sur- 
veyed at  the  Land-Office  where  this  Certificate  may  be  surrendered. 
Given  under  my  hand  and  the  Seal  of  the  Department  of  the  Interior, 

this day  of A.  D.,  1860,  and  of  the  Independence  of  the 

United  States  the  Eighty-fourth. 

,  Secretary  of  the  Interior. 

,  Commissioner  General  Land-Office. 

Note. — This  Warrant  may  be  located  upon  "  unoffered  lands,"  and  is  as- 
signable in  the  manner  and  form  prescribed  by  the  "  Rules  and' Regulations'' 
of  this  Office,  under  the  act  of  March  3d,  1855. 

The  Register  and  Receiver  of  the  Land-Office  for  the  Land  District  in 
which  this  Warrant  may  be  surrendered,  will  require  the  locators  to  sign  an 
application,  designating  the  particular  Tracts  selected  in  satisfaction  thereof, 
and  will  duly  attest  the  same;  (certifying  thereunder,  that  said  Tract  has 
been  surveyed,  and  is  not  otherwise  appropriated;)  and  further,  will  at- 
tach AN  addendum  to  the  usual  monthly  abstract,  of  the  selections  and  loca- 
tions that  may  be  made  under  this  special  act ;  and  will  return  the  Warrant 
to  this  Office  for  Patent. 

These  officers  are  entited  to  their  regular  fees  as  prescribed  by  general 
LAWS.  ,  Commissianer  General  Land- Office, 


No.  637. 

■     INSTRUCTIONS  FOR  LOCATING  VALENTINE  SCRIP. 

Department  of  the  Interior, 

General  Land  Office, 

June  17,  18U. 
To  Registers  and  Receivers  of  U.  S.  Land-Offices. 

Gentlemen  : — In  receiving  applications  to  file,  or  locate,  scrip  issued 
by  this  office  to  Thomas  B.  Valentine,  under  the  act  of  April  5,  1872, 
(Part  II.,  No.  50,)  you  will  be  governed  by  the  following  instructions : 

First.  You  will  observe  that,  by  the  terms  of  the  said  act,  and  by  the 
face  of  the  scrip  itself,  that  scrip  is  applicable  to  any  **  unoccupied  and 
unappropriated  public  lands  of  the  United  States  not  mineral." 

Second.  The  scrip  may  be  located  by  the  said  Thomaa  B.  Valentine 
or  his  legal  assignees.     (Form  of  assignment  annexed.) 

Third.  The  scrip  is  in  forty- acre  pieces,  and  is  required  to  be  located 
in  the  same  manner  as  are  military  bounty  land  warrants,  viz :  Each 
piece  must  apply  to  a  separate  forty-acre  subdivision,  be  accompanied 
by  a  separate  a()plication,  and  receive  a  separate  register's  and  receiver's 
number. 

Fourth.  When  an  immaterial  excess  of  area  occurs  in  the  subdivision 
sought  to  be  located,  the  applicant  will  be  required  to  pay  for  such  ex- 
cess in  cash,  at  the  Government  price  per  acre,  and  the  receiver  will 
issue  an  excess  receipt  therefor,  and  account  for  the  same  as  in  similar 
cases  of  military  bounty  land  locations.  The  register,  in  such  cases, 
will  append  to  the  application  his  official  statement,  in  red  ink,  that 

acres  (the  excess)  of  said  tract  have  been  paid  for,  per  Receiver's 

Receipt  No.  — . 

Fifth.  When  application  is  made  to  file  the  said  scrip  upon  unsur- 
veyed  land,  a  description  by  metes  and  bounds,  together  with  a  map 
or  diagram  of  the  tract  applied  for  must  be  filed  with  the  application. 
In  such  cases,  the  scrip,  with  the  accompanying  papers  as  aforesaid, 
will  he  retained  in  the  careful  custody  of  the  receiver  until  such  time  as 
the  township  embracing  the  tract  applied  for  shall    be    surveyed. 
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Within  three  months  from  the  date  of  the  receipt  by  the  register  of  the 
official  plat  of  survey  of  the  said  township,  the  party  who  may  have 
filed  the  said  scrip  will  be  required  to  appear  before  yon  and  designate 
upon  the  official  plat  the  specific  subdivision  embraced  in  the  said  filing, 
whereupon  the  location  thereof  will  be  consummated ;  and  thereafter 
all  the  papers  in  the  case  will  be  transmitted  to  this  Office  with  your 
regular  monthly  returns.  Should  the  applicant  fail  to  so  appear  within 
the  specified  three  months,  you  will  immediately  thereafter  proceed  to 
adjust  the  filing  yourselves,  as  Clearly  as  may  be  practicable,  by  the 
map  and  description  filed  by  the  party,  and  forward  the  same  to  this 
Office  as  aforesaid.  If  *you  are  unable  to  determine  the  locality  of  the 
land  in  the  public  surveys,  you  will  report  the  fact,  forwarding  there- 
with all  the  papers  in  the  case  for  my  action.  After  a  piece  of  the 
said  scrip  shall  have  been  filed  upon  an  unsitrveyed  tract,  you  will  in 
no  event  allow  the  party  to  amend  the  description  or  diagram^  or  to  re- 
claim  the  scrip,  without  express  instructions  from  this  Office. 

Sixth,  The  records  of  your  proceedings  in  locating  the  said  scrip, 
and  your  official  returns  of  the  same,  are  to  be  kept  entirely  separate 
and  distinct  from  other  sales,  entries,  and  locations  of  public  lands. 
At  the  close  of  each  month  you  will  make  a  separate  official  return  of 
the  scrip  located  during  that  month,  with  all  the  papers  on  file  con- 
nected with  such  location,  accompanied  by  a  monthly  abstract,  as  in  the 
case  of  military  warrant  locations.  You  will  also,  at  the  end  of  each 
month,  report,  in  an  abstract  similar  to  those  used  in  cases  of  pre- 
emption filings,  the  numbers  of  such  scrip  as  may  have  been  filed  dur- 
ing that  month  upon  unsurveyed  lands,  together  with  the  names  of  the 
parties  filing  the  same,  and  the  precise  date  of  filing  each  piece. 

Seventh.  The  fees  of  the  register  and  receij^er  for  the  filing  and  loca- 
tion of  the  said  scrip  will  be  fifly  cents  to  each  officer  on  each  piece  of 
scrip  filed,  and  the  same  amount  on  each  piece  located. 

Eighth.  The  applications,  certificates,  and  abstracts  provided  for 
military  bounty  land  warrant  locations  will  be  used  for  this  scrip,  care 
being  taken  to  first  correct,  in  writing,  the  style  and  title  and  date  of 
act  governing  the  same.  For  reports  of  filings  of  the  same,  the  ab- 
tracts  provided  for  declaratory  statements  under  the  pre-emption  laws 
will  be  used,  with  the  necessary  corrections  in  writing. 

,  Respectfully,  W.  W.  CURTIS,  Acting  Commissioner. 

Department  of  the  Interior,  June  26,  1874. 

Approved  :  C.  DELANO,  Secretary. 


Form  of  Assignment. 

For  and  in  oonsideration  of  the  sum  of dollars,  to  me 

in  hand  paid,  I,  Thomas  B.  Valentine,  of ,  in  the  county  of 

and  State  of ,  to  whom  the  within  Special  Certificate  of  Location 

E,  No.  — ,  was  issued,  do  hereby  sell  and  assign  unto , 

of ,  county,  and  State  of ,  and  to  his  heirs  and  assigns 

forever,  the  said  Special  Certificate  of  Location  E,  No.  — ,  and  I  do 
hereby  authorize  him  to  locate  the  same  and  receive  a  patent  for  the 
land  so  located. 

Witness  my  hand  and  seal  this day  of ,  A.  D,  181 — . 


(Two  witnesses.) 
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State  of 


88 

County  of  '' 


] 


On  this  day  of  ,  A.  D.  eighteen  hundred  and  seventy 

before  me, ,  a  notary  public  in  and  for  said  county, 


personally  appeared  Thomas  B.  Valentine,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  within  instrument,  and  he  duly 
acknowledged  to  me  that  he  executed  the  same. 

In  witness  whereof,  I  have  hereunto 
selnny  hand  and  affixed  my  official 

seal,  at  my  office  in  the of 

,  the  4ay  and  year  in  this  cer- 
tificate first  above  written. 


No.  638. 

FORM  OF  VALENTINE  SCRIP. 

Claim  of  Thomas  B.  Valentine. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  ,  181—. 

Whereas,  by  act  of  Congress  approved  April  5,  1812,  entitled  "An 
act  for  the  relief  of  Thomas  B.  Valentine,"  it  was  enacted — "That the 
ninth  circuit  court  of  the  United  States,  of  California,  be  and  hereby 
is  authorized  and  required  to  hear,  and  decide  upon  the  merits,  the 
claim  of  Thomas  B.  Valentine,  claiming  title  under  a  Mexican  grant 
to  Juan  Miranda,  to  a  place  called  the  Rancho  Arroyo  de  San  Antonio, 
situate  in  the  countv  of  Sonoma  and  State  of  California,  in  the  same 
manner,  and  with  the  same  jurisdiction,  as  if  the  claim  to  the  said 
tract  of  land  had  been  duly  presented  to  the  board  of  land  commissioners 
under  the  provisions  of  the  act  entitled  'An  act  to  ascertain  and  settle 
the  private  land  claims  in  the  State  of  California,'  approved  March 
third,  eighteen  hundred  and  fifty-one,  and  an  appeal  had  been  duly 
taken  from  their  decision  to  the  district  court  of  California  by  the  said 
Thomas  B.  Valentine. 

"  That  on  the  said  hearing  and  testimony  heretofore  taken  before  the 
said  board  of  commissioners  in  relation  to  said  claim  on  behalf  of  the 
said  claimant,  or  of  the  United  States,  may  be  read,  subject  to  all  just 
exceptions  to  its  competency ;  and  additional  testimony,  on  either  part, 
may  be  taken,  under  the  order  and  direction  of  said  circuit  court,  as  to 
the  validity  and  extent  of  said  claim. 

"  That  an  appeal  shall  be  taken  from  the  final  decision  and  decree  of 
the  said  circuit  court  to  the  Supreme  Court  of  the  United  States  by 
either  party,  in  accordance  with  the  provisions  of  the  tenth  section  of 
said  act  of  March  third,  eighteen  hundred  and  fifty-one,  within  six 
months  after  the  rendition  of  such  final  decison,  and  a  decree  under  the 
provisions  of  this  act,  in  favor  of  said  claim,  shall  not  affect  any  adverse 
right  or  title  to  the  lands  described  in  said  decree ;  but  in  lieu  thereof, 
the  claimant,  or  his  legal  representatives,  may  select,  and  shall  be 
allowed  patents  for  an  equal  quantity  of  the  unoccupied  and  unappro- 
priated public  lands  of  the  United  States,  not  mineral,  and  in  tracts 
not  less  than  the  subdivisions  provided  for  in  the  United  States  land 
laws^  and,  if  unsurveyed  when  taken,  to  conform,  when  surveyed,  to 
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the  general  system  of  United  States  land  surveys ;  and  the  Commis- 
sioner of  the  General  Land-Office,  ander  the  direction  of  the  Secretary 
of  the  Interior,  shall  he  authorized  to  issue  scrip,  in  legal  suhdvyisions, 
to  the  said  Valentine,  or  his  legal  representatives,  in  accordance  with 
the  provisions  of  this  act :  Provided,  That  no  decree  in  favor  of  said 
Valentine  shall  be  executed  nor  be  of  any  force  or  effect  against  any 
person  or  persons ;  nor  shall  land-scrip  or  patents  issue  as  hereinbefore 
provided,  unless  the  said  Valentine  shall  first  execute  and  deliver  to  the 
Commissioner  of  the  General  Land-Office  a  deed  conveying  to  the 
United  States  all  his  right,  title,  and  interest  to  the  lands  covered  by 
said  Miranda  grant." 

And  whereas  the  said  Thomas  B.  Valentine  did,  on  the  5th  day  of 
June,  A.  D.,  18*72,  pursuant  to  the  act  aforesaid,  file  in  the  said  circuit 
court  of  the  United  States,,  a  petition  praying  the  said  court  to  hear  and 
decide  upon  the  merits  of  his  claim  to  the  said  Rancho  Arroyo  de  San 
Antonio,  whereupon  the  said  court,  on  the  6th  day  of  January,  A.  D., 
1873,  in  the  cause  entitled  Thomas  B,  Valentine  v.  United  States^ 
rendered  the  following  decree : 

In  this  case,  on  hearing  the  proofs  and  allegations,  it  is  ordered,  ad- 
judged, and  decreed  that  the  said  claim  of  the  petitioner  is  valid,  and  that 
the  same  be  and  hereby  is  confirmed ;  but  this  decree  and  confirmation 
are  hereby  made  subject  to  the  restrictions  and  limitations  prescribed  in 
the  act  of  Congress  entitled  '* An  act  for  the  relief  of  Thomas  B.  Valen- 
tine," approved  April  5,  18ir2. 

The  land  of  which  confirmation  is  made  is  the  same  which  was  granted 
by  Manuel  Micheltorena,  in  the  name  of  the  Mexican  government,  to 
Juan  Miranda,  on  the  8th  day  of  October,  1844,  and  on  which  he  resided 
in  his  lifetime,  and  is  known  by  the  name  of  Rancho  Arroyo  de  San 
Antonio,  and  bounded  by  the  laguna  and  arroyo  of  the  same  name,  and 
the  pass  and  estero  of  Petduma ;  and  is  in  extent  three  square  leagues, 
if  that  quantity  is  to  be  found  within  the  exterior  boundaries,  and  no 
more ;  and  if  a  less  quantity  is  included  in  said  boundaries,  then  said 
lesser  quantity  is  confirmed. 

LORENZO  SAWYER,  GircuU  Judge. 

Which  said  decree  was  affirmed  by  the  Supreme  Court  of  the  United 
States  on  the  6th  day  of  January,  A.  D.,  18*74,  as  follows: 

United  States  of  America,  ss  : 

The  President  of  the  United  States  of  America  to  the  honorable 
[l.  8.]  the  judges  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  California,  greeting : 
Whereas,  lately,  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  California,  before  you,  or  some  of  you,  in  a  cause  between 
Thomas  B.  Valentine,  complainant,  and  the  United  States,  defendant, 
wherein  the  decree  of  the  said  circuit  court,  entered  in  said  cause  on  the 
6th  day  of  January,  A.  D.  18*73,  is  in  the  following  words,  viz:  "In 
this  case,  on  hearing  the  proofs  and  allegations,  it  is  ordered,  adjudged, 
and  decreed  that  the  said  claim  of  the  petitioner  is  valid,  and  that  the 
same  be,  and  hereby  is,  confirmed ;  but  this  decree  and  confirmation  are 
hereby  made  subject  to  the  restrictions  and  limitations  prescribed  in  the 
act  of  Congress  entitled  'An  act  for  the  relief  of  Thomas  B.  Valentine,' 
approved  April  5,  18*72.  The  land  of  which  confirmation  is  made  is  the 
same  which  was  granted  by  Manuel  Micheltorena,  in  the  name  of  the 
Mexican  government,  to  Juan  Miranda,  on  the  8th  day  of  October, 
1844,  and  on  which  he  resided  in  his  lifetime,  and  is  known  by  the  name 
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of  Rancho  Arroyo  de  San  Antonio,  and  bounded  bj  the  laguna  and 
arroyo  of  the  same  name,  and  the  pass  and  estero  of  Petaluma,  and  is 
in  extent  three  square  leagues,  if  that  quantity  is  to  be  found  within  the 
exterior  boundaries,  and  no  more ;  and  if  a  less  quantity  is  included  in 
said  boundaries,  then  said  less  quantity  is  confirmed,"  as  by  the  inspec- 
tion of  the  transcript  of  the  record  of  the  said  circuit  court,  which  was 
brought  into  the  Supreme  Court  of  the  United  States  by  virtue  of  an 
appeal,  agreeably  to  the  act  of  Congress,  in  such  case  made  and  provided, 
fully  and  at  large  appears.  And  whereas,  in  the  present  term  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
three,  the  said  cause  came  on  to  be  heard  before  the  said  Supreme  Court, 
on  the  said  transcript  of  record,  and  on  motion  of  Mr.  Assistant  Attorney 
General  Goforth,  of  counsel  for  the  appellants^  it  is  now  here  ordered, 
adjudged,  and  decreed  by  this  court  that  the  decree  of  the  said  circuit 
court  in  this  cause  be,  and  the  same  is  hereby,  affirmed. 

6th  January,  ISIL 

You  therefore,  are  hereby  commanded  that  such  proceedings  be  had 
in  said  cause  as,  as  according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  honorable  Nathan  Clifford,  senior  associate  justice  of  said 
Supreme  Court,  the  seventh  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-four. 

D.  W.  MIDDLETON, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

And  whereas,  it  appears  that  the  tract  of  land  described  in  the  said 
decree,  affirmed  as  aforesaid,  contains  an  area  of  13,316  acres,  or  three 
square  leagues  of  land ; 

And  whereas,  pursuant  to  the  aforesaid  act  of  Congress,  there  has 
been  deposited  in  the  General  Land-Office  a  deed  bearing  date  Decem- 
ber 11,  A.  D.  18*73,  by  which  the  said  Thomas  B.  Valentine  and  Maria 
A.,  his  wife,  conveyed  to  the  United  States  all  their  right,  title,  or  inter- 
est in  the  said  Rancho  Arroyo  de  San  Antonio,  above  described,  which 
said  deed  was  recorded  on  the  22d  day  of  January,  A.  D.  18*74,  in  the 
office  of  the  recorder  of  deeds  for  the  county  of  Sonoma,  State  of  Cali- 
fornia : 

Now,  therefore,  be  it  known^  that  on  surrender  of  this  certificate  to 
the  register  of  any  land-office  of  the  United  States,  the  said  Thomas 
B.  Yalentine,  or  his  legal  representatives,  shall  be  entitled  to  enter,  in 

part  satisfaction  of  said  claim,  the  quantity  of acres  of  land 

upon  any  of  the  "  unoccupied  and  unappropriated  public  lands  of  the 
United  States,  not  mineral,  and  in  tracts  not  less  than  the  subdivisions 
provided  for  in  the  United  States  land  laws,  and  if  unsurveyed  when 
taken,  to  conform,  when  surveyed,  to  the  general  system  of  the  United 
States  land  surveys." 

By  direction  of  the  Secretary  of  the  Interior : 

,  Commissioner, 
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IV.    TESTIMONY  AND  DEPOSITIONS. 


No.  639. 


INSTRUCTIONS  RELATIVE  TO  TESTIMONY. 

Department  of  the  Interior. 

General  Land  Office, 
Washington,  D.  C,  August  18,  1874. 

Keqister  and  Rsoeiveb,  Detroit,  Minn. 

Gentlemen: —  *  *  *  It  is  noticeable  in  this  case  that  the 
register  and  receiver  sustained  objections  to  a  number  of  questions,  and 
the  witnesses  were  not  allowed  to  answer  the  same.  You  will  be  particu- 
lar hereafter  when  an  objection  is  made  to  note  the  same,  giving  the 
grounds  of  objection  fully,  and  then  receive  the  answer.  It  will  be 
considered  in  connection  with  the  objection.  In  no  case  is  it  jour 
dutj  to  decline  to  receive  an  answer. 

It  is  important  that  said  mistake  does  not  occur  again. 

Respectfully,  S.  S.  BURDETT,  Commissioner, 


No.  640. 

D.  S.  DANA. 

In  cases  of  contest,  depositions  of  certain  witnesses  may  be  taken,  with 
notice  to  the  opposing  party  near  their  place  of  residence. 

pspabtmsnt  of  the  interior, 

Oeneral  Land  Office, 

Washington,  D.  C,  July  29,  I8ir4. 

Reqisteb  and  Rsceiyeb,  Salt  Lake  City,  Utah. 

Gentlemen  : — I  am  in  receipt  of  your  application,  by  D.  S.  Dana, 

attorney  for  Margaret  A.  Herbel,  asking  that  she  may«be  allowed  to  take 

the  depositions  of  certain  witnesses  on  matter  concerning  her  contest 

with  one  Wm.  Thompson  for  E.  ^  N.  E.  i  and  S.W.  I  N.  E.  i  20,  7  N., 

3  E.,  at  Prove,  in  your  territory,  alleging  as  a  reason  for  this  request  that 

it  is  more  than  fifty  miles  from  the  disputed  tract  to  the  local  office,  and 

that  some  of  her  witnesses  are  old  and  infirm,  and  unable  to  travel  that 

distance.     It  thus  appearing  that  it  would  work  a  great  disadvantage 

to  Mrs.  Herbel  were  she  not  allowed  to  take  these  depositions,  you  are 

hereby  instructed  to  notify  her  that  she  will  be  allowed  to  take  them 

upon  due  notice  to  Wm.  Thompson,  or  his  representative,  of  the  time 

and  place  of  such  taking.     Upon  the  receipt  of  the  depositions  you  will 

connect  them  with  the  papers  in  the  case,  and  consider  them  when  you 

render  your  opinion  in  the  premises. 

Respectfully,  S.  S.  BURDETT,  Commissioner. 


V.  REGULATIONS  IN  REFERENCE  TO  APPEALS. 

No.  64L 

General  Land  Office, 

January  24,  1859. 

The  following  regulations  are  established  by  authority  of  the  Secre- 
tary of  the  Interior,  communicated  to  this  office  in  his  letter  of  2l8t 
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instant,  in  relation  to  a|)peal8  to  bis  Department  proper,  and  will  be  ob- 
served and  enforced  from  and  after  this  date : 

1st.  In  every  case  when  an  appeal  may  hereafter  be  taken  from  the 
decision  of  this  office,  the  party  appealing  or  bis  attorney  will  be  re- 
quired to  notify  the  office  in  writing  of  the  points  of  exception  to  iu 
action. 

2d.  An  opportunity  will  also  be  afforded  to  other  parties  interested . 
in  the  case  to  be  heard,  if  desired,  and  a  reasonable  time  will  be 
allowed. 

3d.  All  parties  to  such  appeals  will  be  required  to  file  in  this  office 
all  arguments  and  documents  of  whatever  character,  before  the  cases 
are  submitted  to  the  Department,  in  order  that  they  may  be  referred  to 
and  considered  in  our  report  to  the  Secretary,  if  deemed  expedient. 

4th.  In  submitting  cases  on  appeal,  particular  care  will  be  taken  to 
state  the  question  or  questions  at  issue  and  the  grounds  of  appeal,  and 
the  action  of  the  Department  will  be  confined  to  those  quesUons 
alone,  unless  sufficient  cause  should  appear  for  looking  beyond  them. 

THOS.  A.  HENDRICKS, 
Commissioner  of  the  General  Land-Office, 

May  4,  18*71,  the  Secretary  directed  compliance  with  the  above  in- 
structions, especially  the  third  paragraph. 


No.  642. 

Department  of  the  Intebtob, 

Washington,  D.  C,  Feb'y  11, 18T1. 
Sir  : — In  order  to  facilitate  the  disposal  of  appeal  cases  from  vonr 
office  I  have  to  request  that  in  each  case  hereafter  you  will  furnish  a 
brief  of  the  evidence,  a  full  and  clear  synopsis  of  the  contents  of  the  pa- 
pers, and  a  citation^f  the  laws  bearing  upon  the  questions  at  issue. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  SecrOary, 
Commissioner  General  Land-Offi^ce, 


No.  643. 

OVERMAN  MINING  CO.  v.  DARDANELLES  MINING  00. 

An  appeal  to  the  Commissioner  from  the  decision  of  the  local  officers 
brings  up  the  entire  case  and  gives  the  Commissioner  jurisdiction  thereof, 
and  when  the  aj^eal  has  been  dismissed  the  appellant  cannot  thereafter 
appeal  from  any  order  made  prior  to  the  one  first  appealed  from. 

Decision  by  the  Secretary,  July  16, 1873.  (See  Copp's  Mining  Laivs.) 


No.  644. 

CIRCULAR. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  July  17. 1871. 
Register  and  Recetver  : — The  attention  of  this  Office  has  been 
called  to  arbitrary  decisions  of  local  land-officers  touching  questions  co:i- 
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nected  with  the  disposition  of  the  public  lands,  and  involving  the  right 
and  interests  of  parties  who  are  left  to  suppose  that  in  case  of  a  deci- 
sion adverse  to  their  interests  they  mnst  either  submit  to  such  decision 
of  the  local  officers  or  appeal  directly  to  this  Office,  and  hence  ex-parte 
statements  are  frequently  sent  up,  causing  delay  in  the  attainment  of  the 
object  sought,  and  mach  needless  correspondence. 

In  view  of  this  irregularity  of  proceeding  you  will  in  future,  upon  de- 
ciding any  legitimate  question  which  may,  in  the  course  of  your  official 
action,  come  before  you,  be  careful  to  inform  the  aggrieved  party  that 
he  has  a  right  to  appeal  from  your  decision  to  this  Office ;  and  in  case 
he  should  desire  the  matter  sent  up,  let  his  appeal  be  made  in  writing 
and  placed  in  your  hands,  when  you  will  make  a  full  report  of  the  case, 
with  your  joint  opinion  thereon,  and  transmit  the  same  to  this  Office 
for  consideration  and  decision. 

When  the  decision  of  this  Office  shall  be  communicated  to  the  party 
through  you,  if  he  should  desire  to  appeal  to  the  Secretary  of  the  Inte- 
rior, allow  him  to  do  so  through  you,  giving  sixty  days'  time  for  that 
purpose. 

In  case  of  such  appeal  all  further  proceedings  will  be  stayed  until  the 
appeal  has  been  determined  and  you  notified  thereof  through  this  Office. 
Please  to  acknowledge  the  reception  of  this  circular. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  645. 

CIRCULAR. 

Department  of  the  Inteeiob, 

General  Land  Office, 
Washington,  D.  C,  February  5,  1875. 

Reqtstebs  and  Receivers,  United  States  Land-Offioes. 

Gentlemen  : — To  facilitate  the  settlement  of  contests,  and  the  final 
adjudication  of  cases  in  which  hearings  have  been  held  before  you,  and 
which  have  been  decided  by  this  Office,  you  are  directed  to  report 
promptly,  every  week,  the  status  of  all  cases  having  been  so  decided, 
where  the  time  prescribed  in  the  notice  has  elapsed. 

You  will  report  the  time  and  manner  of  service  of  notice  on  the  parties 
in  contest,  and  whether  or  not  said  parties  have  filed  a  notice  of  appeal 
to  the  Secretary  of  the  Interior. 

You  will,  in  like  manner,  at  the  expiration  of  the  time  allowed  by 
this  Office,  report  the  filing  of  all  arguments  in  cases  awaiting  trans- 
mission to  the  appellate  authority. 

You  are  directed  to  report  each  case  separately,  giving  the  names  of 
the  contestants,  the  description  of  the  tracts,  and  the  date  of  the  deci- 
sion, or  other  letter  of  this  Office,  in  order  that  your  reports  may  be 
properly  docketed  and  placed  with  the  cases  to  which  they  pertain. 

In  every  case  you  will  give  the  initial  letter,  indicating  the  division 
of  this  Office  which  has  conducted  the  correspondence  in  such  cases. 

Strict  compliance  with  these  instructions  is  requested. 

S.  S.  BURDETT,  Gommissioner. 
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instant,  in  relation  to  a|)peals  to  bis  Department  proper,  and  will  be  ob- 
served and  enforced  from  and  after  this  date : 

1st.  In  every  case  wben  an  appeal  may  hereafter  be  taken  from  the 
decision  of  this  office,  the  party  appealing  or  his  attorney  will  be  re- 
quired to  notify  the  office  in  writing  of  the  points  of  exception  to  its 
action. 

2d.  An  opportunity  will  also  be  afforded  to  other  parties  interested 
in  the  case  to  be  heard,  if  desired,  and  a  reasonable  time  will  be 
allowed. 

3d.  All  parties  to  sach  appeals  will  be  required  to  file  in  this  office 
all  arguments  and  documents  of  whatever  character,  before  the  cases 
are  submitted  to  the  Department,  in  order  that  they  may  be  referred  to 
and  considered  in  our  report  to  the  Secretary,  if  deemed  expedient. 

4th.  In  submitting  cases  on  appeal,  particular  care  will  be  taken  to 
state  the  question  or  questions  at  issue  and  the  grounds  of  appeal,  and 
the  action  of  the  Department  will  be  confined  to  those  questions 
alone,  unless  sufficient  cause  should  appear  for  looking  beyond  them. 

THOS.  A.  HENDRICKS, 
Commissioner  of  the  General  Land-Office. 

Maj  4,  ISiTl,  the  Secretary  directed  compliance  with  the  above  in- 
structions, especially  the  third  paragraph. 


No.  642. 

Department  of  the  Intebtob, 

Washington,  D.  C,  Feb'y  11,  ISU. 
Sir  : — In  order  to  facilitate  the  disposal  of  appeal  cases  from  your 
office  I  have  to  request  that  in  each  case  hereafter  you  will  furnish  a 
brief  of  the  evidence,  a  full  and  clear  synopsis  of  the  contents  of  the  pa- 
pers, and  a  citation^f  the  laws  bearing  upon  the  questions  at  issue. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

C.  DELANO,  Secretary. 
Commissioner  General  Land- Office, 


No.  643. 

OVERMAN  MINING  CO.  v.  DARDANELLES  MINING  CO. 

An  appeal  to  the  Commissioner  from  the  decision  of  the  local  officers 
brings  up  the  entire  case  and  gives  the  Commissioner  jurisdiction  thereof, 
and  when  the  aj^peal  has  been  dismissed  the  appellant  cannot  thereafter 
appeal  from  any  order  made  prior  to  the  one  first  appealed  from. 

Decision  by  the  Secretary,  July  16, 1873.  (See  Copp's  Mining  Laws.) 


No.  644. 

CIRCULAR. 

Department  of  the  Interior, 
General  Land  Office, 
Washington,  D.  C,  July  17,  187L 
Register  and  Receiver: — The  attention  of  this  Office  has  been 
called  to  arbitrary  decisions  of  local  land-officers  touching  questions  con- 
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oected  with  the  disposition  of  the  public  lands,  and  involving  the  right 
and  interests  of  parties  who  are  left  to  suppose  that  in  case  of  a  deci- 
sion adverse  to  their  interests  they  must  either  submit  to  such  decision 
of  the  local  officers  or  appeal  directly  to  this  Office,  and  hence  ex-parte 
statements  are  frequently  sent  up,  causing  delay  in  the  attainment  of  the 
object  sought,  and  much  needless  correspondence. 

In  view  of  this  irregularity  of  proceeding  you  will  in  future,  upon  de- 
ciding any  legitimate  question  which  may,  in  the  course  of  your  official 
action,  come  before  you,  be  careful  to  inform  the  aggrieved  party  that 
he  has  a  right  to  appeal  from  your  decision  to  this  Office ;  and  in  case 
he  should  desire  the  matter  sent  up,  let  his  appeal  be  made  in  writing 
and  placed  in  your  hands,  when  you  will  make  a  full  report  of  the  case, 
with  your  joint  opinion  thereon,  and  transmit  the  same  to  this  Office 
for  consideration  and  decision. 

When  the  decision  of  this  Office  shall  be  communicated  to  the  party 
through  you,  if  he  should  desire  to  appeal  to  the  Secretary  of  the  Inte- 
rior, allow  him  to  do  so  through  you,  giving  sixty  days'  time  for  that 
purpose. 

In  case  of  such  appeal  all  further  proceedings  will  be  stayed  until  the 
appeal  has  been  determined  and  you  notified  thereof  through  this  Office. 
Please  to  acknowledge  the  reception  of  this  circular. 

Very  respectfully, 

WILLIS  DRUMMOND,  Commissioner. 


No.  645. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Offioe, 
Washington,  D.  C,  February  5,  1875. 

Reqtsters  and  Reoeivers,  United  States  Land-Offioes. 

Gentlemen  : — To  facilitate  the  settlement  of  contests,  and  the  final 
adjudication  of  cases  in  which  hearings  have  been  held  before  you,  and 
which  have  been  decided  by  this  Office,  you  are  directed  to  report 
promptly,  every  week,  the  status  of  all  cases  having  been  so  decided, 
where  the  time  prescribed  in  the  notice  has  elapsed* 

You  will  report  the  time  and  manner  of  service  of  notice  on  the  parties 
in  contest,  and  whether  or  not  said  parties  have  filed  a  notice  of  appeal 
to  the  Secretary  of  the  Interior. 

You  will,  in  like  manner,  at  the  expiration  of  the  time  allowed  by 
this  Office,  report  the  filing  of  all  arguments  in  cases  awaiting  trans- 
mission to  the  appellate  authority. 

You  are  directed  to  report  each  case  separately,  giving  the  names  of 
the  contestants,  the  description  of  the  tracts,  and  the  date  of  the  deci- 
sion, or  other  letter  of  this  Office,  in  order  that  your  reports  may  be 
properly  docketed  and  placed  with  the  cases  to  which  they  pertain. 

In  every  case  you  will  give  the  initial  letter,  indicating  the  division 
of  this  Office  which  has  conducted  the  correspondence  in  such  cases. 

Strict  compliance  with  these  instructions  is  requested. 

S.  S.  BURDETT,  Gommissioner. 
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No.  646. 

JOHN  BEEDON.* 

The  decision  was  made  more  than  8^  yean  before  the  appeal  therefrom  was 
filed  in  the  Interior  Department. 

Held — That  the  case  should  be  dismissed  for  want  of  timely  prosecution. 

Depabtmknt  of  thk  Interior, 

Washington,  D.  C,  23d  Oct,  1872. 

Sir: — I  have  considered  the  case  of  John  Beedon,  pre-emptioQ 
claimant  to  lot  No.  2  of  Sec.  33,  and  lot  No.  5  of  See.  34,  T.  59  N.,  R. 
28  W.,  Michigan,  being  a  portion  of  the  land  known  as  the  Fort  Wil- 
kins  Reservation,  and  being  an  appeal  from  the  decision  of  Oommis* 
sioner  Edmunds,  one  of  joar  predecessors,  made  on  the  3d  day  of  Feb- 
ruary, 1864. 

The  notice  of  appeal  was  irregularly  given,  but  waiving  that,  the  ap- 
peal itself  was  not  filed  in  this  department  until  the  26th  of  September 
ultimo,  being  a  period  of  more  than  eight  years  and  a  half  after  the  de- 
cision was  made. 

I  think  the  appeal  has  not  been  presented  with  due  diligence,  and 
that  it  would  be  against  sound  policy  to  interfere  with  the  case  after  so 
great  a  lapse  of  time. 

I  dismiss  the  same  for  want  of  timely  prosecution. 

The  papers  are  herewith  returned. 

Yery  respectfully,  your  obedient  servant, 

B.  R.  COWEN,  Acting  Secretary. 
Hon.  Willis  Drummond,  Commissioner  General  Land-Office. 


VI.    QUESTION  OF  FRAUD. 


The  following  three  decisions  show— 

Ist.  The  old  rule  of  the  General  Land-Office,  that  a  stranger  in  inter- 
est at  the  date  of  a  pre-emption  entry  will  not  subsequently  be  allowed 
to  attack  such  entry  on  the  ground  of  fraud. 

2d.  Modification  of  this  rule,  showing  under  what  circumstances  the 
Commissioner  may  investigate  the  question  of  fraud  as  to  such  entry 
after  the  same  has  been  allowed. 

3d.  Practice  of  the  General  Land-Office  under  said  modification. 


W.  0.  GRUWELL. 

No.  647. 

Department  of  the  Interior, 

Washington,  D.  C,  Jan.  14,  1873. 

Sir: — I  have  considered  the  appeal  from  your  decision  of  Aug.  14, 
1872,  in  the  matter  of  the  application  of  8.  W.  Oruwell  to  file  as  a  pre- 
emptor  on  lots  1  and  2,  section  8,  T.  8  S.,  R.  1.  W.,  unoffered  land, 
and  with  this  object  in  view,  for  the  cancellation  of  the  prior  cash  entry 
of  W.  0.  Gruwell,  made  Oct.  4,  1871. 

W.  0.  Gruwell  settled  on  the  tracts  in  controversy  Oct.  25,  1866, 
filed  declaratory  statement  Jan.  19,  1867,  and  Oct.  4,  1871,  upon  due 

*See  Toll  v.  FettingiU,  Ck>pp'8  Land  Owner,  Vol.  II,  p.  83. 
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proof  and  the  usual  affidavit,  entered  the  land  and  paid  for  the  same 
with  cash. 

S.  W.  Gruwell,  July  1,  18*72,  applied  at  the  local  office  to  file  on  the 
land  as  a  pre-emptor,  alleging  settlement,  June,  18T2,  and  alleging  fur- 
ther, that  the  prior  entry  of  W.  O.  Gruwell  was  consummated  by  fraud ; 
that  shortly  after  settlement  the  said  W.  O.  Gruwell  mortgaged  the 
land  to  one  W.  C.  Overfelt ;  that  this  mortgage  was  outstanding  at  the 
time  of  entry ;  that  shortly  after  entry  such  mortgage  was  foreclosed 
by  decree  of  court ;  that  a  sale  of  the  premises  under  such  decree  was 
made  by  the  sheriff,  and  that  the  land  was  purchased  at  such  sale  by 
said  W.  C.  Overfelt.  Exhibits  attached  to  this  application  show  these 
allegations  to  be  true. 

Tou  direct  upon  this  showing,  that  the  entry  of  W.  0.  Gruwell  be 
cancelled,  and  from  this  decision  an  appeal  has  been  taken  to  the  De- 
partment by  W.  C.  Overfelt. 

Although  the  entry  in  question  was  undoubtedly  consummated  by 
firaud,  and  although  there  can  be  no  question  that  by  taking  the  affida- 
vit prescribed  W.  O.  Gruwell  thereby  rendered  himself  liable  to  indict- 
ment for  peijury,  still,  I  am  nevertheless  of  the  opinion  that  this  case 
comes  within  the  well-established  rule  of  your  Office  and  the  Depart- 
ment, that  an  entry  once  made  upon  satisfactory  proof  to  the  officers 
having  a  proper  jurisdiction  of  the  subject-matter,  cannot  be  subse- 
quently attacked  on  the  ground  of  fraud  by  a  stranger  in  interest  at  the 
date  of  entry. 

In  the  case  of  Young  v.  DenniSy  Jan.  15,  1862,  the  Secretary  of  the 
Interior,  in  his  decision  on  an  appeal  from  your  Office,  says:  "After  an 
entry  has  once  been  permitted  by  the  Government,  no  subsequent  set- 
tler can  be  allowed  to  impeach  the  entry  on  the  ground  of  fraud." 
This  ruling  was  followed  by  the  Department  in  the  cases  of  E.  B.  Hyde, 
T.  S.  Shaw,  and  S.  I.  Mickley,  Nov.  25,  1871,  and  again,  affirming 
your  decision,  in  the  case  of  James  v^  Bonesteel,  Jan.  6,  1872.  In  the 
latter  case,  the  Assistant  Attorney-General  in  his  opinion  says :  "A 
claimant  who,  having  made  a  settlement,  conforms  to  all  the  require- 
ments of  law  to  the  satisfaction  of  the  officers  having  a  proper  jurisdic- 
tion of  the  claim,  and  who  is  allowed  to  make  an  entry,  cannot,  in  my 
opinion,  be  disturbed  on  subsequent  allegations  of  fraud  by  a  stranger 
in  interest  at  the  time  of  sale." 

S.  W.  Gruwell  was  a  stranger  in  interest  at  the  time  of  sale,  and  un- 
der the  rule  cannot  be  allowed  to  attack  the  entry  in  question. 

The  patent,  when  issued,  can  be  set  aside  by  proceedings  in  a  court 
of  competent  jurisdiction  on  the  ground  of  fraud,  and,  as  before  stated, 
it  is  clear  that  W.  0.  Gruwell  has  made  himself  liable  to  indictment  for 
peijnry. 

I  reverse  your  decision,  and  return  herewith  the  papers  transmitted 
with  your  letter  of  Dec.  12,  1872. 

Very  respectfully,  B.  R.  COWEN,  Acting  Secretary, 

Hon.  Willis  Dbummond,  Commissioner  General  Land- Office. 


No.  648.  ALONZO  C.  BUNTON. 

DSPABTMKNT  OF  THB  INTERIOR, 

Washington,  D.  C,  Oct.  20,  1873. 
Sir: — I  have  considered  the  appeal  taken  by  Alonzo  0.  Bunton  from 
your  decision  of  May  6  last*  ordering  a  rehearing  for  fraud  in  his  pre- 
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emption  cash  entry  made  July  1, 18*72,  of  E.  ^  8.  W.  i,  Bection  34,  T. 
93,  R.  4Y,  Sioux  City  district,  Iowa. 

This  case  has  previously  beea  before  the  Department,  then  under  the 
title  of  Roderick  Finlayson  v.  said  Buntoriy  and  by  its  decision  of  Jan. 
13,  last,  the  contest  for  fraud  on  charges  by  Finlayson  was  dismissed, 
on  the  ground  that  he,  being  a  stranger  in  interest,  could  not  be  al- 
lowed to  allege  fraud  against  the  completed  entry  of  Bunton.  Yon 
were,  however,  informed  that  if  you  had  "record  evidence  on  file  in 
your  Office,  not  derived  in  any  way  from  strangers  in  interest  at  the 
date  of  entry,  tending  to  show  fraud  in  such  entry,  you  have  jurisdic- 
tion and  power  to  order  an  investigation  before  the  local  officers,  to  be 
strictly  and  carefully  confined  to  tbe  particular  point  or  points  in  which 
such  record  evidence  in  your  Office  indicates  or  suggests  fraud  in  the 
entry." 

You  thereupon,  in  a  letter  of  May  6,  18*73,  recited  that  the  records  of 
your  Office  showed  that  one  Alonzo  C.  Bunton  was  plaintiff  in  the  case 
of  Alonzo  G.  Bunton  v.  Mary  Jane  Vincent,  involving  the  right  of  the 
latter  to  a  certain  described  tract  of  land  in  the  West  Point  land  dis- 
tricty  Nebraska ;  that  he  therein  made  affidavits  to  having  settled  on 
said  land  in  August,  1870,  and  that  the  case  was  pending  before  your 
Office  and  the  Department  until  July  31,  1872,  when  it  was  finally  de- 
cided in  favor  of  said  Vincent  You  deemed  this  evidence  of  fraud  in 
the  pre-emption  case  of  Alonzo  C.  Bunton  for  the  tracts  in  issue  in  this 
case  in  the  Sioux  City  district^  Iowa,  (D.  S.  alleging  settlement  Oct. 
23,  1871,  and  proof  and  payment  made  July  1, 1872  J  and  you  directed 
a  suspension  of  the  entry  in  Iowa,  and  an  investigation  as  to  the  iden- 
tity of  the  Bunton  in  Nebraska  with  the  Bunton  in  Iowa. 

You  have  sent  up  nothing  but  the  decisions  in  the  case  and  the  argu- 
ments on  appeal,  and  I  am  left  in  ignorance  as  to  what  may  have  led 
you  to  think  the  two  identical.  In  your  letter  ordering  the  investiga- 
tion, you  do  not  assert  any  reason  for  your  conclusion  except  the  iden- 
tity of  names.  This  is,  under  the  circumstaDces  of  this  case,  in  my 
opinion  insufficient. 

But  were  the  identity  established,  the  fact  of  having  contested  an 
entry  in  Nebraska  in  1870  and  1871,  after  settlement  on  land  there, 
does  not  establish  fraud  in  subsequent  pre-emption  settlement,  filing, 
and  entry  made  in  Iowa  in  1871  and  1872.  It  certainly  is  not  suffi- 
cient to  warrant  the  disturbing  of  completed  prima  facie  bona  fide 
entry. 

Before  I  conclude  this  communication,  I  desire  to  modify  my  letter 
of  Jan.  13,  1873,  so  as  to  allow  you,  in  all  cases  where  you  have  evi- 
dence tending  to  show  fraud  in  an  entry,  to  order  an  investigation  be- 
fore the  local  offices,  which  shall  inquire  into  the  specific  fraud  embraced 
in  such  evidence.  This  modification,  however,  is  not  to  be  so  construed 
as  to  justify  a  stranger  or  party  without  interest  in  making  an  allega- 
tion of  fraud  into  which  you  must  inquire.  My  purpose  is  to  prevent 
you  from  being  limited  to  ''  record  "  evidence  when  inquiring  into  such 
fraud,  as  you  seem  to  be  by  the  departmental  letter  herein  referred  to. 

I  reverse  your  decision  ordering  a  reinvestigation,  and  return  the 
papers  in  the  case  transmitted  with  your  letter  of  July  5  last. 

Very  respectfully,  C.  DELANO,  Secretary. 

Hon.  W.  Dbummond,  Commissioner  General  Land-Office. 
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No.  649. 

W  0.  GRUWELL. 

Department  of  the  Iktebior, 

General  Land  Office, 
Washington,  D.  C,  Feb.  24,  18*7 4. 
Register  and  Receiver,  San  Francisco^  Cal, : 

Gentlemen  : — I  have  examined  the  cash  entry  3,3Y4,  by  Wm.  0. 
Gruwell,  lots  1  and  2,  sec.  8,  8  S.,  1  W.,  made  Oct.  4,  1871,  and  find  as 
follows : 

The  records  show  that  Gruwell  filed  D.  S.  2,392,  January  19,  ISGiT, 
alleging  settlement  October  25,  1866,  and  on  the  4th  of  October,  18*71, 
made  proof  and  payment  for  the  land  as  above  recited.  The  entry  was 
examined,  and,  upon  the  proof  as  then  offered,  was  approved  May  17, 
1872,  for  patent.  Pending  the  issue  of  the  patent,  on  July  12,  1872, 
the  local  officers  forwarded  an  application  of  S.  W.  Gruwell,  asking 
that  he  be  allowed  to  file  on  the  land,  alleging  settlement  June  29, 1872, 
and  that  a  rehearing  might  be  ordered  in  the  matter  of  the  cash  entry 
of  Wm.  0.  Gruwell,  alleging  fraud  on  his  part.  In  support  of  this 
allegation  of  fraud,  he  submits  a  certified  copy  of  a  mortgage  made  by 
the  said  Wm.  0.  Gruwell,  dated  November  6,  1866 ;  also  a  certified 
copy  of  the  certificate  of  sheriff's  sale,  in  which  mention  is  made  of  the 
decree  of  court  foreclosing  the  said  mortgage.  This  sale  by  the  sheriff 
was  made  May  29,  1872,  subsequent  to  the  entry  of  Gruwell.  August 
14,  1872,  you  were  notified  that  the  papers  forwarded  with  your  letter 
of  13th  July  prior  had  been  considered,  and  were  deemed  sufficient, 
without  ordering  an  investigation,  to  show  fraud  on  the  part  of  the  pre- 
emptor,  and  his  entry  was  held  for  cancellation.  December  12,  1872, 
the  papers  were  transmitted  to  the  honorable  Secretary  of  the  Interior, 
on  the  appeal  taken  by  W.  C.  Overfelt,  the  purchaser  of  the  land  at  the 
sheriff's  sale.  January  14,  1873,  the  Assistant  Secretary  of  the  In- 
terior returned  the  papers  in  the  case  and  reversed  my  decision  on  the 
ground  that  this  case  came  within  the  well-established  rule  '^  that 
an  entry  once  made  upon  satisfactory  proof  to  the  officers  having  proper 
jurisdiction  of  the  subject-matter  cannot  be  subsequently  attacked  on 
the  ground  of  fraud  by  a  stranger  in  interest  at  date  of  entry." 

Subsequent  to  this  action,  under  date  of  October  20,  1873,  the  hon- 
orable Secretary  of  the  Interior  modified  his  former  ruling  in  cases  of 
this  character,  and  instructed  this  Office  that  in  '^  all  cases  where  you 
have  evidence  tending  to  show  fraud  in  an  entry,  to  order  an  investiga- 
tion before  the  local  officers,  which  shall  inquire  into  the  specific  fraud 
embraced  in  such  evidence.  This  modification,  however,  is  not  to  be 
so  construed  as  to  justify  a  stranger  or  a  party  without  interest  in  mak- 
ing an  allegation  of  fraud  into  which  you  must  inquire.  My  purpose 
is  to  prevent  you  from  being  limited  to  record  evidence  when  inquiring 
into  such  fraud." 

In  view  of  these  instructions  of  the  honorable  Secretary,  and  of  the 
evidence  on  fil^in  this  Office  tending  to  show  fraud  on  the  part  of  the 
said  Wm.  O.  Gruwell,  I  have  to  instruct  you  to  make  an  official  inves- 
tigation of  the  matter,  and  for  your  guidance  I  enclose  the  certified 
copies  hereinbefore  mentioned.  At  this  investigation  you  will  inquire 
specifically  into  the  question  of  the  mortgage,  the  date  of  making  the 
foreclosure,  and  the  sale  under  the  decree  of  court  foreclosing  the  same. 
This  investigation  i%  ordered  to  determine  the  validity  of  said  entry. 
No  stranger  must  be  allowed  to  contest  the  entry  or  become  a  party  to 
52 
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the  investigation.    The  validity  of  the  mortgage  and  the  identity  of  the 
land  and  parties  are  necessary  to  be  established. 

You  will  notify  the  preemptor  and  the  present  owner  of  the  premises 
of  a  day  when  the  matter  will  be  investigated,  and  allow  them  to  sub- 
mit any  proper  defence. 

Proceed  with  all  reasonable  expedition  to  carry  out  these  instructions, 
and  when  done,  forward  the  papers  with  your  joint  opinion  on  the  same 
to  this  ofBce,  referring  to  this  as  G  by  date. 

Respectfully,  WILLIS  DRUMMOND,  Commissioner. 


VII.    CORRECTION  OF  ERRORS  AND  REPAYMENT. 

Kg.  650. 

CIRCULAR  NO  17. 

D£PA£TM£NT  OF  TUE  INTERIOR, 

GENERAti  Land  Offioe, 

April  30,  186T. 

Gentlemen  : — Numerous  applications  to  correct  errors  in  entries  of 
the  public  lands  having  been  forwarded  to  this  Office  without  being 
properly  supported  by  testimony,  it  is  deemed  advisable  to  collect  and 
present  in  one  view  all  the  legislative  enactments,  of  a  general  character, 
upon  the  subject,  with  such  explanatory  remarks  as  are  deemed  neces- 
sary. 

The  acts  authorizing  corrections  of  errors  in  entries  are  the  following, 
viz: — 

An  Act  providing  for  the  correction  of  errors  in  making  entries  of  land  at  the 

land-offices. 

[Sec.  1.]  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That  in  every 
case  of  a  purchaser  of  public  lands,  at  private  sale,  having  entered,  at 
the  land-office,  a  tract  different  from  that  he  intended  to  purchase,  and 
being  desirdus  of  having  the  error  in  his  entry  corrected,  he  shall  make 
his  application,  for  that  purpose,  to  the  register  of  the  land-office ;  and 
if  it  shall  appear,  from  testimony  satisfactory  to  the  register  and  receiver 
of  public  moneys,  that  an  error  in  the  entry  has  been  made,  and  that 
the  same  was  occasioned  by  original  incorrect  marks  made  by  the  sur- 
veyor, or  by  the  obliteration  or  change  of  the  original  marks  and  num- 
bers at  corners  of  the  tract  of  land,  or  that  it  has  in  any  otherwise 
arisen  from  mistake  or  error  of  the  surveyor  or  officers  of  the  land-office, 
the  said  register  and  receiver  of  public  moneys  shall  report  the  case, 
with  the  testimony,  and  their  opinion  thereon,  to  the  Secretary  of  the 
'Treasury,  who  shall  have  power  to  direct,  if  in  his  opinion  it  shall  be 
proper,  that  the  purchaser  shall  be  at  liberty  to  withdr|W  the  entry  so 
erroneously  made,  and  that  the  moneys  which  had  been  paid  shall  be 
applied  in  the  purchase  of  other  lands  in  the  same  district,  or  credited 
in  the  payment  for  other  lands  which  shall  have  been  purchased  at  the 
same  office. 

Approved  March  3,  1819. 
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An  act  Bupplementary  to  an  act  approved  on  the  third  day  of  March,  one 
thousand  eight  liundred  and  nineteen,  entitled  '*  An  act  providing  for  the 
correction  of  errors  in  making  entries  of  land  at  the  land-offices." 

[Seo.  1.]  Be  it  enacted  by  the  Senate  and  House  of  Representativea 
of  the  United  States  of  America  in  Congress  assembled^  That  where 
any  mistake,  in  relation  to  the  correct  numbers  of  any  tract  of  land, 
not  exceeding  in  qaantity  one-half  section,  may  have  been  heretofore 
made  by  any  purchaser  of  the  public  lands  of  the  United  States  at  pri- 
vate sale,  and  where  one  or  more  payments  shall  have  been  made  by 
the  person  making  the  entry,  on  any  tract  entered  by  mistake,  and 
where  such  payment  has  not  been  forfeited,  previously  to  the  passing 
of  this  act,  for  a  failure  to  complete  the  payments  on  such  tract;  and 
where  the  purchaser  or  purchasers  may  not,  in  relation  to  said  tract, 
have  in  any  way  taken  advantage  of  the  provisions  of  the  act  of  the 
second  of  March,  eighteen  hundred  and  twenty-one,  entitled  **  An  act 
for  the  relief  of  the  purchasers  of  the  public  lands  prior  to  the  first  day 
of  July,  eighteen  hundred  and  twenty,"  or  of  the  act  supplementary 
thereto,  or  the  act  continuing  in  force  said  supplementary  act ;  and 
where  the  person  or  persons  making  the  purchase  has  not  in  any  way 
transferred  his,  her,  or  their  right  to  the  certificate  of  purchase,  or  the 
tract  so  purchased,  and  where  no  patent  shall  have  issued  for  the  tract 
so  erroneously  purchased  ;  and,  also,  in  all  cases  of  an  entry  hereafter 
made  of  a  tract  of  land  not  intended  to  be  entered,  by  a  mistake  of  the 
true  numbers  of  the  tract  intended  to  be  entered,  where  the  tract  thus 
erroneously  entered  does  not  in  quantity  exceed  one-half  section  ;  and 
where  the  certificate  of  the  original  purchaser  or  purchasers  has  not 
been  assigned,  or  the  right  of  the  original  purchaser  or  purchasers  in 
any  way  transferred,  or  the  patent  issued  for  the  tract  erroneously  en- 
tered, the  purchaser  or  purchasers,  or  in  case  of  his,  her,  or  their  death, 
the  legal  representatives,  (not  being  assignees  or  transferees,)  may, 
either  in  the  cases  of  entry  before  or  after  the  passing  of  this  act,  and  in 
any  case  coming  within  its  provisions,  file  his,  her,  or  their  own  affi- 
davit or  affidavits,  with  such  additional  evidence  as  can  be  procured, 
showing  the  mistake  of  the  numbers  of  the  tract  intended  to  beentered, 
and  that  every  reasonable  precaution  and  exertion  had  been  used  to 
avoid  the  error,  with  the  register  and  receiver  of  the  land  district  within 
which  such  tract  of  land  is  situated,  who  shall  transmit  the  evidence 
submitted  to  them  in  each  case,  together  with  their  written  opinion  or 
opinions,  both  as  to  [the]  existence  of  the  mistake  and  the  credibility  of 
each  person  testifying  thereto,  to  the  Commissioner  of  the  Gener^ 
Land  Office,  who,  if  he  be  entirely  satisfied  [that}  the  mistake  has  been 
made,  and  that  every  reasonable  precaution  and  exertion  had  been  made 
to  avoid  it,  shall  be  authorized  to  change  the  entry,  and  transfer  the 
payment  from  the  tract  erroneously  entered  to  that  intended  to  be  en- 
tered, if  unsold,  but  if  sold,  to  any  other  tract  liable  to  entry :  Provided^ 
That  the  oath  of  the  person  or  persons  interested  shall,  in  no  case,  be 
deemed  sufficient,  in  the  absence  of  other  corroborating  testimony,  to 
authorize  any  such  change  of  entry :  And  provided,  also^  That  nothing 
herein  contviined  shall  affect  the  right  of  third  persons. 

Seo.  2.  And  be  it  further  enacted.  That  either  the  register  or  re- 
ceiver may  administer  all  oaths  to  be  made  under  the  provisions  of  this 
act ;  and  every  person,  knowingly,  wilfully,  and  corruptly,  swearinif 
faUely  on  any  oath  administered  to  him  or  her  under  the  provisions  of 
this  act,  shall,  on  indictment  and  conviction  for  such  offence,  before  any 
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court  haviog  competent  jurisdiction  to  try  the  sanle,  suffer  the  pains  and 
penalties  of  wilful  and  corrupt  perjury. 

Sec.  3.  And  he  it  farther  enacted,  That  for  every  oath  administered 
under  the  provisions  of  this  act,  the  register  and  receiver  shall  be  al- 
lowed the  sum  of  twenty-five  cents,  and  twenty-five  cents  for  every 
hundred  words  of  the  evidence  received  and  transmitted  to  the  Com- 
missioner of  the  General  Land  Office:  to  be  paid  by  the  party  making 
the  application  for  a  change  of  entry. 

Approved  May  24,  1824. 

An  Act  authorizing  repayment  for  land  erroneously  sold  by  the  United 

States. 

[Sec.  1.]  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That  every 
person,  or  the  legal  representative  of  every  person,  who  is,  or  may  be, 
a  purchaser  of  a  tract  of  land  from  the  United  States,  the  purchase 
whereof  is,  or  may  be,  void,  by  reason  of  a  prior  sale  thereof  by  the 
United  States,  or  by  the  confirmation,  or  other  legal  establishment  of  a 
prior  British,  French  or  Spanish  grant  thereof,  or  for  want  of  title  thereto 
in  the  United  States  from  any  other  cause  whatsoever,  shall  be  entitled  to 
repayment  of  any  sum  or  sums  of  money  paid  for  or  on  account  of  such 
tract  of  land,  on  making  proof,  to  the  satisfaction  of  the  Secretary  of  the 
Treasury,  that  the  same  was  errorneously  sold,  in  the  manner  aforesaid, 
by  the  United  States,  who  is  hereby  authorized  and  required'  to  repay 
such  sum  or  sums  of  money  paid  as  aforesaid. 

Approved  January  12,  1825. 

The  foregoing  act  of  12th  of  January,  1826,  was  amended  February 
28,  1859,  so  as  to  "authorize  the  Secretary  of  the  Interior,  upon  proof 
being  made  to  his  satisfaction  that  any  tract  of  land  has  been  errone- 
ously sold  by  the  United  States,  so  that,  from  any  cause  whatever,  the 
sale  cannot  be  confirmed,  to  repay  the  purchaser  or  purchasers,  or  the 
legal  representatives  or  assignees  of  the  purchaser  or  purchasers  thereof, 
the  sum  or  sums  of  money  which  may  have  been  paid  therefor  out  of 
any  money  in  the  treasury  not  otherwise  appropriated." 

An  Act  supplementary  to  an  act  entitled  "An  act  providing  for  the  correction 
of  erroi-s  in  making  entries  of  lands  at  the  land-offices,"  passed  March  third, 
eighteen  hundred  and  nineteen- 

^Sec.  1.]  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assemhled,  That  the  pro- 
visions of  the  act  entitled  "An  act  providing  for  the  correction  of  errors 
in  making  entries  of  lands  at  the  land-offices,"  approved  March  third, 
one  thousand  eight  hundred  and  nineteen,  are  hereby  declared  to  ex- 
tend to  cases  where  patents  have  issued,  or  shall  hereafter  issue :  upon 
condition  that  the  party  concerned  shall  surrender  his  or  her  patent  to 
the  Commissioner  of  the  General  Land-Office,  with  a  relinquishment  of 
title  thereon,  executed  in  a  form  to  be  prescribed  by  the  Secretary  of  the 
Treasury. 

Approved  May  24,  1828. 

These  laws  are  plain  and  particular  in  their  requirements,  but  few 
points  being  left  to  the  elucidation  of  official  instructions ;  and  a  careful 
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attention  to  them  will  be  sufficient,  in  most  cases,  to  ensure  correctness 
in  acting  under  tbem.     It  may  not,  however,  be  improper  to  remark — 

1.  That  the  act  of  1819  is  intended  to  afiford  relief  to  those  persons 
whose  errrors  in  entries  have  been  occasioned  by  the  original  incorrect 
marking  by  the  surveyor,  or  by  the  subsequent  change  or  obliteration 
of  those  marks,  or  else  by  any  other  error  originating  either  with  the 
surveyor  or  the  land-officers.  The  application  of  the  party  should  be 
made  under  oath,  stating  particularly  the  nature  and  cause  of  the 
error,  and  should  be  supported  by  the  best  corroborative  testimony  that 
can  be  procured.  The  case  is  then  to  be  reported,  with  the  testimony, 
and  your  opinion  thereon^  to  this  office,  for  the  decision  of  the  Secretary 
of  the  Treasury. 

2.  The  supplementary  act  of  May,  1824,  extends  the  provisions  of  the 
act  of  1819,  so  as  to  embrace  cases  where  the  error  was  not  occasioned 
by  any  act  of  the  surveyor  or  land  officers ;  and  provides,  that  in  all  cases 
of  error  in  the  entry  of  a  tract  of  not  more  than  one-half  section,  where 
the  right  of  the  original  purchaser  has  not  been  assigned  or  in  any  way 
transferred,  the  party  making  the  entry  (or  legal  representatives,  not 
being  assignees  or  transferees)  must  file  an  affidavit,  showing  the  na- 
ture and  particular  cause  of  the  error,  that  every  reasonable  and  proper 
precaution  had  been  used  to  avoid  the  error,  and  that  the  land  erro- 
neously entered  had  not  been  transferred  or  otherwise  encumbered, 
accompanied  by  the  best  corroborative  testimony  that  can  be  procured ; 
for  you  will  observe  by  this  act,  that  the  oath  of  the  party  interested  is 
not,  of  itself,  sufficient.  This  evidence,  with  your  opinions  as  to  the 
existence  of  the  mistake  and  the  credibility  of  each  person,  will  be  for- 
warded for  the  decision  of  this  office. 

3.  The  acts  of  1825  and  1859  provide  for  cases  in  which  the  sale  of 
the  land  is  invalid,  in  consequence  of  the  want  of  title  thereto  in  the 
United  States  from  any  cause  whatsoever.  Under  these  acts  it  has 
been  decided,  that  if  only  part  of  the  tract  purchased  is  covered  by  the 
interfering  claim,  it  is  optional  with  the  purchaser  to  relinquish  the 
whole  tract,  or  only  the  particular  part  interfered  with.  You  will  ob- 
serve that,  under  this  act,  the  money  is  to  be  refunded  by  and  through 
the  Secretary  of  the  Treasury,  and  not  by  the  receiver  of  public  monfeys. 
All  applications  to  obtain  the  benefits  of  this  act  must  be  supported  by 
your  joint  certificate,  or  that  of  the  surveyor  general,  stating  the  nature 
of  the  particular  interfering  claim,  or  other  circumstance  rendering  the 
sale  invalid,  and  be  accompanied  by  the  patent,  if  any  has  been  issued 
for  tke  invalid  sale,  with  a  relinquishment  of  title  in  the  following 
form : 

"Whereas  the  act  of  Congress,  passed  on  the  12th  day  of  January,  1825,  en- 
titled *An  act  authorizing  repayment  for  land  erroneously  sold  by  the  United 
States,'  provides,  that  wnenever  the  sale  of  a  tract  of  land  by  the  United 
States  is  void  for  want  of  title  thereto  in  the  United  States,  or  from  any  other 
cause  whatsoever,  the  money  paid  on  the  same  shall  be  refunded  by  the  Sec- 
retary of  the  Treasury.  And  whereas  [a  part,  or  the  whole,  as  the  case  may 
be,]  of  the  within  described section  of  land,  is  [included  in  the  sur- 
vey of  the  private  claim  of ,  or,  as  the  case  may  be.J     Now 

know  ye,  that,  for  and  in  consideration  of  the  sum  of ,  to  me  in  hand 

paid,  ty  the  Secretary  of  the  Treasury,  I,  the  within  named , 

hereby  assign,  transfer,  relinquish,  and  surrender  to  the  United  States,  all 
my  right,  title,  interest,  and  claim  of,  in,  and  to,  the  land  described  in  the 
within  patent.    Given  under  my  hand  and  seal  this of ,183    . 

Signed,  sealed,  and  delivered,  \ 
in  presence  of—  / 
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i.  By  the  act  of  24th  May,  1828,  the  provisions  of  the  act  of  1819 
are  so  extended  as  to  embrace  patented  cases.  The  application  for  re- 
lief, in  these  cases,  will  have  to  be  reported  in  the  manner  required  in 
those  not  patented  under  the  act  of  1819,  and  be  accompanied  by  a  cer- 
tificate that  the  patent  is  surrendered  to  you.  If  the  correction  of  the 
entry  is  authorized,  you  will,  before  the  money  is  refunded,  or  the  change 
of  entry  noted  on  your  booica,  require  the  party  to  execute,  upon  the 
patent,  a  relinquishment  in  the  following  form  : 

"  Know  all  men  by  these  presents,  that,  in  pursuance  of  the  provisions  of 
the  act  of  Congress,  approved  on  the  24th  day  of  May,  1828,  entitled  *An  act 
supplementary  to  an  act  entitled  an  act  providing  for  the  correction  of  errors 
in  making  entried  of  lands  at  the  land-offices,  passed  March  third,  eighteen 
hundred  andinineteen,'  and  in  order  that  a  patent  may  be  granted  to  me  for 

the of  section ,  in  township ,  of  range ,  in  lieu  of 

the  tract  herein  mentioned,  I  hereby  surrender  and  relinquish  unto  the 
United  States  of  America  all  my  right,  title,  and  interest  of,  in,  and  to,  this 
patent,  and  to  the  land  therein  described.  In  testimony  whereof,  I  have 
hereunto  signed  my  name,  an  affixed  my  seal,  this day  of ,  183    . 

Signed,  sealed,  and  delivered,  \ 
in  presence  of—  j 

At  the  foot  of  the  above  relinquishment,  you  will  give  a  certificate, 
stating  the  precise  cause  of  the  error. 

The  act  of  March  3,  1853,  provides  for  the  correction  of  errors  in  the 
location  of  Military  Bounty  Land  Warrants,  and  declares  the  provisions 
of  the  act  of  3d  of  March,  1819,  and  the  act  of  24th  of  May,  1828, 
applicable  to  errors  in  such  locations. 

In  all  cases  where  patents  have  been  issued,  you  will  require  a  cer- 
tificate from  the  county  clerk,  or  other  officer  having  charge  of  the 
books  in  which  any  conveyance,  Ac,  of  the  land  is  required  to  be 
recorded  to  give  it  validity,  stating  that  the  records  of  such  office  do  not 
xhibit  any  conveyance,  or  other  incumbrance,  of  the  land  in  question. 
The  deed  of  relinquishment  must  be  executed,  acknowledged  and  re- 
corded in  accordance  with  the  laws  of  the  State  in  which  the  land  is 
situated. 

Whenever  the  change  of  entry  is  ordered,  the  certificate  of  purchase 
witt  be  cancelled,  and  retained  in  this  office. 

The  receiver  will  take  a  receipt  from  the  purchaser  for  the  purchase 
money  of  the  tract  erroneously  entered,  as  if  the  same  was  refunded, 
t^hich  receipt  will  be  a  voucher  to  the  receiver's  credit,  to  be  introduced 
into  the  proper  monthly  and  quarterly  accounts  in  the  following,  man- 
ner, viz  : 

"  By  this  amount  refunded  to ,  agreeably  to  instructions  from 

the  General  Land-Office,  dated  the ,  being  the  purchase  money 

of  the quarter  of  section  No. ,  in  township  No. ,  of  ran^e 

No. ,  containing acres,  erroneously  entered  by  him,  and  again 

charged  to  me,  in  the  purchase  of  the quarter  of  section  No. ,  in 

township  No. ,  of  range  No. ." 

The  receiver's  receipt  for  the  purchase  money  of  the  corrected  entry 
is,  as  well  as  the  register's  certificate  of  purchase,  to  bear  a  new  num- 
ber. By  this  proceeding  the  corrected  entry  becomes  an  original  trans- 
action, and  will  appear  as  such  in  all  your  accounts. 

I  am,  very  respectfully,  your  obedient  servant, 

JOS.  S.  WILSON,  Commissioner. 
The  Register  and  Reoeiyeb  of  the  Land-Offioe  at — 
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No.  651. 

CIRCULAR   IN    RELATION  TO  REPAYMENT  OF  PURCHASE 
MONEY  AND  CHANGES  OF  ENTRY. 

Oenebal  Land  Office, 

January  19,  1854. 

Gentlemen: — The  Circalars  of  the  31st  Augast,  1830,  23d  July, 
1849,  and  20tb  April,  1853,  not  embodying  all  that  is  now  required  of 
applicants  to  have  the  purchase  money  paid  on  illegal  sales  refunded,  or 
to  effect  changes  of  entry,  it  is  deemed  advisable  to  issue  these  instruc- 
tions in  circular  form : 

1st.  The  duplicate  receipt  must  be  surrendered,  and  accompany  the 
papers  in  all  eases  of  application  for  refunding  money  submitted  by  yon 
for  the  action  of  this  Office.  Where  it  has  been  lost  or  destroyed,  the 
party  applying  must  advertise  it,  and  give  notice  of  his  intention  to  ap- 
ply to  have  refunded  the  purchase  money,  which  must  be  inserted 
weekly  for  six  weeks,  in  some  paper  of  extensive  circulation  in  the 
vicinage  of  the  land.  A  copy  of  this  must  be  filed  with  you,  having 
attached  the  affidavit  of  the  publisher  that  it  was  inserted  the  requisite 
number  of  times. 

2d.  The  applicant  must  make  affidavit  that  he  has  not  transferred  or 
otherwise  encumbered  the  title  to  the  land.  This  affidavit  may  be  taken 
before  either  of  you  officially,  before  a  Notary  Public  using  a  seal,  or  a 
Justice  of  the  Peace ;  in  the  last  case,  a  certificate  of  magistracy  must 
accompany  it. 

3d.  Where  a  patent  has  been  issued  and  delivered  to  the  patentee,  or 
where  the  title  has  become  a  matter  of  record,  a  deed  of  relinquishment 
reconveying  the  title  to  the  United  States  should  be  made.  This  deed  of 
relinquishment  should  be  recorded,  and  a  certificate  should  also  be  pro- 
duced from  the  officer  having  charge  of  the  books  in  which  conveyances 
are  required  to  be  recorded,  showing  that  said  deed  is  so  recorded,  and 
that  the  records  of  his  office  do  not  exhibit  any  other  conveyance  or  en- 
cumbrance of  the  title  to  the  land. 

»4th.  In  cases  of  a  change  of  entry,  as  the  purchaser  will  reasonably 
wish  to  hold  some  evidence  of  his  title  until  the  issuing  of  the  patent, 
he  must  first  designate  the  tract  he  desires  to  enter,  and  effect  the 
change  of  entry,  and  then  across  the  fac#of  the  receipt  issued  upon  the 
original  entry,  (which  will  be  returned  to  you  from  this  Office  when  the 
case  has  been  decided,)  the  Receiver  should  note  the  facts  of  the  case, 
to  wit:  that  the  entry  has  been  changed  from  the  tract  paid  for  by  said 
receipt  to  another,  designating  the  latter,  and  the  number  of  certificate 
issued  thereon.  The  receipt  must  then  be  delivered  to  the  party,  to  be 
surrendered  when  the  patent  is  delivered  to  him. 

JOHN  WILSON,  Commissioner. 
Register  and  Reosiyeb  at 

Note. — The  application  is  a  brief  request  in  writing  for  repayment,  describ- 
ing the  tract  or  otherwise  designating  the  entry  with  certainty.  It  must  be 
signed  by  the  party  applying,  and  in  all  cases  must  be  supported  by  the  joint 
certificate  of  the  Register  and  Receiver  showing  the  reasons  which  render 
the  entry  invalid;  and.to  this  end  papers  should  be  sent  through  the  Regis- 
ter and  Receiver,  to  be  by  them  transmitted  to  this  Office. 
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VIII.    CERTIFIED  COPIES. 

No.  652. 

CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 

July  20,  18T5. 

Annexed  are  the  laws  (Revised  Statutes  of  the  United  States)  rela- 
tive to  the  powers  and  duties  of  the  General  Land-Office  in  furnishing 
exemplifications  of  patents,  papers,  or  plats  on  file  or  of  record  therein ; 
of  the  legal  force  and  effect  of  such  certified  copies^  and  the  terms  upon 
which  the  same  can  be  procured. 

With  a  view  to  give  proper  effect  to  said  statutes,  the  following  re- 
quirements are  prescribed  by  direction  of  the  Secretary  of  the  Interior. 

Fir  at. — All  copies  which  may  be  required  by  parties  interested  will 
be  furnished  when  the  cost  thereof  shall  first  have  been  paid  to  the 
General  Land-Office. 

Second, — The  applicant  must  address  a  communication  to  the  Commis- 
sioner of  the  General  Land- Office  designating  the  tract  or  tracts  in  re- 
gard to  which  the  verified  transcripts  are  wanted,  describing  as  accu- 
rately as  possible  the  record,  papers,  or  plats  of  which  said  transcripts 
are  desired,  and  sending  a  sum  of  money  quite  sufiBcient  to  cover  the 
cost  according  to  the  extent  of  the  copying  required ;  and  should  the 
sum  sent  to  this  Office  be  in  excess  of  the  actual  legal  cost,  such  excess 
will  be  returned  to  the  applicant. 

The  following  is  the  tariff  established  under  the  statute,  section  461, 
for  furnishing  transcripts,  to  wit : 

1st.  Fifteen  (15)  cents  for  every  hundred  words  in  a  transcript. 

2d.  Two  (2)  dollars  for  copy  of  township  plat  or  diagram. 

8d.  One  (I)  dollar  for  the  Commissioner's  certificate  of  verification 
and  official  seal. 

4th.  One  (I)  dolla^^  for  appending  such  certificate  and  seal  to  offioial 
certificates  of  approval  of  assignment  of  bounty -land  warrants  or  mili- 
tary bounty-land  scrip. 

Third. — Upon  the  receipt  ft  the  General  Land-Office  of  the  applica- 
tion particularly  describing  the  record  or  paper  of  which  transcripts  are 
required,  accompanied  by  the  requisite  amount  to  cover  the  expense, 
the  same  will  be  duly  acknowledged,  and  the  exemplifications  promptly 
transmitted.  S.  S.  BURDETT,  Commissioner, 


IX.    POSTING  RETURNS  AND   FILING   DUPLICATE  RE- 
CEIPTS. 
No.  653. 

RULES  FOR  POSTING  RETURNS  FROM  THE  DISTRICT  LAND 

OFFICES. 

The  sales  and  locations  roust  be  posted  in  the  chronological  and  nu- 
merical order  in  which  they  are  made,  and,  in  posting  returns  for  each 
consecutive  month,  the  following  order  will  be  observed : 
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Ist.  The  Pre-emption  Declarations  filed  during  the  month  are  to  be 
posted  in  lead  pencil,  in  a  fine,  neat,  legible  hand,  at  the  proper  place 
in  Tract  Books,  but  between  the  ruled  lines,  so  as  not  to  be  obliterated 
by,  or  to  interfere  with,  the  entry  of  the  sale  of  the  land  upon  the  claim 
being  consummated.  The  description  of  the  tracts  must  be  given,  with 
name  of  the  claimant,  number  of  the  declaration,  date  of  settlement, 
and  date  when  filed. 

2d.  Stale  selections,  with  red  ink,  giving  date  of  act,  date  of  selection 
and  number  of  list ;  also,  when  approved,  noting  that  fact  on  the  record 
and  on  the  list. 

3d.  Railroad  selections,  vnth  red  ink,  giving  date  of  grant,  date  of 
selection  and  number  of  list ;  also  note,  when  approved,  the  date  of 
approval,  on  the  list  and  on  the  record. 

4th.  The  cash  sales  are  next  to  be  entered  in  a  plain,  neat  hand,  with 
black  ink.  Before  posting  these  sales,  however,  the  Register's  and 
Receiver's  returns  must  be  carefully  compared  with  each  other  to  see 
they  agree  in  every  respect.  When  the  sale  is  entered  in  Tract  Books, 
the  volume  and  page  where  posted  must  be  entered  in  the  column  de- 
signed for  that  purpose  on  the  Register's  Abstract  of  Sales.  The 
volume  and  page  should  also  be  noted  on  the  back  of  each  certificate  of 
purchase,  near  the  lower  edge. 

6th.  Military  Warrant  locations,  and  Agricultural  College  Scrip 
locations,  are  next  to  be  posted  in  red  ink  ;  and  in  all  cases  the  descrip- 
tion of  the  land,  number  o*^  the  warrant  or  scrip,  and  date  of  location, 
must  be  given,  with  the  name  of  the  locator,  the  date  of  the  act  under 
which  the  warrant  or  scrip  was  issued,  and  Register's  and  Receiver's 
number,  and  on  the  abstract  of  locations  the  volume  and  page  where 
posted  must  be  entered.  The  volume  and  page  should  also  be  noted 
on  the  back  of  the  certificate  of  location. 

6th.  Homestead  entries  are  to  be  posted  same  as  cash  entries  accord- 
ing to  rule  four,  noting  in  the  margin  the  word  ''  Home." 

7th.  Where  a  certificate  of  purchase  or  location  calls  for  two  or  more 
tracts  in  different  sections,  the  tracts  hi  each  section  must  be  entered  in 
the  appropriate  place,  referring  to  the  section  where  the  entire  sale  is 
posted.  For  example :  if  the  certificate  calls  for  the  N.  W.  \  of  the 
N:  W.  \  of  section  6,  T.  40.  R.  9  W.,  and  the  N.  E.  J  of  Sec.  1,  T.  40, 
R.  10  W.,  and  the  E.  \  of  the  S.  B.  \  of  Sec.  36,  T.  41  N.,  R.  10  W., 
it  must  be  entered  thus :  N.  W.  \  of  N.  W.  J  of  Sec.  6,  T.  40,  R.  9 
W.,  sold— see  Sec.  36,  T.  41  N.,  R.  10  W.  N.  E.  i  of  Sec.  1,  T  40,  R. 
10  W.,  sold— sec  Sec.  36,  T.  41  N.,  R.  10  W. ,  showing  that  said  tracts 
had  been  disposed  of  with  part  of  Sec.  36,  T.  41  N.,  R.  10  W.,  where 
the  entire  entry  must  be  posted. 

8th.  Whenever,  in  posting  a  sale  or  location,  it  is  found  to  conflict 
with  a  prior  sale  or  location,  or  selection,  or  with  a  pre-emption  decla- 
ration which  has  not  expired,  before  suspending  the  same  the  certificate 
for  the  prior  sale  or  location  must  be  examined  to  see  that  it  has  been 
properly  posted,  and  in  order  that  it  may  be  ascertained  with  certainty 
whether  or  not  conflict  actually  exists.         * 

9th.  Where  a  tract  of  land  has  been  taken  in  whole  or  in  part  with 
Revolutionary  Bounty-Land  Scrip,  the  entry  in  the  Tract  Books  must 
show  the  amount  paid  in  cash  and  the  amount  covered  by  scrip,  giving 
the  number  of  the  scrip,  as  the  case  may  be. 

10th.  Where  a  Military  Bounty-Land  Warrant  or  Agricultural  Scrip 
is  located  on  a  tract,  the  area  of  which  is  greater  than  the  quantity 
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called  for  on  the  face  of  tbe  warrant  or  scrip,  it  must  be  seen  that  the 
excess  in  area  has  been  paid  for,  and  tbe  entry  in  Tract  Books  must 
show  the  excess  and  amount  paid  therefor  and  tbe  number  of  tbe  Re- 
ceiver's receipt  for  said  payment.  Tbe  number  of  excess  receipt  must 
be  noted  on  the  certificate  of  location  accompanying  the  warrant  or 
scrip. 

11th.  Where  a  Military  Bounty-Land  Warrant  or  Agricultural  Col- 
lege Scrip  is  located  on  a  tract  of  land,  the  price  of  which  is  $2  50  per 
acre,  or  more  than  the  ordinary  minimum,  requiring  an  additional  cash 
payment,  the  Tract  Books  must  show  that  said  payment  has  been 
made,  giving  the  amount  paid  and  the  number  of  the  Receiver's  receipt 
therefor.* 

12th.  Where  an  entry  or  location  is  made  under  the  Pre-emption 
laws,  in  posting  the  same  in  the  Tract  Books,  the  act  under  which  the 
Pre-emption  was  made  must  be  noted  at  the  end  of  the  entry,  thus: 
"Preemption  Act,  1841,  (fee." 

13th.  After  a  month's  returns  have  been  posted,  the  Register's  Ab- 
stract or  Certificates  must  be  carefully  compared  with  the  entries  made 
in  the  Tract  Books,  in  order  that  there  may  be  no  errors  made  by  post- 
ing in  the  wrong  section,  town,  or  range. 

14th.  Whenever  it  shall  become  necessary  to  cancel  homestead  en- 
tries for  cause  other  than  voluntary  relinquUhment  or  prior  disposal  of 
the  tract,  the  district  officer  must  be  advised  that  the  entry  is  held  for 
cancellation,  and  instructed  to  notify  the  parties  in  interest  that  they 
will  be  allowed  sixty  days  from  service  of  notice  within  which  to  file 
an  appeal. 

At  the  expiration  of  the  time  allowed,  the  district  officers  will  be  re- 
quired to  make  a  prompt  report,  showing  what  action  the  parties  may 
have  taken. 

If  an  appeal  is  filed  within  the  time  allowed,  the  papers  in  the  case 
must  be  submitted  to  the  Hon.  Secretary  of  the  Interior  for  review  and 
action. 

If  no  appeal  is  taken,  the  entry  must  be  noted  as  cancelled  upon  the 
Tract  Books  and  upon  the  entry  papers,  of  which  fact  the  district  offi- 
cers must  be  promptly  advised. 

15th  All  pre-emption  entries  or  locations  must  have  indorsed  on  the 
certificate,  in  red  ink^  not  in  pencil : 

1.  Date  of  filing,  date  of  settlement,  and  number  of  declaratory 
statement  showing  the  tracts  filed  for. 

2.  Offered  or  unoflFered. 

3.  Conflict  or  no  conflict;  if  there  should  be  a  conflict,  note  what  it 
conflicts  with. 

4.  Discrepancies  and  other  causes  of  suspension  should  be  noted  on 
the  certificate. 

5.  Note  date  of  examination,  with  the  initials  of  the  gentlemen 
making  the  same. 

6.  After  docketing  the  case  in  Posting  Division,  the  papers  must  be 
referred  to  the  Pre-emptiofi  Division  for  examination. 

16th.  Where  an  entry  is  suspended  for  any  cause  whatever,  the 
cause  of  suspension  must  be  plainly  noted  in  red  ink  on  the  back  of  tbe 
certificate  of  purchase,  and  the  latter  then  placed  with  the  suspended 
cases,  which,  at  the  close  of  the  posting  for  the  month,  should  be  placed 
together  in  a  separate  bundle,  indorsed  ''Suspended  entries^"  giving 

*See  No.  579,  par.  32. 
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the  name  of  the  Land-Office  and  the  month  and  year  in  which  they 
were  made,  when  they  should  be  taken  up,  docketed,  and  promptly 
placed  in  train  of  adjustment. 

17th.  All  posted  certificates,  free  from  conflict,  should  be  duly  and 
promptly  referred  to  the  Recorder  for  patenting,  and  an  abstract  kept 
of  such  reference,  with  dates. 

18th.  The  abstract  of  sales,  and  register  of  receipts  when  posted, 
should  be  placed  together  on  the  ap]^ropriate  file ;  before  doidg  so,  how- 
ever, the  date  when  posted,  and  the  initials  of  the  clerk  by  whom 
posted,  should  be  indorsed  thereon. 

19th.  In  examining  and  posting  Returns  in  exact  chronological  order 
(such  order  never  to  be  departed  from),  the  Bookkeepers  must  test,  in 
detail,  the  accuracy  not  only  of  the  quantity  in  acres,  and  the  sums  paid, 
but  must  test  the  totals,  noting  results  at  foot  of  Returns ;  and  whore 
an  error  is  discovered,  it  must  be  brought  promptly  to  the  notice  of  the 
accountant.  WILMS  DRUMMOND,  Commissioner. 

General  Land-Offiob,  July  22,  1872. 


No.  654.] 

FILING  DUPLICATE  RECEIVER'S  RECEIPTS. 

Department  of  the  Interior, 

General  Lanb  Office, 

February  7,  1871. 

To  the  Book-Keepers  and  Posting  Clerks  of  the  General  Land- 
Office. 

Gentlemen  : — In  view  of  the  frequent  occurrence  of  patents  having 
been  transmitted  to  the  local  officers,  when  they  should  have  been  sent 
to  the  persons  who  had  previously  filed  here  the  duplicate  therefor, 
and  inorder  hereafter  as  far  as  possible  to  prevent  such  erroneous  trans- 
missions. 

It  is  hereby  directed  that  such  clerks  as  may  have  cases  in  hand  at 
the  time  of  the  filing  of  the  duplicate,  shall  indorse  upon  the  brief  of 
the  case,  in  red  ink,  the  office  number  and  date  of  the  letter  in  which  they 
may  have  been  received,  together  with  the  name  and  address  of  th« 
party  or  parties  filing  the  same. 

It  is  also  directed,  in  order  that  patents  may  be  transmitted  to  the 
proper  district  office  for  entries  or  locations  made  at  an  office  discon- 
tinued or  sub-divided,  and  the  lands  now  subject  to  sale  at  a  new  and 
different  office ;  that  the  book-keeper,  in  posting  said  case  or  cases,  be 
required  to  place  on  the  brief,  under  the  name  of  the  office  at  which  the 
entry  or  location  was  made,  the  name  of  the  district  land-office  in  which 
the  land  described  is  now  situated. 

I  am,  very  respectfully,  your  obedient  servant, 

W.  W.  CURTIS,  Acting  Commissioner. 
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A. 

ABANDONMENT.  •paob. 

Of  homestead,  effect  of,         .....  2297    423    24 

Of  mining  claims,  what  shall  be  deemed,  .           .           .  2323    428    30 

ABANDONED  HOMESTEAD  LAND. 

To  revert  to  the  Government,  when,          .           .           ,  2297    423    24 

ADMINISTRATORS. 

May  sell  homestead  for  benefit  of  infant  children, 
when,  .......    2292    423    23 

ADVERSE  CLAIM. 

For  mineral  land,  fee  for  filing  application,  etc.,  .  .    2238    395    10 

When  to  be  made,      ......    2325    429    31 

Proceedings  on,  ......    2326    429    32 

AFFIDAVITS. 

Of  settlers  on  land  subject  to  private  entry,         .  .    2264    418    17 

Of  homestead  applicant  in  military,  etc.,  service,  how 
made,  .......    2268    419    18 

of  homestead  applicant^ how  made,  .  •  .    2290    422    23 

Of  widow  or  heirs  of  homestead  settler,     .  .  .  '2291    422    23 

Of  person  in  military  service  desiring  to  securea  homo- 
stead,  before  whom  may  be  made,  .  .  .    2293    423    23 
Of  homestead  settler  may  be  made  before  clerk  of 
county  court,  when.            .....    2294    423    24 

Of  purchaser  of  public  land,  to  correct  mistake  in 
entry,  .......    2372    436    42 

By  whom  made,  in  proof  of  citizenship  under  mining 
laws,  .  .  .  .  .  .  .    2321    427    29 

Of  two  persons  to  be  filed  by  applicant  for  patent  to 

mining  claim,  of  notice  having  been  posted,     .  .    2325    428    31 

To  be  filed  by  claimant  of  mineral  land,  after  publica- 
tion of  notice,  ......    2325    429    31 

Under  mining  laws,  by  whom  may  be  verified,    .  .    2335    431    34 

By  applicant  to  enter  land  for  cultivation  of  timber,      .    2465    454    65 

AGENT. 

May  enter  homesteads  for  soldiers  and  sailors,  when,    .    2309    425    26 

AGREEMENT. 

To  prevent  bidding  for  public  land,  penalty  for  making, .  2373  437  42 
To  pay  premium  to  purchaser  of  public  land  over  price 

paid  to  be  void,        ......  2374  437  42 

Recovery  of  premiums,  etc.,  under  such,   .           .           .  2375  437  42 

Discovery  of  such  agreement,         ....  2376  437  43 

AGRICULTURAL  COLLEGE  SCRIP. 

Commission  to  be  paid  for  locating,                      .           .    2238    394    10 
Receivable  in  pa^^ment  of  pre-emption  claims,     .           .    2278    420    20 
Limit  of  land  which  may  be  entered  within  one  town- 
ship,   2377    437    43 

*The  first  number  indicates  the  section,  the  black  flgnres  the  page  of  the  Berlsed 
Statates,  and  the  right-hand  number  the  page  of  this  book. 
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AGRICULTURAL  LANDS. 

Adverse  claims  of  pre-emptors  on  same  sub-division  of, 
how  decided,  {See  Pre-emptionSf)    .... 
In  lauds  reserved  as  mineral  may  be  separated  and 
opened  to  pre-emption,  when,      .... 

ALLOWANCES. 

To  surveyors-general  for  inspection  of  surveys  in  the 
neiUi  ••••••  •■ 

For  clerk-hire,  ...... 

For  office-rent,  fuel,  books,  stationery,  etc.. 
To  soldiers  for  distance  from  home  to  place  of  muster 
or  discharge,  (See  Bounty-Land,)  .... 

APPEAL. 

Of  pre-emptor  from  decision  of  register  and  receiver  to 

Commissioner  of  General  Land-Office,    . 
From  Commissioner  to  Secretary  of  Interior, 

APPLICATIONS  FOR  HOMESTEADS, 

How  to  be  recorded  and  kept,         .... 

APPROPRIATIONS. 

To  refund  payments  for  land  sold  erroneously,    . 
Money  deposited  by  settlers  for  surveys  to  be  deemed 
appropriated  for  that  purpose,     .... 

ARCHIVES. 

Of  surveyor-general's  office  in  California,  how  kept, 

ARIZONA. 

Appointment  of  surveyor-general  for,  authorized. 
Salary  of,         ......  . 

Fifty  ^er  cent,  addition  to  certain  fees  of  registers  and 
receivers  in,  .  .  .  .  , 

ARKANSAS. 

Public  lands  in,  to  be  disposed  of  only  under  homestead 

lawBj  .......  I 

ARMY. 

Officers,  soldiers,  etc.,  of,  entitled  to  bounty-land,  when, 
(See  Bounty-Land),       ....  2414-2446    445-450  53-60 

Allowance  to  soldier  for  distance  from  home  to  place  of 
muster  or  discharge,  .  «  .  .  .    2433    448    57 

ASSIGNMENTS. 

Of  pre-emption  rights  prior  to  issue  of  patent  void,     2263       .    418    17 

ATTORNEY-GENERAL. 

With  Secretary  of  Treasury  and  Commissioner  of  Gen- 
eral Land-Office,  to  form  rules  for  settling  suspended 
entry  cases,  ......  .    2450    452    62 

To  approve  adjudication  of  suspended  entries,  etc.,  by 
Commissioner,         ......    2450    452    62 

B. 

BOARD  OF  ADJUDICATION. 

Of  suspended  entries  and  suspended  pre-emption  land- 
claims,  how  constituted,     .....    2451    452    63 

Certain  decisions  of  Commissioner  of  General  Land- 
Office  to  be  approved  by,  .  .  .  .  .    2451    452    63 

Patents  to  issue  on  claims  approved  by,      .  .    2453,  2454    452    63 

Re-issue  of  patents  on  claims  confirmed  by,  in  certain 
cases, 2456    452    63 

BOISE  CITY,  IDAHO. 

Office  of  surveyor-general  for  Idaho  to  be  located  at,  .    2213    391       6 

BOUNTY-LANDS. 

May  be  located  with  military-bounty-land  warrants, 

how, 2415    445    53 

Entry  of*  by  warrants  granted  under  certain  acts, .  2416,  2417    445  53^-54 
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BOUNTY-LANDS,  Omlinued. 

For  soldiers  of  certain  wars,  or  their  widows,  &c., 
Forty  acres  for  certain  soldiers,        .... 
For  mililia  and  volunteers  serving  between  1S12  and 

Exceptions  from  foregoing,  ..... 

Time  soldiers  held  as  prisoners  of  war  counted  as  time 
of  service,    ....... 

"Warrant  and  patent  for,  to  issue,  when,     .  . 

Warrant  to  issue  to  widow,  when,   .... 

Marringe  of  widow  subsequent  to  application  not  to 
impair  her  right,     ...... 

Additional  bounty  to  certain  officers,  soldiers,  Ac, 

Classes  embraced  in  preceding  section, 

Classes  embraced  without  regtird  to  length  of  service,    . 

Widows  and  children,  when  entitled, 

Subsequent  marriage  of  widow  not  to  impair   her 
riglits,  ....... 

Who  considered  minors,       .  .  .  .  , 

Proof  of  service,  how  made,  .  .  .  , 

Former  evidence  of  right  to,  to  be  received  when, 

Additional  evidence  mav  be  required  when. 

Allowance  of  time  for  distance  from  home  to  place  of 
muster  or  discharge,  ..... 

Indians  to  have,         ...... 

Evidence  of  right  to  a  pension  to  be  received  as  evi- 
dence of  rijrht  to,  when,    .  .  .  .  , 

Additional  evidence  may  be  required, 

Sales,  powers  of  attorney,  mortgages,  &c.,  prior  to  issue 
of  warrant,  void,     ...... 

Not  subject  to  prior  debts  of  soldiers,  Ac, 

Warrants  for,  to  be  located  by  Commitsioner  of  Gen- 
eral Land-Office,  when,      ..... 

Patent  to  be  transmitted  to  warrantee,  Ac, 

Deserters  not  entitled  to,      . 

Patent  to  soldier  of  Regular  Army,  when  warrant  lost, 

Omissions  in  discharge  provided  for, 

New  warrants  to  issue  in  place  of  lost,  when. 

Regulations  for  issue  of  new  warrants, 

Laws  to  punish  frauds  extended  to  frauds  under  sec- 
tion 2441,       ...... 

Patent  to  issue  in  name  of  heirs  of  revolutionary  and 
war  of  1812  soldiers,  when, 

Where  claimant  dies  after  proof,  but  before  issue  of 
warrant,  title  to  vest  how, 

Proofs  may  be  filed  by  legal  representatives,  when, 

Relocation  by  settler  in  case  of  error, 

BOUNTY-LAND  LAWS. 

Provisions  of,  extended  to  Indians,  .  .  .    2434    448    58 

0. 

CALIFORNIA. 

Appointment  of  surveyor-general  for,  authorized, 

Salary  of, .        . 

To  be  paid  quarterly ;  to  commence  when, 

Books,  records,  &c.,  in  office  of,  to  be  safely  kept  there. 

Authenticated  copies  under  seal  to  be  evidence. 

Seal  of,  continued,      ..... 

Transcript  from  record  of,  under,  to  be  evidence. 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 

receivers  in,  ..... 

Public  lands  in,  withdrawn  from  private  entry,  how 

opened  to  entry,      ..... 
Augumented  rates  allowed  for  survey  of  certain  public 

lands  in,       .....  . 
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CALIFORNIA,  CorUinued. 

Geodetic  surveys  in,  may  be  continued,    . 

Departure  from  rectangular  mode  of  surveying  in, 
when  allowed,         ...... 

Surveying  in,  may  be  paid  for  by  the  day,  when, 

Limitation  upon  grant  of  swamp  lands  to  State  of, 

Certain  lands  selected  by,  confirmed  to,     . 

Restriction  upon  grants  to,  for  school,  &c.,  purposes, 

Certain  selections  of  surveyed  lands  to  be  certified  to, 

On  land  surveyed  by  State  only  to  be  certified  to. 

Certain  swamp-lands  to  be  certified  to,      . 

Examination  of  surveys  of,  by  surveyor-general  of 
United  States,  ...... 

Approval  and  construction  of  township  plats  from  such 
surveys,  when,         ...... 

Segregation  of  swamp -lands,  .... 

Where  state  survev  of  swamp-lands  found  incorrect, 
surveys  how  ma^e,  ..... 

Character  of  land  claimed  as  swamp,  how  determined 
in  certain  cases,       ...... 

Lists  of  all  selections  of  lands  made  by,  to  be  for- 
warded to  the  General  Land-Office, 

CALIFORNIA  LAND-TITLES. 

Penalty  for  altering,  forging,  counterfeiting,  <&c.,  any 

instrument  of  writing  concerning. 
For  falsely  dating  any  instrument  in  writing  to  obtain, 

under  pretended  Mexican  authority,  &c., 
For  presenting  any  false  or  counterfeit  instrument  as  ' 

evidence,  &c.,  .  .  .  •  .    ;      . 

CANALS. 

Rights  of  way  for,  for  agricultural,  mining,  and  manu- 
facturing purposes,  confirmed,      .... 
Remedies  to  settlers  injured  by  construction  of, 

CERTIFICATION. 

By  Commissioner  of  General  Land-Office  of  copies,  Sec, 

CERTIFICATE,  (LANDS,) 

For  homestead,  when  given,  .... 

CLEARANCE  OF  VESSELS. 

From  certain  ports,  laden  with  live-oak  timber,  condi- 
tions of,        .......    2463    453    65 

CHIPPEWA  INDIANS  OF  MICHIGAN. 

Unoccupied  lands  of,  opened  to  homestead  entry  by 

certain,  .......    2313    425    27 

Time,  place,  and  manner  of  making  entry,  .  .    2313    425    27 

Selection  of  homesteads  for  minor  children  of,  how 

made,  .......    2314    426    27 

Bona-fide  settlors  on  lands  of,  prior  to,  &c.,  may  enter,  .    2315    426    27 
Selections  of  land  heretofore  made  by,  to  be  patented 

when, 2316    426    28 

Sales  heretofore  made  of  lands  of,  confirmed,  when,      .    2316    426    28 

CITIES. 

Adjustment  of  boundaries  of,  when  established  on  un- 
surveyed  public  lands,  {See  Town-sites),   .  .  .    2383    439    45 

CITY  SITES. 

Public  lands  selected  for,  not  subject  to  pre-emption,     .    2258    417    16 

CITIZENS  OF  UNITED  STATES. 

May  pre-empt  public  lands  when,  .  .  .    2259    417    16 

May  acquire  homesteads  on  public  lands  when,  .    2289    422    22 

CITIZENSHIP. 

Rights  of,  may  be  granted  to  Stockbridge-Munsee  In- 
dians, when,  ......    2312    425    27 

Of  claimant  for  mineral  lands,  how  proved,         .  .    2319    427    29 
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In  General  Land-Office,  prohibited  from  purchasing 
or  being  interested  in  purchase  of  public  lands, 

CLERKS,  (NAVY.) 

When  entitled  to  bounty-land,       .  .  .    2425-2427 

COALr-LANDS. 

Who  may  make  entry  of,      . 

Limit  of  amount  which  individual  may  enter. 

Price,  how  regulated,         ..... 

Persons  who  have  ojiened,  Ac,  mines  to  have  preference 
right  of  entry,  ...... 

Certain  associations  may  enter  640  acres  when. 

Limit  of  time  for  presenting  claims  for, 

Only  one  entry  allowed  to  same  person  or  association, 

Limit  of  time  for  proof  and  payment, 

Conflicting  claims  for,  how  determined  where  im- 

Wsrovements  commenced  after  March  3,  1873,    . 
here  improvements  made  before  March  3, 1873,  claim 
may  be  divided,      ...... 

Commissioner  of  General  Land-Office  to  make  rules,  &c.,   2351    434    38 
No  rights  prior  to  March  3, 1873,  impaired,  .  .    2351    434    38 

No  sale  of  lands  valuable  for  gola,  silver,  or  copper 
authorized,   .......    2352    434    38 

COLLECrrORS  OF  CUSTOMS. 

To  select  homestead- lands  for  certain  minor  children 

of  Ottawa  and  Chippewa  Indians, 
Duties  of,  at  certain  ports  respecting  clearance  of  ves- 
sels laden  with  live-oak  timber,  . 

COLORADO. 

Appointment  of  surveyor-general  for,  authorized, 
Salary  of^         •  .  .  .  .  . 

Fifty  per  cent  addition  to  certain  fees  of  registers  and 

receivers  in,  ..... 

Boundaries  of  land-districts  in,  established, 

COMMISSIONS,  {See  Fees.) 

Of  registers  and  receivers,        ....    2238    394-395    10 
COMMISSIONER  OF  GENERAL  LAND-OFFICE. 

Appointment  and  salary  of,  .  .  .  .  .     446     75     1 

In  case  of  vacancy,  or  absence,  how  duties  of  to  be  per- 
formed.        ...... 

General  duties  of,       -  ...  . 

To  have  custody  of  seal  of  office,    . 

To  furnish  information  to  President,  Ac,  . 

All  returns  of  surveys  to  be  made  to,        .  •  . 

To  audit  and  settle  public  land  accounts,  and  transmit 
to  First  Comptroller,  .... 

To  perform  duties  of  surveyor-general,  when. 

Copies  of  general  and  particular  plats  surveyed  to  be 
transmitted  to,  by  surveyors-general,     . 

Receivers  of  public  moneys  to  make  monthly  returns 

lAP,  ....... 

To  transmit  quarterly  accounts-current  to. 
To  establifih  maximum  charges  for  survey  and  publica- 
tion of  mining-claims,  Ac., 
To  make  needful  rules,  &c,  for  sale,  &c,  of  coal-lands,  . 
To  fix  minimum  price  for  reservations  when  brought 
into  market  ..... 

To  direct  conduct  of  sale  of  town-lots,  when. 
To  approve  and  order  contracts  for  survey  of  public 
lands,  ...... 

To  fix  price  per  mile  for  public  surveys,    • 
To  direct  manner  of  keeping  accounts  of  cost  of  sur- 
veys, Ac,  of  private  land-claims,  .  .    2400    443    60 
53 
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COMMISSIONER  OF  GENERAL  LAND-OFFICE^  Continued. 

May  allow  augmented  rates  for  survey  of  certain  lands 
in  Oregon,     ....... 

In  California  and  Washington  Territory,  . 

To  prescribe  regulations  for  geodetic  surveys  in  Ore- 
gon attd  California,  ..... 

To  make  allowance  for  compensation  by  the  day  for 
surveying  in  Oregon  and  California,  when, 

To  direct  location  of  military  bounty-land  warrants, 

how,   ......;• 

To  prescribe  rules  for  relocating  erroneous  location  of 

land- warrant  by  settler,     ..... 
To  decide  cases  of  suspended  entries  and  suspended 

pre-emption  land-claims,  how,     .... 
With  Attorney-General  and  Secretary  of  Treasury  to 

frame  rules  for  deciding  suspended  entries,  <&c., 
Adjudications  by,  of  suspended  entry-cases,  by  whom 

to  be  approved,  and  effect  of,       . 
Report  of  to  Congress  by  classes,     .  .  . 

May  order  into  market  lands  reverting  to  public  domain 

by  rejection  of  certain  claims,      .... 
Public  notice  of  such  order  by,  how  made, 
Extent  of  foregoine  provisions,       .... 
To  certify  copies  of  records,  books,  and  papers  to  be 

used  in  evidence,    ...... 

To  enforce  and  execute  provisions  of  law  relating  to 

public  landSf.  ...... 

To  decide  as  to  indemnity  to  States  for  swamp-lands 

already  located,  &c.,  ..... 

To  certify  certain  selections  of  surveyed  lands  to  Cali- 
fornia, ....... 

Certain  lands  surveyed  by  State  only, 

Certain  swamp-lands  to,       .  .  .    •      . 

To  direct  examination  of  segregation-maps  and  surveys 

of  swamp-lands  made  by  California, 
To  direct  segregation-surveys  where  State  surveys  found 

incorrect,      ....... 

To  require  lists  of  all  lands  selected  by  California  to  be 

forwarded  to  General  Land-Office, 
To  make  final  disposition  of  such  selections, 

CONFLICTING  CLAIMS. 

To  coal-lands,  how  determined,      ....    2351    433    38 

CONSIGNEES  OF  VESSELS. 

Penalty  on,  of  vessels  carrying  away  live-oak  or  red- 
cedar  timber  from  lands  reserved  by  United  States,    . 

CONSOLIDATED  LAND  DISTRICTS. 

Additional  fees  to  registers  and  receivers  of, 

CONTRACTS. 

To  prevent  bidding  for  public  lands,  Ac,  penalty  for 
making,        ....... 

To  pay  premium  over  price  paid  by  bidder,  void. 

Recovery  of  premiums  paid  under,  &c.,     . 

Discovery  or  such  contract,  .... 

For  survey  of  public  lands,  when  to  become  binding,     . 
What  instructions  to  be  deemed  a  part  of, 

CONVEYANCES. 

OfhomesteadsofStockbridge-Munsee  Indians  restricted,    2311    425    27 
CO-OWNER. 

Of  mining  claims  failing  to  contribute  portion  of  expen- 
se to  lose  his  interest,       .....    2324    423    30 
Notice  to  delinquent,  by  associate,             .           .           .    2324    428    30 
Performing  labor  of  delinquent  associate  to  have  his  in- 
terest,   2324    428    30 
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COPIES.  FAOS, 

Of  papers  in  General  Land-OflSce ;  duty  of  Secretary  of 

Interior  to  furnish ;  authentication  of,  .  .      460      77      3 

Duty  of  Commissioner  to  furnish  ;  fees  for,  .  .      461      77      4 

CORPORATE  AUTHORITIES. 

May  enter  towu-sites  in  trust  for  occupants  when,         .    2387    439    45 

CORPORATION. 

Fee  to  be  paid  on  location  of  land-grants  by,        .  .    2238    394    10 

Applicants  for  mining-claims  to  prove  citizenship,  how,    2321    427    29 

COUNTERFEITING. 

Any  instrument  of  writing  in  relation  to  title  to  lands, 

mines,  or  minerals  in  California  ;  penalty,        .  .    2471    454    66 

Aiding  in,  or  uttering,  &c.,  such  instrument ;  penalty,    .    2471    454    66 

CREDIT. 

Not  allowed  to  purchasers  of  public  lands,  .  .    2356    434    39 

CULTIVATION  OF  TIMBER. 

Homestead -settlers  engaged  in,  to  have  patents,  when,    2317    426    28 
Person  planting,  &c.,  forty  acres  to  have  patent  for  quar- 
ter-section, when, 
Only  one  quarter-section  to  same  person, 
Applications  for  land  for,  how  made. 
Certificate  or  patent  for  land,  when  to  issue. 
Proof  of,  how  made, 

Abandoned  land  to  revert  to  United  States, 
Land  acquired  by,  not  liable  for  prior  debts, 

D. 

DAKOTA. 

Appointment  of  surveyor-general  for,  authorized,         .    2207    390      5 

DECLARATORY  STATEMENT. 

Fee  for  each,  filed  with  register  and  receiver. 
Of  pre-emptor  of  land  subject  to  private  entry,  . 
Of  land  unsurveyed,  .... 

For  entry  of  town-sites,  how  and  when  to  be  filed, 

DEBT. 

Homestead-lands  not  liable  to  satisfaction  of,  contracted 
prior  to  issue  of  patent,  *  .  .  .  .  .    2296    423    24 

DEPARTMENT  OF  INTERIOR. 

Provisions  respecting  General  Land-Ofice,  .    446-461    75-77    1-4 

DEPOSIT^ 

By  settlers  for  surveys  of  townships,         .           .           ..   2401  443  50 
Excess  to  be  returned  to  settlers,     .....    2402  443  50 
To  be  deemed  an  appropriation  and  credited  to  appro- 
priation for  surveys,           .....    2402  443  50 
Amount  to  go  in  part  payment  for  lands,  .           .           .    2403  443  60 

DEPUTY  LAND  SURVEYORS. 

May  be  appointed  by  surveyors-general,    .           .           .  2223  392  7 

Oath  may  be  administered  to,  by  surveyor-general,        .  2223  392  7 

May  be  removed  for  negligence  and  misconduct,            .  2223  392  7 

To  give  bond,  .           ......  2230  393  8 

Bond  of,  to  be  approved  by  surveyor-general,      .           .  2230  393  8 
May  be  required  to  take  additional  oath  as  to  correct- 
ness of  surveys,       ......  2231  393  9 

Suit  to  be  brought  on  bond  of,  when,          .           .           .  2232  393  9 
Institution  of  suit  on  bond  of,  to  be  a  lien  on  property 

of  deputy  or  sureties,         .....  2232  393  9 

In  Louisiana,  penalty  on,  for  failure  to  perform  contract, .  2233  393  9 
DESCRIPTION. 

Of  vein  or  lode  mining  claims  on  surveyed  lands,  how 

made,            .  * 2327  429  32 

DESERTERS. 

Not  entitled  to  bounty-land,  ....    2438    449    58 
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DIMINISHED  RESERVE,  (See  (hage  Indian  Tnut  Lands.)  paos. 

DIRECTOR  OF  THE  MINT. 

To  estimate,  annually*  value  of  foreign  coins  to  be  re- 
ceived for  public  lands,      .....    2366    436    41 

DISTRICT  ATTORNEYS. 

To  institute  suit  on  bond  of  deputy  surveyors,  when,     .    2233    393      9 

DITCHES. 

Rights  of  way  for,  for  agricultural,  mining,  and  manu- 

&cturing  purposes  confirmed,       ....    2339    432    35 
Remedy  to  settlers  injured  by  construction  of,     .  .    2339    432    35 

DRAINAGE  OF  MINES. 

When  may  be  regulated  by  State  or  Territorial  legisla- 
tures,   2338    432    35 

DUPLICATE  LAND- WARRANTS. 

To  be  issued  in  place  of  lost  ones  when,   .  .  .    2441    449    59 

E. 

EASEMENTS  OF  MINES. 

May  be  regulated  by  State  or  Territorial  legislatures, 
when, 2338    432    35 

ENTRY  OF  PUBLIC  LAND. 

By  pre-emptors,  how  made,  .....    2259    417    16 
Where  original  settler  has  fkiled  to  make  statement, 

proof,  and  payment,           .....    2264    418    17 
For  homestead, 2290    422    23 

ERRONEOUS  ENTRIES. 

Of  public  lands,  how  corrected,  .    2369-2372    436-437    41-42 

EVIDENCE. 

Copy  of  plat  of  transcript  from  record  of  surveyor-gen- 
eral for  Louisiana  to  oe,    .                      .                      .    2225  393  8 
What  may  be,  to  establish  claim  for  bounty-land,      2431-2432  448  57 
Evidence  of  ri^ht  to  x>ension  ma^  be  received  when,     .    2485  448  58 
Literal  exemplifications  of  certain  records  to  be,           .    2470  454  66 

EXECUTOR. 

When  may  sell  homestead  for  benefit  of  infant  children,  2292    423    23 

EXEMPLIFICATIONS. 

Literal,  of  certain   records   to  be  evidence,  without 
names  of  oflicers,    ......    2470    454    66 

P. 

FALSELY  DATING. 

Any  instrument  of  writing  relatinff  to  title,  under  Mexi- 
can authority,  of  lands,  &C.,  in  California,  penalty,      .    2472    455    66 

FALSELY  PRESENTING. 

Any  false  evidence  to  title  to  lands,  Ac,  in  California, 
penalty, 2473    455    67 

FEES. 

To  be  paid  by  applicant  to  enter  land  for  homestead,     .    2290    422    23 

FEES  AND  COMMISSIONS. 

Of  registers  and  receivers,  for  services  relating  to  entry 

and  purchase  of  public  land,  2238   394-395    10 

In  consolidated  land-districts,  for  transcripts  and  record 

information,  ......    2239    395    11 


Limit  of, 

For  quarter  or  fractional  part  of  quarter,   . 

Excess  of,  to  be  paid  into  Treasury, 

No  compensation  to  be  paid  for  ps^t  services  to  those 

who  have  received  ill^l  fees. 
Removal  from  ofiSoe  for  receiving  illegal  fees, 
When  to  commence, 
Not  to  be  charged  for  administering  oaths, 


2240  395  11 

2240  395  11 

2241  395  12 

2242  395  12 
2242  395  12 
2242  395  12 
2247  896  12 
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FEE-SIMPLE.  'AGE. 

Land-grants  to  States  and  Territories  to  convey,  when,  .    2449    451    62 

FINAL  CERTIFICATE,  (LAND.) 

Fee  to  be  paid  in  donation  cases  for  issuing,        .  .    2238    394    10 

FLORIDA. 

Surveyor-general  for,  authorized,    ....  2207  390  5 

Salary  of 2208  390  5 

To  be  paid  quarterly;  to  commence  when,         .           .  2211  391  5 
Public  lands  in,  to  be  disposed  of  only  under  homestead 

laws, 2303  424  25 

Protection  of  live-oak  and  red  cedar  timber  in,               .  2460  453  64 
Clearance,  from  ports  in,  of  vessels  ladeb  with  live-oak 

timber, 2463  453  65 

FLOTILLA  MEN. 

When  entitled  to  bounty-land,         .  .  .     2425-2427    447    55 

FOREIGN  COINS. 

May  be  received  in  payment  for  public  lands,      .  .    2366    436    41 

FORGING. 

Of  any  instrument  tf  writing  in  relation  to  title  to  lands* 

mines,  or  minerals  in  California ;  penalty,  .    2471    454    66 

Aiding  in,  or  uttering,  Ac,  any  such  instrument ;  penalty,    2471    454    66 

FRENCH  LAND-GRANTS. 

Rights  of  pre-emptors  on  lands  reserved  as,  and  afterward 
found  invalid,         ......    2280    420    20 

G. 

GENERAL  LAND-OFFICE. 

Principal  clerk  of  public  lands  and  principal  x^lerk  of  pri- 
vate land-claims,       ......      448      75      1 

Chief  clerk  of,  to  perform  duties  of  Commissioner  in  ab- 
sence of  Commissioner  .... 

Principal  clerk  of  surveys,  appointment,  salary,  . 
Secretary  to  sign  President's  name  to  land-patents. 
Assistant  Secretary  to  sign  President's  name  to  land-pat- 

Clerks,  &c.,  not  to  be  interested  in  purchases  of  public 
lands,  .  .     '      . 

General  duties  of  Commissioner  of,  .  .  . 

Custody  of  seal  and  books  of,  .  .       . 

Duty  of  Commissioner  to  make  plats,  and  furnish  infor- 
formation,  &c.,  to  President  or  either  House,    . 

Duties  and  powers  of  Commissioner  as  to  accounts  relat- 
ing to  public  lands,  ..... 

Warrants  for  militarv  lands  to  be  recorded  in,     . 

Patents  issued  from,  how  issued  and  signed, 

Duties  of  recorder  of,     .  .  .  .  . 

Authenticated  copies  of  papers  in,  to  be  furnished, 

Fees  for  exemplification,  &c.,  of  papers  filed  in. 

Duplicate  of  oaths  of  pre-emption  claimants  to  be  trans- 
mitted to,      . 

Map  and  statement  of  town-sites  to  be  filed  in, 

GEODETIC  SURVEYS. 

May  be  continued  in  Oregon  and  California, 
Regulations  for,  how  prescribed,     .... 
Restrictions  upon,  and  upon  charges  for, 

GEOLOGICAL  SURVEYS. 

No  further,  to  be  made  without  authority  of  law,  .    2406    443    51 

GRANTS,  {See  Land  Grants,) 

GREAT  BRITAIN. 

Grold  coins  of,  may  be  !received  in  payment  for  public 
lands,  .  .  ..    2366    436    41 
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GUARDIANS.                                                                                                   'aok. 
May  sell  homestead  for  benefit  of  infant  children,  when,  2292    423  23 
Of  minor  or  orphan  children  of  soldiers,  <&c.,  under  home- 
stead law,  to  be  accredited  by  Interior  Department,    .  2307    424  26 

H. 

HEADS  OF  FAMILIES. 

When  entitled  to  pre-emption  rights,        .           .           .  2259    417  16 

When,  may  enter  land  for  homestead  purposes,  .           .  2289    422  22 
{See  Pre-emption  Homestead,) 

HOMESTEAD. 

Who  may  enter  public  land  for  purpose  of,           .           .  2289    422  22 
Amount  and  character  of  land  which  may  be  taken,      .  2289    422  22 
Persons  owning  and  residing  on  land  may  enter  con- 
tiguous land  to  make  160  acres,     ....  2289    422  22 

Oath  of  applicant,  what  to  state,  &c.,         .                       .  2290    422  23 

Fees  to  register  and  receiver,           ....  2290    422  23 

Certificate  and  patent,  when  given,             .           .           .  2291    422  23 

When  patent  may  be  given  to  widow  or  heirs,     .           .  2291    422  23 

When  entry  made  by  a  widow,  her  heirs  may,  4c.,         .  2291    422  23 

When  rights  inure  to  benefit  of  infant  children,             .  2292    423  23 

When  persons  in  military  or  naval  service  may  enter,    .  2293    423  23 

Proceedings  in  such  cases,    .....  2293    423  23 

When  applicant  may  make  required  affidavit  before 

clerk  of  county  court,        .....  2294    423  24 

Such  affidavit,  with  fee,  to  be  transmitted  to  register 

and  receiver.            ......  2294    423  24 

Record  of  applications  for,  how  to  be  kept,          .           .  2295    423  24 

Not  liable  for  debts  contracted  prior  to  issue  of  patent, .  2296    423  24 

Land  abandoned  to  revert  to  Government,           .           .  2297    423  24 

Limitofquantity  of  land  for,          ....  2298    423  24 

Homestead  laws  not  to  impair  pre-emption  rights,         .  2299    423  24 
Certain  pre-emptors  may  have  benefit  of  homestead 

laws,  ........  2299    423  24 

Minors  who  have  served  in  Army  or  Navy  may  acquire 

when, 2300    423  24 

Settlers  may  have  patent  on  paying  for  lands,  when,     .  2301    424  25 

No  distinction  on  account  of  race  or  color,            .            .  2302    424  25 

Mineral  lands  excluded,        .....  2302    424  25 

Lands  in  certain  States  to  be  disposed  of  only  for,          .  2303    424  25 

Soldiers  and  sailors  may  acquire,  when,     .           .           .  2304    424  25 

Time  allowed  to,  in  which  to  make  entry,             .           .  2304    424  25 
Time  of  service  of,  to  be  deducted  from  time  required, 

to  perfect  title,        ......  2305    424  25 

When  discharged  by  reason  of  wounds,  term  of  enlist- 
ment deducted,        ......  2305    424  25 

Homestead  settler  must  reside  on,  &c.,  homestei^d  for 

at  least  a  year,         ......  2305    424  25 

Soldiers  and  sailors,  who  have  entered  less  than  160 

acres,  may  enter  additional  land,             .           .           .  2306    424  26 
Widow  and  minor  children  of,  entitled  to  homesteads, 

when, 2307    424  26 

To  have  all  benefits  of  this  chapter,           .           .           .  2307    424  26 
Where  soldier  died  during  enlistment,  whole  enlist- 
ment deducted,        2307    424  26 

Service  in  Army  or  Navy  by  homesteader  equivalent  to 

residence,      .......  2308    425  26 

[      If  entry  canceled  during  absence  in  service,  &c.,  and  not 

disposed  of,  to  be  restored,           ....  2308    425  26 

If  land  of  person  in  service,  ^c,  disposed  of,  other  land 

may  be  entered, 2308    425  26 

Patent  to  second  tract  determined  by  residence,  &c.,  on 

first, 2308    425  26 

Soldiers,  sailors,  &c,,  may  make  entry  by  attorney,  <&c.,  2309    425  26 
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HOMESTEADS,  ConHnued. 

To  make  entry,  &o.»  in  person,  when, 

Chiefs,  &c.,  of  Stock bridge-Munsee  Indians  may  acquire, 

Their  homesteads  exempt  from  tax,  &c., 

Who  become  citizens ;  rights  and  liabilities  of,    . 

Not  to  be  deprived  of  annuities,      .... 

Ottawa  and  Chippewa  Indians  may  enter  certain  lands 

Entries,  how  made,    ...... 

Selection  of  homesteads  for  minor  children  of,    . 

Certain  settlers  on  their  lands  may  acquire  homesteads. 

Selections,  by  Indians,  heretofore  made,  to  be  patented, 
wnen,  ...•••  < 

Certain  sales  by,  heretofore  made,  confirmed, 

When  granted  to  persons  for  cultivating  trees,  &c., 

Subject  to  vested  and  accrued  water-rights. 

On  lands  reserved  as  mineral,  but  on  which  no  valua- 
ble mines  discovered,  settlers  on,  to  havo'what  rights. 

Segregation  of  agricultural  from  mineral  lands, 

HOMESTEAD  APPLICANT. 

Commissions  to  be  paid  by,  ... 

Fee  for  testimony  establishing  right  of,    . 

I. 
IDAHO. 

Appointment  of  surveyor-general  for,  authorized. 
Salary  of,  ......  . 

Office  of,  to  be  located  at  Boise  Citv, 
Fifty  per  cent,  addition  to  certain  fees  of  registers  and 
receivers  in,  ...... 

Boundaries  of  land-districts  in,  established, 

IMPROVEMENTS. 

To  be  made  on  mining  claims  located  before  May  10, 1872,    2324    428    30 
On  claims  located  after  May  10, 1872,         .  .  .  ' 

INDIANS. 

Chiefs,  warriors,  etc.,  of  Stockbridge-Munsees  may  ac- 
quire homesteads,  when,  .... 

Ottawas  and  Chippewas  of  Michigan  may  enter  home- 
steads of  their  unoccupied  lands,  etc.,        2313-2316, 

Provisions  of  bounty  land  laws  extended  to, 

INFANT  CHILDREN. 

When  right  of  homestead  inures  to  benefit  of, 

INTERNAL  IMPROVEMENTS. 

Grant  of  land  to  new  States  for  purposes  of. 

Such  lands,  how  selected,      ..... 

When  locations  may  be  made,         .... 

INTERSECTING  VEINS,  (MINING  CLAIMS). 

Priority  of  title  to  govern,     ..... 

IOWA. 

Appointment  of  surveyor-general  for  Nebraska  and,  au- 
thorized,      ....... 

Salary  of,  ....... 

Office  of;  to  be  located  at  Plattsmouth,  Neb., 

IRRIGATION. 

Vested  rights  to  use  of  water  for  agricultural  purposes 
to  be  protected,       ...... 

J. 

JOINT  ENTRY  OF  PUBLIC  LANDS. 

By  pre-emptors  on  same  subdivision  ;  how  made,  .    2274    419    19 

Contract  of  settler  to  convey  his  portion  to  co-settler 
may  be  made,  ......    2274    419    19 
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JOINT  OCCUPATION  OF  PUBLIC  LAND.  fa»«. 

By  settlers  on  same  sub-division ;  proof  of,  how  made,   .    2274    419    19 

JUDGES  OF  COUNTY  COURTS. 

When  may  enter  town-site  in  trust  for  occupants,  .    2387    439    45 

K 

KANSAS. 

Appointmentof  surveyor-general  for,  authorized,  .    2207    390      5 

Salary  of,  .......    2208    390      5 

Not  included  in  grant  of  swamp -lands  to  certain  States, .   2479    456    68 

KANSAS  INDIAN  LANDS,  {See  Otage  Indian  Trust-Lands,) 

KING'S  MOUNTAIN. 

Volunteers  at  battle  of,  entitled  to  bounty-land,  .    2427    447    56 

L. 

LABOR. 

To  be  performed  on  mining  claims  located  prior  to  May 

10,1872, 2324    428    30 

On  claims  located  after  May  10, 1872,  .  .  .    2324    428    30 

LAND-CLAIMS. 

Heretofore  confirmed  to  be  patented,        .  .  .    2449    451    62 

LAND-DISTRICTS. 

Appointment  of  a  register  and  receiver  for  each,  .  2234  394  9 
To  be  discontinued,  when,  ....  2248  396  13 
At  seats  of  State  governments  may  be  continued,  . .  2249  396  13 
When  President  may  discontinue  and  annex  to  other,  2250  396  13 
Boundaries  of,  may  be  changed  by  the  President,  when,  2253  397  14 
Effect  of  change  of  boundaries  upon  transaction  of  bu- 
siness,          .......  2254  397  14 

LAND-GRANTS. 

Limit  of  pre-emption  within  limits  of,  to  railroads,  .  2279  420  20 
Rights  of  pre-emptors  on  land  reserved,  because  of  Span- 
ish or  French  grants,  afterward  found  invalid,  .  2280  420  20 
Certain,  to  States  not  to  include  mineral  lands,  .  .  2846  433  36 
Not  to  include  mineral  lands  unless  specially  provided,  2346  433  36 
To  States  or  Territories  to  convey  fee-simple,  when,  .  2449  451  62 
To  be  null  and  void,  when,             .           .           •           .  2449  451  62 

LAND-OFFICES. 

Discontinuance  of,  by  Secretary  of  Interior,  when,        .    2248    396    13 
Unsold  land  in  discontinued  district,  how  sold,  .  .    2248    396    13 

Notice  when  unsold  land  of  discontinued  district  shall 

be  subject  to  sale,  .....    2248    396    13 

Continuance  of  land  office  at  seat  of  State  government,    2249    396    13 
Discontinuance  by  President,  when,  .  .  .    2250    396    13 

May  be  annexed  to  adjoining  districts,  when,     .  *    2250    396    13 

Location  of,  may  be  changed  by  President,        '.^         .    2251    396    13 
Discontinuance  bv  President,  on  recommendation  of 
Commissioner,  &c.,  .  ,  *    2252    396    14 

*    Transfer  of  business  and  archives  of  discontinued  dis- 
trict to  another  office,        .....    2252    396    14 
Transaction  of  business  of  new  districts  until  new  offices 

established, 2254    397    14 

Number  of,  not  to  be  increased  by  change  of  boundaries  of 

districts 2254    397    14 

Sales  made  at  office,  after  land  made  part  of  another  dis- 
trict, confirmed,      ......    2254    397    14 

Allowance  for  office-rent  and  clerks  for  consolidated  of* 

fioes, 2255    397    14 

Employment  of  clerks  at,  to  be  sanctioned  by  Secretary 

of  Interior, 2255    397    14 

Registersand  receivers  to  reside  where  offices  established,    2235    394    10 
Location  of  (see  the  several  districts)  .  .        2256    397    14 

Certificate  of  oath  of  pre-emption  claimant  to  be  filed  in,    2262    418    16 


INBSS;  TO  PART  I.  841 

LAND-PATENTS.  t^aq^ 
Secretary  of  the  President  to  Bim,  .  .  •  450  76  2 
Assistant  Secretary  of  the  Presiaent  to  sign,  451  76  2 
How  signed,  countersigned,  and  recorded,  .  ..  458  76  3 
To  be  made  to  heirs  ofpre-emptor,  when,  .  .  2269  419  18 
Limit  of,  where  two  or  more  settlers  are  on  same  subdi- 
vision,             2274  420  19 

To  States  or  Territories  as  indemnity  for  settlements  on 

sections  16  and  86,             .....  2275  420  19 
For  homestead,  when  ^iven,           ....  2291  422  23 
To  purchaser  of  land  of  infant  children  of  homestead  set- 
tler, how  given,   2292  422  23 

To  homestead  settler  at  any  time  on  payment  for  lands, 

Ac, 2301  422  25 

To  soldiers  and  sailors  in  late  rebellion,  .  .  .  2304  424  25 
To  persons  absent  in  military  or  naval  service,  &c.,  •  2308  425  26 
To  certain  Ottawa  and  Chippewa  Indians  in  Michigan,  2316  426  28 
To  homestead  settler  who  has  cultivated  timber,  &c,  .  2317  426  28 
For  mineral  .lands,  how  obtained,  .  .'2325  .428  31 
To  different  claimants  for  portions  of  a  mining-claim,  .  2326  429  32 
For  mining  claims  under  former  laws  may  issue,  when,  2328  430  32 
For  mining  claims  heretofore  issued,  what  right  to  con- 
vey.   2328  430  32 

For  placer-mining  claims,    .           .           .           .           .  2329  430  33 
For  mining-claim  for  work  done,  to  be  issued  when,      •  2332  430  33 
For  placer-claim  containing  a  lode  claim,            .           .  2333  430  34 
For  non-mineral  land  not  contiguous  to  vein  or  lode- 
claim,            2337  431  35 

Of  mill  site  for  quartz-mill  or  reduction-works,    .           .  2337  431  35 
Conditions  involving  easements,  drainage,  Ac,  of  mines 

to  be  expressed  in,  when,            .           .           .           •  2338  431  35 

To  be  subject  to  vested  and  accrued  water-rights,  when,  2340  432  35 
For  mineral  lands  in  Michigan,  Wisconsin,  and  Minne-. 

sota,  may  issue  as  before  May  10, 1872,  .           .           .  2345  432  36 

Where  land  entered  by  mistake,  how  changed,   .           •  2370  ^|6  41 

For  errors  in  location  of  land-warrants,    .           .           .  2371  436  42 

For  town  orcity  lots  on  public  lands,        .           .           .  2383  439  45 

Subject  to  mineral  rights,  when,      ....  2386  439  45 

Under  laws  relative  to  town-sites,    ....  2394  440  47 

Expenses  of  surveying,  Ac.,  paid,    ....  2400  443  50 

For  military  bounty  lands,  to  issue,  when,                      .  2423  446  55 
For  lands  located  by  Commissioner  on  land-warrants, 

to  issue  when, 2437  449  58 

To  soldier  of  Begular  Army  who  has  lost  warrant,  when 

to  issue,        .......  2439  449  59 

To  soldiers,  notwithstanding  omissions  in' discharge.     .  2440  449  59 
To  heirs  of  revolutionary  and  war  of  1812  soldiers,  now 

issued,  Ac,. 2443  450  59 

To  issue,  for  land  claims  heretofore  confirmed,  when,    .  2447  451  62 

Effect  of  such  patents, 2447  451  et 

Issued  to  deceased  i)erson,  in  whom  title  to  vest,            •  2448  451  62 
For  suspended  entries  and  suspended  pre-emption  land- 
claims,  to  issue  when.        .....  2450  452  62 

For  claims  decided  in  tne  first  class,  how  issued,             .  2454  452  63 

Surrender  and  issue  of  new,  in  certain  cases,       .           .  2456  452  63 

Extent  of  certain  provisions  relating  to,              .           .  2457  452  63 
When  to  issue  to  persons  cultivating  timber  on  public 

lands,                      ,           .           .           *                      .  2466  464  65 

For  swamp-lands,  to  issue  to  States,  when,                     .  2480  466  69 

To  issue  to  purchasers  and  locators,  when,                      .  2483  457  69 

LAND-SALES. 

To  be  kept  open  two  weeks,            .           »           .           .  2360  435  40 

LANDSMEN, 

When  entitled  to  bounty-land,       .          •      k   •          •  ^^^^  ^7  55 
63* 
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LAND-WARRANTS. 

Errors  in  location  of,  how  corrected,  .    2S70    436    41 

,      LETTERS  OF  ATTORNEY. 

Affecting  title-or  claim  to  military  bounty-land  Warrant 
before  its  issue  void,  .....    2430    449    &8 

LEVY. 

Homestead  of  Stockbridge  Munaee  Indians  exempt 
from. 2311    425    27 

LEWISTOWN,  DELAWARE. 

Volunteers  who  served  in  defense  of,  entitled  to  bounty- 
land,  2427    447    56 

UMITATIONS. 

For  filing  declaratory  statement  by  pre-emptor, 

For  makinff  proof  and  payment  by  pre-emptor. 

For  filing  claim  by  pre-emptor  on  land  not  yet  offered 
for  sale,         ....... 

For  filing  declaratory  statement  by  pre-emptor  on  un- 
surveyed  land,         ....,, 

For  pre-emptor  on  land  not  opened  to  settlement,  to 
make  proof  and  payment,  .... 

For  settler  called  into  military  or  naval  service, 

Where  pre-emptors  cannot  comply  with  laws  because 
of  vacancy  in  offices  of  register  and  receiver, 

Of  settlers  on  railroad  lands  prior  to  withdrawal  from 
market,    '     . 

For  filing  declaratory  statement  by  pre-emptor  on  Osage 
Indian  trust-lands,  ..... 

For  making  proof  and  payment,     .... 

For  transfer  of  claim  of  settler  on  Osage  Indian  trust- 
lands,  ....... 

For  sale  by  guardian  of  homestead  of  infant  children, 

For  homestead  entry  by  Indians  of  Ottawa  and  Chip- 
pewa Indian  lands  in  Michigan, 

For  homestead  entry  by  settlers  on  Ottawa  and  Chip- 
pewa lands  in  Michigan,    .... 

For  filing  certificate  of  work  and  affidavit  by  applicant 
for  mining-claim, .  ..... 

For  filing  adverse  minin^laim,     .... 

For  presenting  pre-emption  claims  for  coal-lands. 

For  commencing  suit  to  discover  agreements  to  pay  pre- 
mium, <&c.,  to  purchasers  of  public  land,  .    1^76    437    43 

For  filing  transcript  maps  of  town-sites^    . 

Of  application  of  provisions  for  adjudication  of  *'  sus- 
pended entry"  and  *'  suspended  pre-emption"  cases,    . 

LIVE-OAK  TIMBER. 

Land  containing,  to  be  explored  and  selected  for  use  of 

Cutting  or  destroying,  &c.,  on  land  reserved  by  United 
States,  penalty,        ...... 

Vessels  carrying  away,  forfeited, 

LOUISIANA. 

Appointment  of  surveyor-general  for,  authorized. 

Salary  of,         .        ,    . 

Seal  of,  continued ;  transcripts  from  records  of,  and  au- 
thenticated by,  to  be  evidence,    .... 

Transcript  certified  by,  to  be  evidence. 

Penalty  on  deputy-surveyor  in,  for  milure  to  comply 
with  contract,  ...... 

Public  lands  in,  to  be  disposed  of  only  under  home- 
stead laws,    ....... 

Clearance  from  ports  in,  of  vessels  laden  with  live-oak 
timber,         ...,.., 
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MARINE  CORPS.  '^» 

Officers  and  marioefl  servinff  in,  daring  rebellion,  may  9,C' 
qmre  homeete&dB, 'when,  {See  Home^ead,)  .    2304    424    25 

MASTERS  OF  VESSELS. 

Penalty  for  carrying  away  live-oak  or  red-cedar  timber 
on  lands  reeerveil  by  United  States,  .    2462    453    65 

MEXICAN  GRANTS. 

Penalty  for  falsely  dating,  Ac,,  any  instrument  relating 
to  tiue  under,  of  lands,  dec,  in  Qilifomia,  .    2471    454    66 

MEXICAN  WAR. 

Bounty  land  for  certain  soldiers  of,  or  their  widows,  &c.,  2418  445  54 
Certain  soldiers  of,  entitled  to  warrants  for  land  or  to 

scrip, 2419  446  65 

To  issue  to  widows,  Ac,  when,        .           .           .           ,  2419  446  55 

Warrants  and  patents  when  to  issue,                               .  2423  446  55 
Scrip  to  be  issued  to  certain  soldiers  who  served  in,  2418-2419    446    54-55 

MICHIGAN. 

Mineral  lands  in,  exempt  from^certain  provisions  of  min- 
ing laws,      .......    2345 

Bona-fide  entries  on,  mi^  be  patented,  when,  .    2345 

To  be  opened  to  sale  and  pre-emption,  .    2345 

MILITARY  BOUNTY-LAND  WARRANTS. 

Fee  for  locating,         ......    2238 

Receivable  in  nayment  for  pre-emption  rights,   .  .    2277 

Made  asdffnable,  how,  .....    2414 

How  may  oe  located,  .....    2415 

Granted  for  services  in  Revolution  and  war  of  1812,  how 

located, 2416-2417,    445    53-54 

To  be  issued  to  certain  officers,  soldiers,  &c.,  serving  be- 
tween 1790  and  1855,         ....  2425-2427    447    55-56 
Their  widows  or  minor  children  to  have,  when, .           .    2428    447    56 
Subsequent  marriage  of  widow  not  to  impair  her  rights,    2429    448    57 
What  evidence  needed  to  establish  right  to,              2431-2432    448    57 
Duplicates  in  place  of  lost  or  destroyed,  when  issued, 
Regulations  for  issue  of,  how  prescribed,  . 
Issued  after  death  of  claimant,  in  whom  title  to  vest,    . 
To  be  treated  as  personal  chattels,  &c. 
Assignable  by  widows,  heirs,  <&c.,   .... 
Proofe  may  be  filed  by  heirs  of  claimant  for,  when. 
Erroneous  location  of,  by  settler,  how  corrected,  {See 
BourUy-Lands,) 2446    450    60 

MILITARY  RESERVATIONS. 

Excepted  from  operation  town-site  laws,  .  .    2393    440    47 

MILITIA. 

Called  into  service  between  1812  and  1852,bounty  land  for,   2420    446    55 
Between  1790  and  1855,  bounty  land  for,  when.      2425-2427    447    65-56 

MILITARY  SERVICE. 

Pre-emption  settlerscalledintOjgiven  extension  of  time,     2268    419    18 
Persons  in,  may  enter  land  for  homestead,  when,  .    2298    423    24 

MINERAL  DEPOSITS. 

In  public  lands  opened  to  exploration  and  purchase,     •    2319    427    29 

MINERAL  LANDS. 

Fee  for  filing,  &&,  application  for  patent  or  adverse 
claim  to,        .....*. 
Not  subject  to  entry  under  the  homestead  laws,   . 
Reserved  from  sale,  except, 

Open  to  exploration  and  purchase  by  citizens,  how, 
Length  of  lode-claims,  .... 

Proofs  of  citizenship,  how  made,  . 
Locators  on,  to  have  what  rights,  . 
Tunnels,  rights  of  owners  of,  .  .  . 

Regulations  by  miners,  .... 
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MINERAL  LANDS,  CcmHnued, 

RecordB  of  mining  claims,  what  to  embrace, 

Work  to  be  done  on  claimB,  .... 

Patents  for,  how  obtained,  .  .  .  . 

Adverse  claims  for,  proceedings  on, 

Description  of  vein-claims,  how  made,  % 

Pending  applications  for,  how  decided,  s 

Placer-claims,  entry  and  patent  of^  ... 

Subdivision  into  ten-acre  tracts,      .... 

Maximam  of  placer  locations  made  after  July  9, 1870,   . 

Maximum  after  May  10, 1872,  .  .  .  -. 

On  surveyed  lands,  to  conform  to  surveys. 

Agricultural  land  segregated  from,  entry  of. 

Evidence  of  possession,  &c.,  to  establish  right  to  patent. 

Proceedings  to  obtain  patent  for,     .... 

Surveyors  of  mining  claims,  appointment  of, 

Cost  of  surveys,  publication  of  notices,  <&c.,  how  paid 
and  regulated,         ...... 

Verification  of  oaths,  affidavits,  Ac, 

Intersecting  claims,  who  to  have  title. 

Mill-sites  on  non-mineral  land  not  oontiguons  to  mine, 
Ac,  how  patented,  ..... 

Easements,  drainage,  Ac.,     . 

Water-rights  to  be  maintained,       .... 

Patents,  pre-emptions,  and  homesteads  subject  to. 

Where  no  valuable  mines  discovered,  open  to  home- 
stead entry,  ...... 

Upon  survey,  agricultural  lands  to  be  set  a^Mirt, 

Additional  land-districts  and  officers  authorized, 

Existing  rights  and  interests  in  mining  property  not 
impaired,      .......    2344    432    36 

Act  granting  right  of  way  for  Sutro  Tunnel  not  af- 
fected,   2344    432    36 

In  Michigan,  Wisconsin,  and  Minnesota,  exempt  from 
preceding  provisions,         .....    2345    432    36 

Declared  free  and  open  to  exploration  and  purchase  as 
before  May  10, 1872,  .  •  .  .  , 

Settlers  on  since  May  10, 1872,  to  have  i)atent6. 

How  to  be  offered  for  sale  and  pre-emption, 

Grants  to  States  and  corporations  not  to  include. 

Entry  of  coal-lands,  ..... 

Preference  of  entry  to  persons  who  have  opened  mines, 

Associations  may  enter  six  hundred  and  forty  acres  of 
coal-land,  when,      ...... 

Claims  to  be  presented  within  what  time. 

But  one  entry  allowed  ..... 

Conflicting  claims,  how  decided,      .... 

Regulations  for  entrv  of  coal-landn,  how  made, 

Rights  prior  to  March  3, 1873,  not  impaired, 

Not  to  authorize  sale  of  gold,  silver,  or  copper  land, 

Public  surveys  to  extend  over  all,   . 

MINERAL  VEINS. 

Title  to  town  lots  on  public  lands,  when  subject  to,       .    2886    439    45 
MINES. 

Public  lands  on  which  are  situated  any  known,  not 

subject  to  pre-emption,      .....    2258    417    16 
Penalty  for  forging,  <Sbc.,  instruments  relating  to  title  to, 

in  California, 2471    454    66 

For  falsely  dating  any  such  instruments,  relating  to 

Mexican  grants  to,  .....    2472    455    66 

For  falsely  presenting.  &c.>  such  instruments,  .    2473    455    67 

TUNING  ASSOCIATION. 

Unincorporated,  how  citizenship  of  established,  .    2321    427    29 
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MINING-CLAIMS.  ^a^^ 
On  veins  or  lodes,  Ac,  length  of,  when  located  before 

May  10, 1872, 2320  427  29 

When  located  after  May  10, 1872,  length  of,                    .  2320  427  ^29 

Locations  not  to  be  made  until  vein  discovered,  <&c.,      .  2320  427  29 

Width  of  claims 2320  427  29 

End-lines  to  be  panllel  to  each  other,                             .  2320  427  29 

Citizenship  of  applicants  for,  how  proved,                      .  2321  427  29 

Rights  of  locators  defined,    ....       2322    427-428  30 

Rights  of  owners  of  tunnels,            ....  2323 '  42a  30 

Locations  on  lines  of  tunnels  invalid,                              .  2323  428  30 

Abandonment  of  tunnels,  what  shall  be  deemed,            .  2323  428  30 

What  re^ilations  may  be  made  by  miners  of  district,&c.,  2324  428  30 

Patents  for,  how  obtained,    .....  2325  428  31 

Adverse  claims  for,  proceedings  on,            .                      .  2326  429  32 

Description  of  vein  or  lode  claims  on  surveyed  lands,     .  2327  429  32 

On  unsurveyed  lands,                      .                                 .  2327  429  32 

Pending  applications  for,  how  prosecuted,           .           .  2328  430  32 

Patents  to  issue,  when, 2328  430  32 

Patents  for,  issued  before  May  10, 1872,  to  convey  what 

rights 2328  430  32 

Placer-claims  subject  to  entry  and  patent,  how,   .           .  2329  430  33 
Forty-acre  subdivisions  may  be  divided  into  ten-acre 

tracts, 2330  430  33 

Persons  owning  contiguous  claims  mav  enter,                 .  2330  430  33 
No  location  after  July  9, 1870,  to  exceed  one  hundred  and 

sixty  acres, 2330  430  33 

Locations  to  conform  to  surveys,     ....  2330  430  33 

On  surveyed  lands  to  conform  to  surveys,  dec,     .           .  2331  430  33 
Not  to  exceed  twenty  acres,            .    -      .                      .  2331  430  33 
Where  cannot  conform  to  legal  subdivisions,  how  sur- 
veyed,          .......  2331  430  33 

What  evidence  needed  to  establish  right  to  patent,       .  2332  430  33 

Liens  attaching  prior  to  patent  not  impaired,                 .  2332  430  33 
Proceedings  for  patent  where  vein  or  lode  is  within 

boundaries  of  placer-claim,           ....  2333  430  34 

Price  for  vein  or  placer-claim,         ....  2333  430  34 
Where  vein  is  known  to  exist  and  application  does  not 

include  it, 2333    430-431  34 

Surveys  of,  expenses,  Ac,      .....  2334  431  34 

Affidavits  relating  to,  how  verified,                                  .  2335  431  34 

Intersecting  veins,  priority  of  title,  how  decided,           .  2336  431  35 

Right  of  way  to  subsequent  location,         .                      .  2336  431  35 
Owners  of,  may  have  patent  to  non-mineral  lands,  not 

contiguous,  for  milling,  dec,  purposes,    .           .           .  2337  431  35 
Owners  of  quartz  mills  and  reduction  works  may  have 

patent  for  mill-sites, 2337  431  35 

What  conditions  of  sale  may  be  made  by  legislatures,  .  2388  432  35 

Water-rights  for  mining  purposes  protected,                     .  2339  432  35 

Existing  rights  not  affected,            ....  2344  432  36 

8utro  Tunnel  act  not  affected,         ....  2344  432  36 

MINING-LAWS. 

Local  customs  and  rules  of  miners  applicable,  when,      .  2319  427  29 

MINING  PROPERTY. 

Rights  and  interests  in,  not  impaired  by  chapter  *' Min- 
eral Lands  and  Mining  Resources,"                              .  2344  .  432  36 

MINNESOTA. 

Appointment  of  surveyor-general  for,  authorized,          .  2207  390  5 

Salary  of,          .......  2208  390  5 

Office  to  be  located  at  Saint  Paul,    ....  2213  391  6 

Mineral  lands  in,  exempt  from  certain   provisions  of 

mining  laws,            ......  2345  432  36 

Bona-fide  entries  on,  may  be  patented  when,                 .  2345  432  36 

To  open  to  sale  and  pre-emption,    %          ,          ,          ,  2345  432  36 
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MINNESOTA,  Omimued.  '^« 

'    Restrictions  upon  grant  of  swamp-lands  to  State  of,        .  2479  456    6S 

Provisions  of  swamp- lands  act  extended  to,          .          .  2490  459    71 

^    Restrictions  upon  extension,           ....  2490  469    71 

MINOR  CHILDREN, 

Of  certain  soldiers  entitled  to  bounty -land,  when,  .    2418    445*54 

Of  officers,  soldiers,  marines,  &c.,  entitled  to  bounty-land, 

when, 2425-2427,    447    55-56 

Who  are  considered,  .....    2430    448    57 

MINORS. 

Who  have  served  in  Army  or  Navy  may  acquire  home- 
steads, when,  ......    2300    423    24 

MISCELLANEOUS  PROVISIONS. 

Patents  to  issue  for  claims  heretofore  confirmed, 

Effect  of  patent,  .  .  ... 

Issued  after  death  of  patentee,  in  whom  title  vests, 

Grants  to  States  and  Territories  to  convey  fee-simple,   - 

What  lands  are  covered  by  such  grants,    . 

Adjudication  of  suspended  entry  andlsnspended  pre-emp- 
tion land-claims  by  Commissioner, 

To  be  approved  by  Secretary  of  Treasury  and  Attorney- 
General,        ....... 

Report  of,  to  Congress  in  two  classes, 

First  class  to  contain  confirmed,  and  second,  rejected 
claims,  ....... 

Patents  to  issue  for  all  in  first  class, 

All  in  second  class  to  revert  to  public  domain,    . 

Lands  reverting  to  i>ublic  domain  may  be  brought  into 
market  by  Commissioner,  when, 

Issue  of  new  patents  in  certain  cases, 

Extent  of  application  of  provisions  of  preceding  six  sec- 
tions, ....... 

Live-oak  and  red- cedar  timber-lands  to  be  explored  and 
reserved,  when,        ...... 

Surveyors  for  such  lands  may  be  appointed, 

Lands  selected  to  be  reserved  for  sole  use  of  supplying 
timber  for  Navy,     .  ..... 

Protection  of,  by  land  and  Naval  forces,  when,    . 

Cutting  or  destroying,  <&c.,  timber  on,  penalty,     . 

Vessel  carrying  away  such  timber,  forfeited. 

Penalty  on  master,  owner,  or  consignee. 

Clearance  of  vessels  laden  with,  from  certain  ports. 

Depredations  on,  how  prosecuted,  .... 

Cultivation  of  timber  on  public  lands  to  entitle  to  pat- 
ents, when,  ....... 

Limitation  of  grant  to  each  person  for, 

Entry  of  land  for  purpose  of,  how  made,  . 

Certificate  or  patent,  when  to  issue  for, 

Proof  of,  how  made,  ...... 

Abandonment  of,  effect  of,    . 

I^and  granted  for,  not  liable  for  prior  debts. 

Certification  of  copies  of  records,  books,  Ac,  by  Com- 
missioner for  use  as  evidence,      .... 

Literal  exemplifications  to  be  evidence,     . 

Forging,  counterfeiting,  Ac,  evidence  to  lands,  mines, 
&c.,  in  California,  &c.,  penalty,     ....    2471    454    66 

Falsely  dating  any  evidence  of  title  under  a  Mexican 
grant,  &c.,  penalty,  .....    2472    455    66 

Falsely  presenting  or  prosecuting  suit  upon  such  false 
evidence,  Ac,  penalty,        .... 

Yellowstone  Park,  boundaries  of,  established, 

Set  apart  as  a  public  park,  Ac, 

Settlers  on,  to  be  deemed  trespassers, 

To  be  under  control  of  Secretary  of  Interior, 
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MISCELLANEOUS  PROVISIONS,  CkmHnued. 

Preservation  and  protection  of        . 

Leases  for  certain  buildings  to  accommodate  visitors,    . 

Revenues  from  leases,  how  expended, 

Protection  of  fish  and  game  in,       . 

Tresspassers  upofa,  to  he  removed,  , 

Navigable  rivers  in,  to  be  public  highways, 

Riparian  rights  on  rivers  not  navigable,    .  . 

Right  of  way  over  public  lands  for  construction  of  high- 
ways, ^nted,         ...... 

Commissioner  of  Greneral  Land-Office  to  enforce  and 
execute  land-laws,  ...... 

Swamp-lands  granted  to  certain  States, 

Kansas,  Nebraska,  and  Nevada  excepted. 

Restrictions  on  grant  to  California,  Minnesota,  and 
Oregon,  ..... 

Lists  of,  to  be  made  for  transmission  to  governors  of 
States,  .  .  .  .  .    ■       . 

Patents  for,  to  issue  to  States  in  fee-simple, 

Proceeds  from,  how  applied,  .... 

What  shall  be  deemed,         ..... 

Indemnity  to  States  for  lands  which  have  been  sold, 

Patents  for,  to  issue  to  certain  purchasers  and  loca- 
tors, when,    .  .  ... 

Certain  selections  of,  by  States,  confirmed, 

California,  certain  lands  selected  by,  confirmed  to. 

Restrictions  upon  grants  to,  for  school,  Ac,  purposes, 

Certain  selections  of  surveyed  lands  to  be  certified  to,  . 

Of  land  surveyed  bv  State  only  to  be  certified  to, 

Of  swamp-lands  to  be  certified  to,  . 

Certain  surveys  by,  to  be  examined  by  surveyor-general 
of  United  States,     ...... 

Approval  of  certain  surveys  by,  Ac.,  when, 

Segregation  of  swamp-lands  in,  how  made. 

Surveys,  where  State  surveys  found  incorrect,     . 

Character  of  swamp-land  in,  how  determined  in  certain 

List  of  all  selections  of  lands  made  by,  to  be  forwarded 
to  General  Land-Office,      ..... 

Extension  to  Minnesota  and  Oregon  of  privileges  of 
certain  swamp-land  act,     ..... 

MISSISSIPPI. 

Public  lands  in,  to  be  disposed  of  only  under  home- 
stead laws,    ....... 

Clearance  from  parts  in,  of  vessels  laden  with  live-oak 
timber,  ...*... 

MISSOURI. 

Public  lands  in,  to  be  disposed  of  only  under  homestead 

*«*Wo,     ........ 

Clearance,  from  ports  in,  of  vessels  laden  with  liveoak 
timber,  .  .  .  . 

MONTANA. 

Appointment  of  surveyor-general  for,  authorized, 
Salary  of,  ......  . 

Fifty  per  cent,  addition  to  certain  fees  to  registers  and 
receivers  in,  .......    2238    395    10 

MORTGAGEE. 

Of  homesteads  of  Stockbridge  Munsee  Indians  re- 
stricted,          2311    425    27 

MORTGAGES. 

Of  title  or  claim  to  military  bounty-land  warrant  before 
its  issue  void, 84Sd    449    58 
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848  INDfiX  TO  P^HfT  I. 

MUSICIANS.  (ARMY.)  'A4i«. 

Entitled  to  bounty-land,  when,       ....    2426    4i7    66 

N. 

NAVAL  SERVICE. 

Pre-emption  settlers  called  into,  given  extension  of 
time,  ........    2268    419    18 

Persons  in,  may  enter  land  for  homestead,  when,  .    2293    423    23 

NAVIGABLE  RIVERS. 

In  public  lands  deemed  public  highways,  .  .    2476    466    68 

NAVY. 

Officers,  seamen,  &o.,  of,  when  entitled  to  bounty-land, 
(see  Bounty-Land.),      .  2414-2446,    445-450    53-60 

Selection,  survey,  and  protection  of  certain  lands 
containing  live-oak  and  red-cedar  timber  for 
use  of,  2458-2463,452,453  64-65 

NEBRASKA. 

Not  included  in  grant  of  swamp-lands  to  States, 

NEBRASKA  AND  IOWA. 

Appointment  of  suk'veyoi^general  for,  authorized, 
Salary  of,  ......  , 

Office  of,  to  be  located  at  Plattsmouth,  Nebraska, 

NEVADA. 

Appointment  of  surveyor-general  for,  authorized. 
Salary  of,  ..,.,.  . 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 

receivers  in, . 
Boundaries  of  land-districts  in,  established,        .      225 
Variation  from  rectangular  mode  of  survey  in,  when 

allowed,        ...... 

Not  included  in  grant  of  swamp-lands  to  States,  . 

NEW  MEXICO. 

Appointment  of  surveyor-general  for,  authorised, 
Salary  of,  .  «...  . 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 
receivers  in, . 

NICKOJACK. 

Volunteers  at  battle  of,  entitled  to  bounty-land,  • 
NOTICES. 

By  co-owners  of  mining  claim  to  associate  failing  to 
contribute  his  share  of  expense, .... 

Of  application  for  patent  for  mining  claim,  2325,    428,  429    31 

By  register  of  land-office  of  application  for  patent  hav- 
ing been  made,        ......    2325    429    31 

By  pre-emption  claimant  on  land  not  proclaimed  for 
sale,  when  to  be  given,  dc,  ....    2265    418    17 

Of  pre-emptors  on  railroad  lands,  how  made,  .    2281    420    20 

Of  mining  claimant,  rate  for  publication  of,  how  fixed,  .    2334    431    34 
In  contested  cases,  proof  of  required,  .    2335    431    34 

O. 

OBSTRUCTING  SURVEYS. 

Penalty  for 2412    444    52 

Protection  of  surveyors  by  marshal,  .  .  .    2413    444    52 

OFFICERS  OF  ARMY  AND  NAVY. 

Who  served  during  rebellion  may  acquire  homesteads 
when,  (See  Homesteads),      .....    2304    424    25 

When  entitled  to  bounty-land,  .  .  2425-2427    447    55-56 

ORDINARY  SEAMEN. 

When  entitled  to  bounty-land,         •  .  2425^427    447    55-56 
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OREGON.  'AOJL 

Appointment  of  surveyor-general  for,  authorized, 
Salary  of,  .....  . 

To  be  paid  quarterly,  to  commence  when, 

Seal  of,  continued,  transcripts  from  records  of,  to  be 

evidence,      ....... 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 

receivers  in, . 
Augmented  rates  allowed  for  survey  of  certain  public 

lands  in,        ....... 

Geodetic  surveys,  in,  ma^  be  continued,   . 
Surveying  in,  may  be  paid  for  by  the  day,  when, 
Restrictions  upon  grant  of  swamplands  to  State  of, 
Provisions  of  swamp-land  act  extended  to, 
Restrictions  upon  extension, 

OSAGE  INDIAN  TRUST-LANDS. 

Opened  to  public  sale  to  actual  settlers,     .  .  .    2283    421    20 

OTTAWA  INDIANS  OF  MICHIGAN. 

Unoccupied  lands  of,  open  to  homestead  entry  by  certain 

of  the,  .....*. 

Time,  place,  and  manner  of  making  entry, 
Selection  of  lands  for  minor  children  of,  how  made, 
fiona-fide    settlers   on   lands  of,  prior   to,  &&,  may 

enter,  <&c.,     ....... 

Selections  of  lands  heretofore  made  by,  to  be  patented, 

wnen,  •  .  .  *  ... 

Sales  heretofore  made  of  lands  of,  confirmed  when, 

OWNERS  OF  VESSELS. 

Penalty  for  carrying  away  live-oak  or  red-cedar  timber 
from  lands  of  the  United  States, .  .  .  .    2462    453    65 

P. 

PAYMENT  FOR  PUBLIC  LANDS. 

By  pre-emption  settlers  on  land   subject  to  private 

entry,  when  to  be  made,    .           .           ,           .           .  2264  418  17 
By  pre-emption  settlers  on  unsurveyed  lands,  and  lands 

not  proclaimed  for  sale,    .....  2267  418  18 
Extension  of  time  for,  to  pre-emptor  in  military,  <&c., 

service,          .......  2268  419  18 

For  joint  entry  of  agricultural  lands  prior  to  survey,      .  2274  419  19 

Military  bounty  land  warrants  to  be  received  in,           .  2277  420  20 

Agricultural-college  scrip,  receivable  in,    .           .           .  2278  420  20 

By  settlers  on  railroad-lands,  when  made,            .           .  2281  420  20 

For  Osnge  Indian  trust-lands,  when  to  be  made,             .  1^283  421  20 

By  settler  who  becomes  register  or  receiver,        .           .  2287  421  21 
By  homestead  settler  before  expiration  of  five  years  to 

entitle  to  patent,      ......  2301  424  25 

By  settlers  on  Ottawa  and  Chippewa  Indian  lands  in 

Michigan,     .                      .           .           .           .           .  2315  426  27 

For  placer-mining  claim  containing  vein  or  lode  claim, 

at  what  rate  to  he  made,    .....  2333  430  84 
.    For  non-mineral  land  not  contiguous  to  mine,  used  for 

mining  purpose,  at  what  rate,     ....  2337  431  35 

For  mill-site  for  quartz-mill  or  reduction  works, .           .  2337  431  35 

For  coal-lands,  rate  of,           .....  2348  433  37 

Time  for  making,        ......  2350  433  37 

Purchased  at  public  sale,  when  made,       .          .           .  2356  434  39 
At  private  sales,  how  made,            .           .           .      2356,  2357  434  39 
May  be  made  in  what  foreign  coin,           .           .          «.  2366  436  41 
Additional,  for  lands  located  with  military  land-war- 
rants, to  be  in  cash,           .....  2415  445  53 

PLACER-CLAIMS,  (See  MINING-CLAIMS.) 
64 
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PLATS. 

Of  townships,  &c.,  copies  of,  to  be  recorded  and  kept 
by  surveyor  general  for  public  information,      .  .    2395    441    48 

PLATTSBURGH. 

Volunteers  at  battle  of,  entitled  to  bounty-land,  .    2427    447    56 

PLATTSMOUTH,  NEBR. 

Office  of  surveyor-general  for  Nebraska  and  Iowa  to  be 
located  at,     ......  .    2213    391      6 

PRE-EMPTION  OF  PUBLIC  LANDS. 
What  lands  are  subject  to,    . 
What  lands  are  not  subject  to,         . 
Who  are  entitled  to,  . 

Amount  which  may  be  pre-empted,  .  .       ^  . 

Who  not  to  have  right  of,      . 

But  one  pre-emption  allowed,  .... 

Person  having  filed  declaration  for  one  tract  may  not 

file  declaration  for  another,  .... 

Oath  of  pre-emptor,   ...... 

Penalty  of  false  swearing,    ..... 

Transfers  null  and  void  except,       .... 

Certificate  of  oath  to  be  filed  in  land-oflSce, 
Copy  of  oath  to  be  transmitted  to  General  Land-Office, 
Evidence  that  oath  was  properly  administered,    . 
Proof  of  settlement  and  improvement,  how  made. 
Assignments  and  transfers  prior  to  issuing  of  patent  to 

be  null  and  void,     .>.... 
Filing  of  declaratory  statement  by  settler. 
Proof  and  payment,  how  and  when  to  be  made,  . 
Eflfect  of  failure  to  make  statement,  proof  of  payment. 
Claimant  for  land  not  yet  proclaimed  for  sale  to  file 

claim  when, ....... 

Effect  of  failure  to  make  such  claim, 

Declaratory  statement  of  settler  on  unsurveyed  lands, 

when  to  be  filed,     ...... 

Proof  and  payment,  when  to  be  made, 

Extension  of  time  of  settler  engaged  in  military  or 

naval  service,  ...... 

Proof  of  service,  how  made  and  filed. 

Completion  of  claim  by  executor  or  administrator  or 

heirs  of  deceased  claimant,  ....    2269    419    18 

Non-compliance  with  law  by  reason  of  vacancy  in  office 

of  register  or  receiver  not  to  aff*ect,  &c.,  .  .    2270    419    18 

Right  of,- not  conferred  where  land  previously  disposed 

of,  but  not  confirmed,         .....    2271    419    18 
Purchase  by  private  entry  after  expiration  of  pre- 
emption right,         ...  .  .  , 
Adverse  claims,  how  decided,          .           .           .           , 
Appeals  from  district  land-officers  to  Commissioner, 
From  Commissioner  to  Secretary  of  Interior, 
Joint  entry  where  two  or  more  settlers  have  settled  on 

same  subdivision  of  unsurveyed  lands,  .  .  .    2274    419    19 

Settler  making  joint  entry  may  contract  with  co-settler 

to  convey  his  portion  after  patent  issued,         .  .    2274    419    19 

After  makmg  such  contract  may  make  declaratory  state- 
ment and  proof  and  payment,     ....    2274    419    19 
Proof  of  joint  occupation  and  contract  equivalent  to 

proof  of  sole  occupation  and  pre-emption,        .  ,    2274    419    19 

Amount  patented  under  joint  entry  not  to  exceed  160 

acres, ....,,. 
Settlement,  Jjefore  survey,  on  sections  16  or  36,   . 
School-lands  in  lieu  of  sections  16  and  36,  when,  <fec.,    . 
Where  sections  16  and  36  are  fractional  in  quantity, 
Where  township  is  fractional,  or  where  wanting  from 

natural  causes,         .,...,    2275    420    19 


2267 

417 

15 

2258 

417 

16 

2259 

417 

16 

2259 

417 

16 

2260 

417 

16 

2261 

417 

16 

2261 

417 

16 

2262 

417 

16 

2262 

418 

16 

2262 

418 

16 

2262 

418 

16 

2262 

418 

16 

2262 

418 

16 

2263 

418 

17 

2263 

418 

17 

2264 

418 

17 

2264 

418 

17 

2264 

418 

17 

2265 

418 

17 

2265 

418 

17 

2266 

418 

17 

2267 

418 

18 

2268 

419 

18 

2268 

419 

18 

2272 

419 

18 

2273 

419 

19 

2273 

419 

19 

2273 

419 

19 

2274 

420 

19 

2275 

420 

19 

2275 

420 

19 

2275 

420 

19 

INDEX  TO  PART  I.  851 

PRE-EMPTION  OF  PUBLIC  LANDS,  Continued.  y^©". 

Selections  to  supply  deficiencies  in  school-lands,  how 
made, 2276    420    19 

Military   bounty-land   warrants   receivable   for   pre- 
emption payments,  ..... 

Agricultural-college  scrip  receivable, 

Limit  on  right  of,        ...  .  . 

On  lands  reserved  because  of  French  or  Spanish  grants 
afterward  found  invalid,     .  .  .  .  , 

On  land  withdrawn  for  railroads,    .... 

Proof  and  payment,  ...... 

Sale  of  land  under  President's  proclamation  not  delayed,    2282    420    20 

Of  Osage  Indian  trust-lands  in  Kansas,     .  .  . 

Sections  16  and  36  in  each  township  excepted, 

Conditions  and  restrictions  of  disposal. 

Effect  of  transfer  or  sale  of  claim  prior  to  April  26, 1871, 

Certain  restrictions  not  applicable  to  certain  settlers  on, 

For  seats  of  Justice  in  counties  or  parishes, 

Wheie  claimant  has  been  appointed  a  register  or  re- 
ceiver, how  proof  and  payment  to  be  made,     . 

Settler  may  transfer  portion  of  his  lands  for  church, 
cemetery,  or  school  purposes,  Ac, 

Subject  to  vested  and  accrued  water  rights, 

Of  coal-lands,    ...... 

PRE-EMPTION  CLAIMS. 

Fee  of  registers  and  receivers  for  services  in, 

Fee  for  testimony  establishing,        .... 

PRE-EMPTION  RIGHTS. 

Not  impaired  by  homestead  laws,    .... 

PRINCIPAL  CLERKS. 

Of  public  lands,  appointment,  salary  and  duties  of, 

Of  private  land-claims,         ..... 

Of  surveys,       ....... 

PRIVATE  ENTRY,  (PUBLIC  LANDS.) 

Declaratory  statement  of  pre-emptor  on  land  subject  to. 
Of  lauds  in  California,  which  have  been  withdrawn, 
when  may  be  made,  ..... 

PRIVATE  LAND-CLAIMS. 

To  be  surveyed  by  surveyors-general  when  title  con- 
firmed by  Congress,  .....    2223    392      7 

PROOF,  (PUBLIC  LANDS.) 

Of  settlement  and  improvement  by  pre-emption  claim- 
ant, how  to  be  made,         .....    2263    418    17 

Of  settler  on  land  subject  to  private  entry,  when  made,     2264    418    17 
On  land  not  proclaimed  for  sale,  when  made,      .  .    2267    418    18 

Extension  oftime  for  making,  by  pre-emption  claimant 

called  into  military,  &c.,  service,  .  .  .    2268    419    18 

Of  joint  occupation  of  same  subdivision,  .  .    2274    419    19 

Of  pre-emption  settlers  on  railroad  lands,  .  .    2281    420    20 

Of  sale  or  transfer  by  settler  on  Osage  Indian  trust-lands, 

how  made,    .......    2284    421    21 

By  settler  who  becomes  register  or  receiver  how  made,      2287    421    21 
Of  settlement  and  improvement  by  homestead  settler, 

etc.,        ........       Jb£vJi       ^£m       ^v 

Of  homestead  settler  purchasing  land  before  expiration 

of  five  years,            ......  2301  424  25 

To  be  made  by  certain  Ottawa  and  Chippewa  Indians, 

applicants  for  homesteads,            ....  2313  425  27 

Of  cultivation  of  timber  by  homestead  settler,    .           .  2317  426  28 

Of  citizenship,  by  applicants  for  mining  lands,    .           .  2321  427  29 

Of  claims  to  mineral -lands,  before  whom  may  be  made,  2335  431  34 

In  contested  cases,  how  made,         ....  2335  431  34 

Of  notice,  in  contested  cases,  required,      .           .           .  2335  431  34 
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PUBLICATION.  '^«»- 

Bv  register  of  land-office  of  notice  of  applications  for 
mineral  lands, 2325    429    31 

PUBLIC  LAND  SALES. 

Fee  for  superintending,         .....    2238    395    10 

QUARTZ-MILL. 

Owner  of,  not  owning  mine,  maj  have  patent  for  mill- 
site 2337    431    85 

RACE. 

No  distinction  on  acconnt  of,  in  homestead  laws,  .    2302    424    25 

RAILROAD  LAND  GRANTS. 

Pre-emption  limits  within  limit  of,  .  .  .    2279    420    20 

Settlers  on,  prior  to  withdrawal  from  market,      .  .    2281    420    20 

RANGERS. 

Officers  and  soldiers  of,  when  entitled  to  bounty-land,  2426,2427    447    56 

RECEIVERS  OF  PUBLIC  MONEYS,  {See  RegiMers  and  Receivers,) 

RECORDER  OF  GENERAL  LAND-OFFICE. 

Appointment  and  salary  of,  .... 

To  countersign  land-patents,  ... 

Duties  of,  .....  . 

In  absence  of,  who  to  act,     .  .  .  .  , 

RECORDS. 

Maps,  field-notes,  &c.,  of  surveyors-general  to  be  turned 

over  to  State  authorities,  when,  .... 
Safe-keeping  of,  and  free  access  to,  to  be  first  provided 

for  by  State, ....... 

Deputy  surveyors,  dec,  to  have  access,  dec,  to, 

RED  CEDAR  TIMBER, 

Lands  containing,  to  be  explored  and  selected  for  use  of 

Cutting  or  destroying,  dec,  on  land  reserved  by  United 
States,  penalty,        ...... 

Vessels  carrying  away  such  timber  forfeited, 

REDUCTION-WORKS. 

Owner  of,  not  owning  a  mine,  may  have  patent  for  site,  2337  431  35 
REGISTERS  AND  RECEIVERS. 

May  hold  over,  after  expiration  of  term  of  office,  until,  &c  2222  392  7 

Bond  to  hold  good  for  time  so  holding  over,        .           .  2222  392  7 
President  may  transfer  duties  of,  to  surveyors-general, 

when, .  •        .           .                      .           .           .  2227  393  8 

Appointment  of,  for  each  land-district  authorized,         .  2234  394  9 

To  reside  where  land-office  is  kept,           .           .           .  2235  394  10 

Bond,    ........  2236  394  10 

Salary.  ........  2237  394  10 

Fees,  &c.,  of  in  addition  to  salary, ....  2238  394  10 

Additional  fees  in  consolidated  land-districts,       .           .  2239  395  11 

Limit  of  fees,  &c.,       ......  2240  395  11 

Excess  of  fees  to  be  paid  into  Treasury,    .           .           ,  2241  395  12 
Receiving  illegal  fees,  not  to  receive  compensation  for 

past  services,           ......  2242  395  12 

To  be  removed  from  office,    .           .           .           .           .  2242  395  12 

Compensation  to  commence  when, ....  2243  395  12 

Term  of  office,            ......  2244  395  12 

Receiver  to  make  monthly  returns   to   Secretary  of 

Treaswry, 2245  395  12 

To  pay  over  money  under  his  direction,    .           .           .  2245  395  12 
To  make  like  returns  to  Commissioner  of  the  General 

Land-Office,  • 2245  395  12 

To  transmit  quarterly  accounts  current  to  Commis- 
sioner,          .......  2245  395  12 

To  administer  all  oaths  in  connection  with  entry  or 

sale  of  public  lands,           .....  2246  396  12 
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INDEX  TO  PART  I.  853 

REGISTERS  AND  RECEIVERS,  Continued,  paqb. 

To  receive  no  fees  for  administering  oaths,  .  .    2246    396    12 

Register  giving  false  information  as  to  registry  of  land ; 

penalty,  2247    396    12 

Proof  before,  of  settlement  and  improvement  by  pre- 

emptor, 2263    418  '17 

To  transmit  to  Commissioner  of  General  Land-Office 

statement  of  fees  and  charges  paid  by  applicants  for 

mineral  lands, 2334    431    34 

To  conduct  sale  of  town-lots,  when,  .  .    2381    438    44 

REGISTERS  OF  LAND-OFFICES. 

General  and  particular  plats  of  all  lands  surveyed  to  be 

transmitted  to,  by  surveyors-general,     .  .  .    2223    392      7 

To  keep  record  of  homestead  applications,  .  .    2295    423    24 

To  make  returns  thereof  to  General  Land-Office,  .    2295    423    24 

To  record  and  keep  all  applications  for  homesteads,  how,    2295    423    24 
To  make  return  to  General  Land-Office,  with  proofs,  <&c.,    2295    423    24 
To  publish  notice  of  application  for  patent  for  mining- 
claim,  .......    2325    429    31 

To  certify  proceedings  and  judgment-roll  in  case  of  ad- 
verse claim   to  mineral  lands  to  Commissioner  of 

General  Land-Office, 2326    429    32 

To  give  separate  certificates  to  purchasers  of  same  sec- 
tion or  fraction  of  land,     .....    2361    435    40 

REGULATIONS. 

As  to  mining-claims  may  be  made  by  miners,  when,      .    2324    428    30 

REPAYMENT. 

To  purchaser  of  public  land,  where  sale  is  erroneously 
made  and  cannot  be  confirmed,  .  .  .       2363,  2364    435    40 

REPEAL. 

Of  certain  acts  of  Congress  embraced  in  Revised  Stat- 
utes, ........    5596  1091    72 

Acts  passed  subsequent  to  Revised  Statutes  to  have  full 
efifect,  &c.,  when  ii^conflict  with,  to  repeal,       .  .    5601  1092    73 

RESERVATIONS. 

Minimum  price  to  be  fixed  for  when  brought  into  mar- 
ket,      2364    435    40 

For  light-houses,  custom-houses,  mints,  dec,  excepted 
from  operation  of  laws  relating  to  town-sites,  .  2393    440    47 

RESERVE  LANDS. 

Not  subject  to  pre-emption,  ....    2258    417    16 

REVOLUTIONARY  WAR. 

Certain  warrants  for  bounty-lands  for  services  in,  how 

located, 2416,2417    445    53 

Patents  for  bounty -lands  to  heirs  of  officers  and  sol- 
iers  of,  when,  ......    2443    450    59 

RIGHT  OF  WAY. 

For  construction  of  ditches  and  canals,  for  mining,  agri- 
cultural and  manufacturing  purposes,  confirmed,  2339    432    85 
Granted  for  construction  of  highways  over  public  lands,     2477    456    68 

RIPARIAN  RIGHTS. 

On  streams  not  navigable,    .....    2476    456    68 

SAILORS'  HOMESTEADS. 

How  may  be  acquired,  {See  Homegteads)  .  .    2304    424    25 

SAINT  PAUL,  MINN. 

Office  of  surveyor-general  for  Minnesota  to  be  located 
at, 2213    391      6 

BALE  AND  DISPOSAL. 

At  public  sale,  in  what  quantity  to  be  ofi*ered       .  .  2353  434  39 

At  private  sale,  in  what  quantities  to  be  offered,  .  2354  434  39 

Proceeding  of  applicant  to  purchase,  at  private  sale,  .  2355  434  39 


854  INDEX  TO  PART  I. 

SALE  AND  DISPOSAL,  Continwd, 

Payments   to   be   in   full  at  public  sale;    no  credit 

allowed,        ....... 

Purchaser  at  private  sale  to  produce  receipt  of  treasurer 

or  receiver  before  entry,    ..... 
Bidder  at  public  sale  failing  to  pay  may  not  again 

become  purchaser,  ...... 

Price  of  public  lands,  ..... 

Time  and  manner  in  whicb  lands  may  be  offered  for 

sale  by  President,    ...... 

Lands  offered  by  order  of  President,  how  to  be  adver- 

iiseQ,  •  •  .  .  ■  ■  I 

Sales  to  be  kept  open  for  two  weeks, 
Separate  certificates  where  two  or  more  purchasers  of 

same  section  or  fraction,    ..... 
Manner  and  limit  of  dividing  such  section, 
Repayment  of  purchase-money  when  sale  cannot  be 

confirmed,    ....... 

When  purchase-money  invested  in  stocks,  stocks  may 

be  sold,  .  .  .  .  . 

When  reservation  brought  into  market,  Commissioner 

to  fix  a  minimum  price,     ..... 
Private  sale  to  highest  bidder,  when. 
What  foreign  coins  receivable  in  payment, 
In  California,  subject  to  private  entry  and  withdrawn, 

how  opened,  &c.,     ...... 

Location  under  treaty  of  September  30, 1854, 
Erroneous  entries,  how  corrected,  .... 

Corrections,  where  patents  have  issued,    . 
Errors  in  location  of  land- warrants,  how  corrected, 
Error  in  entry   by   mistake   of  numbers,  how  cor- 
rected, ......       237 

Combinations  to  prevent  bids,  how  punished. 
Agreements  to  pay  premium  to  purriiaser  void,  . 
Recovery  of  premiums  paid  to  purchasers. 
Discovery  of  agreement  to  pay  premiums. 
Not  over  three  sections  may  be  entered  in  any  township 

with  agricultural -col  lege  scrip,      .... 
Grants  to  new  States  for  internal  improvements, 
Selection  of  such  lands,         ..... 
When  locations  may  be  made,        .... 

SALES. 

Homesteads  of  Stockbridge  Munsee  Indians  exempt 

from,  ....... 

Of  title  or  claim  to  military  bounty  land-warrant  before 

its  issue,  void,  ...... 

SALINES. 

Public  lands  on  which  are  situated  any  known,  not  sub- 
ject to  pre-emption,  ..... 

SALT  LAKE  CITY. 

Rights  of,  as  to  entry  of  town-site, 

SCHOOL  LANDS. 

Appropriation  of,  where  sections  16  and  36  have  been 

pre-empted,  ....... 

To  supply  deficiency  where  those  sections  are  fractional, 
Where  those  sections  are  wanting  because  of  fractional 

townships,  or  natural  causes,         .  •  .  . 

Selection  of,  to  supply  deficiencies,  , 

SEAL. 

Of  General  Land-Ofiice,  custody  of,  .  .      454      76      2 

SEATS  OF  JUSTICE. 

Pre-emption  of  public  land  by  counties  or  parishes  for 
establishment  of,     ......    2285    421    21 
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INDEX  TO  PART  I.  856 

SECRETARIES  OF  STATES.  »^«"- 

Records,  &c.y  of  surveyors-general  in  the  several  States 

to  be  delivered  to,  when,  Ac,        ....    2218    391      6 
But  not  until  State  shall  make  provision  for  safe- 
keeping, free  access,  &c.,  ta  .  .  .  .    2221    392      7 

SECTIONS. 

Exterior  lines  and  contents  of,  on  public  land,    .           .    2395    441    48 
What  shall  be  considered  boundary -lines  and  contents 
of, 2396    442    49 

SETTLERS,  (See  Pre-emption.) 

Injured  by  construction  of  ditches  or  canals,  remedies 

of, 2339    432    36 

May  have  survey  of  township  on  deposit  of  money  to 

pay  cost  thereof,  when,     .....    2401    443    50 
Excess  of  deposits  to  be  returned  to,         .  .    2402    443    50 

Amount  of  deposits  to  go  in  part  payment  for  lands  of,     2403    443    50 

SOLDIERS. 

Entitled    to    bounty-land    when,  (See   Bounty-Land,) 

2414-2446    445-450    63-60 

SOLDIERS'  HOMESTEADS. 

Ho'w  msLy  he  SLcqvLiredj  {See  Hometteadf)     .  •  •    2304    424    25 

SPANISH  LAND-GRANTS. 

Rights  of  pre-emptors  on  lands  reserved  as,  and  after-  ' 
ward  found  invalid,  .....    2280    420    20 

STATE  LEGISLATURES, 

May  provide  rules  for  working  mines,  &c.,  when,  .    2338    432    35 

SURVEYORS-GENERAL  OF  THE  PUBLIC  LANDS. 
Appointment  of,  for   certain  States  and  Territories 

authorized, 2207    390      5 

Salarv  of,  in  '  Louisiana,  Florida,  Minnesota,  Kansas, 
Nebraska,  Iowa,  and  Dakota,       ....    2208    390      6 

In  Oregon  and  Washington,  ....    2209    390      5 

In  Colorado,  New  Mexico,  California,  Idaho,  Nevada, 

Montana,  Utah,  Wyoming,  and  Arizona,  .  .2210    391      5 

In  Florida,  Oregon,  and  California  to  be  paid  quarterly,    2211    391      5 
To  commence  from  time  of  giving  bond,  .  .  .    2211    396      5 

But  one  office  in  each  surveyor-general's  district,  .    2212    391      6 

Offices  of,  to  be  located  as  President  may  direct,  ex- 
cept, Ac,       .......    2212    391      6 

Location  for  Minnesota,   Idaho,  Nebraska,  and  Iowa 

fixed, 2213    391      6 

To  reside  in  the  districts  for  which  they  are  appointed,    2214    391      6 

Bon(\of, 2215    391      6 

New  bond  and  additional  security  may  be  required, 

when, 2216    391      6 

Term  of  office,  .  .  .  .  .  .    2217    391      6 

Office  to  cease  and  be  discontinued,  when,  .  .    2218    391      6 

Duties  of,  to  devolve  on  Commissioner  of  General  Land- 
Office  when  maps,  field-notes,  &c.,  turned  over  to 

State  authorities, 2219    391      6 

To  hold  over,  after  expiration  of  commission  until  new 

commission  or  successor  enter  upon  duties,      .  .    2222    392      7 

Bond  to  hold  sood  for  time  he  continues  to  act,  .  .    2222    392      7 

May  appoint  deputies  and  administer  oath  to  them,      .    2223    392      7 
May  frame  regulations  for  direction  of  deputies, .  .    2223    392      7 

May  remove  deputies  for  negligence  or  misconduct,        .    2223    392      7 
To  have  surveyed,  measured,  and  marked,  base  and 

meridian  lines^  &a,  as  prescribed  by  law,  dec.,  .    2223    392      7 

To  make  correction  parallels  and  meridians,  when,        .    2223    392      7 
To  survey  all  private  land-claims  in  his  district  when 

title  confirmed  by  Congress,         ....    2223    392      7 
To  transmit  to  registers  in  his  district  general  and  par- 
ticular plats  surveyed  in  such  district,    .  .  .    2223    392      7 
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SURVEYORS-GENERAL  OF  THE  PUBLIC  LANDS,  Continued.        faob. 

To  forward  copies  of  such  plats  to  Commissioner  of 
General  Lana-Office,  ..... 

To  inspect  surveying  opertitions  in  the  field, 

To  be  allowed  necessary  expenses  while  inspecting  sur- 
veys,  ...*•«•• 

May  depute  a  confidential  agent  to  inspect  surveys  in 
field,  when,  &c.,       .  .  .  .  .  . 

To  receive  only  expenses,  in  addition  to  salary,  while 
inspecting,     ....... 

Seals  of,  for  Oregon,  California,  and  Louisiana,    . 

Copies,  extracts,  Ac,  of  records,  field-notes,  &c.,  authen- 
ticated by  and  signed,  to  be  evidence, 

Copy  of  plat  or  transcript  from  record  of  in  Louisiana, 
when  certified,  to  be  evidence,     .... 

Allow^ance  for  officers  of,  for  clerk  hire, 

For  ofl5ce-rent,  fuel,  books,  stationery,  &c., 

President  may  devolve  duties  of  registers  and  receivers 
on,  when,     .  .  .  .  .  .  . 

Official  books,  papers,  records,  &c.,  in  oflice  of,  in  Cali- 
fornia, to  be  saiely  kept  there,     .... 

Copies,  authenticated  under  seal,  to  he  evidence, 

Bond  of  deputy  for  performance  of  contract  to  be  ap- 
proved and  certified  by,    ..... 

To  require  from  deputies  additional  oath  as  to  correct- 
ness of  surveys,       .  .  .  .  .  . 

Upon  application  of  district  attorney  shall  bring  suit  on 
Dond  of  deputy  for  fiilse,  erroneous,  or  fraudulent 
surveys,         ....... 

Institution  of  suit  to  act  as  lien  on  property  of  deputy,  . 

Penalty  on  deputy  in  Louisiana  for  failure  to  comply 
with  contract,  ...... 

To  appoint  surveyors  of  mining-claims,     . 

To  transmit  declaratory  statement  for  entry  of  town- 
site  to  General  Land-Office,         .... 

To  have  made  from  field-book  description  of  lands  sur- 
veyevji,  ....... 

To  transmit  description  and  plat  to  officers  selling 
lands,  .  .  ;  .... 

SURVEYING-CHAINS. 

Length  of,  and  how  divided,  .... 

SURVEY  ING-DISTRICTS. 

Establishment  of,       .....  . 

Location  of  offices  of  surveyors-general  in,  .     2212 

But  one  office  of  surveyor-general  in  each, 

SURVEYORS  LAND.     (See  Deputy  Land  Suaveyor,) 

To  note  situation  of  mines,  salt  licks. 

To  return  field-books  to  Surveyors  General, 
STATES. 

Fee  to  be  paid  on  location  of  land  grants  to, 

Certain  grants  of  land  to.  not  to  include  mineral  lands,    2346    433 

Appropriation  of  public  land  for  internalimprovements 
m  new,         .... 

Such  lands  how  selected. 

When  locations  may  be  madei 

Land-grants  to  be  fee-simple  when. 

To  be  void  when, 

STATE  TROOPS. 

Called  into  service  between  1812  and  1852,  bounty -land 

for, 2420    446    56 

Between  1790  and  1865,  bounty-land  for,  when, .  2425-2427    447    55-56 

SUSPENDED  ENTRIES,  (PUBLIC  LANDS.) 

Of  public  lands,  how  to  decide,        ....    2450    452    62 
When  patents  to  issue  upon,  ....    2464    452    68 
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SUSPENDED  ENTRIES,  (PUBLIC  LANDS),  Qmtinued,  page. 
Wiien  to  revert  to  public  domain,  ...           .           .  2454    452    63 
Revertinp:  to  public  domain  may  be  ordered  into  mar- 
ket by  Commissioner,        .....  2455    452    63 
Extent  of  provisions  relating  to,     .           .           .           .  2457    452    63 

SUSPENDED  PRE-EMPTION  LAND-CLAIMS. 

How  to  be  decided,    ......  2450  452  62 

W  lien  patents  to  issue  for,    .           .           .           .         ,.  2454  452  63 

Wlien  to  revert  to  public  domain,  .           .           .         '  .  2454  452  63 
Reverting  to  public  domain,  may  be  ordered  into  mar- 
ket by  Commissioner,       .....  2455  452  63 

STOCKBRIDGE-MUNSEE  INDIANS. 

Chiefs,  warriors,  and  heads  of  families  of,  may  acquire 

homestead,  when,  ......    2310    425    26 

Abandoned  portion  of  their  reservation  may  be  sold, 

now,  ....... 

Homesteads  of,  exempt  from  tax,  <&c.. 
May  be  admitted  to  ail  rights  of  citizenship,  when. 
Becoming  citizens,  not  to  be  deprived  of  annuities, 
Subject  to  taxation,  &c.,  .... 

SUTRO,  A. 

Ri<;!its  of,  not  impaired  by  chapter  six  of  Title  Public 
Lands,  .......    2344    432    36 

BWAMP-LANDS. 

Grant  of  to  certain  States  for  construction  of  levees,     .    2479    456    68 
Restrictions  of  grant  as  to  California,  Oregon,  and  Min- 
nesota, ....,., 
Patents  for,  to  issue  in  fee-simple  to  the  several  States, .    2480    456 
Proceeds  from  sales  of,  how  applied,         .  .  .  " 
What  subdivisions  shall  be  deemed  to  be,  and  what  not, . 
Indemnity  to  States  for  swamp-lands  heretofore  locat- 

Patents  to  purchasers  and  locators  of,  when  to  issue, 
Certain  selections  of,  by  States  confirmed,  .  , 

In  California,  provisions  concerning. 
Claims  to,  by  California,  how  disposed  of,  , 

Provisions  of  act  relating  to,  extended  to  Minnesota 
and  Oregon,  ...... 

Restrictions  on  extension,   ..... 

SURVEYS  OF  PUBLIC  LANDS. 

Secretary  of  Interior  to  cause  early  completion  of,  in 
tlie  several  surveying  districts     .... 
Rules  for  making,       .'.... 
Boundaries  and  contents  of  sections  and  subdivisions, 
how  ascertained      .....*. 
Fractional  sections,  how  divided,    .... 
Contracts  for,  when  to  become  binding,    . 
AVhut  instructions  to  be  deemed  part  oT  contracts  for,    . 
Price  per  mile,  how  fixed,    ..... 
Settlers  may  have  townships  surveyed  when. 
Deposits  by  settlers  to  be  deemed  an  appropriation  for. 
In  Oregon,  augmented  rates  for  certain  rarest  lands, 
In  California  and  Washington,  augmented  rates. 
Surveys  extended  over  mineral  lands, 
Change  of  manner  of,  to  give  water  fronts  on  rivers, 
bnyous,  lakes,  <&c.,  ..... 

In  Nevada,  variation  from  rectangular  form,  when. 
Geodetic  surveys  in  Oregon  and  California  authorized,  . 
In  California,  variation  from  rectangular  form,  when,    . 
In  California  and  Oregon,  pay  by  the  day. 
Penalty  for  interrupting,  &c.,  .... 

Protection  of  surveyors,  &c.,  .... 
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T. 

TERM  OF  OFFICE.  pao». 

Of  surveyors-general,  .*         .  .  .  .2217    391      6 

Of  registers  and  receivers,    .....     2244    395    12 

TERRITORIES. 

Land-grants  to,  to  convey  fee-simplei  when,        .  .     2449    451    62 

To  be  void,  when,       ......    2449    461    62 

TERRITORIAL  LEGISLATURES. 

May  make  rules  for  working  mines,  &c.,  when,    .  .    2338    432    35 

THIRTY-EIGHTH  CONGRESS. 

Land  grants  to  States  passed  at  first  session  of,  not  to 
include  mineral  lands,        .....    2346    433    36 

TIMBER-LANDS. 

Selection,  survey,  Ac,  of  certain,  containing  live-oak 

and  red  cedar,  for  use  of  Navy,  .    2458>2463    452, 453    64-65 

Protection  of,  of  United  States,  in  Florida,  .  .    2460    453    64 

{See  CaUivaiion  of  Timber),  ....    2464-2468    454    65-66 

TITLE  TO  LAND. 

To  purchaser  of  homestead  from  guardian,  &c.,  of  in- 
fant children,  to  be  from  United  States,  .  .     2292    423    23 

TITLE  TO  TOWN-SITES. 

Not  to  include  any  mine  of  gold,  silver,  &c.,  or  mining- 
claim,  .......     2392    440    46 

TOWN-LANDS. 

Not  subject  to  pre-emption,  .....    2258    417    16 

TOWN-LOTS. 

Size  of  in  town-sites  established  on  public  lands»  .    2382    438    44" 

TOWNS,  (See  Tovm-giteB), 

Adjustment  of  boundaries  of,  when  established  on  un- 
surveyed  public  lands,       .....    2383    439    45 

TOWNSHIPS. 

Form  and  contents  of,  ...  . 

How  marked  and  subdivided,  .... 

TOWN-SITES. 

Public  land  selected  for,  not  subject  to  pre-emption, 

President  to  reserve  from,  where,    .... 

When  to  be  surveyed  into  lots,        .... 

Value  of  lots,  how  fixed,       ..... 

Lots,  how  sold,  ...... 

Mny  be  founded  by  settlers,  how,    .... 

When  founded  on  unsurveyed  lands,  how  lines  adjusted,    2383    439    45 

Proceedings  by  Secretary  of  Interior  when  parties  in- 
terested fail  to  file  map  and  testimony,  . 

Where  siao  of  lots  or  town-plats  vary  from  rule,  . 

Title  to  lots  subject  to  mineral  rights. 

Entry  of,  by  town  authorities  in  trust  for  occupants, 

When  and  how  to  be  made,  .... 

On  surveyed  lands  to  conform  to  legal  subdivisions. 

Entry  in  proportion  to  number  of  inhabitants,    . 

Exception  as  to  Salt  Lake  City,      .... 

Act«  of  trustees  void,  when,  .  .  .  . 

No  title  given  to  any  mine^or  mining  claim  by  this 
chapter,        .....*« 

Provisions  not  applicable  to  military  or  other  public 
reservations,  ...... 

Entry  of  by  inhabitants,  when,       ... 

TRANSFERS, 

Of  pre-emption  rights  before  patent  issued,  void, 

May  be  made  for  school,  church,  <&c.,  purposes,  when,    . 

TREATIES  OF  UNITED  STATES, 

Of  September  30, 1854,  purchase  of  land  located  under, 
permitted  when, 2368    436    41 
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TREES,  CULTIVATION  OF.  fa«. 

Homestead  settlers  engaged  in  to  have  patents,  when, 
(See  CuUivaHon  of  Timber,)       .  .    2464-2468,  2317  454,'426  65,  28 

TRUSTEES  OF  TOWN-SITES. 

Certain  acts  of,  void,  ..... 

TRUST-FUND  STOCKS 

May  be  sold  to  refund  payments  to  purchasers  of  public 
lands,  when,  •  ..... 

TUNNELS. 

Run  for  devefopment  of  mines  to  carry,  what  rights. 
Locations  on  the  line  of,  invalid  when,      .  . 

Abandonment  of.  what  shall  be  deemed,  . 

V. 

UNITED  VEINS,  {Mining- ClmtM.) 

Oldest  location  to  take  vein  below  point  of  union, 

UNSURVEYED  LANDS. 

Declaratory  statement  of  pre-emptors  on, 

UTAH. 

Appointment  of  surveyor-general  for,  authorized, 
Salary  of,         .....  . 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 
receivers  in,  ..... 

V. 

VEIN  OR  LODE  CLAIMS,  (See  Mining-aaims.) 

VESSELS. 

Forfeiture  of,  for  unlawfully  carrying  away  live-oak, 
Ac, 2462-2463    453      65 

VESTED  RIGHTS. 

To  use  of  water  for  mining,  agricultural  and  manufac- 
turing purposes  protected,  ....    2339    432    35 

VOLUNTEERS. 

Called  into  service  between  1812  and  1852,  bounty-land 
for      ........    2420    446    55 

Between  1790  and  1855,  bounty-land  for,  when,     2425-2427    447    55-^6 

W. 

WAR  OF  1812. 

Certain  warrants  for  bounty-land  for  services  in,  how 

may  be  located,  ....      2416, 2417    445    63-54 

Bounty-land  for  certain  soldiers  of,  their  widows  or 

children, 2418    445    54 

Bounty-land  for  certain  militia,  volunteers,  or  State 

troops  in,      .......    2420    446    55 

Warrants  and  patents,  when  to  issne,        .  .  .    2423    446    55 

Patents  to  issue  to  heirs  of  officers  and  soldiers  of,  when,    2443    450    59 

WASHINGTON  TERRITORY. 

Appointment  of  surveyor-general  for,  authorized,  .    2207    390      5 

Salary  of, 2209    390      5 

Fifty  per  cent,  addition  to  certain  fees  of  registers  and 

receivers  in, 2238    395    10 

Augmented  rates  allowed  for  survey  of  certain  public 
lands  in 2405    443    51 

WASTE  LANDS. 

Not  to  be  surveyed,   ......    2406    443    51 

WATER-FRONTS. 

Mode  of  surveying  public  lands  on  rivers,  lakes,  dec,  to 
give,  .  .  .  .  .  .    2407    443    51 

Lots  having,  how  soldi         ,  .  ,  .  ,    2407    444    51 
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WATER-RIGHTS.  fjlob. 
For  mining,  agricultural,  and  manufacturing  purposes 

to  be  protected,       ......  2339    432  35 

WIDOWS. 

When  entitled  to  pre-emption  rights,         .           .           .  2259    417  Id 
Of  homestead  settlers  to  nave  patent,  when,  (See  Home- 

8Uad,) 2291    422  23 

Of  certain  soldiers  entitled  to  bounty -land,            .    2418,  2419    445  54 

When  warrant  for  bounty-land  to  issue  to,           .           .  2424    447  55 

Subsequent  marriage  not  to  impair  her  rights,    .        '  .  2424    447  55 
Of  officers,  soldiers,  sailors,  marines,  dec,  bounty-land 

for, 2425-2427    447    65-56 

WISCONSIN. 

Mineral  lands  in,  exempt  from  certain  provisions  of 

mining-lawSj            ......  2345    432  36 

Bona-iide  entries  on,  may  be  patented,  when,     .           .  23-15    432  36 

To  be  open  to  sale  and  pre-emption,          .           .           .  2345    432  36 

WYOMING. 

Appointment  of  surveyor-general  for,  authorized,          .  2207    390  5 

Salary  of,         .                      .           .           .       '    .           .  2210    391  5 
Fifty  per  cent,  addition  to  certain  fees  of  registers  and 

receivers  in, 2238    395  10 

YELLOWSTONE  PARK. 

Boundaries  of,             ......  2474    455  67 

Reserved  and  set  apart  as  a  public  park,  .           .           .  2474    455  67 

Locators  and  settlers  on,  to  oe  deemed  trespassers,        .  2474    455  67 

To  be  under  control  of  Secretary  of  Interior,       ,           .  2475    456  68 

Regulations  for  care  and  preservation  of,  .           .           .  2475    456  68 

Leases  for  buildings,  &c.,  how  grdnted,     .           .           .  2475    456  68 

Revenues  from  leases,  &c.,  how  expended,           .           .  2475    456  68 

Protection  of  fish  and  game  in,       .          .          •          .  2475    456  68 
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ABSENTEE  SHAWNEE  LANDS.  rjLam, 

In  Kansas,  act  for  the  relief  of  settlers  upon  the,  (No.  1,)     .  .      74 

Resolution  9,  April  7, 1869,  for  protection  of  bona-fide  settlers  on, 
in  Kansas,  extended  to  occupants  of  certain  tract,  (No.  131,)        .    162 

AFFIDAVITS. 

Certain,  irregularly  made  by  homestead  settlers,  legalized  and  con- 
firmed, (No.  119,)  .  .  .  .  .  .  .153 

Of- person  entering  land  for  cultivation  of  timber,  before  whom 
made.  (No.  103,)  ........    143 

AGRICULTURAL  COLLEGE. 

Grant  to  Nevada  for,  not  to  fail  because,  <&c.,  (No.  47,)  .    106 

Lands  given  to  Oregon  for,  may  be  selected  where,  (No.  G7,)  .    121 

Scrip  to  Arkansas,  (No.  82,)  .  .  .  .  .131 

To  Florida, 131 

To  Indiana,  ........    131 

AGRICULTURAL  COLLEGES. 

Time  of  complying  with  provisions  of  act  granting  public  lands  to 
States  for,  &c.,  extendea,  (No.  84,)       .  .  .  .  .    133 

AGRICULTURAL  COLLEGE  LANDS. 

Selection  of,  by  California,  (No.  35,)        .....    101 

AGRICULTURAL  COLLEGE  SCRIP. 

Location  of  certain  in  Wisconsin,  in^  excess,  <&c.,  made  legal,  (No. 

151,)  .........    174 

To  be  received  from  actual  settlers  in  payment  of  pre-emption 

claims  as,  Ac,  (No.  18,)  .  .  .  .  .  .  .83 

ALABAMA. 

Certain  ^nts  of  public  lands  to,  for  railroads  renewed  subject  to 
conditions^  &c.,  of  former  grant,  (No.  2,)        .  .  .  .75 

Certain  entries  of  public  lands  in,  confirmed,  (No.  17,)  .  .      83 

Certain  grants  of  land  to,  for  railroads  renewed  and  revived  for 
the  benefit  of  the  South  and  North  Alabama  Railroad  Company, 
(No.  34,)    .........    100 

Certain  lands  confirmed  to  the  State  of,  for  the  use  of  the  Selma, 
&c..  Railroad  Co.,  (No.  61,)       ......    117 

ALABAMA  AND  TENNESSEE  RIVER  RAILROAD. 

Former  land  grant  to  Alabama  for  the  use  of,  confirmed  to  the  use 
of  the  Selma,  &c.,  Railroad  Co.,  (No.  61,)      ....    117 

ALAMEDA  ROAD. 

Right  of  way  granted  for,  through  certain  lands  in  California,  (No. 

ARIZONA. 

Survevor-Greneral  of,  to  report  upon  the  nature  and  extent  of  claims 
to  lands  therein,  under  the  laws  and  usages  of  Spain  and 
Mexico,  (No.  26},)  .......      88 

Gila  land  district  established  in,  (No.  211,)        ....    176 

Portions  of  certain  military  reservations  in,  to  be  restored  to  the 
public  domain,  (No.  122,)  ......    155 

Title  of  United  States  to  certain  lands  in  Pima  county,  in,  relin- 
quished to  certain  persons,  (No.  132,)  ....    162 

Include  ten  acres  of  Fort  Yuma  reservation  in  patent  for  town-site 
ofYumA,(No.236,) 177 

(861) 
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ARKANSAS.  '^«"- 

Clarksville  land  district  in,  discontinued,  Harrison  and  Dardanelle 

land  districts  in,  established,  (No.  165,)  ....  175 
Certain  useless  military  reservations  in,  may  be  sold,  (No.  32,)  .  93 
College  scrip  to  be  issued  to,  (No.  82,)    .  .  .  .  •  '  131 

Boundary  line  between,  and  Indian  country,  as  <Mnginally  sur- 
veyed, Ac,  declared  permanent,  (No.  237,)    .  .  •  •    177 

ARKANSAS  LAND  DISTRICT. 

Established  in  Kansas,  (No.  154,)  .  .  .  .  •    174 

ARKANSAS  VALLEY  LAND  DISTRICT. 

In  Colorado  established,  (No.  155,)        .  .  .  .  •    174 

ARKANSAS  VALLEY  LAND  DISTRICT. 

Establishment  of^  in  Kansas,  (No.  229,)  .  .  .  •  •    177 

ARKANSAS  VALLEY  RAILWAY  COMPANY. 

Right  of  way  through  public  lands  granted  to,  (No.  127,)      .  .    159 

AUSTIN,  MOSES. 

Heirs  of  land  confirmed  to,  (No.  219,)  .         '  .  .  .  •    177 

ASYLUM,  INSANE. 

Grant  of  portion  of  Fort  Steilacoom  military  reservation,  in  Wash- 
ington Territory,  for  establishment  of,  (No.  224,)     .  .  .    177 

ATLANTIC  AND  PACIFIC  RAILROAD  COMPANY 

May  issue  bonds  and  secure  them  by  mortgage  of  its  road,  franchises 
and  lands,  (No.  186,)       .  .  .  .         ■ .  .  .175 

B 

BAGLEY,JOAB.  '  :: 

Title  of,  to  land  confirmed,  (No.  257,)   .....    178 

BANNING,  PHINEAS. 

Certain  land  in  California  to  be  reconveyed  to,  (No.  249,)    .  .    178 

BENT  AND  SMITH. 

Gift  of  land  to  Robert  Bent  and  Jack  Smith  confirmed,  (No.  253,)  .    178 

BISMARCK  LAND  DISTRICT. 

Established  in  Datota  Territory,  (No.  225,)      .  .  .  .177 

BITTER  ROOT  VALLEY. 

Flathead  Indians  and  others  to  be  removed  from  the,  to  the 

Jocko  reservation,  (No.  70,)     ......    122 

Time  of  sale  and  payment  of  pre-empted  lands  in,  extended  two 

years,        .........    143 

Homestead  act  extended  to  settlers,  (No.  102,)  .  .  .    143 

BLACK  BOB  INDIAN  LANDS. 

In  Kansas,  patent  for,  may  be  withheld,  and  approval  of  all  trans- 
fers thereof,  until,  <&c.,  (No.  166,)        .....    175 

BOUNDARY  LINE 

Established  between  Nebraska  and  Dakota,  (No.  149,)         .  .    174 

BOULWARE,  GEORGE  W. 

Entry  by,  on  Fort  Kearney  military  reservation  confirmed,  and 
patent  issued,  (No.  254,)  ......    178 

BOULWARE,  JOHN. 

Entry  by,  on  Fort  Kearney  military  reservation  confirmed,  and 
patent  issued,  (No.  254,)  ......    178 

BOYER,  JOHN. 

Title  of,  to  certain  land  in  Missouri,  confirmed,  (No.  247,)    .  .    178 

BOYER,  NATHAN. 

Patent  for  land  to  issue  to,  (No.  245,)    .....    178 

BOZEMAN  LAND  DISTRICT. 

In  Montana  Territory,  created,  (No.  231,)         ....    177 

BRADFORD,  ALLEN  A. 

Entry  by,  on  Fort  Kearney  military  reservation  confirmed,  and 
patent  issued,  (No.  254,)  ......    178 
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BRITISH  SUBJECTS.  paom. 

Commissioner  to  be  appointed  to  make  list  of,  in  occupation,  &c., 
(No.  117,) 152 

BURLINGTON  AND  MISSOURI  RIVER  RAILROAD  COMPANY. 

May  change  part  of  its  location  in  Nebraska.  (No.  11,)  .  ,      80 

BRUNOT,  FELIX  R. 

Agreement  between,  and  Shoshone  Indians,  (Eastern  Band)  con- 
firmed, (No.  129,) 160 

0. 

CAIRO  AND  FULTON  RAILROAD. 

Time  for  completion  of  first  section  of,  extended,  (No.  13,)  .      81 

CALIFORNIA. 

Shasta  land  district  in,  established,  (No.  169,)  .  .  .    175 

Susanville  land  district  established  in,  (No.  173,)         .  .  .    175 

Selection  of  agricultural  college  lands  by,  provisions  concerning. 
See  Agricultural  College  Lands,    (No.  35,)        ....    101 

Certain  pre-emption  settlers  in,  to  have  one  year  from,  &c.,  to 

prove  their  claims,  (No.  48,)      .,..,.    106 
Desert  lands  in  Lassen  county  in,  reclaimed  by  irrigation  to  be  en- 
tered by  citizens,  (No.  140,)      .  ...  .  .  .    169 

Steps  to  betaken,  and  proof  of  reclamation,    ....    169 

Desert  lands  defined,         .  .  .  .  .  .  .170 

CAMP  DATE  CREEK  MILITARY  RESERVATION. 

Portion  of,  to  be  turned  over  to  Department  of  Interior  for  restora- 
tion to  public  domain,  (No.  122,)         .....    155 

Secretar3r  of  Interior  to  expose  same  fo  r  sale  to  highest  bidders  in 
subdivisions  not  exceeding  quarter-sections,  .  .  .    155 

CAMP  DOUGLAS. 

Portion  of  military  reservation  of,  near  Salt  Lake  City,  granted  for 
purposes  of  a  cemetery,  (No.  226,)    .....    177 

CLARKSVILLE  LAND  DISTRICT. 

In  Arkansas,  discontinued,  (No.  165,)     .....    175 

CEMETERY  AT  SALT  LAKE  CITY. 

Portion  of  Camp  Douglas  military  reservation  granted  for  pur- 
poses of  a,  (No.  226,)        .......    177 

CENTRAL  PACIFIC  RAILROAD. 

Grant  to  aid  in. the  construction  of  a  railroad  and  telegraph  line 
from  the,  in  California  to  Portland  in  Oregon  amended,  (No.  4,)  .      76 

CENTRAL  PACIFIC  RAILROAD  COMPANY. 

Point  of  junction  of  the,  and  the  Union  Pacific  Railroad  Company 

established  northeast  of  the  station  at  Ogden,  (No.  12,)      .  .      80 

Certain  sections  of  land  granted,  ,  .  .  .  .80 

Price  of  the  lands,  .  .  .  .  .81 

One  section  to  be  reserved  for  schools, .  .  .  .  .81 

CHEROKEE  LANDS. 

Certain,  in  Kansas  to  be  surveyed  and  offered  for  sale,  (No.  58,)    .    115 

CHEROKEE  STRIP  IN  KANSAS. 

Settlers  on,  allowed  until  January  1, 1875,  to  make  proof  and  pay- 
ment, (No.  107,)  •  .  .  .  .  .  .147 

CHEYENNE,  WYOMING. 

Reservation  of  certain  public  land  for  construction  of  water  reser- 
voir, for  (No.  222,)  ....  .  .    177 

CHICAGO  AND  NORTHWESTERN  RAILWAY  COMPANY. 

May  change  a  part  of  their  projected  line  of  railway,  (No.  62,)        .    117 
Former  grants  of  land  not  afiected,        .....    118 

CHICAGO,  ROCK  ISLAND  AND  PACIFIC  R.  R.  CO. 

Title  to  certain  lands  in  Iowa,  confirmed  to,  (No.  86,)  ,  .    133 

CHIPPEWA  LANDS  IN  MICHIGAN. 

Those  unsold,  to  be  restored  to  market  unoccupied,  to  be  open  to 
homestead  entry  by  Indians  for  six  months,  (No.  80,)        .  ,    129 
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CHIPPEWA  LANDS  IN  MICHIGAN,  ConHnued.  'a<»* 

Collector  of  customs  to  select  for  minor  children,        .  .  .    130 

Not  to  be  taken  under  land-grants,        .....    130 

CHIPPEWAS  AND  OTTAWAS  OF  MICHIGAN. 

Patent.(«  to  be  issued  to,  for  selection  made  by  them  in  certain  lands 
in  Michigiin,  but  not  regularly  reported  and  approved  prior  to 
act  1872,  ch.  424,  (No.  143,) 171 

CLAIMANTS  ON  PUBLIC  LANDS. 

Having  color  of  title,  <&c  ,  but  found  in  the  proper  action  not  to  be 
rightful  owners,  rights  and  remedies  of,  (No.  109,)  .  *    148 

COAL. 

Mines  of,  excluded  from  act  of  1872,  ch.  152,  (No.  88,)  .  .    135 

COAL  LANDS. 

Act  to  provide  for  the  sale  of  the,  (No.  94,)     .  .  .  .138 

COLORADO. 

Arkansas  Valley  land  district  established  in,  (No.  155,)        .  .    174 

States  Freehold  Laud  and  Emigration  Company,  (No.  162,) 
Pre-emption  laws,  Ac,  extended  to,  (No.  26,)  .  .  .    174 

Fort  Collins  reservation  in,  made  subject   to    pre-emption    and 

homestead  entry,  (No.  59,)       ......    116 

Fort  Revnolds  military  reservation  in,  and  buildings,  to  be  sold, 

(No.  228.) •  .    177 

Del  Norte  land  district  created  in,  (No.  230,)    .  .  .  .177 

Right  of  way  through  public  lands  in,  granted  to  Arkansas  Valley 

Railway  Company,  (No.  127,)  ......    159 

Grant  of  lands  to,  for  several  purposes,  ....    169 

Of  salt-springs,  (No.  137,)  .  .  .  .  .  .166 

Of  5  per  cent,  of  proceeds  of  sales  of  lands,    .  .  .  .167 

Unexpected  balance  of  appropriation  for,        ....    167 

Legislative  expenses  of  Territory  of,     .....    167 

School  funds  of,     .......  .    167 

Mineral  lands  In,    ........    167 

COUSIN.  BARTHOLOMEW. 

Act  for  the  relief  of  certain  purchasers  of  land  from  the  legal  rep- 
resentatives of,  (No.  175,)         ......    175 

Act  for  the  relief  of  those  claiming  lands  under,  extended  for  one 
year,  (No.  201,)  ........    176 


174 
174 


D. 

DAKOTA. 

Boundary  line  between,  and  Nebraska,  established,  when.  (No.  149,) 
Springfield  and  Pembina  land  districts  established  in,  (No.  152.)  . 
Persons  holding  pre-emptions  on  public  lands  in.  <&c.,  to  have  one 

vear  additional  to  make  final  proof,  &c.,  (No.  55.)    .  .    114 

western  boundary  of.  readjusted  portion  of,  added  to  Montana, 

(No.  210,)  .     *      .  .  .  .  •  .  .176 

Establishment  of  Bismarck  land-district  in,  (No.  225,)  .  .    177 

Secretary  of  Interior  to  withdraw  from  sale,  &c.,  one  hundred  and 
sixty  acres  included  within  limits  occupied  by  Holy  Cross  Mis- 
sion, (No.  241,)     ...  ....    177 

DAKOTA  GRAND  TRUNK  RAILWAY  COMPANY. 

Right  of  way  through  the  public  lands,  granted  to,  (No.  65,)  .    119 

DAKOTA  LAND  DISTRICTS. 

Established  in  Dakota  Territory,  (No.  195,)      •  .  •  -176 

DAKOTA  SOUTHERN  RAILROAD  CO. 
Declared  a  legal  corporation,  and  votes  of  counties  or  towns  granting 

aid  to  its  construction  not  invalidated,  (No.  63,)      .  .  .    118 

DALLES  CITY.  OREGON, 

May  use  the  waters  of  Mill  creek  flowing  through  the  reservation 
ofFortDalles,  Oregon,  (No.  32,),       .  •  .  .  .93 

DALLES  LAND-DISTRICT. 

In  Oregon,  established,  (No.  235,)  .  .  .  .  .177 
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DEL  NORTE  LAND-DISTRICT.  ^^oi. 

In  Colorado,  created,  (No.  ^,)  ......    177 

DENVER  AND  RIO  GRANDE  RAILWAY  CO. 

Rigiit  of  way  through  the  public  lands,  granted  to  the,  (No.  75,)    .    126 
Railway  when  to  be  comi^leted,  .  .  .  .  •    127 

Clerical  error  in  act  granting  right  of  way  to,  corrected  by  insert- 
ing a  certain  proviso,  (No.  144,)  .  .  .  .  .172 

DESERT  LANDS. 

In  Lassen  County,  California,  entry  of,  by  citizens  reclaiming  by 

irrigation,  (No.  140,)      ..••...    169 
Steps  to  be  taken  and  proof  of  reclamation  desert  lands  defined,     169 

DICKINSON  COUNTY,  IOWA. 

Selections  of  swamp-lands  in,  may  be  received,  Ac,  (No.  46,)  .    106 

DIMINISHED  RESERVE  LANDS  IN  KANSAS. 

Undisposed  portion  of,  to  be  subject  to  entry  in  tracts  not  exceed- 
ing 160  acres,  (No.  125,)  ......    156 

DISPOSSESSED  OCCUPANTS. 

Of  public  land,  rights  and  remedies  of,  in  certain  cases,  (No.  109,)  .    148 

DUBUQUE,  IOWA. 

Title  of  the  United  States  to  a  certain  lot  of  land  in,  released  to, 
(No.  178,) 175 

£. 

EASTERN  NEVADA  RAILROAD  COMPANY. 

Right  of  way  through  public  lands,  granted  to.  (No.  81,)        .  .    130 

EAST  FLORIDA  LAND  DISTRICT. 

Established  in  Florida  with  office  at  Gainesville,  (No.  203,)  .    176 

ELKO  LAND  DISTRICT. 

In  Nevada,  established,  (No.  187,)  .....    175 

EXEMPTION. 

Land  acquired  by  settler  under  act  encouraging  the  growth  of  tim- 
ber upon  western  prairies,  not  liable  for  previous  debts,  (No.  92,)     136 

P. 

FEES. 

For  entering  land  for  cultivation  of  timber,  (No.  103,)  143 

Of  registers  and  receivers  where  land  entered  for  cultivation  of 
timber,     .........    143 

FLATHEAD  INDIANS. 

To  be  removed  from  Bitter  Root  Valley  to  the  Jocko  reservation, 
(No.  70,)    .  .  .  .  .  .  .    *       .  .122 

FLORIDA. 

Grant  of  the  Chattahoochee  Arsenal  to,  for  educational  purposes* 

(No.  171,) 175 

Title  derived  from  the  United  States  to  certain  lands  in,  between 

the  Orr  and  Whitney  line  and  the  Watson  line,  confirmed,  (No. 

OLj)  ■•.•...••     109 

International  Ocean  Telegraph  Company  may  pre-empt,  &c.,  cer- 
tain public  lands  in,  (No.  68,)  .  .  .  .  .  .121 

Right  of  way  through  public  lands  in,  granted  to  the  Great 

Southern  Railway  Company,  iNo.  69,)  ....    122 

East  Florida  land  district  established  in,  with  office  at  Gainesville, 

(No.  203,) 176 

Provisions  of  act  for  acijusting  private  land  claims  in,  extended  for 

three  years,  (No.  79,)    .  .  .  ,  •  .  .129 

Claimants,  if  possession  has  been  continuous  since,  &c.,  to  have 

their  claims  confirmed  .......    129 

FLORIDA  STATE  AGRICULTURAL  COLLEGE. 

Certain  College  Scrip  to  be  issued  to  the  secretary  of  the  board  of 
trustees  of,  (No.  82,)      .  .  .  ,  .  ,  ,131 

65 
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FORFEITURES.  'a««- 

Of  lands  granted  to  Placerville  and  Sacramento  Railroad  Company, 
(No.  lOlp 148 

None,  of  rights  of  settlers  on  Cherokee  strip  for  failure  heretofore 
to  make  proof  and  payment,  (No.  107,)         ....    147 

Of  lands  granted  to  Stockton  and  Copperopolis  Railroad  Company, 
(No.  113J .150 

Of  possessory  rights  of  British  subjects  within  limits  subject  to 
arbitration  of  Kmperor  of  Germany  who  fail  to  enter  and  pay 
for  lands  claimed  within  one  year,  TNo.  117^  .  .  .    151 

Of  rights  and  claims  of  persons  purchasing  Kansas  Indian  lands 
who  fail  to  make.payment  within  ninety  days  afterdate,  (No.l25,)    156 

Of  claims  to  Osage  Indian  lands  for  failure  to  make  application 
within  three  months,  (No.  128,)  .....    159 

FORT  BRADY,  MICHIGAN. 

Part  of  military  reservation  of,  donated  to  school -districts  number- 
ed one,  of  township  of  Sault  Sainte  Marie,  (No.  240,)  .  .    177 

FORT  COLLINS  MILITARY  RESERVATION. 

Lands  constituting,  in  Colorado  Territory,  made  subject  to  pre-emp- 
tion and  homestead  entry,  (No.  59,)    .  .  .  .  *    116 

FORT  DAKOTA  MILITARY  RESERVATION. 

Vacated  and  lands  subject  to  private  entry,  (No.  24,)  .  .      87 

Existing  rights  not  affected,        .  .  .  .  .  .87 

FORT  GRATIOT  LIGHT-HOUSE  RESERVATION. 

Portion  of,  to  be  plotted  and  sold  at  public  auction,  (No.  209,)  •    176 

FORT  GRATIOT  MILITARY  RESERVATION. 

Grant  of  portion  of,  to  city  of  Port  Huron  for  a  public  park,  (No. 

14o,^  •  .......a     174 

Appropriation  to  complete  the  survey  and  subdivision  of,  (No.  150,)    174 
Part  or,  granted  to  Port  Huron  for  a  cemetery  may  be,  upon  re- 
quest, surveyed  and  platted  into  streets  and  sold  at  public  auc- 
tion, (No.  215.)    176 

FORT  LEAVENWORTH  MILITARY  RESERVATION. 

]?art  of,  may  be  sold  to  the  Kansas  Agricultural  and  Mechanical 
Association,  (No.  185,)    .......    175 

FORT  LYON  MILITARY  RESERVATION. 

Right  of  way  through,  granted  to  Arkansas  Valley  Railway  Com- 
pany, (No.  127,)  ........    159 

FORT  RANDALL  MILITARY  RESERVATION. 

Portions  of,  transferred  to  custody  of  Secretary  of  the  Interior,  (No. 
108,)        '.  .  .  .  .  .  .  .  .147 

FORT  REYNOLDS  MILITARY  RESERVATION, 

Secretary  of  War  to  transfer  the,  to  the  Secretary  of  the  Interior 
for  disposition  for  cash,  (No.  228,)      .....    177 

FORT  RIDGELY  MILITARY  RESERVATION. 

In  Minnesota,  to  be  disposed  of,  (No.  159,)        ....    174 
Settlers  on,  in  Minnesota,  to  have  until  March  1, 1874,  to  make 
proof  and  payment,  (No.  205,)  .....    176 

FORT  RIPLEY. 

Portion  of  military  reservation  at,  to  be  sold  at  public  auction, 
(No.  212,) 176 

FORT  SANDERS  MILITARY  RESERVATION. 

Area  of,  reduced,  (No.  112,)         ......    149 

FORT  STANTON,  NEW  MEXICO. 

Limits  of  military  reservation  at,  to  be  reduced,  (No.  60,)   .  .    117 

FORT  STEILACOOM  MILITARY  RESERVATION. 

Portion  of,  granted  to  Washington  Territory  for  establishment  of 
an  insane  asylum,  (No.  224,)    .  .  .      '      .  .  .177 

FORT  WALLA-WALLA. 

Patent  to  issue  to  John  C.  Smith  for  portion  of  military  hay  re- 
serve of,  (No.  194,)         .  .  .  .  .  .  .176 
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FORT  WALLA-WALLA,  Continued.  paor. 

Military  reservation  at,  may  be  sold,  (Nos.  202,  204,)  .  .    176 

Military  reservation  at,  each  subdivision  to  be  sold  separately  at 
.  public  auction,  (No.  204,)  ......    176 

FORT  WHIPPLE  MILITARY  RE&ERVATION. 

Portion  of,  to  be  turned  over  to  Department  of  Interior  for  resto- 
ration to  public  domain,  (No.  122,)     .....    155 

FORT  YUMA  MILITARY  RESERVATION. 

Portion  of,  to  be  turned  over  to  Department  of  Interior  for  restora- 
tion to  public  domain,  (No.  122,)         •            .            .            .            .    155 
Part  of,  may  be  included  under  patent  for  town-site  of  Yuma, 
Ariz.,  (No.  236.) 177 

FOWLKES,  WILLIAM  C. 

Entry  by,  on  Fort  Kearney  military  reservation  confirmed,  and. 
patent  issued,  (No.  254,)  .  .  .  .  .  .178 

FRACTIONAL  TOWNSHIPS. 

In  Missouri,  appropriation  of  land  to  certain,  for  school-purposes, 

(No.  123.) 155 

Lands,  how  to  be  selected  and  held,     .  .  .  .  .156 

FRANKS,  E.  A. 

Tract  of  land  in  Mackinaw,  Michigan,  granted  to,  (No.  180,)  .    175 

G. 

GADSDEN  TREATY. 

Title  of  United  States  to  certain  lands  in  Pima  County,  Arizona, 
relinquished  to  certain  persons  of  Mexican  birth  who  became 
citizens  under,  (No.  132,)         ......    162 

GARVEY,  WILLIAM  M. 

Land  title  of,  confirmed,  (No.  241},)      .  ,  •  •  .     178 

GILA  LAND  DISTRICT. 

In  Arizona,  established,  (No.  211,)         .....    176 

GRASSHOPPERS. 

Settlers  on  land  invaded  bjr,  may  be  absent,  Ac,  (No.  115,)  .  .    150 

Homestead  and  pre-emption  settlers  whose  crops  were  destroyed 
by,  in  1874,  allowed  to  be  absent,  &c.,  (No.  130,)      .  .  .    161 

GREAT  AND  LITTLE  OSAGE  TRIBE  OF  INDIANS. 

Bona-fide  settlers  on  certain  lands  acquired  from,  may  purchase 
the  same,  (No.  5,'j  .  .  .  .  .  .  .76 

GREAT  SOUTHERN  RAILWAY  COMPANY. 

Right  of  way  granted  to,  through  the  public  lands  in  Florida, 
(No.  69,) 122 

GREEN  BAY  AND  LAKE  PEPIN  RAILROAD  COMPANY. 

Right  of  way  granted  to  cross  the  Oneida  reservation,  (No.  183,)    .     175 

GRIGNON.  LOUIS. 

Title  of,  to  certain  land  in  Wisconsin,  confirmed,  (No.  252,)  .    178 

GROS  VENTRES  INDIANS. 

Establishment  of  reservation  in  Montana  for  the,  (No.  104,)  .     145 

GUADALUPE  HIDALGO. 

Title  of  United  States  to  certain  lands  in  Pima  County,  Arizona, 
released  to  certain  persons  of  Mexican  birth  who  became  citi- 
zens under  treaty  of,  &c.,  (No.  132,)    .  *  .  .  .     162 


HALF  BREEDS  AND  MIXED  BLOODS. 

Of  Osage  Indians,  may  enter  one  hundred  and  sixty  acres  of  land 
in  the  diminished  Osage  reservation  in  Kansas,  (No.  181  i,)  .    175 

HARGIS,  SIMEON. 

Entry  by,  on  Fort  Kearney  military  reservation,  confirmed,  and 
patent  issued,  (No.  254J  ......    178 
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HARRISON  AND  DARDANELLE  LAND  DISTRICTS.  ^^<^^ 

In  Arkansas,  established,  (No.  165,)        .  .  •  .  .    176 

HEIRS  OF  MOSES  AUSTIN. 

Release  to,  of  title  of  United  States  to  certain  lands  in  Missouri,. 
(No.  219,) 177 

HENDERSON,  THOMAS. 

May  enter  certain  lands  in  Wayne  County,  Michigan,  (No.  242,)    .    178 

HOLLAND,  DANIEL  P. 

Proprietor  of  Jacksonville,  Pensacola  and  Mobile  Railroad,  grant 
to,  of  right  of  way  and  materials  for  construction  of  railroad, 
(No.  141,) 170 

HOLT  COUNTY,  MISSOURI. 

Land  to,  for  school  purposes,  (220,)         .....    177 

HOLY  CROSS  MISSION,  DAKOTA  TERRITORY. 

Secretary  of  Interior  to  withdraw  from  sale,  «&c.,  one  hundred  and 
sixty  acres  included  within  limits  occupied  by,  (No.  241,)  .    177 

HOMESTEADS. 

Certain  honorably  discharged  soldiers,  sailors,  and  marines,  may 
enter  upon,  &c.,  not  over  one  quarter  section  of  certain  public 

lands  as,  Ac,  (Nos.  49,  73,) 107-125 

When  certain  lands  in  Pima  County,  Arizona,  to  be  open  to  settle- 
ment as,  (No.  132,)        .  ......    162 

When  settlers  on  certain  lands  in  Missouri  claimed  to  be  swamp, 
&c.,  to  have  priorty  of  right  to,  (No.  135,)     ....    165 

Certain  Indians  entitled  to,  (No.  136,)    .  .  .  .  .    165 

Alienation  or  incumbrance  of  title,  (No.  136,)  .  .  .165 

Interest  of,  in  tribal  property,     ,...,.    165 
Certain  entries  of,  by  Indians  confirmed,         ....    166 

Rights  of  persons  under,  to  certain  land  in  Missouri  not  prejudiced 
by  grant  to  Scott  County,  (No.  233,)   .  .  .  .  .177 

HOMESTEAD  ACT. 

Benefit  of,  extended  to  settlers  on  pre-empted  lands  in  Bitter  Root 

Valley,  (No.  102,) 143 

Provisions  of,  extended  to  other  lands  of  the  United  States  on  the 
line  of  the  Texas  Pacific  Railroad.  Company,  and   not  granted 

thereto,  (No.  33,) 93 

Certain  applications  under,  on  public  lands  in  Iowa  declared  valid, 

(No.  248.)  • 178 

Adverse  claims  under  not  afiected,         .....    178 
Rights  of  railroad  companies  not  afiected,        ....    178 
Bona-fide  settlers,  under  the,  who  have  filed  applications,  &&,  and 
have  been  subsequently  appointed  registers  or  receivers  may 
perfect  their  title,  (No.  43,)       .  .  •  .  .  .105 

HOMESTEAD  AND  PRE-EMPTION  SETTLERS.     {See  Settlers.) 

Rights  of  certain,  onTarkio  Lake  not  afiected  by  act  granting  lands 

to  Holt  County,  (No.  220,)         .  .  .  .  .  .177 

Cultivating  timber,  when  to  receive  patent  for  homestead,  (No.  103,)    145 
On  lands  formerly  included  in  Fort  Sanders  military  reservation  to 

have  right  to  make  proof  and  payment,  when,  (No.  112,)  .  .    149 

On  lands  in  Minnesota  and  Iowa  invaded  by  grasshoppers  may  be 

absent  until  May  1,  1876,  under  certain  regulations,  (No.  130,)     .    161 
Like  exemption  extended  to  settlers  of  1874,  (No.  115,)        .  .    151 

Certain  Afiidavits  irregularly  made  by,  legalized  and  confirmed, 

(No.  119,) 153 

Adverse  rights  not  impaired,  except,  &c.,  ....    153 

Grant  of  land  to  Nevada  County  Narrow-Gauge  Railroad  Company 

not  to  take  efi*ect  on  lands  of,  (No.  118,)        ....    153 
On  railroad-lands,  when  title  mav  be  perfected,  (No.  120,)    .  .    154 

Rights  of,  on  certain  lands  in  Missouri  not  to  be  prejudiced,  by 

issue  of  patent  to  Scott  County,  (No.  233,)     ....    177 

HOMESTEAD  ENTRY. 

Act  to  legalize  entry  under  homestead  laws  in  certain  cases, 
(No.  119,) ■  .  .    163 
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On  public  lands  in  certain  States,  who  were  burned  out,  and  the 
heirs  of  those  burned,  to  have,  until  January  1,  1873,  to  rebuild, 
Ac,  (No.  74,)        .  .  .  .  .  .  .126 

JCJpon  public  lands  may  alienate  portions  of  their  estate  for  church, 
school,  &c.,  purposes,  or  for  right  of  way  for  railroads,  (No.  91,)  .    136 

Upon  public-lands  may  alienate  portions  of  their  estate  for  church, 
school,  Ac,  purposes,  or  for  right  of  way  for  railroads,  (No.  91,)  .    136 

Who  have  heretofore  entered  less  than  one  hundred  and  sixty 
acres  may  make  up  the  difference,  (No.  93,)  .  .  .137 

Cultivating  timber,  provision  as  to,  (No.  92,)    .  .  .  .    136 

Quantity  and  value  of  certain  lands  in  Iowa,  held  by,  to  be  ascer- 
tained and  reported  to  Congress,  (No.  99,)     ....    141 

On  Public  lands,  whose  crops  were  destroyed  by  grasshoppers  in 
1874,  allowed  to  be  absent  until,  Ac,  (No.  130,)        .  .  .161 

HOT  SPRINGS  RESERVATION.. 

In  Arkansas,  persons  claiming  title  to,  may  bring  suit  in  the  court 
of  claims  to  settle  same,  (No.  156,)     .....    174 

HOUGHTON  AND  ONTONAGON  RAILROAD  COMPANY. 

May  re-survey  and  locate  anew  part  of  its  road,  (No.  44,)     .  .    105 

HUDSON'S  BAY  COMPANY.    {See  BrUish  Subjects.) 

App>ointment  of  a  commissioner  to  ascertain  possessory  rights  of, 
Ac,  (No.  117,) .152 

• 

I. 

INDIANA. 

Time  within  which  the  State  of,  may  provide  an  agricultural  col- 
lege extended,  (No.  82,)  ......    131 

INDIANS. 

Certain,  entitled  to  benefit  of  homestead,         ....    165 
Title  to  lands  acauired  not  subject  to  alienation  or  incumbrance, 
for  how  long,  (No.  136,)  .  .  .  .  .  .165 

INDIAN  LANDS. 

Provisions  concerning  the  sale,  Ac,  of,  in  Bitter  Root  Valley,  Mon- 
tana, (No.  102,)    ........  143 

Cherokee  strip,  Kansas,  (No.  107,)  .....  147 

Kansas  Indian  lands  in  Kansas,  (No.  125,)       ....  156 

Miami  Indian  lands  in  Kansas,  (No.  126,)         ....  158 

New  York  Indian  lands  in  Kansas,  (No.  126,)  .  .  .  158 

Osage  Indian  lands  in  Kansas,  (No.  128,)  ....  159 

INDIAN  RESERVATION. 

In  Montana,  establishment  of  an,  for  Gros  Ventre,  Piegan,  Blood, 
Blackfoot,  River  Crow,  and  other  Indians,  (No.  104,)         .  .    145 

At  White  Earth,  Minnesota,  grant  of  land  on,  to  Domestic  and  For- 
eign Missionary  Society  of  P.  E.  Church,  for  missionary  and 
school  purposes,  (No.  224 J,)      .  .  .  .  .  .177 

Relinquishment  of  portion  of  the,  of  Ute  Indians  in  Colorado, 
(No.  106,)  .........    146 

INDIAN  TRUST-LANDS  AND  DIMINISHED  RESERVE  IN  KANSAS. 
{S^e  Kansas  Indian  Lands.) 
Provisions  for  payment  for,  Ac,  (No.  125,)       ....    157 

INTERNATIONAL  OCEAN  TELEGRAPH  COMPANY. 

May  pre-empt  certain  public  lands  in  Florida,  for  stations,  (No.  68,)    121 

INSANE  ASYLUM. 

Grant  of  portion  of  Fort  Steilacoom  military  reservation  for  estab- 
lishment of,  in  Washington  Territory,  (No.  224,)     .  .  .177 

IOWA. 

Selections  of  swamp  lands  in  certain  counties  in,  to  be  received, 
Ac,  (No.  46.)       ........    106 

Title  to  certain  lands  in,  confirmed  to  the  Mississippi  and  Missouri 
R.  R.  Co.,  and  the  Chicago,  Rock  Island,  and  Pacific  R.  R.  Co., 
(No.  86,)    .  .  .  .  .  .  .  .  .133 
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IOWA,  Qmtinv^d.  ^^^^ 

Quantity   and   value   of  certain   public    lands  in,  held  by  pre- 
emption and  homestead  settlers,  to  be  ascertained,  (No.  99,)        .    141 
Certain  settlers  on  lands  in,  invaded  by  grasshoppers  may  be  ab- 
sent, Ac,  (No.  115,)        .  .  .  .  .  .  •    1^ 

Title  to  certain  public  lands  certified  to,  confirmed,  (No.  182,)         .    175 

J. 

JACKSON,  LANSING,  AND  SAGINAW  RAILROAD  COMPANY. 

May  change  its  northern  terminus  and  alter  its  location,  (No.  39,)    103 

JACKSONVILLE  AND  SAINT  AUGUSTINE  RAILROAD  COMPANY. 
Right  of  way  through  public  lands  granted  to,  (No.  72,)        .  .    125 

JACKSONVILLE,  PENSACULA  AND  MOBILE  RAILROAD. 

Right  of  way,  Ac,  ^nted  to  Daniel  P.  Holland,  proprietor  of,  for 
construction  of  railroad,  Ac,  (No.  141),        ....    170 

KANSAS. 

Act  for  the  relief  of  settlers  upon  the  absentee  Shawnee  lands  in, 

(No.  131,)  .  .  . 162 

Arkansas  land  district  established  in,  (No.  164,)  .  .  .174 

Republican  land  district  in,  authorized,  (No.  161,)      .  .  .    174 

Osage  Indians  to  be  removed  from,       .  .  .  .  .90 

Provision  as  to  sales  of  lands  of  Osag;e  Indians  in,  (No.  27i,)  .      90 

Certain  useless  militarv  reservations  in,  may  be  sold,  (No.  32,)  .  93 
'I  Northwestern  "  land  'district  in,  established,  (No.  198,)        .  .176 

Certain  lands  in,  ceded  to  the  United  States  by  the  Quapaw  Indians, 

open  to  entry  and  pre-emption,  (No.  71,)  ....  124 
Act  for  relief  of  settlers  on  Osage  Indian  lands  in,  (No.  56,)  .    114 

Certain  Cherokee  lands  in,  to  oe  surveyed  and  offered  for  sale, 

(No.  58,)   .  .  .  .  .  .  ...    115 

The  legislature  of,  may  remove  restrictions  upon  the  alienation  of 

certain  Miami  Indian  lands  in  that  State,  (No.  85,)  .  .    133 

Act  for  the  sale  of  certain  New  York  Indian  lands  in,  (No.  89,)  .  135 
Two  additional  land-districts  established  in,  (No.  229),  .  .    177 

KANSAS  AGRICULTURAL  AND  MECHANICAL  ASSOCIATION. 
Portion  of  the  Fort  Leavenworth  military  reservation  may  be  sold 
to,  (No.  185,)        ........    175 

Reservation  of  the  coal,  ^c,  underlying  the  same,     .  .  .    175 

KANSAS  INDIANS. 

Unsold  lands  of,  in  Kansas,  to  be  appraised  and  sold,  (No.  54,)       .    112 

KANSAS  INDIAN  LANDS. 

Settlers.  <&c,  on  Indian  trust-lands  may  make  payment  of  the  ap- 
praised value  of  their  lands,  how,  (No.  125,)  .  .  .    156 

L. 

LA  MESSILLA  LAND  DISTRICT. 

Establishment  of,  in  New  Mexico,  (No.  221,)  .  .  .  .177 

LANDCLAIMS,  PRIVATE. 

In  Florida,  Georgia  and  Louisiana,  (No.  79,)    ....    129 
In  Missouri,  rights  of  United  States  to  certain,  released  to  holders 
of  equitable  titles,  (No.  Ill,)    ......    148 

LAND  DISTRICTS. 

Boundaries  of,  may  be  changed  and  re-established  by  the  Presi- 
dent of  the  United  States  in  his  discretion,  (No.  16,)        .  .      83 

When  new,  are  made  by,  &c.,  business  in  the  original  districts  to 
be  done  without  change  until  the  new  districts  are  opened  by 
public  announcement,  (No.  64) ;  certain  sales  of  land  heretofore 
made  confirmed,  .......    119 

Springfield  and  Pembina,  established  in  Dakota,  (No.  152,)  .  .    174 

Arkansas  in  Kansas,  (No.  154,)    ......    174 
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LAND  DISTRICTS,  Continued.  ^^^^ 

Arkansas  Valley  in  Colorado,  (No.  155,)  .  .  .  •    ^^i 

Harrison  and  Dardanelle  in  Arkansas,  (No.  165.)        .  .  .175 

Shasta,  in  California,  established,  (No.  169,)     ....    175 
Republican  in  Kansas,  (No.  161,)  .'  .  .  .  .    174 

Snsanville,  in  California,  (No.  173,)        .....    175 

Walla- Walla  in  Washinj^ton,  (No.  181,) 175 

Elko  in  Nevada,  (No.  187,) 175 

Additional  in  Minnesota,  (Nos.  188  and  196,)  .  .  .  175-76 

Dakota  in  Dakoto,( No.  195.) 176 

Western  in  Nebraska,  (No.  191,) .  .....    175 

Republican  Valley  in  Nebraska,  (No.  191,)        ....    175 

Linkton  in  Oregon,  (No.  192,)     ......    176 

Northwestern  in  Kansas,  (No.  198,)        .  .  .  .  .176 

Monroe  in  Louisiana,  (No.  189,)  ......    175 

Jaynesville  (Gainasville)  in  Florida,  (No.  203)  .  .  .176 

Gila  in  Arizona,  (No.  211,)  .  .  .  .  .  .176 

La  Messilla,  in  New  Mexico,  (No.  221,)  .  .  .  .177 

Bismarck  in  Dakota,  (No.  225,)    .  .  .  .  .  .177 

Western,  in  Kansas,  (No.  229,)    .  .  •  .  .  .177 

Arkansas  Valley,  in  Kansas,  (No.  229,).  .  ,  .  .177 

Del  Norte,  in  Colorado,  (No.  230.) 177 

Bozetnan,  in  Montana,  (No.  231,)  .  .  .  .  .177 

Dalles  District  in  Oregon,  (No.  235,)      .  .  .  .  •    177 

LAND-GRANT  RAILROADS. 

Actual  settlers  who  have  paid  for  lands  within  limit43  of  grants  to, 
forfeited  to  United  States  by  failure  to  build  road,  entitled  to  enter 
unoccupied  lands,  &c.,  (No.'  146,)  .....    173 

LAND-SCRIP,  AGRICULTURAL  COLLEGE. 

Lost,  canceled,  or  destroyed  may  be  re-issued  in  certain  cases,  (No. 
116) 151 

LAND-TITLES. 

Adverse,  in  Missouri,  not  affected  by  release  of  United  States  to 
heirs  of  Moses  Austin,  (No.  219,)         .  .  .  .  .177 

Holt  County,  Missouri,  to  make,  to  settlers  on  Tarkio  Lake,  on  pay- 
ment, Ac,  (No.  220. )      .  .  .  .  .  .  .177 

Release  by  United  States  to  holders  of  certain  equitable,  in  Mis- 
souri, (No.  Ill,)  ........     148 

Of  settlers  on  railroad-lands,  when  may  be  perfected,  (No.  120,)      .     154 
Rulings  of  Interior  Department  not  confirmed,  .  .  .     154 

Settlers  on  Fort  Whipple,  Fort  Yuma,  and  Camp  Date  Creek  reser- 
vations, when  may  acquire,  (No.  122,)  ....    155 

LAND.  WARRANTS. 

Act  in  relation  to  re-issue  of,  in  certain  cases,  extended  to  agricul- 
turaMand  scrip,  (No.  116.)        .  .  .  .  .  .151 

LANDS  RESERVED  FOR  PUBLIC  USE. 

•Cutting  or  destroying  trees  on,  of  the  United  States,  punishment, 
(No.  138,) 167 

LASSEN  COUNTY,  CALIFORNIA. 

Citizens  to  be  entitled  to  enter  lands  in,  reclaimed  by  irrigation, 
(No.  140,)  ........    169 

LEAVENWORTH.  LAWRENCE  AND  GALVESTON    RAILROAD 
COMPANY. 
May  relocate  a  portion  of  its  road,  (No.  42,)     .  .  *  .     105 

LITTLE  OSAGE  INDIANS. 

Provisions  concerning  the  removal  and  lands  of  (No.  27},)  .      90 

LITTLE  ROCK  AND  FORT  SMITH  RAILROAD  COMPANY. 

Time  for  completion  by,  of  first  section  of  twenty  miles  of  road 
extended,  (No.  3,)  .......      75 

Repeal  of  ])rovisoa8  to  mode  of  sale  of  land  in  act  .to  extend  time, 
Ac,  (No.  8,)  ........      78 

LINKTON  LAND  DISTRICT. 

In  Oregon,  established,  (No.  192,)  .  .  .  .  .176 
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LOUISIANA.  i^AOB. 

Certaia  useless  military  reservations  in  may  be  sold,  (No.  32,)        .      93 
Provision?  of  act  for  adjusting  private  land-claims  in,  extended  for 
three  years,  (No.  79,)    .     -      .  .  .  .  .  .129 

LUCAS  COUNTY,  IOWA. 

Selections  of  swamp  lands  in,  to  be  received,  Ac,  (No.  46,)  •    106 

M. 

MACKINAC,  MICHIGAN. 

Interest  of  the  United  States  in  land  in.  known  as  the  old  Indian 
Dormitory,  given  to  the  trustees  of  public  schools  in,  (No.  168,)  .    175 

MACKINAC  ISLAND,  MICHIGAN. 

National  park  established  in,  (No.  145,)  ....    172 

MARSTON,  STEPHEN. 

Patent  for  certain  lands  to  issue  to  upon  payment,  d^c,  (No.  243,)  .    178 
Rights  of,  in  middle  ground  in  Saginaw  River  notaflfected  by  act 
relinquishing  title  of  United  States  to  riparian  owners,  (No.  232,)    177 

MARVIN,  WILLIAM. 

Seven  thousand  acres  of  land  in  Florida  confirmed  to,  (No.  251,)  .    178 

MENOMONEE  TRIBE  OF  INDIANS. 

Sale  of  certain  lands  reserved  for  the  use  of  the,  authorized,  (No. 
174,)  .........    175 

ME-SHIN-GO-ME-SIA,  MIAMI  INDIANS. 

Partition  to  be  made  of  the  reservation  in  trust  for  the  band  of, 
(No.  200,) 176 

MIAMI  INDIANS  IN  KANSAS. 

Act  to  abolish  the  tribal  relations  of  the,  (No.  100,)   .  .  .     141 

MIAMI  INDIAN  LANDS  IN  KANSAS. 

Removal  of  restrictions  upon  the  alienation  of  certain,  authorized, 
and  assented  to,  (No.  85,)  ......     133 

Settlers  on,  may  make  payment  of  appraised  value,  in  what  man- 
ner, (No.  126,)      ........    158 

MICHIGAN. 

Time  for  reversion  of  public  lands  granted  to,  for  railroad  from  Pere 
Marquette  to  Flint,  extended  five  years,  (No.  37,)    .  .  .    102 

Persons  holding  pre-emptions  on  public  lands  in,  &c.,  to  have  one 
year  additionaf  to  make  final  proof,  (No.  55,)    .       .  •  .    114 

Homestead  settlers  on  public  lands  in,  who  were  burned  ont,  and 
the  heirs  of  those  burned,  to  have  until  January  1, 1873,  to  re- 
build, &c.,  (No.  74,)        .......    125 

Certain  lands  remaining  undisposed  of,  in  the  reservation  of  the 
Ottawa  and  Chippewa  Indians,  to  be  restored  to  market,  (No.  80,).    129 

Mineral  lands  in,  excluded  from  operation  of  act  of  1872,  ch.  152, 
(No.  88,) 135 

MILITARY  HAY  RESERVE. 

Of  Fort  Walla- Walla,  patent  to  issue  to  John  C.  Smith  for  portion 
of,  (No.  194,) 176 

MILITARY  RESERVATION. 

At  Fort  Dakota,  vacated,  and  lands  subject  to  private  entry,  (No.  24,)  87 

No  longer  required  for  military  purposes  may  be  sold  in,  (No.  32.)  93 

Arkansas,  ........  93 


Kansas, 

Louisiana, 

Nevada,    . 

New  Mexico, 

Oregon, (Washington,)  . 

Red  River  Territory,     . 

Wyoming,         .  .    * 
May  be  subdivided  into  tracts  of  less  than  forty  acres 
To  be  appraised  and  sold  at  public  auction 
Unsold  lands  to  be  subject  to  private  entry 
Improvements  to  be  appraised    . 


.  93 

.  93 

.  93 

.  93 

.  93 

.  93 

.  93 

or  town  lots.  93 
.    .  93 

.  93 

.  93 
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MILITARY  RESERVATION,  Qmtinued.  ''aoe. 

Paten  to  not  to  issue,  until,  <&c.,    .  .  ,  .  .  .93 

Dalles  City  may  use  the  waters  of  Mill  creek,  flowing  through  the 
reservation  of  Fort  Dalles,  Oregon,     .  .  .  .  .93 

May  extend  Liberty  street  through  the  reservation  .  .      93 

Grant  of  land  to  .......      93 

Survey  thereof    .  .  .  .  .  .  .  ,93 

At  Fort 'Stanton,  New  Mexico,  limito  of,  to  be  reduced,  (No.  60,)    .    117 

At  Fort  Walla- Walla,  Washington  Territory,  may  be  sold, 
(Nos.  202, 204,) 176 

At  Fort  Ripley,  to  be  sold  at  public  auction,  (No.  212,)         .  .176 

Portion  of,  at  Fort  Steilacoom  granted  to  Oregon  for  insane  asylum, 
(No.  224.) 177 

Portion  of  Camp  Douglas,  at  Salt  Lake,  granted  for  purposes  of  a 
cemetery,  (No.  226,)       .  .  .  .  .  .  .177 

Settlers  on  portion  of,  at  Fort  Randall  to  have  title  to  lands  and 
pay  for  certain  improvemen to,  (No.  108,)      ....     147 

At  Fort  Sanders,  Wyoming  Territory,  area  of,  reduced,  (No.  112,)  .    149 

At  Fort  Reynolds,  Colorado  Territory,  to  be  transferred  to  Secre- 
tary of  Interior  for  disposal  for  cash,  (No.  228,)      .  .  ,177 

Portions  of,  at  Fort  Yuma,  Fort  Whipple,  and  Camp  Date  Creek,  in 
Arizona,  to  be  turned  over  to  Department  of  Interior,  for  res- 
toration to  public  domain,  (No.  122,)  ....    155 

At  Fort  Lyon,  right  of  way  through,  granted  to  Arkansas  Valley 
Railway  Company^,  (No.  127,)  .  .  .  .  .159 

Part  of  militaVy  reservation  of  Fort  Brady,  in  Michigan,  donated 
to  school-district  numbered  one,  in  township  of  Sault  Sainte 
Marie,  (No.  240,) 177 

MILITARY  ROAD. 

From  Fort  Wilkins  to  Fort  Howard,  time  for  the  construction  and 

completion  of,  extended,  (Nos.  153.  193,)  .  .  .    174-176 

In  Oregon,  route  of,  to  be  by  way  of  Camp  Harney,  (No.  28,)         .      91 

•'  MINERAL." 

Word,  in  grant  of  lands  to  Texas  Pacific  Railroad  Company,  not  to 
include  iron  or  coal,  (No.  33,)  .  .  ...      93 

MINERAL  LANDS. 

In  Colorado,  excepted  from  operation  of  granto  to,  in  act  for  ad- 
mission of,  as  a  State,  (No.  88,)  .  .  .  .  .    135 

MINING  CLAIMS,  (No.  57,) .115 

Time  for  first  annual  expenditure  on,  located  prior  to  May  10, 1872, 

extended  (No.  227,)        .  •  .  .  .  .  .177 

Money  expended  in  tunnels  on,  to  be  considered  as  expended  on 

lodes,  (No.  134,) 164 

MINNESOTA. 

Claim  of,  to  lands  for  the  support  of  a  State  University  to  be  al- 
lowed, (No.  21,)   ........      85 

Provision  as  to  certain  Winnebago  Indians  in,  (No.  27i,)     .  .      89 

Some  may  become  citizens,         .  .  .  .  .  .89 

Additional  land  district  established  in,  (No.  188,)       .  .  .175 

Persons  holding  pre-emptions  on  public  lands  in,  &c.,  to  have  one 

year  additional  to  make  final  proof,  &c.,  (No.  55,)  .  .  .114 

Additional  land  district  in,  established,  (No.  196.)      .  .  .176 

Homestead  settlers  on  public  lands  in,  who  were  burned  out,  and 
the  heirs  of  those  burned  out,  to  have.  Until  January  1, 1873,  to 
rebuild,  Ac,  (No.  74,)    .  .  .  .  .  .  .    125 

Actual  settlers  upon  the  late  Sioux  Indian  reservation  in,  to  have 

until  March  1,  1874,  to  make  proof  and  payment,  (No.  205,)         .    176 
Settlers  on  Fort  Ridgely  military  reservation  to  have  same  time, 

(No.  205,) 176 

Mineral  lands  in,  excluded  from  operation  of  act  of  1872,  ch.  152, 

^(No.88.)    .  .  .  • 135 

Certain  actual  settlers  on  Sioux  Indian  reservation  in,  to  have  until, 

&c.,  to  make  proof,  Ac,  of  their  claims,  (No.  1)0,)    .  .  .136 

Time  for  completion  of  certain  railroads  in,  extended,  (No.  217,)    .    176 


^ 
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MISSISSIPPI  AND  MISSOURI  R.  R.  CO,  ^^^^ 

Title  to  certain  lands  in  Iowa  confirmed  to,  (No.  86,)         .  .    133 

MISSOURI. 

Certain  swamp  and  overflowed  lands  granted  to  Scott  county,  Mis- 
souri, existing  rights  not  affected,  (No.  8^.)    .  .  .  .132 
Certain  land-titles  m,  released  to  heirs  of  Moses  Austin,  (No.  219.)     177 
Tarkio  Lake  in,  granted  to  Holt  county  for  school  purposes,  (No.  220,)     177 
Certain  lands  in,  released  by  United  States  to  owners  of  equitable 

titles,  (No.  Ill,)   . 148 

Lands  for  support  of  schools  in  certain  fractional  townships  in,  act 

appropriating,  (No.  123,)  .  .  .  -  .  .    155 

Lands  in,  claimed  to  be  swamp,  <&c.,  when  settlers  on  certain,  to 
have  priority  of  right  to  pre-empt  or  homestead,  (No.  135,)         .     165 

MONROE  LAND  DISTRICT. 

In  Louisiana  re-established,  (No.  189,)    .....    175 

MONTANA. 

Establisliment  in,  of  reservation  for  Qros  Ventre,  Piegan,  Blood, 

Blackfoot,  River  Crow,  and  other  Indians,  (No.  104,)  ,  .     145 

Bozeman  land-district  established  in,  (No.  231,)         .  •  .177 

MOSES  AUSTIN. 

Release  to  heirs  of,  by  United  States,  of  its  title  to  certain  lands  in 
Missouri,  (No.  219,)        .  .  .  .  .  .  .177 

Adverse  rights  of  settlers  and  others  not  impaired,    .  .  .    177 

N. 

NEBRASKA. 

Boundary  line  between,  and  Dakota,  established,  when,  <&c.,  (No. 

Certain  pre-emption  settlers  in,  to  have  one  year  from  passage  of 

act  to  make  proof  and  payment,  (No.  20,)    .  .  .  .85 

Two  new  land  districts  established  in  Western  district,  (No.  191,)  .     175 
Republican  Valley  district,  (No.  191,)     .  .  .  .  .    175 

NEWMEXICO. 

Certain  settlers  in,  entitled  to  rights  of  pre-emption  or  homestead, 
to  have  further  time  for  filing  declaratory  statements  or  making 
entry,  (No.  9,)     ....  .  ,  .       78 

Certain  useless  military  reservations  in,  may  be  sold,  (No.  32,)       .      93 
La  Messilla  land-district  established  in,  (No.  221,)    .  .  .177 

NEW  MEXICO  AND  GULF  RAILWAY. 

Right  of  way,  &c.,  through  public  lands,  and  the  right  to  take  ma- 
terials granted  to  the,  (No.  78,)  .  .  .  .  .    128 

NEW   ORLEANS,  0PEL0USA8  AND  GREAT  WESTERN  RAIL- 
ROAD. 
Lands  granted  to  Louisiana  in  aid  of  the,  and  not  lawfully  dis- 
posed of,  declared  forfeited  to  the  United  States,  (No.  25,)  .       87 

NEW  ORLEANS.  BATON  ROUGE,  AND  VICKSBURG  RAILROAD 
COMPANY. 
May  connect  with  the  Texas  Pacific  Railroad  Company  at  its  eastern 
terminus,  and  have  right  of  way,  (No.  33,)  .  .  .  .93 

NEVADA. 

Certain  useless  militarv  reservations  in,  may  be  sold,  (No.  32,)       .       93 
Elko  land  district  established  in,  (No.  187,)     .           .           .  .175 

Grant  to,  for  college  purposes,  continued  in  force,  provided,  &c., 
(No.  47,) 106 

NEVADA  COUNTY  NARROW-GAUGE  RAILROAD  COMPANY. 
Right  of  way  through  public  lands  from  Colfax  to  Nevada  City, 
California,  granted  to,  (No.  118,)         .....    153 

NEW  YORK  INDIAN  LANDS  IN  KANSAS. 

Act  to  provide  for  the  sale  of  certain,  (No.  89,)  .  .  .  135 

Certain  settlers  upon  and  occupants  of,  may  purchase,  (No.  89,)    .  135 

Purchasers  of,  may  make  payments,  how,       ....  135 

Installments,  when  payable,  (No.  126,)  ....  158 
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iJOLAN,  GERVACIO.  '^o»- 

Grant  of  certain  lands  in  New  Mexico  to,  confirmed,  (No.  19,)       .      84 

NORTHERN  PACIFIC  RAILROAD  COMPANY. 

May  extend  its  branch  line  from  Portland  to  Puget  Sound,  and  con- 
nect the  same  with  its  main  line  west  of  the  Cascade  mountains, 
(No^6,)      .........      77 

May  issue  bonds  secured  by  mortgage,  (No.  14,)         .  .  .81 

NORTHWESTERN  LAND-DISTRICT. 

In  Kansas,  established,  (No.  198,)  .....    176 

O. 

O'BRIEN  COUNTY,  IOWA. 

Selections  of  swamp-lands  in,  may  be  received,  Stc.,  (No.  46.)  .    106 

OCCUPANTS. 

Of  lands  embraced  in  award  made  by  the  Emperor  or  Germany, 
act  to  ascertain  possessory  rights  of,  Slc,  (No.  117,)  .  .    151 

OCCUPYING  CLAIMANTS. 

Of  public  land  having  color  of  title.  &c.,  but  found  not  to  be  right- 
ful owners,  to  be  entitled  to  certain  rights  and  remedies,  (r^o. 
109,) 148 

OLD  INDIAN  DORMITORY. 

Right  of  the  United  States  to  land  so  called  in  Mackinac,  Michisran, 
given  to  the  trustees  of  schools  in,  for  school  purposes,  (No.  168,)    175 

ONEIDA  RESERVATION. 

Right  of  way  across  the,  granted  to  the  Green  Bay  and  Lake  Pepin 
Railroad  Company,  (No.  183,)  .  .  .  .  .175 

ORANGE,  ISABELLA. 

Patent  for  land  in  Ohio  to  issue  to,  (No.  250,)  .  .  •  ,178 

OREGON. 

Assent  of  any  railroad  company  heretofore  designated  by  the  lejsis- 
lature  of,  to  the  act  of  Congress  granting  lands,  <&c.,  may  be  tiled 
within  one  year  from  date,  (No.  4,)    .  .  .  .  .76 

Grant  of  lands  to  aid  in  constructing  railroads  from  Portland  to 

Astoria  and  McMinville,  in,  (No.  10,)  .  .  .*  .78 

Joint  resolution  relative  to  school  lands  in,  assent  of  Congress  to  the 
application  for  schools  by,  in  its  Constitution,  of  the  lands  grant- 
ed to,  (No.  30,)    ........      92 

Certain  useless  military  reservations  in,  may  be  sold,  (No.  32,)       .      93 
Use  of  certain  portions  of  the  Fort  Dalles  reservation,  .  .      93 

Linkton  land  district  in,  established,  (No.  192,)  .  .  .    176 

Lands  granted  to,  for  an  agricultural  college  may  be  selected  from 
any  lands  therein  subject  to  homestead  or  pre-emption  entry, 

(No.  67,) 121 

Patents,  how  to  issue  for  land  granted  to,  in  aid  of  certain  wagon 
roads,  (No.  114,)  ........    150 

Act  not  to  revive  any  expired  land-grant.         ,  ,  .  ,    150 

Dalles  land-district  in,  established,  (No.  235,)  .  .  .    177 

OREGON  CENTRAL  PACIFIC  RAILWAY  COMPANY. 

Act  granting  right  of  way,  &c.,  through  public  lands  to,  (No.  183,)  .    163 

OSAGE  INDIANS. 

Bona-fide  settlers  on  certain  lands  acquired  from,  may  purchase 
the  same,  (No.  5,)  .......      76 

Sale,  &c.,  of  lands  of,  in  Kansas,  (No.  27},)      .  .  .  .90 

I/ands  to  be  open  to  settlement  after  survey,  Ac,  (No.  27},)  .  .      90 

Certain  half-breeds  or  mixed  bloods  of,  may  enter  without  cost,  160 
acres  of  land  within  their  reservation  in  Kansas,  within,  &c.,  on 
which,  Ac.,  (No.  181},)    .......    175 

OSAGE  INDIAN  LANDS,  IN  KANSAS. 

Act  for  relief  of  settlers  on,  (No.  56«)      .....    114 
OSAGE  INDIAN  TRUST  AND  DIMINISHED-RESERVE  LANDS. 

In  Kansas,  settlers  on,  allowed  one  year  to  make  proof  and  pay- 
ment, (No.  128,) 159 


876  INDEX  TO  PART  II. 

OTTAWA  LANDS  IN  MICHIGAN.  ''a®"- 

Those  unsold,  to  be  restored  to  market ;  unoccupied  to  be  open  to 
homestead  entry  by  Indians  for  six  months,  (No.  80,)        .  .    129 

OTTAWAS. 

Patents  to  be  issued  to,  for  selections  made  by  them  in  certain 
lands  in  Michifiran,  but  not  regularly  reported  and  approved 
prior  to  act  of  1872,  ch.  424,  (No.  143,)            .            .            .           .171 
OTTAWA  INDIANS  OF  BLANCH ARD*S  FORK  AND  ROCHE  DE  BCEUF. 
(Nos.  206  and  216,) 176 

OVERFLOWED  LANDS. 

When  settlers  on  certain  lands  in  Missouri,  claimed  to  be,  to  have 
priority  of  right  to  pre-empt  or  homestead,  (No.  135,)       .  .    165 

P. 

PENSACOLA  AND  LOUISVILLE  RAILROAD  CO.  OF  ALABAMA. 
Right  of  way,  materials,  Ac,  (No.  77,)  .  .  .  .  .127 

PEMBINA  LAND  DISTRICT. 

Established  in  Dakote  Territory,  (No.  152),     .  .  .  .174 

PETTIJOHN,  ZACHARIAH. 

Claim  of,  under  homestead  act,  confirmed,  (No.  244),  .  •    178 

"  PLACER  "  CLAIMS. 

To  be  subject  to  entry  and  patent,  (No.  22,)    .  .  .  .86 

PLACERVILLE    AND    SACRAMENTO    VALLEY   RAILROAD    COM- 
PANY. 

Lands  {^ranted  to,  declared  forfeited  to  United  States,  (No.  105,)     .    146 

PIMA  COUNTY,  ARIZ. 

Title  of  United  States  to  certain  lands  in,  released,  &c.,  to  certain 
persons,  (No.  132,)  .......    162 

PINE  GROVE  PARK. 

Grant  of  lands  to  city  of  Port  Huron  for  public  grounds,  to  be 
known  as,  (No.  148,)      .  .  .  .  .  .  .    174 

POINT  SAK  JOSE  MILITARY  RESERVATION. 

Interest  of  the  United  States  in,  relinquished  to  the  city  and 
county  of  San  Francisco,  (No.  158,)    .....    174 

PORT  HURON,  MICHIGAN. 

Portion  of  land  prranted  to,  for  a  cemetery,  may  be  platted  into 
streets  and  sold.  (No.  215),       ......    176 

PORTLAND,  DALLAS,  AND  SALT  LAKE  RAILROAD  CO. 

Rip:ht*of  wav  granted  to,  through  public  lands,  with  land  for  depot, 

Ac,  (No.  i52,)        ........    109 

May  take  from  the  public  lands  materials  to  construct  its  road, 

(flo.  97,) 140 

POSSESSORY  RIGHTS. 

Of  Hudson's  Bay  Company,  Ac,  under  treaty  of  Washington  of 
May  8, 1871,  act  to  ascertain,  Ac,  {See  British  SvihjecU,)  (No.  117,)      151 

PRAIRIES,  WESTERN.    (See  Timber,) 

Act  to  encourage  the  growth  of  timber  upon,  (No.  92,)         .  .    136 

PRE-EMPTION. 

When  settlers  on  certain  lands  in  Missouri  claimed  to  be  swamp, 
Ac,  to  have  priority  of  right  to,  (No.  135,)   ....    165 

PRE-EMPTIONS. 

Persons  holding,  on  public  lands  in  certain  States  to  have  one  year 
addititional  to  make  final  proof,  (No.  55,)     ....    114 

PRE-EMPTpRS.    (See  SeiUen,) 

On  public  lands  in  Minnesota,  time  of,  for  making  final  proof  and 
payment  extended,  (No.  115,) .  .  .  .  .  .151 

PRE-EMPTION  ACTS. 

ProWsions  of,  extended  to  other  lands  of  the  United  States  on  the 
line  of  the  Texas  Pacific  Railroad  Company  and  not  granted 
thereto,  (No.  33,)  .......    100 
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PRE-EMPTION  ACTS,  Cmtinued.  paob. 

Extended  to  Colorado  Territory,  (No.  26,)       .  ,  .  .87 

Settlers  to  file  notice  of  their  claims,     .  .  .  .      88 

Claimants  when  to  make  proof  and  payment,  .  .  .88 

Twelve  months'  additional  time  given  to  certain  settlers  on  the 

public  lands,  to  make  proof  and  payment  for  their  lands  (No.  41 J    104 
Bona-fide  settlers  under  the,  who  have  filed  applications,  <&c.,  ana 
have  been  subsequently  appointed  registers  or  receivers  may  per- 
fect their  title,  (No.  43,)  .  .  .  .  .  .105 

When  certain  lands  in  Pima  County,  Arizona,  to  be  open  to  settle- 
ment under,  (No.  132,)  .......    163 

PRE-EMPTION  ENTRY. 

Rights  of  persons  under,  to  certain  lands  in  Missouri  not  pre- 
judiced by  grant  to  Scott  County,  (Nos.  83  &  233,)    .  .         132-177 

PRE-EMPTION  SETTLERS. 

Certain  in  Nebraska  to  have  one  year  from,  <&c.,  to  make  proof  and 
payment,  (No.  20,)  .......      85 

Act  authorizing  ioint  entry  by.  (No.  95,)  ....    139 

Quantity  and  value  of  certain  lands  in  Iowa  held  by,  to  be    ascer- 
tained and  reported  to  Congress,  (No.  99,)  ....      141 

Upon  public  lands,  may  alienate  portions  of  their  estates  for 

church,  &c.,  purposes,  or  for  right  of  way  to  rail-roads,  (No.  91,)    136 
On  lands  invaded  by  grasshoppers,  provisions  concerning,  (No.  115,)    150 
On  public  lands,  whose  crops  were  destroyed  by  grasshoppers  in 
1874,  allowed  to  be  absent,  &c.,  (No.  130,)     .  .  .  .161 

PUGET  SOUND  AGRICULTURAL  COMPANY. 

Bona-fide  settlers  upon  the  lands  of  the,  entitled  to  the  benefits  of 
the  donation  law  of  September  27, 1850,  and  amendments  thereto, 
(No.  38,) 103 

Q* 

QUAPAW  INDIANS. 

Declaration  of  the  intent  of  an  amendment  to  the  treaty  with  the, 
(No.  71,) 124 

B. 

RAILROAD  AND  TELEGRAPH  LINE. 

Grant  of  public  lands  for,  from  Portland  to  Astoria  and  McMin villa, 
(No.  10,) 78 

RECORDER  OF  LAND-TITLES  IN  MISSOURI. 

Office  of,  may  be  discontinued,  when,  (No.  Ill,)         .  ,  .    149 

REGISTERS  AND  RECEIVERS.    (See  Landr-Diatrictji.) 

Of  land-offices,  may  perfect  certain  titles  commenced  before  their 

appointment,  (No.  43,)  .......    105 

Pay  of,  under  act  to  encourage  the  growth  of  timber  on  the  western 

prairies,  (No.  92.)  .  .  .  .  .  .  ,137 

Fees  of,  for  entering  land  for  cultivation  of  timber,  (No.  103,)  .    145 

REPUBLICAN  LAND-DISTRICT. 

Established  in  Kansas,  (No.  161,)  .....    174 

REPUBLICAN  VALLEY  LAND-DISTRICT. 

Established  in  Nebraska  (No.  191,)       ,  .  .  .  .    176 

RESERVATIONS  FOR  PUBLIC  USE,  {See  MUitary  ReservatioM.) 

Cutting  or  destroying  trees  on,  punishment,  (No.  138,)         .  .  167 

Destroying  fences  or  walls  of.  punishment,      ....  167 

Driving  cattle  or  hogs  on,  to  aestroy  grass,  &c.,  (No.  138,)      .  .  167 

RIDGWAY,  THOMAS, 

Title  to  land  confirmed  and  patent  issued,  (No.  256,)  .  .    178 

RIGHT  OF  WAY. 

Through  public  lands  granted  to  railroads  incorporated  by  States, 
Territories,  or  United  States,  (No.  139,)         .  .  .  .168 

ROUND  VALLEY  INDIAN  RESERVATION  IN  CALIFORNIA. 

Part  of  may  be  restored  to  the  public  lands,  (No.  218,)         .  .    177 


878  INDEX  TO  PART  II. 

RUTLEDGE,  BLESSINGTOX,  '^o*- 

Patent  for  land  to  issue  to,  (No.  246.)    .....    178 

8. 

SAGINAW  RIVER. 

Rights  of  United  States  to  middle  ground  in,  relinquished  to  ripar- 
ian owners,  (No.  232,)    .......    177 

SALT  LAKE  CITY. 

Authorities  of,  may  enter  public  lands,  and  to  what  amount,  under, 

Ac,  (No.  157,)      ........    174 

Portion  of  Camp  Douglas  military  reservation  at,  to  be  set  apart 

for  a  public  cemetery,  (No.  226,)  .  .  .         •  ,  .177 

SAILORS. 

Certain  honorably  discharged,  may  enter  upon,  Stc,  not  over  one 
quarter  section  of  certain  public  lands  as  a  homestead,  (Nos.  49 
&73,)        • 107-125 

SAINT  PAUL  AND  PACIFIC  RAILROAD  COMPANY. 

May  alter  its  branch  lines,  (No.  40,)       .....  104 

New  location,         .  .......  104 

Time  forcompleting  its  road,  extended,  (No.  217,)     .  .  .  176 

Extension  of  time  to,  for  completion  of  roads,  (No.  124,)       .  .  156 

SAN  FRANCISCO. 

Interest  of  the  United  States  in  the  Point  San  Jos^  military  reser^ 
vation  released  to  the  ci<y  and  county  of,  (No.  158,)  •  *    174 

SAN  JOSfe,  CALIFORNIA. 

Certain  lands  granted  to,  for  street  purposes  (No.  23,)         .  .      86 

SAULT  SAINTE  MARIE. 

Fart  of  military  reservation  of  Fort  Brady  donated  to  school-dis* 
trict  numbered  one,  in  township  of,  (No.  240,)         .  .  177 

SAVAGE,  EDWARD. 

Right  to  enter  quarter-section  of  land  under  homestead  law,  (No. 

^00,j  .*..  ..■•     17o 

SCHNELL,  J.  H. 

Of  California,  may  enter  and  pay  for  a  section  of  public  land  for  his 
tea  colony,  (No.  179,)     .......    175 

SCHOOL  LANDS. 

In  Oregon,  assent  of  Congress  given  to  the  application  of,  by  Ore- 
gon in  its  constitution,  (No.  §0,)  .  .  .  .  .92 
Appropriation  of,  in  Colorado,!( No.  137,)           ....    166 

SCOTT  BOUNTY,  MISSOURI. 

Certain  swamp,  <&c.  lands  granted  to,  (No.  83,)           .  .           .    132 
Patent  for  certain  lands  to  be  issued  to,  (No.  233,)      .  •           .177 
Rights  of  homestead  and  pre-emption  settlers,  <&c.,  not  to  be  pre- 
judiced, .  .           .           .           .           .           .           .  .           .    177 

SHASTA  LAND-DISTRICT. 

In  California,  established,  (No.  169,)     .  ,  .  .  .175 

8HAWNEES. 

(iS^  Absentee  Shawnee  Lands,)  (Nos.  16  &  131,)  .  .  74-162 

SHAWNEE  LANDS. 

Certain  bona-fide  settlers  on,  in  Kansas,  may  purchase  the  lands  oc- 
cupied, <&c.,  by  them  at,&c.,  (Nos.  1  &  131,)    .         .  .  74-162 
Proceeds  of  sales  how  to  be  applied,     .           .           .           .  .74 

SETTLERS. 

On  pre-empted  lands  in  Bitter  Root  Valley,  Montana,  to  have  benefit 

of  homestead  act,  (No.  102,)     .  .  .  .  .  .    143 

Titles  of,  to  certain  lands  in  Missouri  not  affected  by  release  of 

United  States  to  heirs  of  Moses  Austin,  (No.  219), .  .  .    177 

Planting  timber  on  western  prairies,  to  receive  patents  for  lands, 

when,  (No.  103,)  ........    143 

Rights  or,  in  Fort  Steilacoom  military  reservation  not  affected  by 

grant  to  Washington  Territory,  (No.  224,)    .  .  .  .177 
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SETTLEB8,  Continued.  ^     ^^^^ 

On  Cherokee  strip  in  Kansas  allowed  additional  time  for  making 

proof  and  payment^  Ac,  (No.  107,)  .....  147 
On  Fort  Randall  military  reservation,  titles  to  be  confirmed  to  cer- 
tain, (No.  108,) •    1^-^ 

Occupying  claimants  to  be  entitled  to  what  rights  and  remedies  in 

certain  cases,  (No.  109,)  ......    148 

Right  of,  on  portion  of  Fort  Sanders  military  reservation  in  Wyo- 

miuff  to  make  proof  and  payment,  (No.  112,)  .  .  .    149 

On  railroad- lands,  act  for  relief  of,  (No.  120,)  ....  154 
On  military  reservations  in  Arizona  restored  to  public  lands,  how 

may  acquire  titles,  (No.  122,}    ......    155 

Rights  of,  on  lands  granted  to  Saint  Paul  and  Pacific  Railroad 

Company  to  be  saved  and  secured  as  if  grant  had  not  been  made, 

(No.  124,) .166 

On  Kansas  Indian  trust-lands  may  make  payment  of  appraised 

value  of  their  lands,  how.  (No.  126>)  .  ....    157 

On  Miami  Indian  lands  in  Kansas  may  make  payment  of  appraised 

value,  how,  (No.  126,)    .  .  .  ...  .  .158 

On  Miami  Indian  lands  may  make  payment  of  appraised  value  of 

lands  occupied  by  them,  now,  (No.  100,)  ....  142 
Purchasers  of  New  York  Indian  lands  may  make  payment,  how, 

(No.  126J 158 

On  Osage  Indian  lands,  time  allowed  for  proof  and  payment,  (No. 

128,)  ....  ....    160 

On  certain  lands  in  Missouri  claimed  to  be  swamp,  &c.,  when  to 

have  priority  of  right  to  pre-empt  or  homestead,  (No.  135,)         .    165 

SETTLERS  ON  RAILROAD-GRANTS. 

Actual  settlers  who  have  paid  for  lands  within  limits  of  grant  to 
railroads,  and  forfeited  to  United  States  by  failure  to  build  road, 
entitled  to  enter  unoccupied  lands,  &c.,  (No.  146,)    .  .  .    178 

SENECA  INDIANS. 

Fulfillment  of  treaty  stipulations,  (No.  71,)     .  .  .  .124 

SHOSHONE  INDIANS. 

Confirmation  of  treaty  with,  (No.  129,)  .  .  .  .160 

SIOUX  CITY  LAND-DISTRICT. 

Settlers  on  lands  in,  invaded  by  grasshoppers,  may  be  absent, 
Ac.,  (No.  115,)      .  .  .  .  .  .  .  .150 

SIOUX  INDIAN  RESERVATION. 

In  Minnesota,  certain  settlers  on,  to  have  until  March  1, 1871,  to 

make  proof  and  pay.  (No.  170,)  .....    175 

Actual  settlers,  upon  tne  late,  in  Minnesota,  to  have  until  March  1, 

1874,  to  make  proof  and  pay,  (No.  205,)        .  .  .  .176 

In  Minnesota,  certain  actual  settlers  upon,  to  have  until,  &c.,  to 

make  proof,  &c.,  of  their  claims,  (No.  90,)     .  .  .  .136 

SOLDIERS. 

Certain  honorably  discharged,  may  enter  upon,  &c.,  not  over  one 
quarter  section  of  certain  public  lands  as  a  homestead,  (No.  49 
&73,) 107-126 

SOUTH  AND  NORTH  ALABAMA  RAILROAD  COMPANY. 

Former  grant  of  public  lands  to  Alabama  renewed  and  revived  for 
the  benefit  of  the,  (No.  34,)      .  .  .  .  .  .100 

SOUTHERN  PACIFIC  RAILROAD  COMPANY. 

Majr  construct  a  railroad  to  connect  the  Texas  Pacific  Railroad 
with  San  Francisco,  (No.  83,)    .  .  .  .  .  .94 

SPRINGFIELD  LAND-DISTRICT. 

Established  in  Dakota  Territory,'(No.  152,)      .  .  .  .174 

SMITH,  JACK. 

Gift  of  land  to,  Robert  Bent  and  Jack  Smith  confirmed,  (No.  263,)  .    178 

ST.  CLAIR  COUNTY,  ILLINOIS. 

Title  of  the  United  States  to  certain  public  lands  in,  released  to, 

(No.  167,) 175 

Title  of  the  United  States  to  certain  lands  in  confirm  ed  to,  (No  177,)    176 


880  INDEX  TO  PART  II. 

STOCKTON  AND  COPPEROPOLIS  RAILROAD.  ^^^^ 

Certain  lands  not  patented  to,  declared  forfeited,  (No.  113.)  .    150 

SURVEYOR-GENERAL. 

Authorized  for  Wyoming,  (No.  7,)  .  .  .  .  .77 

Office,  pay,  powers,  Ac,     ...  ....      77 

Authorized  for  Territory  of  Arizona,  (No.  163,)  •  .  .    175 

SURVEY. 

Of  grants  or  claims  of  land,  act  of  1862  respecting,  repealed,  (No.  31,)      92 

SURVEYS  OF  PUBLIC  LANDS. 

Deposits  made  by  settlers  for  public  surveys,  to  go  for  part  payment 
of  Lands,  (No.  36,) 102 

SUSANVILLE  LAND-DISTRICT. 

Established  in  California,  (No.  173,)  ' 175 

SWAMP-LANDS. 

Act  granting  certain,  to  Holt  County,  Mo.,  for  school  purposes,  (No. 
220.)  .........    177 

When  settlers  on  certain  lands  in  Missouri  claimed  to  be,  to  have 
priority  of  right  to  pre-empt  or  homestead,  (No.  135,)       .  .    165 

T. 

TARKIO  LAKE. 

Land  known  as,,  in  Missouri,  granted  to  Holt  county  for  school  pur- 
poses, (No.  220,)     .        .  .  .  .  .  .  .177 

TEXAS  PACIFIC  RAILROAD  COMPANY. 

Act  to  incorporate,  &c.,  (No.  33,)  .  •  .  ,  .93 

To  be  known  as  "  the  Texas  and  Pacific  Railway  Company,"  (No. 

TEXAS  'and  pacific  RAILWAY  COMPANY  .THE.  * 

To  succeed  to  the  rights,  &c.,  of  the  Texas  Pacific  Railroad  Company, 
(No.  53,)    .........    110 

May  make  new  mortgages  to  secure  construction  bonds,  (No.  121,).    154 

TIMBER. 

Act  to  encourage  the  growth  of,  upon  the  western  prairies,  (No. 

TIMBER-LANDS. 

Purchasers  of  diminished-reserve  lands  to  give  bonds,  &c.,  (No.  125,)    157 
.  Settlers  on  Indian  trust-lands  in  Kansas  to  give  bond  to  commit  no 

waste,  &c.,  (No.  125,)     ....*,.    157 

TIMBER  ON  WESTERN  PRAIRIES. 

Amendments  of  "  act  to  encourage  the  growth  of,''  (No.  103,)  .    143 

TREES. 

Cutting,  or  destroying,  on  lands  of  United  States  reserved  for  pub- 
lic use,  punishment,  (No.  138,)    ......    167 

TUNNELS. 

Money  expended  in,  on  mining  ]claims  to  be  considered  as  ex- 
pended on  lodes,  (No.  134J      .  .  .  .  .  .     164 

U. 

UNION  PACIFIC  RAILROAD. 

Burlington  and  Missouri  Railroad  Company  may  unite  its  road 

with,  at  or  near  Fort  Kearney  reservation,  (No.  11,)         .  .      80 

Point  of  junction  of  the,  and  the  Central  Pacific  Railroad  Company 

established  northwest  of  the  station  at  Ogden,  (No.  12,)    .  .      80 

UNITED  STATES  FREEHOLD  LAND  AND  EMIGRATION  COMPANY. 
Incorporated  in  the  territories  of  New  Mexico  and  Colorado,  (No. 
162,)  . 174 

UTAH. 

A  section  of  land  to  be  reserved  for  schools  in,  (Nos.  12  and  157,)  80-174 
A  portion  of  Camp  Douglas  miUtary  reservation  in,  granted   for 
cemetery  purposes,  (No.  226,)  .  .  .  .  .  .177 
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UTAH  CENTRAL  RAILROAD  COMPANY.  ^^o*- 

Right  of  way  through  the  public  lands  granted  to,  for  railroad  and 
telegraph,  ........      91 

Materials  for  construction,  (No.  29,)       .  .  .  .  .91 

UTAH,  IDAHO,  AND  MONTANA  RAILROAD  COMPANY. 

Corporation  legalized,  (No.  66,)  .  .  ...  .  •    120 

UTAH  NORTHERN  RAILROAD  COMPANY. 

Right  of  way  granted  to,  through  public  lands  in  Utah,  Idaho  and 
Montana,  .........    139 

Extent  of  grant,  (No.  96,)  .  .  .  .  .  .140 

UTE  INDIANS. 

Agreement  made  with,  by  Felix  R.  Brunot,  commissioner,  &c., 
ratified  and  confirmed,  (No.  106,)        .....    146 

V. 

VALENTINE,  THOMAS  B. 

Claim  of,  to  certain  land,  to  be  heard,  &c.,  testimony  at  such 

hearing,  (No.  50,)  .  .  .  .  .  .  .     108 

Appeal  to  be  taken  within  six  months  from,  &c.,        .  .  .    108 

VALLIER,  SAMUEL  G. 

One  half  section  of  land  to,  (No.  71,)    .  .  .  .  .    124 

VIGIL  AND  ST.  VRAIN. 

Claimants  under,  of  land  in  New  Mexico,  to  have  longer  time  for 
presenting  their  claims,  (No.  9,)  .  .  .  .  .78 

VINCENNES  UNIVERSITY. 

Patent  to  issue  to,  for  land  awarded  to  it  by  decree  of  court, 

(No.  214,) 176 

Proceedings  to  obtain  the  decree,  and  at  whose  cost,  .  .    176 

Adverse  rights  not  affected,         ......    176 

A^RGINIA  MILITARY  DISTRICT. 

Unsold  lands  in  Ohio  in,  ceded  to  that  state,  (No.  176,)         .  .    175 

W. 

WAGON  ROADS. 

Use  of,  through  cation,  pass,  &c.,  not  to  be  prevented  by  railroads 
having  right  of  way,  (No.  139,)  .  .  .  .  •    169 

WALLA-WALLA  LAND  DISTRICT. 

In  Wiishington  Territory  established,  (No.  181,)  .  .  .    175 

WALLA-WALLA  AND  COLUMBIA  RIVER  RAILROAD  COMPANY. 
Grant  of,  right  of  way,  (No.  98,)  ...  .    141 

WESTERN  LAND  DISTRICT. 

Established  in  Nebraska,  (No.  191,)        .....    175 

WESTERN  LAND  DISTRICT. 

Establishment  of,  in  Kansas,  (No.  229,)  .  .  .  .177 

WESTERN  PRAIRIES.    (See  Timber,) 

Act  to  encourage  the  growth  of  timber  upon,  (Nos.  92, 103,)  136-143 

WEST  WISCONSIN  RAILWAY  COMPANY. 

May  make  up  a  deficiency  in  their  land  grant  from,  Ac,  (No.  101,)     143 

WHITE  EARTH  INDIAN  RESERVATION. 

Certain    land  on,  granted  to  Domestic  and  Foreign  Missionary 
Society,  &c.,  for  missionary  and  school  purposes,  (No.  224i,)        .    177 

WILSON,  BENJAMIN  D. 

Certain  land  in  California  to  be  reconveyed  to,  (No.  249,)    .  .    178 

WINNEBAGOES. 

Claims  of  certain,  in  Minnesota,  to  be  investigated,  (No.  27},)         .      89 
Patents  to  issue  to  certain,  ......      89 

Proviso,  if  lands  have  been  sold,  .  .  .  .  .89 

WINONA  AND  SAINT  PETER  RAILROAD  COMPANY. 

Time  granted  to,  for  extension  of  its  road,  (No.  207,)  .  .    176 

.    56 
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WISCONSIN.  'Ao». 

Location  of  certain  agricultural  college  scrip  in,  in  excess  of  max- 
imum authorized  by  law,  legalized,  (No.  151,)         .  .  .    174 

WISCONSIN. 

Mineral  lands  in,  excluded  from  operation  of  act  of  1872,  ch.  152, 

(No.  88,} 135 

Bona-fide  entries  may  be  patented,    .....    135 

Title  of  United  States  to  certain  marsb-land  in  county  of  Sheboy- 
gan, granted  to  owners  abutting  on  and  draining  same,  (No.  234,)    177 

WISCONSIN  CENTRAL  RAILROAD  COMPANY. 

Act  authorizing,  to  straighten  line  of  their  road,  (No.  142,)  .    170 

WYOMING. 

Section  of  public  land  in  Laramie  county,  withdrawn  from  sale, 
and  reserved  to  the  city  of  Cheyenne  for  reservoir,  (No.  199,)     .    176 

WYOMING  LAND  DISTRICT. 

Established  in  Wyoming  Territory,  (No.  7,)    .  .  .  .77 

Y. 

YELLOWSTONE  RIVER.    {See  Revised  Statutes,  pages  67-68.) 
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A. 

ABANDONMENT.  paor. 

Sale  of  homestead  by  settler  before  completion  of  title  considered 

Proceedings  in  case  application  is  made  to  contest  validity  of  home- 
stead claim  on  grounds  of,        .....  .    184 

Failure  to  make  entry  within  six  months  from  filing  declaration  by 
party  claiming  under  soldiers'  and  sailors'  homestead  act  consid- 
ered as,     *......,.  .    186 

A  total,  for  six  months  will  forfeit  a  homestead  claim,  .  .    234 

Of  a  homestead  claim  for  temporary  purposes  and  failure  to  arrive 
at  it  within  six  months  from  time  of  leaving  will  not  forfeit  the 
claim,  provided  the  party  starts  within  the  six  months,    .  .     236 

Evidence  of,  must  be  the  testimony  of  two  witnesses,  .  .    249 

Regulations  in  case  of,  of  homestead  entries.  .  .  .    248 

Informant  of  an,  of  a  homestead  entry  acquired  no  rights  thereby,    250 
Evidence  of;  surrender  of  duplicate  receipt  with  written  relin- 
quishment to  General  Land-Office  not  considered  as,         .         250-51 
Contest  for,  of  homestead  entry  maybe  begun  by  plaintiff  subse- 
quent to  former  trials,    .......     251 

What  constitutes,    ........    254 

Sale  of  homestead  premises  for  a  consideration  and  possession 
given  considered  as  an,  &c.,     ......    258 

Proof  that  a  claimant  has  alienated  a  part  of  his  tract  is  inadmissi- 
ble under  charge  of,  under  5th  Sec.  Homestead  Act,  .  .    258 
When  absence  is  to  be  considered  as,  under  grasshopper  act,          259-62 
What  constitutes,  on  the  part  of  original  claimants  under  soldiers' 
and  Bailors'  homestead  act,       ......    264 

Contest  for,  of  additional  entry  made  under  act  of  June  8, 1872, 
will  not  be  entertained,  ......    280 

Proof  of  by  Indians,  what  to  consist  of,  ....    284 

Of  homestead  entries  after  definite  location  of  railroad  does  not  pass 
the  land  to  the  company,  ...  .  .  .  •    392 

Of  homes«tead  fraudulent  in  character  does  not  except  lands  from 
railroad  grants,    ........    394 

Of  homestead  made  in  good  faith,  excepts  land  from  railroad  lo- 
cated during  the  first  six  months  after  entry,  .  .  .    396 
A  pu])lic  officer  may  reside  where  the  law  requires  without  an,  of 
his  pre-emption  claim,              ......    412 

ABSENCE, 

Of  certain  settlers,  from  their  claims  to  be  construed  as  presence, 
«&c.,  ........         259-62 

Limit  to  term  of,    ...  .  ...    259 

Right  of,  not  available  except  to  certain  class,    .  .  .        259-62 

When  to  be  considered  as  aoandonment,  .  .  .        259-62 

When  such,  will  admit  of  adverse  claims,  .  .  .        259-62 

Leave  of,  granted  settlers  whose  claims  were  injured  by  grass- 
hopf>ers,     ........        259-61 

Provision   in  case    settlers  have    made  fraudulent,  under  grass- 
hopper act,  .......        260-62 

Of  bona-fide  settlers  from  their  claims  on  Osage  lands,  provided  for,    700 
Regulations  governing  leaves  of,  of  officers,      ....    788 

(  883  ) 
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ABSTRACTS.  ^  ,        ^^^^ 

Re2;isters  and  receivers,  after  careful  examination,  to  be  certified 
as  correct,  &c.,  •  .  .  .  .  .  .  .  .    192 

ACCOUNT. 

Montlily,  of  all  moneys  received,  must  be  rendered  promptly  by 
receiver,    ........        768,  192 

Quarterly,  must  be  rendered  at  end  of  each  quarter  by  receiver,    .    192 
Quarterly,  disbursing  of  all  moneys  expended,  must  also  be  rendered 
by  receiver,  .......       768,192 

Receiver's  current  and  quarterly,  how  prepared,         .  .  .771 

Disbursing,  how  prepared,  ......    772 

Annual  settlement  of,  by  Receiver,         .....    783 

ACTUAL  SETTLER.   {See  Settler.) 

Under  town-site  act  of  Julyjl,  1864,  and  March  3, 1865,  may  pre-empt 
one  lot  and  purchase  another,  on  which  he  may  have  substantial 
improvements,     .......       666, 662 

ACT. 

The  rei>ort  of  a  committee,  accompanying  a  bill,  may  be  examined 
to  determine  the  meaning  of  ambigious  language  of  an,  of  Con- 
gress,        .  .  .  .  .  .  .      *     .  .    607 

Of  2d  >Iarch,  1831,  provides  penalty  in  cases  of  timber  depredation.    659 
Of  March  3,  1843,  Section  5,  allows  a  pre-emption  claimant  to  file 
his  D.  S.,  after  expiration  of  the  three  months,  if  no  adverse 
claim  had  intervened,    .......    292 

Of  September  28,  1850,  was  a  grant  of  swamp-land  inpresenti,  tak- 
ing effect  at  passage  of  act  upon  all  lands  tlien  swamp  and  over- 
flowed,   .  ........    4o5 

Of  March  1, 1854,  and  May  30, 1862,  ruling  under,      .  .  .420 

Of  March  27, 1854,  rulings  and  circulars  under,        290,  403,  407,  409,  415 
5th  section  of,  of  March  3.  1857,  to  be  applied  to  all  oaths,  &c.,  re- 
quired under  timber  culture  act,         ....         190,  647 

Of  June  14, 1860,  siiould  be  construed  strictly  as  against  parties 
claiming  under  it,  ......  .    659 

Of  June  14, 1860,  survey  of  private  claim  thereunder,  .  .    547 

Of  May  20,  1862,  8th  section  of,  not  to  apply  to  Indian  home- 

steids         .  188 

Of  June  2, 1862,  instructions  under,  (No.  349,) !  .*  .'  !    289 

Of  July  1, 1864,  re-surveys  ordered  into  the  district  court  aft«r  pass- 
age of  the  act  are  under  the  commissioner's  supervision ;  those 
made  prior  thereto  are  not,      ......    663 

Of  July  23,  1866,  where  the  State  of  California  makes  a  selection 
under  the  first  section  of,  full  compliance  with  the  State  laws 
regulating  sales  of  land  must  be  shown,       ....    324 

Of  July  23,  1866,  is  a  remedial  statute  and  should  be  construed 
liberally,   .........    453 

Instructions  relative  to  swamp-lands  in  California,  under  July  23, 

1866,  .  .  .   • 453 

Of  18(37,  construction  of,  relative  to  town  sites,  .  .  .    686 

Of  March  3,  1869,  construction  of.  .  .  .  .  .607 

Of  July  15,  1870,  did  not  apply  to  Osage  ceded  lands,  .  .    703 

Of  March  3,  1873,  timber  act,  instructions  under,        .  .  .    646 

Of  March  3, 1874,  coal  act,  instructions  under,  .     667,  68,69,  70,  71 

Of  June,  3,  1874,  for  relief  of  pre-emptors  in  Minnesota,  instruc- 
tions ui.der,  .  .  .  .  .  .311 

Of  June  23,  1874,  Kansas  Indians,  instructions  under,    713, 14, 15, 10,  20 
Of  March  3,  1875,  instructions  under,   relative  to  Michigan  In- 
dians  710, 11, 12 

ADDITIONAL  ENTRY. 

Form  of  application  for  homestead,      .  .  .  .  .198 

Form  of  affidavit  for  homestead,  ....        198-199 

Form  of  final  certificate  for  homestead,  .  .  .  .199 

Proceedings  of  applicants  for,  under  soldiers'  and  sailors'  home- 
fltead  act,  .  .  .  .  .  .  .  .    265 


INDEX  TO  PART  III.  885 

ADDITIONAL  ENTRY,  Continued.  faob. 

Of  80  acres  contiguous,  may  be  made  under  2d  section,  act  June 

8, 1872,  by  party  who  has  already  entered  80  acres,  .  .    277 

Under  homestead  laws,  may  be  made  upon  any  public  lands 

whether  contiguous  or  not,        ......    278 

To  be  allowed  on  proper  proof  of  military  service,  etc.,  in  cases 

where  homestead  party  has  not  made  final  proof,  .  .    278 

Homestead :  in  making  it  is  not  absolutely  necessary  in  all  cases 

to  attend  district  land-office  in  person,  ....    279 

Homestead,  party  entitled  to  make,  may  make  required  affidavit 

before  clerk  of  county  in  which  he  resides,  .  .  .    279 

Contest  for  abandonment  of,  not  to  be  entertained,  .  .    280 

Sufficient  to  make  up  160  acres  may  be  made  under  act  of  March  3, 

1873,  by  soldier  or  sailor  who  has  made  homestead  entry  of  80 

acres  and  40  acres  more  under  act  of  June  8,  1872,  .  .    280 

When  receiver  of  a  land-office  is  entitled  to  make,    .  .  .    280 

Requirements  to  secure,  under  circular  of  June  17,  1875,  under  act 

of  March  3, 1875,  for  relief  of  settlers  within  railroad  limits,  .  40^ 
Is  not  allowed  under  town-site  act  March  2,  1867,      .  .  .    683 

ADJUSTMENT. 

To  be  made  on  several  accounts  of  local  officers  and  submitted  to 
Treasury  Department,  &c.,      .  ...  .  .  .    192 

ADMINISTRATOR. 

Assignment  of  M.  B.  L.  Warrant  by,      ....         730-731 

ADVERSE  CLAIM. 

When  to  be  recognized  under  grasshopper  act,  .  .  259-62 

No.  can  attach  during  the  absence  of  certain  settlers  from  their 

claims,  .......  259-61 

Parties  may  file  their  D.  S.  and  enter  land  at  minimum  rate  if 

within  railroad  withdrawal  at  any  time  before,  has  intervened,  296 
A  pre-emption  commuted  to  homestead  relates  back  to  settlement 

to  the  exclusion  of        ......  .    318 

Pre-emption  filings  received  prior  to  filing  of  township  plat  cannot 

be  perfected  in  face  of,  .  .  .  .  .  .    420 

Right  of  California  to  a  school  section  unsurveyed  till  1869  was  not 

an,  as  against  a  party  entitled  underact  of  1866,      .  .  .    463 

Disposition  of  coal  land  at  private  entry,  is  subject  to  any  prior,      .    670 
Regulations  in  reference  to,  for  Osage  lands  in  Kansas,         .  .    700 

A  filing  made  on  Osage  land  and  amended  before  an,  had  accrued 

is  proper,  ........    703 

AFFIDAVIT. 

To  obtain  homstead  party  must  make ;  what  to  consist  of,    .  182 

How  to  be  made  in  case  homestead  applicant  is  prevented  by  good 
cause  from  personally  appearing  at  district  land-office,      .  .    182 

Must  be  made  in  person  by  homestead  party  upon  making  final 
proof,        .  .  .  .  .  .  .  .  .    183 

Testimony  made  by  witnesses  to  be  filed  with   homestead  affidavit,    183 

To  be  filed  by  party  contesting  homestead  entry  on  ground  of  aban- 
donment, of  what  to  consist,    .  .  .  .  .  .    184 

To  be  made  by  party  desiring  to  purchase  his  homestead  claim 
without  the  five  years'  settlement  required,  .  .  .    185 

In  applying  for  adjoining  farm  entry,  homestead  party  must  make 
describing  his  original  farm,    .  .  .  .  .  .    186 

Upon  being  made  by  party  claiming  under  soldiers'  and  sailors* 
homestead  act  to  the  effect  that  he  was  prevented  by  good  cause 
from  making  entry  in  time  required,  claim  will  not  be  forfeited,    186 

According  to  form  No.  17,  required  of  parties  who  desire  to  make 
addditional  entries  under  soldiers'  and  sailors'  homestead  provi- 
sions,       ......•••     186 

Of  widowhood  required  of  widows  applying  for  benefits  of  soldiers' 
and  sailors'  homestead  provisions,         ....    187,  265 

Setting  forth  his  Indian  character,  &c.,  (form  No.  19,)  must  be  made 
by  Indian  applying  to  enter  under  Indian  homestead  provisions,    188 
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Must,  in  such  cases,  be  corroborated  by  two  disinterested  witnesses, 

(form  No.  20,) 188 

Required  in  making  entry  under  timber-culture  act,  (form  No.  22,) 
may  be  made  before  register  and  receiver  or  before  an  officer  au- 
thorized to  administer  oaths,    .  '  .  .  .  189 
In  case  application  is  made  under  timber-culture  laws  to  enter  less 
than  40  acres  party  will  be  required  to  state  in,  that  he  has  or 
has  not  previously  entered  a  similar  fractional  subdivision         .    191 
Parties  making  entries  of  fractional  subdivisions  under  timber-cul- 
ture laws  must  make,  Ac,  (form  No.  22,)       ....     191 
Homestead  parties  claiming  patents  under  4th  section  of  timber- 
culture  act  must  make,  according  to  form  No.  23  and  proof,  (form 

No.  24.) 191 

Form  of,  required  of  pre-emption  claimant,        .  .  .        194-95 

Form  of,  required  of  homestead  claimant,       ....    196 

Form  of,  required  of  soldiers  making  homestead  entries,      .  .    197 

Form  of,  required  of  parties  making  additional  homestead  entries,    198 
Form  of,  timber- culture,  .....  200-1 

Form  of  timber-culture  homestead,  final,         ....    202 

Must  be  made  by  two  credible  witnesses  that  land  is  desert,  &c.,  in 
making  entry  under  act  for  sale  of  desert  lands  in  Lassen  county, 
California,  ........    217 

And  final  proof,  when  may  be  made  before  county  clerk  using  seal, 
by  grasshopper  suflferers,  ......    260 

To  be  used  in  entering  quarter  section  under  act  of  May  20, 1862, 
as  modified,         .  .  .  .  ,  .  .  .    274 

Cancellation  of  filing  on  ex  jxtrte,  is  error,        .  .  .  .    297 

Of  engineer  to  map  of  definite  location  and  completed  portion  of 
railroad,    .      '      .  .  .  .  •  .  .        345, 344 

ExparUj  will  not  be  considered  under  circulars  of  August  15,  1872, 
or  November  8, 1873,  (Nos.  407-408,)  .  .  .  .  .391 

Pre-emption  claims  on  railroad  land  should  be  rejected  unless,  is 
filed  showing  that  the  tract  is  public  land  owing  to  a  prior  set- 
tlement,   .........    419 

Form  of,  in  case  of  lost  or  destroyed  Agricultural  College  scrip,     .    491 
By  timber  culture  claimant  must  be  made  before  register  and  re- 
ceiver,     .'.......    647 

Form  of,  to  be  taken  by  applicant  to  purchase  coal  land  at  private 
entry,        .........    669 

Form  of,  required  of  each  claimant  under  sec.  2  of  coal  land  act,    .    671 
Of  each  stockholder  that  he  has  not  had  benefits  of  coal  act  should 

be  attached  to  declaratory  statement  of  a  corporation,      .  .    673 

Required  of  parties  filing  on  Osage  lands  in  Kansas, .  .  .    700 

Required  of  claimant  for  Cherokee  scrip,  ....    706 

Required  under  instructions  of  June  14,  1870,  under  resolution  of 
Alarcli  2, 1867,  prohibiting  certain  payments  to  disloyal  persons,     739 

AGENT. 

Provision  in  case  party  claiming  under  soldiers*  and  sailors'  home- 
stead provisions,  files  his  declaration  through  an,  .  .  .186 
Must,  in  such  cases,  produce  power  of  attorney  from  principal,       .    186 
Homestead  party  bound  by  selection  made  by,           .            .            .    186 
Provision  for  an,  in  filing  homestead  claim,  under  soldiers'  and  sail- 
ors' homestead  law,       .......    264 

Form  of  certificate  of,  to  be  attached  to  lists  of  selections  under 
railroad  grants,  ........     342 

Must  file  evidence  of  his  appointment  to  make  above  selections,    .    338 
Must  make  clear  lists,       ......         364,  338 

Instructions  in  case  of  appeal  of,  from  any  ruling  of  local  offi- 
cers, .••.....  u04,  oOcf 

Acts  of  de  factOf  are  binding  and  cannot  be  collaterally  impeached 

by  a  strang(!r,  in  state  selections,        .....    446 
Duly  authorized,  upon  presenting  the  certificate  of  the  General 
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AGENT,  C(mtinued,  ^^^^ 

Land-Office,  will  be  allowed  to  make  State  selections  under  Agri- 
cultural College  Act,      .......    487 

'Will  file  with  register  and  receiver  a  list  of  tracts  selected  for  the 
State  by  him  under  said  act,    ...'..    487 

Must  unite  with  claimant  or  make  separate  affidavit  in  case  of  lost 
or  destroved  Agricultural  College  Scrip,       ....    491 

Possession  bv,  considered  as  possession  by  principal,  .  .    668 

When  to  make  affidavit  under  coal  land  act,   .  .  .  .•  671 

AGRICULTURAL  COLLEGE. 

In  California,  instructions  relative  to  selections  for,  .  .  u    440 

AGRICULTURAL  COLLEGE  SCRIP. 

How  title  may  be  acquired  by  locating,  at  private  entry,      .  .    180 

Applicable  only  to  lands  not  mineral,  which  may  be  subject  to 

**  private  entry f**  at  $1.25  per  acre,  yet  is  restricted  to  a  technical 

" quarter  section"  .......    180 

Manner  of  proceeding  same  as  in  cash  and  warrant  cases,   .  .    180 

Fees  to  be  paid  same  as  on  warrants,    .  .  .  .  .    180 

Location  or,  at  private  entry,  restricted  to  three  sections  in  each 

township,  ........    180 

How  used  in  payment  of  pre-emption  claims,  .  .  .    181 

How  used  in  payment  of  nomestead  claims,    ....    181 

locations  with,  regularly  made,  but  improperly  canceled,  except 

land  from  railroad  located  during  existence  of  such  locations,  436 
Cannot  be  located  on  land  by  the  State  seven  months  after  the 

land  has  been  })aid  for  by  an  individual,  ....  443 
Instructions  relative  to  location  of,        .  .  .  .  .    486 

Provision  in  case,  is  presented  in  payment  of  pre-emption  claim  of 

$2.50  lands,  .  ,  .  .  .  .  .486 

When,  to  be  issued  by  Secretary  of  Interior  to  make  up  deficien- 
cies in  the  grant  to  a  State,      ......    486 

Not  to  be  located  by  State,  but  sold  and  located  by  assignees,         .    486 
Provision  in  case  the  value  of,  should  exceed  that  of  the  lands 

entered  therewith,        .......    486 

Each  piece  of,  to  be  located  upon  a  specific  sub-division,  where 

the  value  of  the  tract  exceeds  $1.25  in  value,  .  486-87 

Is  not  locatable  in  a  State  for  one  year  from  the  passage  of  the  act,    487 
May  be  located  in  a  territory  after  January  1, 1863,  .  .  .    487 

When  there  are  not  sufficient  public  lands  in  a  State  to  satisfy  its 

grant,  will  be  issued  for  the  deficit,  .....  488 
Not  locatable  until  July  2, 1863,  re-issue  of,      .  .  .  .488 

Rules  and  regulations  in  reference  to,  .  .  .  .  .    491 

Provision  in  case  of  failure  to  reach  hands  of  party  entitled  to  it,  .    491 
No,  will  be  re-issued  until  after  the  expiration  of  three  months 

from  filing  application  therefor,         .....    492 

ALIEN.    {SeeCUizen,) 

A  pre-emption  claimant  if  an,  at  time  of  filing  his  D.  S.,  is  not 
entitled,    .  .  .  .  ,  .  /         .  .    405 

AMENDMENT. 

Ruling,  as  to,  of  homestead  entries,        ....        239-243 
A.  p.  S.  on  file  in  the  proper  office  ia  notice  to  the  world  of  the  loca- 
tion and  extentof  a  pre-emption  claim  and  no  subsequent,  except 
for  error  or  mistake,  can  defeat  a  right,  initiated  prior  to  such 
amendment,        ........    322 

APPEAL. 

Presentation  of,     .......  .    192 

Any  party  aggrieved  by  the  rejection  of  his  claim  has  the  right  to,    192 
To  be  filed,  with  reasons  therefor,  within  thirty  days  from  date  of 

decision  of  register  and  receiver  to  Commissioner  of  G.  L.  0.,  .  192 
Not  to  be  entertained,  unless  sent  up  through  district  land  office,  .  192 
May  be  taken  from  Commissioner  to  Secretary  of  Interior  within 

sixty  days,  .  .  .  .  .  .  .  .192 

Such  may  be  filed  with  register  and  receiver,  or  Commissioner  of 

G.  L.  O.,  and  must  state  points  of  exception,  .  .  .    192 
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APPEAL,  Continued.  paob. 

If  not  taken,  case  is  considered  final,  (Sec,  2273  Revised  Statutes^)      ,    192 

Thirty  days  allowed  after,  for  filing  arguments,  &c., .  .  .    192 

Failure  to,  where  a  party's  D.S.is  rejected,  concludes  all  his  right 

to  the  land,  ........     298 

Parties  who  take  no,  from  a  decision,  are  considered  bound  thereby,    314 
A  Mexican  grant  is  not  finally  rejected  after  adverse  action  of  the 
District  Court  until  the  right  of,  to  the  Supreme  Court,  has  been 
waived,  the  time  of,  expired  or  the  claim  rejected  by  that  court,    330 
Duties  of  local  ofiicers  in  case  of,  taken  by  selecting  agents  of  rail- 
road and  State  corporations,    .....         364,  339 

May  be  taken  from  decisions  approving  or  correcting  surveys,       .    453 
From  the  decision  of  the  Commissioner  of  the  General  Land  Office 
to  the  Secretary  brings  up  for  review  all  orders  interlocutory  or 
otherwise  made  from  the  beginning,  ....    551 

All  preliminary  or  interlocutory  decisions  after  the  Commissioner 

acquires  jurisdiction  are  subject  to  review  by  the  Secretary  on,  .    565 
How  regulated  in  coal  land  cases,  .....    669 

Regulations  governing,      ......  811-14 

APPLICANT. 

Homestead,  when  prevented  from  good  cause,  need  not  appear 
personally  at  district  land  office,  to  make  affidavits  if  he  has 
made  actual  settlement  .  .  .  .  .  .382 

Before  whom  affidavits  must  be  made  in  such  cases, .  .  .    182 

Homestead,  owning  and  residing  upon  an  original  farm,  is  allowed 
to  enter  other  land  lying  contiguous  thereto  ;  provided  that  with 
the  first  farm  it  does  not  exceed  160  acres,    ....    185 

First  legal,  is  entitled  to  make  second  entry  of  a  homestead  tract 
after  notice  of  cancellation  is  received,  ....    250 

For  additional  land  under  soldiers'  and  sailors'  homestead  law, 
must  file  application  for  desired  tract,  which  must  be  contiguous 
to  original  homestead,  .......    265 

Additional  tracts  asked  for  by,  need  not  be  contiguous,        .  .    278 

Under  provisions  of  act  of  June  8, 1872,  if  unable  to  furnish  cer- 
tified copy  of  certificate  of  discharge,  will  be  required  to  have 
those  portions  of  the  required  affidavit  comprised  in  first  four 
lines  corroborated  by  two  disinterested  witnesses, .  .  .    267 

Tests  of  right  of,  to  take  additional  land  under  soldiers'  and  sailors' 
homestead  law,  .  .  .  .  .  .  .  .    279 

Proceedings  by,  in  case  of  lost  or  destroyed  agricultural  college  scrip,    491 

Provision  in  case,  for  re-issue  of  lost  agricultural  college  scrip  is 
not  the  person  to  whom  the  scrip  was  originally  assigned,  491-92 

Qualifications  of,  to  enter  land  in  Cherokee  strip,       .  .  .    706 

APPLICATION. 

Proceedings  in  case  of,  for  fractional  sub-division  of  less  than  40 

acres  under  timber  culture  laws,        .....    191 
Provision  in  case  party  has  previously  entered  a  similar  fractional 

sub-division,       ........    191 

Form  of  homestead,    .......    195-96 

Form  of  soldier's  homestead,      .  .  .  .  .  .  *  197 

Form  of,  for  additional  homestead  entry,        ....    198 

Form  of,  for  timber  culture,       ......    200 

Proceedings  in  case  parties  make,  to  amend  homestead  papers,      .    239 
For  cancellation  of  homestead  entries  in  case  settlers  are  dead, 

how  dealt  with, .  .  .  .  .  .  .  .     249 

In  cases  of  additional  entries  must  refer  to  original  homestead  en- 
try by  number,  Ac,       .......    279 

For  survey  of  certain  private  land  claims  if  made  within  proper 

time  will  entitle  them  to  survey,        .....    452 
If  not  made,  the  lines  of  public  surveys  will  be  extended  over 

such  claims,        ........    452 

To  have  tract  certified  to  State  of  California, .  .  .  .    463 

Disposal  of,  in  cases  of  timber  culture  entries  of  land,  on  which 

are  a  few  trees,  ........    653 
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APPLICATION,  Cmtinued.  ^  '^o»- 

To  be  presented  to  register  by  party  purchasing  coal  land  at  pri- 
vate entry,  .  .  .  .  .  .  .  .    669 

To  enter  school  section  in  California  under  coal  act  received,  .    676 

Proceedings  in  case  of,  for  benefits  of  Act  of  June  23,  1874,      .    713-14 

APPROVAL. 

Of  survey  of  private  land  claim  under  Act  of  1860  may  be  by  pub- 
lication, .  .  .  .  .  .  .  .  .    548 

Publication  by  the  Surveyor-General  of  approval  of  a  survey  was 
sufficient  under  act  of  1860,  though  the  plat  bore  an  approval 
subsequent  to  such  publication,  .....    550 

"What  was  a  sufficient,  of  a  survey  under  act  of  March  3,  1857,  con- 
sidered.   ..',.....    574 

Of  eighteen  claims  of  Lake  Superior  band  of  Chippewas,   ♦  .    707 

ASSOCIATION. 

Of  qualified  persons,  may  enter  320  acres  of  coal  land,  .  .    667 

Of  not  less  than  four  persons  who  have  expended  $5,000  in  im- 
proving and  working  coal  land  may  enter  640  acres,  including  im- 
provements,        ........    667 

ASSIGNEE. 

To  locate  scrip  upon  lands  subiect  to  private  entry  at  $1.25  per  acre,  486 
A  confirmation  inured  to  the  benefit  of  an,  even  if  sale  was  made 

before  confirmation,      .     '      .  .  .  .  .  .  494 

•  The  term  legal  representatives  includes  heirs,  devipeea  and,           .  494 
And  heirs,  right  acquired  under  resolution  of  April  10, 1869,  is  alien- 
able and  descends  to,     .           .           .            ,            .           .           .  704 
Private  land  scrip  may  be  located  in  name  of     .           .        .           .  796 

ASSIGNMENT. 

Of  the  right  to  purchase  under  coal  land  act  will  be  recognized,  Ac,  671 

Of  Revolutionary  Bounty  Land-scrip,    .  .  •  .  .  743 

Form  of,  of  R.  B.  L.  Scrip, 743 

No  of  military  bounty  land  warrant  executed  prior  to  date  thereof 

is  recognized,      .  .  .  .  .  .       ,    .  .  727 

Of  M.  B.  L.  W.  must  be  endorsed  thereon,      ....  727 

Register  and  receiver  are  prohibited  from  receiving  M.  B.  L.  W.  not 
properly  assigned,  •  .  .  .  .  .  .727 

Blank,  of  M.  B.  L.  W.  is  void, 728 

Method  of  making,  of  M.  B.  L.  Warrant,  .  .  .        729,  728 

Form  of,  of  Valentine  scrip,         .  .  .  .  .  .807 

ATTENDANCE. 

Personal,  when  not  required  at  district  land-office,  in  homestead 
cases,         .........    182 

B. 

BEDS  OF  RIVERS.     {See  Elvers.) 
BITTER  ROOT  VALLEY. 

Montana,  Indian  lands,  instructions  relative  to,         .  ,  .    720 

BLANKS. 

Properly  ruled,  to  be  furnished  local  officers  for  indemnity  selec- 
tions under  act  of  June  22, 1874,         ....         364,  341 

BOARD  OF  COMMISSIONERS. 

Jurisdiction  of  the  old,  in  La.,  considered,      .  .  .  .494 

Cases  of  Ranchos  Saueal  Redondo  and  Niguel  where  the  court 

and,  differ  as  to  the  quantity  embraced  in  the  grant,         .  .    564 

A  claimant  who  failed  to  present  his  claim  to  the,  for  California 
was  not  entitled  to  a  patent,     .  .  .  .  .  .563 

BOUNDARIES. 

Designated  in  final  decree  on   title  of  private  land  claim  must  be 

ibllowed, 529 

"Where  certain  quantity  within  exterior,  is  granted,  the  land  must 
be  surveyed  in  compact  form,  or  in  two  compact  parcels,  to  give 
what  was  intended  in  the  grant,         .  .  .  .  .529 
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BOUNDARIES,  Continued.  paob. 

Jurigiical  possession  may  be  considered  as  equivalent  to  a  judicial 
determination  of  the,  of  a  private  land  claim,         .  .  .    532 

Location  of  a  private  land  claim  where  the,  specified  contain  more 
and  less  than  the  Quantity  confirmed,  ....    577 

Where  one  of  the,  of  a  grant  cannot  be  located  without  excluding 
others,  the  claim  will  be  located  to  best  satisfy  the  grant,  .    591 

Where  one  of  the,  of  a  grant  is  a  mountain,  the  foot  of  that  moun- 
tain is  the  true  boundary,         ......    591 

Where  no,  are  given  in  a  confirmed  Mexican  colonization  grant  or 
specified  quantity,  only  eleven  square  leagues  can  be  taken,        .    603 

Must  be  clearly  defined  in  case  of  Roman  Catholic  Mission  claims 
under  the  Oregon  donation  acts,         .....    752 

BOUNTY  LAND  WARRANTS.  {See  MUUary  Bounty  Land  Warrants.) 

BREAKING. 

And  planting,  failure  to  do  by  claimant  under  timber  culture  laws, 
within  not  less  than  one  year  from  date  of  entry  will  subject  the 
land  to  contest,    ........    190 

First  ten  acres  in  strips,  is  not  allowable  under  the  timber-culture 
law,  .........    654 

BROTHERS. 

Of  deceased  homestead  settler,  if  the  only  heirs,  may  make  final 
proof,        .........    247 

BUSHES.    {See  Trees,) 

0. 

CALIFORNIA. 

Land  claimed  and  improved  by  a  pre-emption  settler  cannot  be 
selected  for  the  University  of,  the  agent  having  been  instructed 
not  to  make  such  a  selection,  ......    321 

Where,  makes  a  selection  under  Ist  section,  act  of  July  23, 1866, 
full  compliance  with  the  State  law  regulating  sales  of  land  must 
be  shown,  .  .  .  .  .  .  ...    324 

Unsurveyed  lands  in,  were  not  subject  to  pre-emption  settlement 
between  expiration  of  act  of  March  1, 1854  and  passage  of  act  of 

May  30, 1862, 420 

Instructions  relative  to  school  selections  in  state  of,  ..  .    437 

When  entitled  to  two  sections  for  each  fractional  township,  .    438 

When  entitled  to  one  and  a  half  section  for  each  fractional  town- 
ship, .  .  ......    438 

When  entitled  to  one  section  for  each  fractional  township,  .    438 

When  entitled  to  one-half  section  for  each  fractional  township,    .    438 
When  entitled  to  select  as  school  sections  other  lands  than  sections 
16  and  36,  ...  .....    438 

Is  not  entitled  to  indemnity  for  any  school  selections  not  allowed 

to  be  made  in  a  township  falling  entirely  within  a  private  claim,    439 
To  have  benefits  of  act  of  March  3f  1871,  relative  to  lands  granted 
for  an  Agricultural  College,      ......    441 

State  selections  for  Agricultural  College,  ....    441 

What  lands  are  open  to  selections  by,  for  Agricultural  College,    .    441-2 
Cannot  take  land  with  Agricultural  College  scrip  after  it  has  been 

appropriated  by  an  individual  and  paid  for  by  him,  .  .    443 

State  Authorities  are  to  give  notice  to  register,  of  the  selections 

named  in  section  one  of  act  of  July  23d,  1866,        .  .  .    450 

Swamp  lands,  instructions  relative  to,  .     *       .  .  .  .    453 

Right  of,  to  section  16  (for  school  purposes)  which  was  unsurveyed 
till  1869,  could  not  operate  against  a  party  entitled  under  7th  sec- 
tion, act  July  23, 1866,    .  .  .  .  .  .  .463 

Application  to  enter  school  section  in,  under  coal  act  received,       .    676 

CANCELLATION. 

Of  homestead  entry ;  affidavit  required  in  case  party  desires,         .    239 
Of  homestead  entrv ;  proceedingd  in  case  application  is  made  for,      248 
Applications  for,  of  homestead  entries  in  case  of  death  of  settlers, 
now  dealt  with,  ........    249 
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CANCELLATION,  Omtinued,  ^^» 

Surrender  of  duplicate  receipt  to  General  Land-Office  to  procure, 
of  homestead  entry  is  not  allowable,  ....    250 

Second  entries  of  abandoned  homestead  tracts  cannot  be  made 
until  notice  of,  has  been  received  by  local  officers,  .  .    250 

After,  of  an  entiy,  it  may  be  reinstated  upon  a  proper  showing  and 
a  rehearing  held,  ......        264-253 

Of  filing  on  ex  parte  affidavits  is  error,   .....    297 

Of  homestead  entry  becomes  effective  when  Commissioner's  let- 
ter is  received  at  the  local  office,        .....    316 

To  initiate  a  valid  pre-emption  right  on  land  embraced  in  a  home- 
stead claim,  some  act  of  settlement  i^  required  after  cancellation 
of  homestead,     ........    316 

An  entry  or  filing  is  prima  fade  a  valid  one,  and  the  party  attack- 
ing it  must  affirmatively  show  cause  for  its  cancellation,        .    327-326 

Of  tract  above  160  acres  in  a  pre-emption  entry  does  not  pass  the 
tract  to  a  railroad  grant,  ......    416 

Of  A.  C.  S.  locations  regularly  made  do  not  pass  the  land  to  a  rail- 
road whose  line  was  fixed  during  the  existence  of  said  locations,    436 

Sale  of  timber  culture  claim  by  original  claimant,  sufficient  ground 
for,  .........    667 

CASH  ENTRY. 

A  purchaser,  in  good  faith  and  for  a  valuable  consideration  of  a, 

is  not  a  trespasser  but  legally  in  possession,  .  .    319 

Made  of  a  tract  does  not  admit  of  its  location  with  Agricultural  Col- 
lege Scrip  by  the  State,  ......    443 

CASH  PURCHASES. 

Title,  how  acquired  by,  at  private  sale,  ....  180 

Duplicate  receipt  to  be  given  purchaser  making,        .  .  .  180 

Patent  to  be  given  either  by  Commissioner  General  Land  Office 

or  by  register  of  district  Land  Office  to  parties  making,   .  .  180 

Payment  by,  when  to  be  made,  .....  180 

CEMETERY. 

Part  of  timber  culture  entry  cannot  be  alienated  for,  or  village 
purposes, .........    653 

CERTIFICATE. 

Duplicate,  when  to  be  furnished  party  locating  with  warrant  at 
private  entry,     ........    180 

To  be  issued  by  register  upon  compliance  with  certain  conditions 
by  homestead  settler,  ......  183 

Final,  to  be  issued  by  register  for  aditional  tract  entered  by  party' 
under  soldiers'  and  sailors'  homestead  provisions,  .  .    187 

In  case  a  party  claiming  under  soldiers^  and  sailors'  homestead 
law  makes  final  proof  on  an  original  and  additional  entry  at  the 
same  time  a  final,  will  be  issued  for  both  tracts,    .  .  .    187 

Of  discharge,  certified  copy  of,  to  be  furnished  by  party  entering 
under  soldiers'  and  sailors'  homestead  act;  provision  in  case 
this  cannot  be  procured,  ......    187 

No  land  acquired  under  provisions  of  timber  culture  laws,  shall  be 
liable  to  satisfaction  of  debts  contracted  prior  to  issuance  of  final 
therefor,  .  .  .  .  .  .  .  .  .    190 

Final,  form  of,  for  additional  homesteads,        ....    199 

Final,  form  of,  for  timber  culture  homesteads,  .  .  .    202 

Form  of  several  certificates  in  making  railroad  selections,   .        342-346 

Of  local  officers  to  lists  of  selections  under  railroad  and  State  cor- 
poration grants,  .......        342-343 

Oi   President  and  Engineer  of    railroads  under  grant  thereto, 

344  ,345,  346 

Of  Surveyor-General  to  payment  of  costs  of  survey,  Ac,  by  Pacific 
railroads,  ........    343 

St.  Paul  and  Sioux  City  Railroad  Comjjany's  right  to  it«  indemnity 
lands  attached  when  line  was  definitely  located,  not  at  date  of 
Governor's,         .  .  .  ,  .  .  .  .    384 
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CERTIFICATE.  Continued.  p^ob. 

Title  to  a  railroad  may  be  avoided  by  suit  in  equity  in  name  of 
the  United  States,         .......    401 

From  clerk  of  court  to  be  sent  up  with  final  returns  of  register  and 
receiver  in  cases  of  certain  private  land  claims,      .  .  .    453 

Of  incorporation  of  a  company  should  be  attached  to  its  declara- 
tory statement,  under  coal  act,  .....    673 

CERTIFICATES  OF  DEPOSITS. 

For  money  deposited  for  survey  of  townships,  how  used,  .    756,  758 

Are  not  transferable:  erroneously  transferred  maybe  returned 

and  used  by  the  rightful  holder,        .  .  ,  .  .    760 

General  Land  Office  furnishes  no  redress  in  case  of  transfers  of,     .    760 

CERTIFICATES  OF  LOCATION. 

Instructions  of  August  26,  1872,  relative  to«  for  Louisiana  private 
land  claims,        .......  .    513 

For  settlement  claims  in  Louisiana,      .....    517 

Can  only  be  issued  for  such  portion  of  a  confirmed  and  located 
private  land  claim  as  is  found  to  be  in  conflict  with  a  prior  con- 
firmation at  the  date  of  location,        .....    527 

Is  full  evidence  of  title  in  locations  of  private  land  scrip  which 
are  not  patentable,        .......    796 

CERTIFIED  COPIES. 

Of  revolutionary  bounty  land  scrip  when  issued,        .  •  .    746 

Regulations  relative  to,  of  records,  plats,  <fec.,  .  ,  .  .    824 

CHANGE  OF  RESIDENCE.    (See  AbandonmetU.) 

Plaintifi!*  has  right  to  contest  an  entry  on  ground  of,  subsequent  to 
date  of  former  trials,    .......    251 

CHARGES. 

Registers  and  receivers  are  not  allowed  by  law  to  make  any,  for 
tlieir  services  in  accepting  or  entering  pre-emption  or  home- 
stead claims  other  than  such  as  are  set  forth,  .  .  .    193 

CHEROKEE  STRIP. 

Disposal  of,      .......  .    705-6-7 

CHIEF  ENGINEER.    (See  Engineer.) 

CHILDREN. 

Minor  orphan,  claims  of,  under  soldiers*  and  sailors*  homestead 
provisions;  how  initiated,  can  act  only  by  duly  appointed 
guardians,  ........    186 

Minor  orphan,  applying  for  benefits  of  soldiers*  and  sailors*  home- 
stead provisions,  must  furnish  evidence  of  military  service  of 
fathfer,  and  proof  of  death  or  marriage  of  mother,  .  .    187 

CHIPPEWA  INDIANS. 

Mixed  bloods;  action  on  applications  of  certain,  suspended,  .    712 

Scrip  locations  or  personal  applications  not  yet  patented  to  be  sus- 
pended,   .........    712 

CHIPPEWA  AND  OTTAWA  LANDS. 

Approval  of  eighteen  claims  to,  .  .  .  .  .  .    707 

CIRCULAR.    (See  List  of  Instructions  at  beginning  of  book.) 

CITIZENS. 

Heads  of  families,  widows,  or  single  men  who  are,  or  who  have 

declared  intention  to  become,  entitled  to  pre-empt,  ,  .    181 

Indians  declared,  &c.,       .......    181 

Entitled  to  homestead  privilege,  .....    182 

Entitled  to  make  entry  under  timber  culture  act,       .  .        189,  649 

Pre-emption  claimant  must  show  that  he  is  a,  or  has  declared  in- 
tention of  becoming  such,        .  .  .  .  .  .    287 

Declarations  of  being  a,  not  competent  evidence  in  case  of  contest,    287 
Admissions  by  party  that  he  is  not  a,  received  as  competent  evi- 
dence,      .........    287 

Only  a,  of  the  United  States  may  enter  coal  lands  who  is  engaged 
in  the  actual  bona  fide  business  of  coal  mining  for  the  purpose 
of  commerce,      .  ......    664 
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CITY.    {See  Tmtm.)  paqb. 

Town  or  village  lands  within  limits  of  California  not  confirmed  to 

State  underact  of  July  23, 1866,  .  .  .  .  .450 

Inhabitants  of  a,  granted  privilege  of  entering  land  occupied  as 

town  sites  at  minimum  price  of  $1.25  per  acre,       ,  .  .    679 

CLAIM. 

Homestead,  may  be  relinquished  by  party  ;  land  reverts  to  gov- 
ernment; manner  of  proceeding  in  case  of  relinquishment,         .    184 

The  government,  at  the  suggestion  of  even  a  stranger  in  interest, 
may  inquire  into  an  illegal  appropriation  of  the  public  land  and 
if  the  record  shows  a,  has  been  illegally  allowed  will  reverse  its 
action,      .........    330 

Under  act  of  July  23, 1866,  will  not  be  rejected  because  claimant  is 
not  in  possession  of  entire  purchase,.  .  .  ,  .    469 

Approval  of,  to  certain  Lake  Superior  band  of  Indians,       .  .    707 

CLAIMANT. 

Failure  to  file  within  legal  period  will  defeat  the,  under  act  of  July 

23, 1866,    .........    467 

Entitled  to  benefits  of  7th  section,  act  of  July  23, 1866,  must  have 

"  used,  improved  and  continued  in  actual  possession"  of  premises 

claimed,     .........    469 

For  rejected  swamp-lands  in  Missouri,  facts  to  be  shown  by,  .    482 

Identity  of,  in  case  of  application  for  reissue  of  lost  scrip,  must  be 

fully  established,  <&c.,     .......    492 

CLASSES. 

Two,  of  public  lands,  minimum  and  double  minimum,         .  .    179 

CLERICAL  ERROR. 

Should  not  be  construed  to  prejudice  a  claim  under  homestead  act 
of  June  8, 1872, 274,  5 

COAL  ACT. 

Application  to  enter  school  section  in  California  under,  received,      676 

COAL  ENTRY. 

Must  be  made  on  legal  subdivisions,      .....  667 

Is  confined  to  surveyed  lands,      ......  667 

After  being  allowed,  is  not  to  be  investigated  except  under  instruct- 

tions  from  General  Land-Oflice,  .....  668 

Prior  to,  it  is  competent  for  the  register  and  receiver  to  order  an  in- 
vestigation, ........  668 

How  regu'ated  in  case  of  contests,         .....  669 

But  one,  allowed  one  person,      ......  670 

No,  can  be  allowed  an  association  which  has  in. it  a  party  who  has 

made  a,     .  .  .  ...  .  .  .  .  671 

No,  of  lands  containing  other  valuable  minerals,        .  .        '   .  671 

Need  not  be  in  compact  form,     ......  672 

COAL  LAND  CLAIMANT. 

Not  disqualified  by  ownine  other  land,  <&c.,     ....    667 

Has  no  authority  for  following  his  coal  veins  under  adjoining 
land,  .  .  .  .  .  .  .  .  .    675 

'  In  conflicting,  where  improvements  have  been  made  prior  to  March 
3, 1873,  the  land  is  to  oe  awarded  by  legal  subdivisions,    ,  .    668 

COAL  LANDS. 

And  iron  lands  pass  with  Pacific  railroad  grants,        .  .  .  340 

Instructions  under  act  of  July  1, 1864,  .....  661 

Are  excluded  from  operation  of  the  pre-emption  law,  .  .  661 

Disposed  of  to  th«  highest  bidder,         .....  661 

Must  be  noted  by  Deputy  Surveyors,    .....  661 

Only  citizens  engaged  in  the  actual  bona  fide  business  of  coal  min- 
ing for  the  purposes  of  commerce  can  enter  160  acres  @  $20  per 

acre  under  act  of  1865,  .......  664 

Testimony  required  under  this  act,        .  .  .  .  .  664 

Instructions  under  act  of  March  3,  1865,.  ....  664 

Instructions  relative  to,  under  act  of  March  3, 1873,  .  .  .  667 

Sale  of,  provision  for,       .*.....  667 
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COAL-LANDS,  Cmiinued,  '  paob. 

Price  per  acre,        .  .  .  .  .  .  .  667-68 

How  to  be  sold  in  case  there  are  adverse  claimants.  .  .  .668 

Cannot  be  included  in  a  town-site  entry,  .  .  .  .674 

And  town  property,  regulations  for  disposal  of,  .  .  .    678 

COAL  MINES. 

Opening  and  improving  of,  how  considered  in  reference  to  pre- 
ference right  or  purchase,        .  .  .  .  .  .668 

Owners  of,  have  no  authority  to  follow  them  under  adjoining  land,    675 
COLORADO. 

Instructions  underact  of  July  14, 1870,  extending  pre-emption  laws 
to,.  .  .  .  .  .  .  .  .  .291 

Instructions  under  act  amendatory  of  act  of  July  11, 1870,  extend-     . 
ing  pre-emption  laws  to,  .  .  .  .  .  .308 

COMMERCE  AND  TRADE. 

Lands  used  for,  exclusively  are  not  subject  to  pre-emption  settle- 
ment,      ......:•.    373 

COMMISSIONER  OF  THE  GENERAL  LAND-OFFICE. 

Aggrieved  oarty  has  right  of  appeal  from  decision  of.  .     '     .    192 

Decision  of,  not  appealed  from,  becomes  final  as  to  all  matters  aris- 
ing before  trial,  .  .  .  .  .  .  .  .251 

Authorized  to  make  all  needful  rules,  Ac,  to  carry  into  effect  sol- 
diers* and  sailors'  homestead  provisions,      ....    264 

Has  authority  to  prescribe  kind  of  proof  in  Louisiana  settlement 
claims,      .........    617 

Appeal  from  decision  of,  brings  up  for  review  all  orders  interlocu- 
tory or  otherwise  made  from  the  beginning,  .  .  .    551 

Has,  by  act  of  1851  and  July  4,  1836,  supervision  over  surveys  of 
Surveyor-General  and  everything  in  his  jurisdiction  is  under 
supervision  of  the  Secretary  of  the  Interior,  .  .  .    659 

Resurveys  ordered  in  the  District  Court  after  the  passage  of  the  act 
of  July  1, 1864,  are  subject  to  supervision  of,  but  those  made  prior 
are  not,    .........    563 

May  indicate  the  principles  upon  which  a  private  land  claim  sur- 
vey may  be  executed.    .  .  .  .  .      •     .  .    590 

Has  jurisdiction  over  all  executive  acts  of  his  subordinate  officers,    612 

Authorized  to  issue  rules  and  regulations  for  enforcing  timber-cul- 
ture act,    .........    647 

COMMISSIONERS.    {See  Board  of  Commwioners,) 

COMMISSIONS. 

Payment  of  certain,  to  be  made  by  homestead  settler,  Ac,  ,  .    183 

Table  of,  &c.,  to  be  paid  by  parties  making  homestead  entries  in 
certain  States  and  Territories,  .  .  .  .  .    188 

Table  of,  &c.,  to  be  paid  on  homestead  entries  made  in  the  Pacific 
and  other  political  divisions,    ......    189 

Of  registers  and  receivers  on  timber-culture  entries,  .     651,  648,  646,  190 
Table  of,  by  quarters,  months  and  days,  ....    782 

COMMITTEE. 

Report  of,  accompanying  a  bill  may  be  examined  to  determine  am- 
biguous language  in  a  Congressional  statule,  .  .    607 

COMMUTATION. 

Of  homestead  entry  may  be  made  by  any  person  entitled  at  proper 
time  to  prove  up,  .  .  .  .  .  .  .    245 

Of  homestead  entries  to  cash  not  held  to  apply  to  Indian  act  of 
March  3, 1875,       .  .  ....         284-85 

Of  pre-emption  to  homesteads,    .....         318-19 

Timber-culture  claimants  cannot  make,  by  paying  Government 
price  per  acre,      .....  .  .    655 

Where  land  has  become  double  minimum  a  pre-emptor  cannot  un- 
less a  soldier  or  sailor  commute  for  more  than  80  acres  as  home- 
stead,       .  .,...•..    184 

COMPLETED  RAILROAD. 

Term,  defined,       .  .  .     *     .  •  .  •  •    868 
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CONFIRMATION.  ^^^^ 

A,  of  a  Louisiana  private  land  claim  inured  to  the  benefit  of  an  as- 
signee even  where  the  sale  was  made  before  confirmation,  .    494 
Certificates  of  location  can  only  issue  for  a  private  claim  in  conflict 
with  prior,           ........    627 

CONSTRUCTION. 

OfTthsec.  actof  July  23, 1866, 469 

Of  decree  of  a  common  law  governed  court  must  be  in  accordance 

with  rules  of  common  law,       ......    532 

The,  consistent  with  law  must  be  given  a  written  instrument^capa- 

ble  of  two  constructions,  ......    532 

The,  must  be  given  a  written  instrument  which  will  give  effect  to 

all  its  parts  and  govern  particular  clauses  or  phrases,       .  .    533 

CONTEST.    (SeeHeanng.) 

No,  involving  the  rights  of  settler  can  be  instituted  after  filing  his 
noticeof  absence  under  grasshopper  act,         .  .  .         259-62 

When  in  homestead  case  should  be  dismissed  in  consequence  of 
military  service, ........    270 

Pendency  of,  between  pre-emption  claimants  does  not  exclude  pre- 
emption filing  and  settlement,  .  .  ..  .  .    292 

Should  be  held  where  another  party  offers  his  D.  S.  for  land  claimed 
by  a  party  about  to  complete  entry,  .....    297 

Where  a  homestead  party  who  was  cited  to  "  show  cause  why 
another  party  should  not  enter  the  land,"  showed  his  homestead 
entry,  evidence  of  abandonment  was  inadmissible  under  the  no- 
tice, ........  321 

When  on  a,  the  pre-emptor  is  shown  to  have  gone  into  and  con- 
tinned  in  possession  as  a  tenant  of  a  wood  company,  the  land 
will  pass  under  the  opposing  State  selection,  .  .  .    328 

Proceedings  to  contest  pre-emption  and  homestead  claims  within 
railroad  limits,  .  ......        389, 405 

Defraying  expenses  of,  for  lands  in  railroad  limits,    .  .  .    390 

Commenced  under  circular  of  Nov.  7,  1871,  (No.  420,)  will  be  de- 
cided in  accordance  therewith,  .....    390 

In  case  of  coal,  the  papers  must  be  transmitted  to  General  Land 
Ofiice  for  review  before  entry  is  allowed,     ....    669 

Expense  of,  to  be  paid  by  contestant  in  homestead  cases,     .  .    184 

Depositions  of  witnesses  in,  *      .  .  .  .  .  .811 

CONTESTANT. 

To  pay  expenses  incident  to  trial  on  charge  of  abandonment  by 
homestead  party,  .  .  .  .  .  .  .184 

A,  twice  defeated,  should  make  a  strict  statement  of  his  claim,       .    251 
In  Rancho  El  Cajon  case  is  not  estopped  in  deed  as  he  is  not  party 
or  privy,  on  proof;  nor  in  pais,  because  the  settlers  had  not 
been  misled,       ........    559 

CONTIGUOUS  TRACTS. 

Additional  entries  not  confined  to,        ....  .    278 

CONTRACT. 

For  sale  of  growing  trees  to  be  cut  and  removed  as  soon  as  ven- 
dor obtained  a  title  invalidates  the  pre-emption  claim,     .  .312 

CONVEYANCE. 

Of  twenty  acres  of  a  homestead  claim  will  cancel  the  entry.  .    256 

To  determine  who  should  select  the  land  awarded  in  a  private 
land  claim,  the  abstract  of,  may  be  examined  by  the  Ueneral 
"    Land  Ofiice,       .  .  ......    567 

CORNERS. 

Instructions  for  establishing,  in  regions  remote  from  timber  and 
destitute  of  stone,  .......    760 

How  to  subdivide  sections  and  establish  quarter  and  quarter-quar- 

VClf  .........         iVX. 

A  county  surveyor  has  no  authority  for  removing,  established  by  a 
deputy  surveyor,  but  where  a  corner  post  is  found  lying  on  the 
ground  it  may  be  properly  replaced,  .  •  •  •  •    762 
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CORNERS,  Continued,  ,  ^        ,     .        ^        ^^°"' 

Rule  for  location  of  quarter,  on  north  and  west  boundaries  of  sec- 
tion six  where  the  present  measurement  diflFers  from  that  in  the 
field  notes,  ........    763 

CORPORATION. 

Form  of  coal,  declaratory  statement  of  a,         .  .  .  .    673 

COTERMINOUS  PROPRIETORS. 

In  case  of,  under  act  of  July  23,  186S,  proof  must  be  made  sepa- 
rately and  individually  as  in  other  claims,   ....    452 

CURTILAGE. 

Two  vineyards  do  not  pass  to  a  mission  under  the  term,  and  ap- 
purtenances,       ........    567 

CUTTINGS. 

May  be  planted  under  timber  culture  law,       .  .  .  .    652 

D. 

DAKOTA,  OR  SIOUX  HALF  BREED  SCRIP. 

Application  of,  to  special  localities,       .....    721 

Application  of,  to  general  localities,        .  .  .  .  .    722 

Requirements  in  locating,  ......    723 

Location  of,  ......  721,22,23,24 

The  kind  of  land  on  which  it  may  be  located,  .  .  .724 

Provision  for  location  of,  in  case  a  township  has  been  partly  sur- 
veyed,      ...  .  .  •  .  .  •  .    724 

Location  of,  by  heirs  of  deceased  scripee,         ....    725 

DATE.    {See  Time.) 

Of  acts  granting  land  to  railroads  and  wagon  roads,  .  .         350-356 

When  rights  of  land  grant  roads  took  eifect,   .  .  .         358-363 

DAYS. 

Appeal  to  the  Commissioner  G.  L.  O.,  with  reasons  therefor,  must 

be  filed  with  register  and  receiver  within  30,  from  date  of  their 

decision,    ........  192 

Appeal  to  Secretary  of  Interior  must  be  filed  within  60,  after  ser- 

viceof  notice  on  the  party,        ......    192 

After  appeal  from  Commissioner  G.  L.  0.  30,  are  usually  allowed 

for  filing  arguments,  &c.,  ......    192 

DEATH. 

Evidence  of,  of  widow  under  soldiers*  and  sailors'  homestead  pro- 
visions, what  to  consist  of,       .  .  .  .  .  .    187 

Provision  in  case  of,  of  a  person  who  having  entered  a  quarter  sec- 
tion has  complied  with  the  provisions  of  the  timber  culture  act 
for  three  years,  &c.,        .......    190 

Heirs  or  legal  representatives  of  such  person  may  continue  settle- 
ment and  cultivation  or  receive  patent  for  forty  acres  of  said 
quarter  section,  <&c.,        .......    190 

Of  homestead  settler,  if  occurring  at  expiration  of  five  years,  heirs 
or  devisee  may  make  proof  at  once,  .....    246 

In  case  of,  of  homestead  settler  before  time  of  residence  expires, 
ills  heirs  or  devisee  may  commute  or  continue,  <&c.,  .  .    246 

DEBTS. 

Lands  acquired  under  homestead  law,  are  not  liable  for,  contracted 
previous  to  issue  of  patent.        ......    188 

No  land  acquired  under  provisions  of  timber  culture  laws  shall  be 
liable  to  satisfaction  of,  contracted  prior  to  issuance  of  final  cer- 
tificate therefor,  .......         647, 190 

Neither  military  bounty  land  warrants  nor  the  land  located  there- 
with are  subject  to,  until  after  patent  issues,  .  .  .    733 

DECISION. 

If  not  appealed  from  is  by  law  made  final,       ....    192 
Of  secretary  is  final  and  conclusive,       .....    192 
Of  Commissioner  not  appealed  from,  becomes  final  as  to  all  mat- 
ters arising  before  trial,  ......    251 
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DECISION,  Continued,  ^^oit. 

Parties  who  take  no  appeal  from  a,  are  considered  as  bound  there- 
by, .........    314 

Of  lieads  of  departments  should  not  be  disturbed  except  in  extra- 
ordinary cases,    ........    421 

Of  Secretary  of  the  Interior  should  not  be  reversed  by  his  suc- 
cessor,       .........    532 

Of  the  head  of  a  department  is  binding  upon  his  successor, .  .    605 

DECLARATION. 

Claimant  under  soldiers'  and  sailors'  homestead  law  ma)',  if  he  so 

elects,  file,  to  the  effect  that  he  claims  a  certain  tract  of  land,  &c.,    186 
Provision  in  case  party  files,  through  an  agent,.  .  .  .    186 

Soldiers'  homestead,  form  of,      .  .  .  .  .  .    196 

Required  of  party  applying  for  benefits  of  act  providing  for  sale  of 

desert  lands  in  Lassen  county,  Cal. ;  what  is  to  consist  of,  .  216-17 
Such,  to  receive  its  proper  number,  &c.,  on  register's  and  receiver's 

books;  a  docket  to  be  kept  of  all  filed,  &c.,  .  .  .  .217 

Abstract  of  such,  to  be  forwarded  to  General  Land  Office,    .  .    217 

Original  claimants  under  soldiers'  and  sailors'  homestead  act  may 

file,  in  preference  to  making  entr)^    .  .  .  .  .    264 

Provision  in  cases  where,  is  made  by  agent  for  original  claimant 

under  soldiers'  and  sailors*  homestead  act,  ....    264 

DECLARATORY  STATEMENT.    {See  Declaration.) 

To  be  filed  where  tract  is  ''offlered  "  land,  &c.,  .  .  .    181 

When  to  be  filed  in  case  land  is  not  **  offered,"  .         •  .  .    181 

When  second  filing  of  is  prohibited ;  when  allowable,  in  pre-emp- 
tion cases,  ........    182 

Beneficiaries  claiming  under  soldiers'  and  sailors'  homestead  pro- 
visions are  not  required  to  file,  but  immediate  entry  may  be 
made,        .  .  .  .  .  ,  .  .  .186 

Form  of  receiver's  receipt  for  fees  for  filing,     ....    193 

Form  of,  for  cases  where  the  land  is  not  subject  to  private  entry,    194 

Form  of,  for  cases  where  the  land  claimed  is  subject  to  private 
entry,        .........    194 

In  case  a  pre-emptor  settles  on  unsurveyed  land,  when  it  is  sur- ' 
veyed  and  filed  he  may  commute,  &c.,  ....    226 

It  is'  not  compulsory  in  any  case  that  party  applying  in  person 
under  soldiers'  and  sailors'  homestead  provisions  should  furnish,    264 

If  a  single  woman  marry  after  filing,  she  abandons  her  pre-emp- 
tion right,  .......  287 

Pre-emption  claimant  who,  at  time  of  making,  owned  320  acres,  but 
did  not  own  at  time  of  making  final  proof  is  not  entitled  under 
pre-emption  law,  .......    288 

Filing  of,  under  circulars  of  February  10,  1870,  and  March  22, 1870, 
under  acts  of  March  27, 1854,  and  June  2, 1862,       .  .         289,  290 

Must  be  filed  on  offered  lands  within  thirty  days  after  settlement 
and  on  unoflfered  land  within  three  months,  .  .  .    291 

May,  under  Section  5,  act  March  3,  1843,  file  after  three  months  if 
no  adverse  right  has  intervened         .....    292 

In  case  pai^t  of  pre-emption  claim  is  surveyed  and  part  unsurveyed,    295 

A  pre-emption  claimant  need  not  file,  until  his  claim  has  been 
properly  surveyed,         .......    296 

Where  a  second  party  tenders,  for  land  embraced  in  a  claim  about 
to  be  entered,  a  contest  should  be  had,         ....    297 

The  failure  of  a  party  to  appeal  when  his,  is  rejected  concludes  all 
his  right  to  the  land,      .......    298 

A  party  whose,  is  refused  by  the  local  oflScer  should  not  suffer  by 
tneir  neglect,      ........    299 

Special  instructions  where,  was  filed  prior  to  passage  of  Resolution 
No.  52,  passed  March  3, 1871,  and  acts  of  March  22, 1872  and  May 
9,1872, 311,309 

Of  party  who  entered  upon  reserved  land  will  not  be  received 
against  a  party  who  maae  homestead  entry  on  day  of  restoration,    315 

A,  on  file  in  the  proper  office  is  notice  to  the  world  of  the  location 
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DECLARATORY  STATEMENT,  Continued.  p^ob. 

and  extent  of  a  pre-emption  claim  and  no  subsequent  amend- 
ment except  for  error  or  misUike,  can  defeat  a  right  initiated 
prior  to  such  amendment,        .  ...  .  .  .    322 

When  settlers  on  unsurveyed  and  surveyed  lands  withyn  railroad 
limits  must  file,  under  circular  of  February  10,  1870,  .  .    404 

Neglect  to  file,  within  legal  time  does  not  pass  the  land  embraced 
in  a  pre-emption  claim  to  a  railroad  located  after  such  claim 
attached,  .........    409 

On  land  within  act  of  March  27,  1854,  eleven  years  after  settlement 
but  before  Secretary  prescribed  rules  is  not  too  late,  .  .    415 

Need  not  be  on  file  to  except  land  from  a  railroad  grant,      .  .    419 

Cannot  be  received  prior  to  filing  of  township  plat,   .  .  .    4D0 

When  to  be  filed  for  coal  tract  by  party  whose  application  to  pur- 
chase is  based  on  priority  of  possession,       ....    670 

Must,  in  coal  land  purchases,  be  filed  within  sixty  days  from  filing 
township  plat,     ........    670 

When  to  be  made  in  coal  land  purchases  where  improvements 
have"  been  made  prior  to  June  4, 1873,  ....    670 

Of  a  corporation,  form  of,  under  Coal  Act,       ....    673 

Relative  to  town-sites  may  be  filed  with  surveyor-general  in  case 
there  is  no  land-oflice  in  a  Territory,  ....    680 

President  of  a  town  company  filed  a,  for  pre-emption  claim  which 
was  rejected  because  town-site  was  entered  for  speculative  pur- 
poses,       .....*...    696 

Must  be  filed  under  Joint  Resolution  of  April  10,  1869,  as  in  other 
cases.         .........     ixjfi 

To  be  filed  by  settlers  on  Cherokee  strip,         ....     706 

A  settler  under  act  June  5, 1872,  should  name  in,  his  actual  date  of 
settlement,  ........    720 

DECREE. 

A,  order  or  warrant  of  survey  of  private  grant  gave  only  an  inchoate 

right  which  before  the  cession  of  Lousiana  could  be  sold  for  debt,    494 
Assignment  of  M.  B.  L.  W.  in  accordance  with,  of  court,  how 

made,        .........    728 

DEED. 

A,  may  by  parol  evidence  be  shown  to  be  only  a  mortgage  which 
does  not  necessarily  forfeit  a  pre-emption  right,      .  ,  .    313 

DEFENDANT. 

When  testimony  in  homestead  contests  is  taken  before  oflScer  to 
administer  oaths,  must  be  notified,      .....    251 

DEFINITE  LOCATION.     (See  Location.) 

DEPARTMENTAL  ASSEMBLY. 

Without  approval  of,  no  Mexican  grant  was  complete,  .      '     .    611 

DEPOSIT.    (See  CertificaUs  of  DeposU.) 

A  certificate  of,  for  survey  of  township  should  be  received  in  part 

payment  for  the  land,  under  the  homestead  law,     .  .  .    230 

Instructions  to  give  eff*ect  to  the  act  of  March  3, 1871,  for,  for  sur- 
veys of  townships  by  settlers,  .....        758,  756 

DEPREDATIONS. 

Timber,  circular  in  reference  to,  .  .  .  .  .     658-59-60 

Of  public  moneys,  instructions  as  to,  .  .  .  .    775-782 

DEPOSITIONS. 

Of  certain  witnesses  in  contests  may  be  taken  near  place  of  resi- 
dence,      .  .  .  .  .  .  .  .  .81] 

DERIVATIVE  CLAIMANTS. 

Under  Vigil  and  St.  Vrain,  rights  discussed,    .  .  .  .612 

DESEXO.     {See  Plat.) 

DESERT  LANDS. 

In  Lassen  County,  Cal.,  circular  in  reference  to,  .  .  216-17 

Meaning  of,  as  used  in  act  for  sale  of,  in  Lassen  County,  California, 
defined,     .  .  .  .  .  .  .  ,  .217 
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DEVISEES.  TAOB 

The  term  legal  representatives  includes,  heirs,  and  assignees,  .    494 

DIMINISHED  RESERVE  LANDS. 

Kansas  trust  and,  disposition  of,  .  .  .      713-14-15-19-20 

DISABILITY. 

Soldier  dischar^d  for,  time  to  which  he  is  entitled,   .  .  .    268 

In  case  of  soldier's,  he  may  make  final  proof  before  county  clerk,      269 
DISCHARGE. 

Certified  copy  of  certificate  of,  to  be  furnished  by  party  claiming 
under  soldiers'  and  sailors'  homestead  act ;  provision  in  case  this 
cannot  be  procured,        .......    187 

Certified  copies  of  certificate  of,  must  be  furnished  by  original  ap- 
plicants under  soldiers'  and  sailors'  homestead  law,  .  .    265 
Certified  copy  of  certificate  of,  required  of  certain  homestead  set- 
tlers,          .........    276 

DISTRICT  COURT. 

Resurveys  ordered  into  the,  after  act  of  July  1,1864  passed  are 
under  the  commissioner's  supervision,  but  those  made  before  the 
act  are  not,  ........    563 

Jurisdiction  of,  in  California  under  the  act  of  March  3, 1851,  .    574 

DOCKET. 

Of  all  declarations  filed  under  act  providing  for  sale  of  desert  lands 

in  Lassen  County,  Cal.,  to  be  kept  by  register  and  receiver,  .    217 

Abstract  of,  to  bo  forwarded  to  General  Land-Office,  .  .    217 

DONATION  CLAIMS. 

Under  act  September  27, 1850,  will  be  patented  although  coal  may 
be  found  upon  the  tracts,  ......    674 

Entries  of,  prima  /acte  regular  cannot  be  £et  aside  on  allegations  of 
fraud  by  stranger,  .  .  .  .  .  .  .    751 

Entry  of,  not  limited  to  surveyed  land,  .  .  .  .751 

DON  JOSE  VALLIERE. 

Circular  relative  to  claim  of,         .....  .    528 

DOUBLE  MINIMUM. 

Class  of  public  lands  called,         .  .  .  .  .  .179 

Payment  for,  lands,  .  .  .  .  .  .179 

No  distinction  made  under  timber  culture  laws  between  minimum 

and,  lands,  ........    190 

Lands,  soldiers  and  sailors  of  late  war  are  allowed  to  enter,  .    268 

Only  half  as  much,  land  can  be  included  in  a  homestead  commuted 

from  a  pre-emption  as  was  embraced  in^the  filing  where  land 

has  increased  in  rating,  ......    319 

Even  sections  only  are  raised  to,  under  act  of  July  2, 1864,  within 

limits  of  Northern  Pacific  road,         .....    381 

DUPLICATE  RECEIPT. 

Patent  to  be  delivered  in  case  of  cash  purchase  by  private  entry, 
upon  surrender  of,  ......  .     180 

To  be  given  homestead  applicant  for  fees,  Ac,  paid  by  him,  .    183 

To  be  surrendered  by  homestead  party  in  case  he  desires  to  relin- 
quish his  claim,     ......  .    248,  184 

Provision  in  case  duplicate  receipt  has  been  lost,  .  .     248,184 

Surrender  of,  to  General  Land  Office  for  procuring  cancellation  of 
homestead  entry  is  not  allowable,    .  .  .  .  .    250 

DWELLING.    (See  Residence.) 

E. 

ENGINEER. 

Affidavits  of,  on  maps  of  surveys  and  locations  of  railroad  and 
state  corporation  grants,       ....  *    346,  345,  344 

ENTRY.    (See  Homestead,  Preemption,  Timber  Culture,  Town-site, dc.) 

Joint,  when  and  how  it  may  be  made,      ....    182,  301 
When  heirs  of  deceased  pre-emptor  are  entitled  to  make,    .  .    182 
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Must  be  made  for  exclusive  use,  Ac,  of  party  making,  under  home- 
stead laws.  ........    182 

Another,  of  homestead  claim  contested  on  charge  of  abandon- 
ment cannot  be  made  until  entry  covering  the  same  is  can- 
celled by  General  Land-Office,  .....    184 

"Wlien  cancelled  land  is  open  to  first  legal  applicant,  unless  with- 
drawn from,  by  competent  authority,  ....     184 

Second,  not  allowable  where  homestead  party  relinquishes  or 
abandons  his  claim,        .......    184 

Where  aincelled  for  some  other  reason  than  relinquishment  or 
abandonment  party  may  make  second,         ....    184 

Immediate,  may  be  made  by  homestead  party  under  soldiers'  and 
sailors'  provisions,         .  .  .  .  .  .  .    186 

May  be  made  at  anj  time  within  six  months  after  filing  declara- 
tion by  party  claiming  under  soldiers'  and  sailors'  homestead 
provision,  ........    186 

Failure  to  make  within  six  months  from  filing  by  party  claiming 
under  soldiers'  and  sailors'  homestead  act  considered  as  an  aban- 
donment, .........    186 

Provision  in  case  party  was  prevented  by  good  cause  from  making,    186 

Additional,  may  be  made  by  beneficiaries  under  soldiers*  and 
sailors'  homestead  law,  provided  that  they  do  not  enter  more 
than  160  acres,     ........     186 

Where  first,  has  been  consummated  in  such  cases,  the  party  apply- 
ing to  make  additional  entry  will  be  required  to  make  applica- 
tion and  affidavit  according  to  forms  16  and  17,       .  .  .    186 

Table  of  commissions  and  fees  to  be  paid  on  homestead  entries  in 
certain  states  and  territories,  ......    188 

Where  made  on  $2.50  lands  by  officers,  soldiers  and  sailors  under 
section  2304,  Revised  Statutes,  double  amount  of  commissions 
must  be  paid,       ........    188 

Privilege  of,  under  timber- culture  act  is  confined  to  certain  per- 
sons, ........        189-649 

Privilege  of  making  more  than  one,  under  timber-culture  act  con- 
fined to  certain  persons,  .  '  .  .  .        189-650 

The  breaking  and  planting  of  one-fourth  of  land  embraced  in,  to 
be  regsu'ded  as  the  ratio  in  all  cases,  under  the  1st  section  of 
timber-culture  act,  ......        189-650 

One-fourth  pi\rt  of  area  required  to  be  devoted  to  timber  must  be 
broken  within  one  year  from  date  of,  under  timber-culture 
law,  ........        189-651 

Additional  homestead,  form  of  application  for,  .  .  •    198 

Additional  homestead,  form  of  affidavit  for,    .  .  .  198-99 

Additional  homestead,  form  of  final  certificate  for,    .  .  .    199 

Cancellation  of  an,  made  of  offered  land  does  not  restore  the  land 
to  private,  ........    212 

Made  on  the  same  day  by  same  party  restricted  to  one  township  and 
range  under  circular  of  Sept.  12, 1872,  ....    215 

In  no  case  will  one,  be  allowed  to  embrace  lands  in  different  town- 
ships and  ranges,  .......    215 

Party  is  allowed  to  make,  or  location  of  a  reclamation  under  act  to 
provide  for  sale  of  desert  lands  in  Lassen  Co.,  Cal.,  at  the  rate  of 
$1.25  per  acre,      ........    217 

Papers,  &c.,  to  be  issued  in  such  cases  by  register  and  receiver,      .    217 

I^nd  covered  by  cancelled  homestead ;  how  disposed  of,      .  .    249 

An,  is  prima  facie  a  valid  one,  and  the  party  attacking  it  must  affirm- 
atively show  cause  for  its  cancellation,  .  .  .        327,  326 

Second,  allowed  on  railroad  lands  covered  by  prior  cancelled  home- 
stead entries  will  be  approved,  .....    390 

Homestead,  abandoned  after  definite  location  of  railroad,  excepts 
land  from  the  grant,      .  .  .  .  .  .  .    392 

Fraudulent  homestead,  does  not  except  land  from  the  railroad 
within  whose  limits  it  may  be  made,  ....    394 
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Homestead,  though  afterwards  abandoned,  excludes  land  from  rail- 
roads definitely  located  during  the  first  six  months  after  entry,  .    396 
Homestead,  made  before  definite  location  but  relinquished  in  writ- 
ing before  such  definite  location,  although  the  entries  were  not 
cancelled  until  after  location,  did  not  take  the  land  from  the  rail- 
road, .........    397 

The  rule  of  construction  in  force  at  time  of  hearing  will  be  applied 
to  each,  not  patented,  though  a  different  rule  may  have  prevailed 
at  time  proceedings  commenced,         .....    399 

And  filings,  how  made  in  reference  to  Cherokee  strip,  .  706 

Under  the  donation  acts  prima  facie  regular  and  valid  cannot  be 

set  aside  on  allegations  of  fraud  by  strangers  in  interest,  .    751 

The  donation  act  of  February  14, 1853,  does  not  limit,  to  surveyed 
lands,        .........    751 

Instructions  under  graduation,    ......    7^ 

Application  of  A.  C.  S.  to  commuted  homestead,        .  .  .    795 

Land  covered  by  an  erroneous,  on  the  books  of  the  local  ofiice  is 
not  subject  to  private  entry,    ......    808 

Errors  in,  correction  of,     .  .  .  .  .  .  .    818 

Changes  in, .  .  .  .  .  .  .  .  .    823 

EQUITY. 

Suit  in,  may  be  instituted  in  name  of  the  United  States  to  avoid  a 
certificate  for  laud  erroneously  issued  to  a  railroad,  .  401 

ERASURE. 

Proceedings  in  case  of,  of  one  name  and  substitution  of  another  in 
M.  B.  L.  Warrant,  .......    728 

ERRORS. 

Correction  of,  in  entries,  .......    816 

EVEN  SECTIONS.     (See  Sections.) 

EVIDENCE. 

Of  death  of  widow  under  soldiers'  and  sailors*  homestead  pro- 
visions, what  to  consist  of,        .....  .    187 

Of  marriage  of  widow  under  soldiers*  and  sailors*  homestead  pro- 
visions; what  to  consist  of,       ......    187 

In  case  of  homestead  relinquishments  may  be  taken  before  regis- 
ter and  receiver,  or  before  some  person  authorized  by  law  to 
administer  oaths,  .......    24S 

Of  abandonment  must  be  the  testimony  of  two  witnesses,   .  .    249 

Of  homestead  claimant's  insanity  will  prevent  contest  of  his  entry 
for  abandonment,  .......    251 

Of  death ;  what  to  consist  of  under  soldiers*  and  sailors*  homestead 
provisions,  .;......    265 

Of  marriage ;  what  to  consist  of,  under  soldiers*  and  sailors*  home- 
stead provisions,  .......    265 

Of  military  service  of  husband  and  affidavit  of  widowhood  must 
be  furnished  by  widows  claiming  under  soldiers*  and  sailors* 
homestead  provisions,  .......    265 

Satisfactory,  of  certificate  of  discharge  must  be  furnished  by  par- 
ties under  soldiers*  and  sailors*  homestead  law,  .  .  :    266 

Prescribed,  of  military  or  naval  service  must  accompany  applica- 
tions for  additional  land  under  soldiers*  and  sailors'  homestead 
acr,  .•...,..•     ^oo 

Of  discharge  from  military  service,  what  to  consist  of,         .  .    271 

Must  show  that  a  pre-emption  claimant  is  a  citizen  or  has  declared 
his  intentions  of  becoming  such,         .....    287 

Declarations  of  being  a  citizen  of  United  States  are  not  competent, 
under  pre-emption  law,  in  case  of  contests,  .  .  .  .    287 

Admissions  that  party  is  not  a  citizen  are  sufficient,  .  .  .    287 

Time  of  filing  map  in  Interior  Department  is  prima  facie^  of  date 
of  definite  location  of  the  railroad,        ....  366 

Upon  satisfactory,  being  furnished  that  a  State  has  accepted  the 
grant,  the  General  Land-OflSce  will  issue  its  certificate,  &c.,         .    487 
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Only  the  clearest  and  most  positive,  can  set  aside  the  record  in  a 
private  land  claim,         .  .  .....    551 

EXCESS  RECEIPT. 

When  to  be  issued  for  payment  on  selections  made  by  California,    442 

EXPENSES. 

Incident  to  trial  on  charge  of  abandonment  by  homestead  party  to 
be  paid  by  contestant,     .  .  .        '  .  .  .184, 249 

F. 

FAMILIES. 

Heads  of,  entitled  to  pre-empt  in  certain  cases,  .  .  .181 

FARM. 

Adjoining,  homesteads,  class  of,  .  .  .  .  .  .    185 

FEES. 

Amount  of,  chargeable  by  local  officers  in  cases  of  locations  with 
warrants,    .........    180 

Must  be  paid  at  time  of  location,  .....    180 

For  locating  agricultural  college  scrip  same  as  on  warrants,  .  .    180 

I^egal,  must  be  paid  by  party  making  homestead  entry,         .  .    182 

Receipt  for,  to  oe  issued  by  receiver  to  party  making  homestead 
entry,  upon  his  compliance  with  certain  requirements,       .  .    183 

Parties  desiring  to  make  additional  entries  under  soldiers*  and 
sailors'  homestead  provisions  must  pay  same  fees  and  commissions 
as  required  on  first  entry,         ......    186 

One  dollar  each  allowed  register  and  receiver  for  receiving  and 
filing  certain  declarations  under  soldiers'  and  sailors'  homestead 
provisions;  States  and  Territories  in  which  50  per  centum  addi- 
tional is  allowed,  .......    187 

Table  of,  &c.,  to  be  paid  by  parties  making  homestead  entries  in 
certain  States  and  Territories,  .  .  .  .  .    188 

Table  of,  &c.,  to  be  paid  on  homestead  entries  made  in  the  Pacific 
and  other  political  divisions,    ......     189 

For  entries  under  timber  culture  laws,  &c.,      .  .      6ol»  648, 646,  190 

In  pavment  of,  no  difference  to  be  made  between  minimum  and 
double  minimum  lands  under  timber  culture  laws,  .         190,650 

And  commissions  in  cases  where  entries  are  made  of  fractional 
subdivisions  under  timber  culture  laws  to  be  accounted  for  in 
usual  manner,  &c.,  ......       191, 650 

Provision  in  case  the  register  or  receiver  or  any  other  officer  charges 
or  receives,  not  authorized  by  law,     .  .  .  .  .193 

Form  of  receiver's  receipt  for,  for  filing  declaratory  statement,        193 

Schedule  of,  and  commissions  in  homestead  cases,      .  .  .    261 

Allowed  to  be  charged  by  register  and  receiver  under  soldiers' and 
sailors'  homestead  provisions,  .  .  .  •  .     265 

Of  one  dollar  each  to  register  and  receiver  for  each  location  of  160 
acres  for  railroad  or  State  for  benefit  of  corporations,         .  .    338 

Receiver  will  account  for  above,  &c.,     .....    339 

Paid  on  original  selections  of  railroads  may  apply  on  indemnity  se- 
lections,   .........    341 

Under  circular  of  June  17, 1875,  under  act  of  March  3, 1875,  for  re- 
lief of  settlers  within  railroad  limits,  •  .  •  .    406 

For  locating  Agricultural  College  Scrip  same  as  for  location  of  mili- 
itary  bounty-land  warrants,     ,  .  .  .  .  •    487 

No,  allowed  for  selections  made  within  any  State  for  its  own  use, 
but  only  upon  scrip  locations  by  assignees,  .  .  .  .    487 

Payable  at  date  of  timber-culture  entry  under  1st  sec.  act  of  March 
O,  JoiO,       .........     {yki 

And  commissions  in  entries  of  Cherokee  scrip,  same  as  in  pre-emp- 
tion cases,  ........    706 

For  locating  military  bounty-land  warrants,    ....    732 

Of  one  dollar  must  accompany  M.  B.  L.  W.  to  be  examined  by  Gen- 
eral Land  Office,  .......    733 
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Land  used  for  grazing  not  required  to  be,  under  8th  sec.  act  of  July 
23,  1866 469 

FI LI  NG .     (See  Declaration  and  Declaratory  Statement . ) 

Of  D.  S.  must  be  made  tliirty  days  after  settlement  on  offered  land 
and  within  three  months  on  unoffered  lands,  .  .  291 

Pendency  of  contest  does  not  exclude  pre-emption  settlement  and,    292 

Special  instructions  under  circulars  of  May  5, 1871,  and  July  20, 1872, 
as  to  when  proof  and  payment  must  be  made  under  certain,         .    308 

A,  is  prima  facie  a  valid  one  and  the  party  attacking  it  must  show 
affirmatively  cause  for  its  cancellation,  .  .  .        327,326 

Second,  allowed  on  railroad  hinds  covered  by  prior  cancelled  pre- 
emption claims  will  be  approved,       .....    390 

Expired,  is  to  be  treated  as  other  filings  under  circular  of  August 
15,  1872,  (No.  407,) 391 

Made  on  Osage  land  and  amended  before  an  adverse  right  had  ac- 
crued is  proper,  .  .......    703 

FINAL  CERTIFICATE. 

■  When  to  issue  to  parties  applying  to  make  additional  homestead 
entries  under  act  March  3,  1873,  .....    278 

FINAL  DECREE. 

Where,  designated  specific  boundaries  they  must  be  followed,        .    529 

Land  embraced  in,  of  private  land  claim  must  be  surveyed  to  be 
convenient  of  access,  and  equal  in  value  to  portion  excluded,      .    629 

Of  a  court  governed  by  the  common  law  must  be  construed  by  the 
ordinary  common  law  rules  applicable  thereto,       .  .  .    532 

Cases  of  Rancho  Sausal  Redondo  and  Rancho  Niguel  where  the 
quantity  confirmed  by,  of  the  district  court  and  the  decision  of 
the  Board  differs,  .  .  .  .  .  .  .    564 

In  a  private  land  claim  of  half  a  square  league  having  been  made 
after  new  standard  (4438  jVff  a^res)  was  adopted,  awards  2219^ JJ 
acres,         .........    567 

FINAL  PROOF. 

A  mnrried  woman  deserted  by  her  husband  and  entering  a  home- 
stead, &c.,  should,  upon  making,  receive  patent  in  her  own  name 
notwithstanding  her  husband's  return,  ....    232 

Proceedings  in  case,  has  not  been  made,  <fcc.,  before  the  time  for 
completing  title  has  expired  under  homestead  laws,  .  244-45 

May  be  made  by  brothers  of  deceased  homestead  settler  if  the  only 
heirs,         .  .  .  .  .  .  .  .  .    247 

Evidence  that  homestead  party  has  alienated  a  part  of  his  tract  &c., 
is  proper  when,  is  made,  ......    258 

What  to  consist  of  under  grasshopper  act,        .  .  .  259-62 

In  case  of  disability  of  soldier,  may  be  made  before  county  clerk,  .    269 

In  making,  soldier  homesteader  should  present  certified  copy  of 
certificate  of  discharge,  satisfactory  evidence  of  service  or  state- 
ment from  War  Department,  .  -  .  .  .  .    271 

In  case  of  application  for  additional  land  by  homestead  party  who 
had  made,  a  final  certificate  will  issue,  &c.  ....    276 

Provision  in  case  such  party  has  not  made,      .  .  .  .    276 

In  case  party  applying  for  additional  entry  has  made,  final  certifi- 
cate will  issue  upon  proper  proof  of  military  service,  .  .    278 

Provision  in  case  such  party  has  not  made,      .  .  .  .    278 

In  ciise  party  who  applies  for  additional'land  has  not  made,  he  will 
be  allowed  to  make  additional  entry  on  proper  proof  of  military 
service,  &c.,         .  .  .  .  .  .  .  .    278 

On  what,  final  homestead  certificate  to  issue  for  original  and  addi- 
tional tracts  at  same  time,        ....  276,  278,  279 

On  a  homestead  entry  may  be  made  by  Receiver  provided  same 
was  instituted  prior  to  his  appointment,        .  .  .  .    280 

A  receiver  who  has  made,  on  a  homestead  entry  made  prior  to  his 
appointment,  may  make  additional  entry,    .  .  *  .    280 

Party  who  owned  320  acres  when  he  made  D.  S.,  but  did  not  own 
at  time  of  making,  is  not  entitled  to  a  pre-emption  claim,  .    288 
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Special  instructions  as  to,  under  Resolution  No,  52,  passed  March  3, 

1871,  and  acts  of  March  22,  1872,  and  May  9,  1872,  .  .        311,  309 

Where  pre-emption  claimants  must  make,  on  lands  reserved  for 

railroads  under  circular  of  February  10, 1870,  .  .  .    404 

Cannot  be  received  when  filings  were  accepted  before  township 

plats  were  in  the  local  office,    ......    420 

And  payment,  how  regulated  under  coal  land  act,      .  .         670,  671 

Suspended  entries  are  those  where  the  applicants  seek  to  make, 

and  the  entries  are  found  defective  in  law, and  are  not  approved 

for  patent  or  rejected,   .......    755 

FLOAT. 

A  railroad  grant  is  a,  until  location  is  made,    ....    703 

FOREIGNER.     (See  Alien.) 

FORFEITURE.    {See  Sale.) 

What  constitutes,  on  part  of  original  claimants  under  soldiers'  and 
sailors'  homestead  act,  .......    264 

FORM. 

Receiver's  receipt  for  fees  for  filing  declaratory  statement,  .    193 

Certificate  of  register  for  filing  declaratory  statement,  .  .    194 

Declaratory  statement  for  cases  where  the  land  is  not  subject  to 

private  entry,      .         •  .  .  .  .  .  .  .    194 

Declaratory  statement  for  cases  where  the  land  claimed  is  subject 

to  private  entry, ........    194 

Affidavits  required  of  pre-emption  claimant,  .  .  .         194, 195 

Homestead  applications,   ......        195, 196 

Homestead  affidavits,        .......    196 

Soldiers'  homestead  declaration,  .....     196 

Soldiers'  homestead  application,  .....    197 

Soldiers'  homestead  affidavit,     ......    197 

Receiver's  receipt  for  fees  for  homestead  application,  .  .    198 

Application  for  additional  homestead  entry,     ....     198 

Additional  homestead  affidavit, .....         198,  199 

Final  certificate  for  additional  homestead  entry  under  Sec.  2306  of 

U.  S.  Revised  Statutes,  ......    199 

Indian  homestead  affidavit,  act  of  March  3, 1875,       .  .  .    199 

Corroborative  affidavit,  Indian  homestead,  act  of  March  3, 1875.    .    200 
Timber  culture  application,  act  of  March  13,  1874,  .  .    200 

Timber  culture  affidavit,  act  of  March  13, 1874,  .  .  .200 

Final  affidavit  for  timber  culture  homestead,  act  of  March  13, 1874,    201 
Proof  for  timber  culture  homestead  required  under  the  homestead 

laws  and  timber  culture  act  of  March  13,  1874,         .  .         201,  202 

Final  certificate  for  timber  culture  homestead  entry,  .  .    202 

Notice  to  be  given  parties  who  fiiil  to  makQ  homestead  final  proof 

within  proper  time,        .......    244 

To  be  used  under  soldiers'  and  sailors'  homestead  law,  .         260, 267 

Affidavit  to  be  used  in  entering  a  quarter  section  underact  of  May 

20,1862,  as  modified.      .  .  .  .  .  .  .274 

Indian  homestead  affidavit,  .  .  .  .  .  .    284 

Of  witnesses'  affidavit  in  Indian  homesteads,  .  .  .    284 

Title  page  of  lists  of  selections  by  railroads,      ....    342 

Certification  of  lists  of  selections  of  railroads  by  local  officers,      342,  343 
Certificate  of  Surveyor  General  of  payment  of  cost  of  surveys,  &c.,      343 
Application  of  railroad  selecting  agent,  ....     343 

Certificates  on  maps  of  the  surveys  and  permanent  locations  un- 
der railroad  and  State  corporation  grants,     .  .  344,345,346 
Application  for  indemnity  under  act  of  June  22, 1873,            .  .     343 
Affidavit  to  be  taken  by  applicant  to  purchase  coal  land  at  private 

entry,        .........    669 

Declaratory  statement  to  be  used  by  party  purchasing  under  coal 

act,  .  .  .  .  .  .  .  .  .    670 

Affidavit  to  be  made  at  time  of  actual  purchase  under  Sec.  2  of  coal 

land  act,    ...  ......    671 

Declaratory  Statement  of  a  corporation,  ....    673 
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Receiver's  receipt  under  act  of  June  23, 1874,  .           .           .           .  716 
Repister  of  entries  made  at  Topeka  land  office  under  act  of  June 

23, 1874,   .........  716 

Register  of  receipts  issued  by  receiver  under  act  of  June  23, 1874,  717 
Certificate  of  register  to  parties  purchasing  under  act  of  June  23, 

1874,           .........  718 

Affidavit  required  of  applicant  to  enter  a  tract  of  Kansas  trust  and 

diminished  reserve  lands,         ......  718 

Corroborative  proof  required  of  applicant  to  enter  a  tract  of  Kansas 

trust  and  diminished  reserve  lands,   ....         718,  719 

Assignment  of  a  warrant  by  the  warrantee,      ....  733 

Acknowledgment  where  vendor  is  known'to  officer,  .            .           .  734 

Acknowledgment  where  vendor  is  not  known  to  officer,      .            .  734 

Assignment  of  a  warrant  by  the  assignee,         ....  734 

Certificate  of  acknowledgment  of  an  assignment  on  a  separate  paper,  735 

Assignment  of  a  warrant  by  an  administrator,            .            .            .  735 

Acknowledgment,  ........  736 

Assignment  of  a  warrant  bv  an  executor,          .           .           .            .  736 

Assignment  and  acknowleclgment  of  a  warrant  by  the  heirs,           .  736 

Acknowledgment,    ........  736 

Assignment  of  a  warrant  by  a  guardian,           ....  737 

Acknowledgment,  ........  737 

Power  of  attorney  to  sell  a  warrant,      .....  737 

Power  of  attorney  to  locate  a  warrant,  .....  738 

Of  the  certificate' of  the  clerk  of  the  court,  judge  or  other  person 

who  certifies  under  seal  to  the  official  character  of  the  officer 

who  takes  acknowledgments  of  all  assignments  of  military  bounty 

land  warrants,     ........  738 

Assignment  of  Revolutionary  bounty  land  scrip,        .            .           .  743 

Relinquishment  of  Revolutionary  bounty  land  scrip,            .            .  744 

Notice  in  case  of  loss  of  Revolutionary  bounty  land  scrip,    .            .  747 
Location  of  private  land  scrip,     .....        799-800 

Private  land  scrip  Nos.  1  &  2, 801-802 

Porterfield  warrant,           .......  805 

Location  of  Valentine  scrip,        ......  807 

Valentine  scrip,      ........  808 

FRAUD. 

Where  a  filing  or  entry  is  attacked  on  the  ground  of,  the  onus  is 

upon  the  party  attacking  it,     .  .  .  .  .  .    327 

Cannot  be  alleged  by  strangers  in  interest  against  Oregon  donation 

entries  ;7nma/aczV  regular  and  valid,  .  ....    751 

In  graduation  entries.       .......    793 

Question  of,  discussed,       ......         814,  818 

FRUIT  TREES. 

Cultivation  of  shrubbery  and,  not  considered  sufficient  compliance 
with  timber  culture  act,  ......    191 

FURNITURE. 

Regulations  relative  to,  of  local  land  office,      ....    784 

a. 

GADSDEN  PURCHASE. 

Surveyor-General  of  New  Mexico  has  power  to  examine  private 
land  claims  in,  except  the  part  in  Arizona,  ....    601 

GENERAL  LAND  OFFICE.    (See  Commissioner.) 

GOVERNOR. 

Certificate  of,  to  maps  of  location  and  completed  road  where  grants 
for  corporations  are  made  to  State,     .....    346 

The  St.  Paul  and  Sioux  City  R.  R.  Co.'s  right  attached  to  its  in- 
demnity lands  at  date  of  location  of  line,  not  at  date  of  certificate 
of  the,       .........    384 

Of  Texas  authorized  by  legislature  to  sell  A.  C.  scrip  cannpt  dele- 
gate his  authority  to  another  person,  ....    795 
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GRANT.    {See  Railroad  Grants  and  Private  Land  Claims.)  paok. 

A  State  selection  of  land  already  withdrawn  by  an  unadjusted  con- 
firmed, does  not  act  as  a  withdrawal  of  the  land  because  it  was 
already  withdrawn.  On  release  of  reservation,  pre-emptors  are 
recognized,  ........    325 

A  Mexican,  is  not  finally  rejected  after  adverse  action  of  the  dis- 
trict court  until  the  right  of  appeal  to  supreme  court  has  been 
waived,  tlie  time  of  the  appeal  expired  or  the  claim  rejected  by 
that  court,  .....  .  .  *.    330 

State  selections  on  lands  held  in  reservation  by  an  unadjusted 
Mexican  grant  are  null  and  void,  and  are  not  a  bar  to  a  pre- 
emption claim  subsequently  initiated,  ....    330 

For  right  of  way  over  the  public  lands,  .  ...  .    357 

Of  30,000  acres  of  public  land  made  to  the  several  States  for  certain 
purposes,  .........    486 

Spanish,  made  after  1782  east  of  the  Mississippi  and  north  of  31® 
north  latitude  is  void,    .......    494 

A  decree,  order  or  warrant  of  survey  of  a,  even  if  executed  gave 
only  an  inchoate  right  which  before  the  cession  of  Louisiana 
could  be  transferred  or  sold  for  debt,  ....    494 

Confirmation  of  a,  inured  to  the  benefit  of  an  assignee  in  Louisiana,    494 

Complete  title  was  never  issued  by  the  King's  Deputy  in  a 
Louisiana  private  claim,  except  upon  an  official  survey,    .  .    494 

Instructions  of  August  26, 1872,  for  issue  of  certificates  of  locations,    513 

Juridical  possession  of  a  Mexican,  in  California  is  a  segregation 
from  the  public  lands  and  a  judicial  determination  of  the  boun- 
daries,      .........    532 

Natural  objects,  when  identified,  govern  courses  and  distances  in 
Spanish,  in  California,  .......    532 

A  sohrani€t  founded  upon  a  public  sale  of  mission  property,  was  of 
the  weakest  Mexican  titles,      ......    559 

The  older,  and  confirmation  of  two  equitable  private  claims  should 
have  the  land  in  confiict,  ......    567 

Survey  of  a,  not  in  compact  form  and  in  confiict  with  prior  grant 
must  be  rejected,  .......    568 

When  a  prior  selection  under  a,  may  be  abandoned, .  .  .    568 

The  survey  of  a,  for  several  hundred  acres  outside  the  limits  of 
the  grant  and  confirmation  cannot  be  approved,     .  .  .    589 

Where  the  western  boundary  of  a,  is  given  as  mountains  covered 
by  redwoods,  the  foot  of  the  mountain  on  the  east  is  meant,        .    590 

Where  the  final  decree  under  the  act  of  March  3,  1851,  confirmed 
a  tract  ".containing  8  square  leagues,  as  shown  by  the  desefto  in 
the  expediente  and  in  tne  boundaries  described  in  the  titulo"  it 
is  a  confirmation,  according  to  the  boundaries  laid  down  in  the 
titulo,        .........    590 

A  Mexican  governor  in  California  could  not  make  nor  the  Depart- 
mental assembly  approve  a,  of  more  than  eleven  square  leagues,    590 

A  legislative,  should  be  construed  to  effect  the  intention  of  the 
grantor  if  possible,         .......    590 

Confirmation  of  a  California,  establishes  nothing  but  the  validity 
of  the  claim  as  it  existed  at  date  of  treaty  of  Guadalupe  Hidalgo,    590 

Where  a  boundary  of  a,  is  a  mountain,  the  foot  of  the  mountain  is 
meant,       .........    590 

Where  one  boundary  of  a,  cannot  be  located  without  excluding 
others,  the  claim  will  be  located  to  best  satisfy  the  grant  and  con- 
firmation, .........    591 

Where  a  Mexican  colonization,  is  confirmed  without  measurement 
or  boundaries,  eleven  square  leagues  only  can  be  taken,    .  .    603 

Act  of  June  12, 1830,  confirming  to  Beaubien  and  Miranda,  does 
not  require  issue  of  patent,       ......    605 

Without  approval  of  Departmental  Assembly,  no  Mexican,  was 
complete,  ........    611 

Mexican  colonization  law  of  1824  limited  a,  to  each  individual  to 
eleven  square  leagues,  .  .  .  .  .  .  .611 
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Provisions  for  benefit  of,  .  ,  .  .  .  .  259-61 

GRAZING. 

Land  used  for,  only,  although  not  actually  fenced,  is  within  the 
fair  meaning  of  7th  section,  act  July  23, 1866,  .  .  .    469 

GUARDIAN. 

Should  be  appointed  in  case  of  insane  homestead  claimant,  who 
upon  making  final  proof  receives  patent  in  name  of  claimant,    .    253 

When  making  declaration  under  soldiers*  and  sailors'  homestead 
provisions  for  minor  orphan  children,  must  file  certified  copies  of 
powers  as  such,  ........    264 

Cannot  make  homestead,  entries  for  certain  class  of  orphan  chil- 
dren,        .........    271 

Is  not  required  to  reside  on  homestead,  but  children  are  under  sol- 
diers' and  sailors'  homestead  law,      .....    271 

Evidence  that  the  party  is,  or  attorney,  must  be  presented  by  par- 
ties desiring  to  locate  Sioux  Half-Breed  Scrip,         .  .  .    444 

H. 

HEADS  OF  DEPARTMENT.    (See  Secretary,) 

HEARING.    (See  Contest.) 

In  case  of  cancellation  of  homestead  entry  a  day  must  be  set  apart 

for  a,         .  .  .  .  .  .  .  .  .    249 

Proceedings  at  the,  .......    249 

Had  in  case  of  expired  filings  under  circular  of  September  8, 1873, 

(No.  408,) 391 

Rule  in  force  at  date  of,  will  apply  though  a  different  rule  existed 

when  proceedings  commenced,  .....    399 

May  be  had  to  determine  if  an  actual  settlement  existed  prior  to 

time  a  railroad  grant  became  effective,  ....    405 

May  be  had  to  determine  character  of  land  sought  to  be  embraced 

in  a  coal  entry,   ........    674 

HEIRS. 

Title  to  land  to  be  made  out  in  name  of,  in  case  of  decased  settler,    182 
When  entitled  to  make  entry,     ......    182 

Ma}r  perfect  homestead  entry  in  case  of  death  of  settler  and  his 
widow,     .........    183 

Provision  in  case  both  parents  die  leaving  infant,      .  .  .    183 

Or  legal  representatives  may  receive  patent  for  tract  under  timber 
culture  laws,        .......        650,  190 

Or  legal  representatives  of  a  deceased  settler  who  has  for  three 
years  complied  with  the  timber  culture  laws  may  continue  settle- 
ment and  cultivation  or  receive  patent  for  forty  acres  of  tract, 

&c., 050, 190 

Or  devisee  of  homestead  settler  may  commute  or  continue  residence, 
&c.,  .  .......    246 

Or  devisee  when,  may  make  proof  at  once  under  homestead  law,  .    246 
Cannot  be  defrauded  by  a  concubine  surreptitiously  gaining  pos- 
session of  the  certificate  of  entry  and  selling  it,       .  .  .    253 
Of  party  who  died  prior  to  act  of  Slarch  3, 1875,  for  relief  of  settlers 
on  lands  within  railroad  limits,  are  not  entitled.     .           .            .    406 

Of  party  who  died  since,  are  entitled,    .  .  .  .  .    406 

Right  of  purchase  acquired  by  assignees  under  Mexican  grants  is 
alienable  and  descends  to,        .  .  .  .  .  .    471 

The  term  legal  representatives  includes,  devisees  and  assignees,    .    494 
Or  legal  representatives  of,  .....  . 

Timber  culture  settler  may  receive  patent  upon  making  proper 
proof,  &c.,  .....  ^.  .  .    647 

The,  when  to  receive  patent,  under  timber  culture  law,        .  .    654 

And  assignees ;  right  acquired  under  resolution  of  April  10, 1869,  is 
alienable  and  descends  to,        .  .  ...  .  .    704 

Entry  for,  of  Cherokee  strip,  same  as  in  pre-emption  cases, .  .    706 

Of  deceased  scripee ;  location  of  S.  H.  B.  scrip  by,      .  .  .    725 
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Assignment  of  M.  B.  L.  "Warrant  by,      .....    730 
Of  Oregon  donation  claimant  who  occupied  his  land  one  year  under 
act  of  July  17, 1854,  may  purchase  at  $1.25  per  acre,  .  .     749 

HOMESTEADS. 

Manner  of  obtaining,         .......    182 

Class  of,  called  adjoining  farm  homesteads,  who  are  allowed  to  enter,    185 
Receiver's  receipt,  form  of,  .  .  .  .  .  .198 

Timber  culture,  form  of  application  for,  ....    200 

Timber  culture,  form  of  final  affidavit  for,       .  .  .  .'  201 

Timber  culture,  form  of  proof  for,  ....         201,  202 

Timber  culture,  form  of  final  certificate  for,     ....    202 

Entries  cannot  be  commuted  in  part,     .....    229 

May  be  taxed  where  right  to  patent  is  complete,       .  .  .    247 

Right  of  certain  Indians  to  enter  land  as,         .  .  .  .    233 

Claim  cannot  be  initiated  by  a  party  who  is  at  same  time  a  pre- 
emption claimant,  .......    314 

A  party  w^ho  enters  wrongfully  on  land  withdrawn  cannot  be  al- 
lowed to  file  D.  S.  against  a  party  who  entered  it  as  a,  on  day 
of  restoration,      ........    315 

A  pre-emptor  may  commute  to,  when  his  right  will  relate  back  to 
settlement,  ........    318 

Land  covered  by  a,  is  subject  to  a  pre-emption,  initiated  prior  to 
the  homestead  and  filing  should  be  received  within  the  legal 
period,      .........    319 

Commuted  from  pre-emption  on  land  after  filing  raised  to  double 

minimum  can  only  include  eighty  or  forty  acres,    .  .  .    319 

Refusal  of  wife  to  live  on  a,  with  husband  does  not  invalidate  his 
rights,  provided  he  complies  with  law,  ....    053 

Land  entered  as  a,  is  removed  from  pre-emption  settlement  and 
homestead  entry,  .......    316 

Such  land  can  only  become  subject  to  entry  by  the  cancellation  of 
the  homestead  entry,     .  .  .  .  .  .  .316 

Such  cancellation  becomes  effective  on  receipt  of  Commissioner's 
letter  at  local  office,       .......    316 

To  initiate  a  valid  pre-emption  right  under  the  pre-emption  law 
some  act  of  settlement  must  be  made  subsequent  to  homestead 
cancellation,        ........    316 

Register  of  entries  and  receipts,  to  show  what,  .  .  .    769 

Application  of  A.  C.  S.  Scrip  to  commuted,        ....    796 

HOMESTEAD  AFFIDAVIT. 

How  affidavit  is  to  be  made  in  case  of  bodily  infirmity,  Ac,  of  ap- 
plicant,     .  .  .  .  .  .  .   '       .  .  182 

Form  of  Indian,     ........  188 

Form  of  ordinary,  ........  196 

Preparation  of,  for  transmission  to  the  General  Land  Office,  .  769 

Form  of  soldiers',   ........  197 

Additional,  form  of, 198-99 

Indian,  form  of,      .......  .  199 

Form  of  Indian  corroborative,     ......  200 

Provision  in  case  it  is  made  before  the  clerk  of  the  county  court,    .  226 
Must  be  made  before  county  clerk  for  coimty  in  which  the  land  is 

situated  where  settlement  is  made  on  the  land,       .  .  .  226 

What  to  consist  of  in  case   parties  apply  to  amend  homestead 

papers  or  relinquish  entries,    ......  239 

Must  be  corroborated  by  two  witnesses,  ....  239 

May  be  made  by  party  in  actual  service  in  army  or  navy,  before 

officer  commanding,      .......  249 

If,  fails  to  state  the  pre-existing  settlement  required  it  will  be  re 
jected,  Ac,  .......  249-50 

And  proof ;  of  grasshopper  sufferers,  what  to  consist  of  when 

made  before  county  clerk,  &c.,  .....  260 

And  proof,  of  grasshopper  sufferers  when  made  at  a  distance,  dis- 
position of,  after  being  attested  under  seal  by  clerk,         .  .  261 
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What  to  consist  of  in  case  of  parties  claiming  under  soldiers*  and 
sailors*  homestead  law,  whose  entries  have  oeen  cancelled,         .    264 

To  be  transmitted  to  General  Land- Office,  for  examination,  264-65 

Form  of,  to  be  used  under  soldiers*  and  sailors'  homestead  pro- 
visions,    .........    266 

In  original  homesteads,  must  be  taken  before  clerk  of  county  court 
when  for  good  reason  applicant  cannot  attend  district  land-office,    267 

First  four  lines  of,  of  applicant  unuer  act  of  June  8, 1872,  to  be 
corroborated  in  certain  cases,  .....    267 

What  to  consist  of,  when  made  by  parties  who  make  direct  home- 
stead entries,      .  .  .  .  .  .  ...    273 

In  default  of,  a  forfeiture  of  all  rights  will  follow,     .  .  .    273 

If  rendered  invalid  in  consequence  of  a  clerical  error  should  not 
prejudice  a  party's  entry,         .  .  .  .  .  274-75 

Testimony  in  addition  to  final  required  of  certain  class  of  home- 
stead settlers,      ........    275 

HOMESTEAD  APPLICATION. 

Manner  of  making  Indian,  . '  .  .  .  .  .    188 

Form  of,       .......  .  195-96 

Soldiers — form  of,  .  .  .  .  .  .  .  .197 

Handed  to  receiver  after  office  hours,  without  fee  is  not  legal,      .    228 
For  80  acres  double  minimum  cannot  be  changed  to  include  160 

acres  minimum,  upon  the  land  ceasing  to  be  double  minimum,  .    240 
Form  of,  to  be  used  under  soldiers*  and  sailors'  homestead  pro- 
visions,    .........    266 

For  one-quarter  section  under  act  of  May  20, 1862,  must  be  filled 
by  party, .........    274 

Preparation  of,  for  transmission  to  the  General  Land-Office,  .    769 

HOMESTEAD  CLAIM.    {See  Entries.) 

Agricultural  college  scrip  may  be  received  in  payment  for,  com- 
muted under  section  2301  of  Revised  Statutes  of  U.  S.,     .  .    181 

Sale  of^  by  settler  to  another  before  completion  of  title  not  valid ; 
considered  prima  facie  evidence  of  abandonment,  .  .  .     184 

Of  widows  and  minor  orphan  children  may  be  initiated  by  decla- 
ration,      .........    186 

To  land  covered  by  an  uncancelled  prior  homestead  entry  is  not 
allowable,  ........    226 

But  one,  allowed  to  each  individual;  exception,         .  .  .    254 

Any  person  entitled  to  benetits  of  soldiers*  and  sailors'  homestead 
act  may  file  through  an  aeent,  .....    264 

Six  months  allowed  after  filing  of,  to  make  entry,  <fec.,         .  .    264 

A,  of  record  is  prima  facie  evidence  of  a  valid  right, .  .  .    389 

A,  fraudulent  in  its  inception  or  abandoned  at  date  a  railroad 
grant  took  efiect  passes  to  the  road  the  land  embraced  therein  if 
an  odd  section,  <&c.,        .......    389 

Proceedings  to  contest,  within  railroad  grants,  .  .  .    389 

In  certain  earlier  railroad  grants,  lands  covered  by,  subsequently 
cancelled  pass  to  the  roads,      ......    390 

To  exclude  land  from  a  railroad  must  be  subsisting  at  date  of  defi- 
nite location  of  road  and  capable  of  being  perfected,         .  .    396 

Lands  to  which  valid,  have  attached  are  not  confirmed  to  California,    450 

HOMESTEAD  CLAIMANT. 

Insanity  of,  prevents  contest  of  entry  for  abandonment,  <&c.,  .    253 

Who  contracted  to  convey  20  acres  of  his  land  to  another  patty  is 

not  allowed  to  hold  the  land,  ......    256 

Where  a,  who  was  cited  to  "  show  cause  why  another  party  should 

not  enter  his  land"  showed  his  homestead  entry,  evidence  of 

abandonment  was  not  admissible  under  the  notice,  .  .    321 

When,  and  pre-emption  claimants  should  make  affidavits  that  their 

claims  were  initiated  prior  to  state  application,  .  .    443 

Filings  and  entries  made  subsequent  to  nomestead  declaration  are 

subject  to  rights  of,        ......  ,    654 
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Kules  governing,  also  govern  timber-culture  contests,  ,  .    655 

HOMESTEAD  DECLARATIONS. 

Proceedings  in  case  an  agent  makes,  for  principal ;  principal  bound 
by  selection  which  his  agent  may  make,       ....    186 

Charge  for  receiving  and  filing  initiatory,  &c.,  ...  .    187 

Form  of  soldiers*,  ........    196 

Form  of,  to  be  used  under  soldiers*  and  sailors'  homestead  pro- 
visions,     .........    266 

Soldiers*,  must  be  rejected  when  received  by  mail,     .  .  .    272 

Filing  of  a,  does  not  withdraw  the  land  filed  upon,  Ac,        .  .    654 

Beneficiaries  under  soldiers*  and  sailors*  act,  not  required  to  file 
but  may  make  immediate  entry,         .  .  .  .  .    186 

Provision  for  parties  wlio  have  filed,  and  failed  to  make  entries 
within  six  months  from  date  of,  .  .  ...  .    273 

Can  only  be  filed  in  case  of  original  entry,       ....    280 

HOMESTEAD  ENTRY,  ADDITIONAL,  SOLDIERS*. 

Must  not  exceed  with  the  original  entry,  160  acres,    .  .  .    186 

Requirements  in  case  party's  first  entry  has  been  consummated ; 

forms  Nos.  16  and  17  must  be  followed:  fee  and  commissions 

same  as  in  cases  of  original  entry,      .....    186 
Papers  to  receive  their  proper  numbers  in  the  homestead  series, 

with  a  reference  to  original  entry,      .  .  .  .  .     187 

Proceedings  in  case  the  party  has  not  made  proof  on  his  origins! 

homestead,  when  he  applies  for  additional  land,     .  .  .    187 

Form  of  application  for,  under  section  2306,  Revised  Statutes.        .    198 
Form  of  final  certificate  for,        .  .  .  ...  .    199 

HOMESTEAD  ENTRY. 

Second  entry  not  permitted  except  where  first  entry  is  cancelled 
for  other  reason  than  abandonment,  ....    184 

Entry  of  land  contested  not  to  be  made  until  cancellation  of  prior 
entry  by  General  Land  Oflice  is  received,     .  .  '         .  .    184 

Proceedings  in  case  of  contest  as  to  validity  of,  hearing  to  be  held 
by  local  officers,  &c.,     .......    184 

Pre-emptor  allowed  to  change  his  filing  into  a,  upon  certain  con- 
ditions,    .........    184 

Failure  to  make,  of  tract  filed  upon  by  soldier  within  six  months 
to  be  regarded  as  an  abandonment,  <&c.^        ....    186 

Provision  in  case  a  party  acted  in  good  faith,  but  was  prevented  by 
sickness  or  other  good  cause  from  breaking,  .  .  .    186 

In  cases  of,  of  $2.50  lands  by  officers,  soldiers  and  sailors  under  Sec- 
tion 2304  Revised  Stats.,  double  the  amount  of  commissions 
named  in  table  should  be  paid,  .  .  .  .  .188 

Table  of  fees  for,  on  lands  in  certain  States,     ....    188 

Table  of  fees^  &c.,  to  be  paid  on  entries  made  in  the  Pacific  and 
other  political  divisions,  ......    189 

A  timber  culture  entry  which  has  been  cancelled  for  want  of  com- 
pliance with  law,  &c.,  subjects  the  land  to,  &c.,        .  .  .    190 

Land  covered  by  an  uncancelled  prior,  is  not  open  to  homestead 
claimants,  ........    226 

Parts  of  two  quarter  sections  separated  by  a  meandered  stream  can- 
not be  embraced  in  one,  .  .  .  .  .  .    228 

Of  a  minor,  not  the  head  of  a  family,  is  void,  ab  initio^  .  .    229 

A  married  woman  is  prima  facie  incompetent  to  make  a,  &c.,  .    231 

Proceedings  in  case  parties  apply  to  relinquish,  .  .  .    239 

Affidavit  required  in  case  party  desires  cancellation  of,         .  .    239 

Cancelled  in  part  for  conflict  may  embrace  remainder ;  may  be 
amended  to  embrace  contiguous  tract,  ....    240 

For  eighty  acres  double  minimum  should  not  be  amended  to  em- 
brace 160  acres  minimum  upon  the  land  ceiising  to  be  double 
minimum,  ........    240 

Relinciuishment  of  a,  in  good  faith  does  not  prevent  a  second, 
(opinion,)  .  .  .  .  .  .  .  .241 
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In  case  time  for  completing  title  has  expired,  &c.,  thirty  days  will 
be  allowed  parties  to  show  why  their,  should  not  be  cancelled,  244-45 

Upon  death  of  party  making,  patent  should  be  issued  to  widow, 
who  may  also  commute,  ......    245 

May  be  commuted  by  any  person  entitled  to  prove  up  at  proper 
time,         .........    245 

Soldier  who  has  made,  need  not  credit  term  of  military  service  on 
fire  years'  residence,     .......    246 

Regulations  to  be  observed  in  relinquishing,  because  of  settlement, 
<J«c.,  of  other  parties  before  those  applying  to  relinquish,   .  .    248 

Proceedings  in  case  application  is  made  for  cancellation  of,  .    248 

Cancelled,  how  disposed  of,         .....  .    249 

Application  for  cancellation  of,  in  case  of  death  of  settlers ;  how 
dealt  with,  .  .  .  .  ...  .  .    249 

Second,  not  to  be  made  of  the  land  until  notice  of  cancellation  of, 
covering  same,    ........    249 

Informant  of  abandonment  of,  acquires  no  rights  thereby,   .  .    250 

Of  tracts  abandoned  cannot  be  allowed  until  notice  of  cancellation 
has  been  received  from  the  General  Land  Office,    .  .  .    250 

Claimants  who  have  filed  evidence  of  abandonment  cannot  make, 
of  tracts  pending  the  report  of  cancellation,  .  .  .    250 

Plaintiff  has  right  to  contest  a,  for  abandonment  or  change  of  resi- 
dence subsequent  to  date  of  former  trials,     ....    251 

Of  tract  embraced  in  a  prior  cancelled  entry  may,  on  appeal,  be 
cancelled  on  proper  showing,  ......    253 

Of  a  claimant  cannot  be  fraudulently  cancelled  by  concubine  to  the 
exclusion  of  the  heirs,   .        •  .  .  .  .  .  .    253 

Should  be  cancelled  in  case  a  party  contracts  to  convey  away  part 
of  his  claim,         ........    256 

Provision  in  case  person  has  heretofore  made,  while  in  the  mili- 
tary or  naval  service,  or  before  entering  such  service,        .  .    263 

Immediately  upon  date  of,  under  soldiers'  and  sailors'  homestead 
act,  residence,  &c.,  must  begin,  .....    263 

Any  person  who  has  heretofore  made,  under  soldiers'  and  sailors' 
homestead  act  may  make  additional,  of  a  contiguous  tract,  &c.,   .    263 

Soldiers'  and  sailors',  to  be  reinstated  in  case  they  have  been  can- 
celled for  absence  during  military  or  naval  service,  provided 
land  has  not  been  disposed  of,  &c.,     ....  263-64 

Second,  to  be  allowed  in  case  land  has  been  disposed  of,      .  .    264 

Proofs  touching  residence  and  cultivation  to  be  applied  to  second,      264 

Cancelled  under  soldiers*  and  sailors'  homestead  law — regulations 
in  reference  to,    •  .  .  .  .  .  .  .    264 

Failure  to  make,  in  required  time  by  original  claimants  under  sol- 
diers' and  sailors'  homestead  act,  entails  forfeiture  of  claims 
and  all  right  to  benefits  of  the  act,     .....    264 

Original  claimants  under  soldiers'  and  sailors'  homestead  act  after 
filing  declaration  must  make,  of  tracts  on  pain  of  forfei-ture  of 
claim,        ...  ......    264 

Original  claimants  under  soldiers*  and  sailors'  homestead  pro- 
visions may  make  immediate,  .  .  .  .  .    264 

Six  months  allowed  to  make,  <&c.,  after  filing  claim  under  soldiers' 
and  sailors'  homestead  provisions,      .....    264 

Of  cancelled  tracts  under  soldiers'  and  sailors'  homestead  act  will 
not  be  allowed  in  any  case  without  instructions  from  General 
Land-Office,         ........    265 

Of  additional  land  under  soldiers'  and  sailors'  homestead  act  will 
take  current  date,  .......    265 

Cannot  be  made  through  guardians  by  certain  class  of  orphan 
children,  .........    271 

Of  lands  covered  by  unexpired  homestead  filings  is  subject  to  prior 
right,  &c.,  ........  272 

Provision  for  parties  who  having  filed  declaratory  statements  have 
failed  to  make,  within  six  months,     .....    273 

In  case  parties  have  failed  to  make  from  some  insurmountable 
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Ciause,  will  be  held  to  have  exhausted  right  to  file  D.  S.,  but  may 
make  direct,  provided  they  make  certain  afiidavit,  .  .    273 

Under  act  of  May  20, 1862  and  acts  amendatory,  as  modified,  may 
be  made  for  one-quarter  section,  &c.,  .  .  .  273-74 

In  case  of,  initiated  prior  to  act  of  April  4,  1872,  a  certified  copy  of 
certificate  of  discharge  will  be  required  of  homestead  settler;  if 
this  cannot  be  furnished  then  his  affidavit  of  service,  &c.,  .    276 

Applicants  for  additional  land  under  act  of  March  3,  1873,  whose 
first,  has  bsen  consummated,  will  upon  payment  of  fees,  &c., 
receive  final  certificate  and  receipt,    .....    278 

Final  proof  on,  may  be  made  by  Receiver,  provided  same  was  made 
prior  to  his  appointment,  ......    280 

Aadilional,  may  be  made  by  soldier,  sufficient  to  make  up  160  acres, 
provided  original  entry  was  made  prior  to  passage  of  act  June  8, 
1872,  and  as  adjoining  farm  or,  .....    282 

Proof  of,  by  Indians ;  what  to  consist  of,  .  .  .  .    284 

Commutation  of,  to  cash  not  allowable  under  Indian  act  of  March 
lo7o,  .........     Zoo 

On  offered  land  should  stand  when  prior  pre-emption  fails  to  make 
proof  and  payment,       .......    321 

How  regulated  in  reference  to  Ottawa  and  Chippewa  lands,  .    709 

And  pre-emption  entry  ;  all  sections,  odd  and  even,  are  subject  to, 
under  act  of  June  5,  1872,         ......    720 

A  commuted,  may  be  paid  for  by  Military  Bounty-Land  Warrants,    731 

The  laws  of  Jane  26, 1858,  relative  to  suspended  entries,  applies  to, 
and  all  similar  cases,     .......    754 

HOMESTEAD  FILINGS. 

Lands  covered  by  unexpired,  may  be  filed  upon  under  pre-emption 
laws,  .........    272 

HOMESTEAD  FINAL  CERTIFICATE. 

In  case  original  and  additional  entries  are  made  in  different  land 

districts  one,  and  receipt  cannot  be  issued  for  both,  .  .    187 

To  be  issued  calling  for  both  the  tract  in  the  original  entry  and 
additional  tract,  .......    187 

HOMESTEAD  LAWS. 

Extending  homestead  privilege,  .....    182 

To  whom  the  privilege  is  conceded,        .....    182 
To  what  lands  the  privilege  is  conceded,  ....    182 

Lands  in  certain  States  not  subject  to  disposal  in  any  other  manner 

than  according  to  provision  of,  .  .  .  .  .188 

Lands  obtained  un<ier,  are  exempt  from  liability  for  debts  con- 
tracted prior  to  issuing  of  patent,       .....    188 

OfMay  20, 1862, 208-9-10 

Of  March  21,  1864, 210-11 

Of  June  21, 1806, 211-12 

Allows  but  one  claim'  to  any  individual,  ....    254 

Does  not  prevent  party  having  a  claim   from  inheriting  the  in- 
choate right  of  another  or  receiving  same  as  representative,        .    254 

HOMESTEAD  PROOF. 

Party  must  appear  in  person  and  make  final,   .  .  .  .183 

What  to  consist  of,  .  .  .  .  .  .  .185 

Of  actual  settlement  and  cultivation  of  party  commuting;  what  to 
consist  of;  corroborated  by  witnesses,  ....    185 

Required  in  case  of  minor  orphan  children,    ....    187 

Evidence  of  deatlv of  father,  what  to  consist  of,  in,     .  .  .    187 

Required  of  beneficiaries  by,  in  addition  to  prescribed  affi- 
davit,       ..'.......    187 

I. 

IMPROVEMENTS. 

When,  on  coal  lands  shall  have  been  made  prior  to  June  4, 1873, 
the  declaratory  statement  must  be  filed  within  sixty  days  from 
that  date,  ...,,...    670 
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INDEMNITY.    (See  Sdedions,)  paok. 

Selections  by  railroads  for  lands  relinquished  to  settlers,      .  .    340 

Form  for  application  for,  under  act  of  June^  22, 1874,  .         .  .    343 

St.  Paul  and  Sioux  City  R.  R.  Co.'s  right  to  its,  lands  attached  when 

its  lines  was  located,  not  at  date  of  Governor's  certificate,  .    384 

Rule  in  the  Boyd  case  applies  to,  lands,  .  .  .        394,  393 

Regulations  in  regard  to,  proof  required  for  swamp,  under  act 

March  2,  1865,      .  .  .  .  .  .  .479 

For  swamp  lands,  selections  for,  located  by  warrant  or  scrip,  how 

made,        .  .  .  .  .  .  .  .  .480 

INDIANS. 

Right  of  pre-emption  restricted  to  certain  class  of,    .  .  .    181 

Provisions  for  benefit  of,  under  homestead  law,         .  [  [    187 

Course  to  be  pursued  by,  in  making  entry  under  Indian  homestead 

provisions,  .        -  .  .  .  .  ,  ,  .188 

Homestead,  form  of  affidavit  for,  .....    199 

Homestead,  form  of  corroborative  affidavit  to  be  used,         .  .    200 

Homestead  affidavit  must  be  made  in  addition  to  regular  home- 
stead affidavit,    ........    283 

Right  of  certain,  to  enter  public  lands,  .  .*  !  !    283 

Are  entitled,  if  they  have  dissolved  all  connection  with  their 

tribes,  &c., 283 

Not  entitled  if  in  full  relation  with  their  tribes,  &c.,  .  .283 

In  entering  homesteads  must,  in  addition  to  regular  homestead 

affidavit,  make  affidavit  according  to  Form  A.,        .  .  283-84 

Proof  of  abandonment  and  entry  by,  what  to  consist  of,      *.  .    284 

Form  of  witnesses'  affidavit   corroborative  of,  homestead    affi- 

^*vit,        .  .  .         *.  .  ,  ^  .284 

Instructions  and  rulings  relative  to,  lands  and  scrip,  .  ,  !    700 

Treaty  with,  tribe  is  entitled  to  as  much  consideration  as  with  an 

independent  nation,  .  ......    703 

Assignment  of  Military  Bounty-Land  Warrant  by,     .  7*>9 

INDIAN  AGENT. 

Certificate  of  proper,  to  be  furnished  by  parties  making  homestead 
entries  of  certain  lands,  .  .  .  709 

INDIAN  LANDS. 

In  Michigan ;  instructions  relative  to,  under  act  March  3,  1875  710 

In  Kansas ;  disposition  of,  ....      713-14-15-19-20 

In  Bitterroot  Valley,  Montana,  instructions  relative  to,  720 

INDIVIDUALS. 

J^lay  enter  any  amount  of  coal  land,  not  exceeding  160  acres,  how 

^one, •  .  .    667 

INFORMANT. 

Of  an    abandonment    of   homestead    entry  acquires  no    riffhts 
thereby,    .  .  .  .  .  .  ^  .  .    250 

Filing  of  application  and  money  by,  before  cancellation  of  entry 
gives  no  preference,       .  .  .  .  .  .  .    260 

^ust  if  he  desire  the  land,  ascertain  when  notice  of  "cancellation  is 
received  and  make  formal  application,  &c.,  ....    250 

INHABITANTS.    (See  CUies  and  Totms.) 

Of  cities  and  towns  limited  to  one  of  two  modes  of  entering  t^wn- 
Bites,         ••••.....    679 

Provision  in  case,  have  commenced  proceedings  before  passace  of 

act,  March  2,  1867,  .  .  .  ,  ...    679 

Apportionment  of  land  for  town-sites  according  to  number  of,        !    680 
Less  than  100,  may  make  town-site  entry,        .  .  .  682 

When  exceeding  100,  may  enter  more  land  than  is  actually  occu- 

P^e<i» 686 

INSANITY. 

Of  homestead  claimant  prevents  a  contest  of  his  entry  for  aban- 
donment,. .263 

Uf  pre-emption  claimant  will  not  forfeit  land  sold  by  a  guardian,      313 

58 
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INSTRUCTIONS.  fao». 

Refusal  to  make  a  modification  of  previous,  in  case  of  timber- 
culture  act,  ........    648 

For  list  of,  chronologically  arranged  by  subjects,  see  page  at  begin- 
ning of  volume,  ......  xiii-xv 

INTERNAL  REVENUE  STAMP. 

Between  October  1, 1862  and  October  1, 1872,  a  five-cent,  must  be 
aflSxed  to  each  assignment  and  certificate,  and  fifty -cent,  to  every 
power  of  attorney,         .  .    •       .  .  .  .  .733 

[RON  LANDS. 

And  coal  lands  pass  with  the  Pacific  Railroad  grants,  .  .    340 

ISLANDS. 

Instructions  for  surveying,  in  districts  where  the  ofl&ce  of  Surveyor- 
Greneral  has  been  discontinued,  .....    766 

J. 

JOINT  ENTRY.     (See  Circular,  March  31, 1873.)    .  .           .           .301 

Is  admissible  under  act  of  July  23,  1866;  proo&  must  be  made 

individually  as  in  other  claims,           .           .  .           .           .    452 

No  provision  made  for,  under  coal-land  act,     .  .           .           .*    668 

JOINT  RESOLUTION. 

Of  April  10, 1869,  saves  all  vested  rights,  .  .  .        700,  702 

JURIDICAL  POSSESSION. 

Of  a  Mexiean  grant  in  California  is  a  segregation  from  the  public 
lands  and  may.  be  considered  as  a  judicial  determination  of  the 
boundaries,  ........    532 

JURISDICTION. 

Of  the  old  Board  of  Commissioners  in  Louisiana  considered,         .    494 
Of  the  District  Court  in  California,  under  the  act  of  March  3, 1851,    574 

E. 

KANSAS. 

Osage  Indian  lands  in,      ......  .    700 

Disposal  of  Cherokee  strip  in,    .  .  .  .  .  .    705 

Trust  and  Diminished  Reserve  Lands  disposition  of,  .  713-20 

KENTUCKY. 

Virginia  Military  District  in,       .....  .    745 

L. 

LAKES. 

Instructions  for  surveying  beds  of  meandered,  in  districts  where 
the  oifice  of  Surveyor  General  has  been  discontinued,       .  .    765 

LAKE  SUPERIOR. 

Band  of  Chippewas;  approval  of  eighteen  claims  to,  .  .    707 

LAND  OFFICERS.    {See  Register  and  Receiver.) 

Action  of,  in  receiving  applications  and  money  for  an  abandoned 
tract  before  notice  of  cancellation  is  irregular,        .  .  .    250 

LANDS.    (See  survey edy  unsurveyed,  offer ed^  unoffered,) 

LEASE. 

Acceptance  of  a,  to  premises  claimed  does  not  conclude  the  claimant 

from  showing  cause  of  acceptance,     .....    690 
Of  public  lands  is  of  no  validity,  .....    690 

LEGAL  REPRESENTATIVES.    (See  heirs.) 

The  term,  includes  heirs,  devisees  and  assignees,        .  ,       \  .    494 

May  continue  cultivation  and  protection  of  timber,   .  .  .    654 

LEGAL  SUBDIVISIONS. 

School  selections  must  be  made  in,        .  .  .  .  .  439 

California  may  make  selection  of  the  smallest,  for  Agricultural  Col- 

lege,  .........  nt^ji 

Entries  of  coal  land  must  be  made  in,  .....  667 

In  certain  conflicting  coal  land  claims  the  land  is  to  be  awarded  by,  668 
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LINES.       '-  ^^«*- 

The  Commissioner  of  General  Land  Office  to  recognize  existing, 

of  subdivision  in  certain  cases  under  act  of  July  23,  1866,  .  .    451 

Laid  down  in  a  plat  must  be  considered  part  of  a  written  instru- 
ment when  referred  to  therein,  and  give  a  true  description  as 
though  expressly  recited  in  the  instrument  itself,  .  .  .    532 

1 1ST 

Ofall  land  offices, 203 

LIST  OF  SELECTIONS.    {See  SeUctions.) 

For  railroad  and  State  corporation  grants  to  be  filed  by  the  agent 

and  cjirefuUy  examined  and  certified  to  by  the  local  officers,       .    338 
Forms  in  connection  with  above  lists,  .  .     342  to  344 

Of  indemnity  lands  where  other  lands  has  been  relinquished  to 
settlers,    .*.......    340 

Circular  of  June  1,  1875,  relative  to  clear,         .  .  .  ,    364 

Made  by  State  authorities  to  be  examined  by  Register  and  Re- 
ceiver and  sent  to  General  Land  Office,        ....    450 

LOCAL  LAWS. 

Are  of  no  force  against  U.  S.  unless  adopted  into  the  U.  S.  Stats.,    .    690 

LOCAL  OFFICERS.    (See  Regiiter  and  Receiver,) 

IX)CATION. 

With  warrants  at  private  entry,  how  made,     ....    180 

Duplicate  certificates  of,  when  to  be  furnished,  .  .  180 

With  agricultural  college  scrip ;  how  made,     ....    180 

Fee  of  one  dollar  each  to  Register  and  Receiver  for  each,  of  160 
acres  for  railroad  or  State  grant,         .....    338 

What  constitutes  definite,  of  railroads,  .  ....    365 

The  time  of  filing  map  of  definite,  in  Interior  Department  is  prima 

facie  evidence  of  time  railroad  was  definitely  located,        .  .    366 

Rights  of  Pacific  roads  attach  at  date  of,  of  roads  on  the  face  of  the 

earth  and  adoption  thereof  by  the  companies,         .  .  366 

The  road  that  makes  the  first,  on  the  face  of  the  earth  and  adopts 
it  is  the  first  entitled,    .......     366 

Discussion  as  to  what  constitutes  definite,  of  a  railroad,  .    373 

Lands  withdrawn  at  date  the  map  of,  of  Southern  Pacific  Railroad 
was  filed  do  not  pass  to  the  road,       .....    375 

The  right  of  the  Northern  Pacific  under  act  of  July  2,  18C4,  at- 
taches where  the,  of  the  line  was  made  and  map  thereof  filed  in 
the  General  Land  Office,  ......    381 

A  homestead  claim  to  except  land  from  a  railroad  must  be  sub- 
sisting at  date  of  definite,  of  the  road  and  capable  of  being  per- 
fected.      .........    395 

Where,  was  made  of  a  railroad  during  the  six  months  which  a 
homesteader  has  in  which  to  go  upon  his  land  if  in  good  faith, 
the  Idnd  is  excepted  from  the  grant, .....    396 

Homestead  entry  made  and  relinquished  in  writing  before  defi- 
nite, of  railroad  though  the  entry  was  not  cancelled  until  after 
the  location  does  not  except  the  land  from  the  gnint,        .  .    397 

Hearings  may  be  had  to  determine  if  an  actual  settlement  existed 

W^rior  to,  of  a  railroad,    .  .  .  .  .     '      .  .    405 

here,  was  made  of  a  railroad  after  a  pre-emption  claim  attached  ; 

the  land   does  not  pass  to  the  road,  even  it  the  D.  S.  is  not  filed 

in  legal  time,       ........    409 

A  pre-emption  claimant  on  railroad  land  who  settled  subsequent 

to  definite,  must  show  affirmatively  that  the  land  claimed  does 

not  enure  to  the  grant,  .  .  .  .  .    419 

A  pre-emption  claim  abandoned  before  location  of  a  road  passes  to 

the  road,  .........    416 

I^nd  covered  by  an  Indian  reservation  at  date  of,  of  railroad  does 

not  pass  to  the  road,      .......    424 

Land  claimed  under,  but  finally  excluded  from,  a  private  grant 

passes  to  a  railroad  whose,  was  made  pending  adjustment  thereof,  430 
Of  Agricultural  College  Scrip  regularly  made  though  improperly 


916  INDEX  TO  PART  III. 

LOCATION,  Continued.  ^  ^^^^ 

cancelled,  reserves  the  land  located  from  a  railroad  grant  whose 
route  was  fixed  during  the  existence  of  said  location,        .  .    436 

Land  restored  because  improperly  selected  as  swamp  passes  to  a 

railroad  whose,  was  made  before  it  was  otherwise  appropriated,      436 
Of  a  private  land  claim  must  be  by  a  United  States  Surveyor,         .    527 
Of  a  confirmed  grant  must  follow  boundaries  specified  in  final  de- 
'  cree  of.  if  of  quantity  within  exterior  boundaries,  must  be  in  one 
or  two  compact  parcels  to  give  what  was  intended  by  the  grant, 
easy  of  access,  &c.,         .......    529 

Of  a  private  land  claim  where  the  boundaries  are  specified  in  the 
final  decree  in  cases  where  the  boundaries  include  more  and  less 
than  the  quantity  confirmed,  .  .  .  .  .  .    577 

Natural  objects,  when  identified  must  govern  the,  of  a  private  land 
claim  though  the  occupation  and  general  reputation  as  to  boun- 
dary show  a  diflferent  tract,      ......    578 

A  railroad  grant  is  a  fioat,  until,  is  made,         ....    703 

By  Chippewa  mixed  bloods;  how  disposed  of,  .  .  .    712 

Of  Dakota  or  Sioux  Half-Breed  scrip,   ....  721-22 

Of  S.  H.  B.  scrip  by  heirs  of  deceased  scripee,  .  .  .    725 

Where,  has  been  made  upon  a  forged  endorsement  on  a  M.  B.  L. 
Warrant  improperly  obtained  and  patent  has  issued  without 
protest  from  the  rightful  owner  the  Interior  Department  can 
afford  no  redress,  .......    740 

Of  Revolutionary  Bounty-Land  Scrip,  how  made,     .  .        742,  741 


MAIL. 

Soldiers'  homestead  declarations  received  by,  should  be  rejected, .    272 

MAP.    (See  Plat.) 

MARKET. 

Filing  of  D.  S.  does  not  withdraw  land  from,  ....    307 
Restoration  to,  of  Ottawa  and  Chippewa  lands  in  Michigan,  .    709 

MARRIAGE. 

Evidence  of,  of  widow  under  soldiers'  and  sailors'  homestead  law, 
what  to  consist  of,  .  .  .  .  .  .  .187 

MARRIED  WOMAN. 

A,  is  j!>rima)^a(r(«  incompetent  to  make  a  homestead  entry,   .  .    231 

A,  to  be  entitled  must  show  that  she  has  been  abandoned  by  her 
husband,  <&c.,      ........    231 

A,  deserted  by  her  husband,  making  a  homestead  entry,  should  re- 
ceive patent  in  her  own  name  notwithstanding  her  husband's 
return,      .........    232 

When  considered  the  head  of  a  family  and  when  entitled  to  pre- 
empt in  her  own  name,  ......    286 

Not  the  head  of  a  family  cannot  make  a  timber  culture  entry,        .    656 

MEANDERED  STREAM. 

Parts  of  two  quarter  sections  separated  by  a,  cannot  be  embraced 
in  one  homestead  entry,  ......    228 

MEASURES. 

Table  of  Mexican  measures,        .  .  .  .  •  .621 

MEXICAN. 

Lands  embraced  in  valid,  and  Spanish  grants  do  not  pass  to  Cali- 
fornia under  act  of  July  23, 1866,        .  .  .  .  .450 
Grants  considered,            ......     528  to  645 

MEXICAN  GRANTEES. 

Purchasers  of  land  from ;  upon  what  conditions  they  are  allowed 
to  purchase  from  the  U.  S.,      .  .  .  .  .    451 

MICHIGAN. 

Restoration  to  market  of  Ottawa  and  Chippewa  lands  in,    .        '  .    709 
Indian  lands  in ;  instructions  relative  to,       .  .  .      710-11-12 
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MILITARY  BOUNTY  LANDS.  ''^Q*- 

Instructions  relative  to,    .......    727 

MILITARY  BOUNTY  LAND  WARRANTS. 

Assignments  of,  prior  to  date  thereof  are  not  recognized.     .  .    727 

Assignments  of,  must  be  endorsed  thereon,     .  .  .•  .    727 

Local  officers  are  prohibited  from  receiving,  not  properly  assigned 
or  where  the  question  of  title  is  in  doubt,    ....    727 

Blank  assignments  of,  are  void, ......    728 

Assignment  of,  in  various  cases,  .  .  730, 729, 728 

Locations  of,  regulations  governing,      ....         732,  731 

By  whom  and  for  what  granted,  .....    733 

Forms  for  use  in  connection  with,  ....     733  to  738 

Regular  on  their  face  though  located  on  a  forged  endorsement  and 
the  location  patented  without  protest  from  the  rightful  owner 
the  Interior  Department  can  afford  no  redress,       .  .  .    740 

Substitution  of  two,  in  place  of  one  warrant  cannot  be  permitted,  .    741 

MILITARY  RESERVATIONS. 

And  other  reservations,  Ac,  are  excluded  from  operation  of  town 
site  laws, .........    680 

MILITARY  SERVICE. 

Of  husband  to  be  certified  to  by  widow  claiming  under  soldiers' 

and  sailors'  homestead  provisions,     .  .  .     *      .  .    187 

Term  of,  need  not  be  credited  on  five  years'  residence,  under  home- 
stead law,  ........    246 

Time  of,  how  affecting  contest  under  the  5th  sec.  homestead  act,  .  270 
When  homestead  contest  should  be  dismissed  in  consequence  of,  .  270 
A  test  of  applicants  right  to  make  additional  homestead  entry,      .    279 

MINERAL  LANDS. 

Except  coal  and  iron,  do  not  pass  to  the  Pacific  roads,  .  .    340 

Not  open  to  school  selections,    ......    439 

Not  confirmed  to  California,        .  .  .  .  .  .    450 

Are  excluded  from  the  grant  to  the  several  States  under  act  of  July 
2,  1862.      .........     486 

That  are  sufficiently  valuable  to  prevent  their  entr}'  as  agricultural 
lands  cannot  be  entered  under  coal  land  act,  .  .  .    671 

MINES. 

Coal  beds  or  coal  fields  are  excluded  as,  from  the  pre-emption  act  of 
1841, 661 

MINING  CLAIMS. 

Valid,  are  excluded  from  operation  of  town-site  laws,  .  .    680 

Patents  for  town-sites  in  mining  regions  exclude  all,  .  .     698 

MINIMUM  LANDS. 

Class  of  public  lands  called,         .  .  .  ,  .179 

Payment  for,  lands,  .  .  .  .  .  .  .    1 79 

No  distinction  made  under  timber  culture  laws  between,  and  double,    190 
A  pre-emptor  who  settled  prior  to  withdrawal  for  a  railroad  may 
enter  his  claim  as,  at  any  time  prior  to  adverse  claim  of  another 
settler,      ....  ....    295 

Provision  in  case,  are  selected  by  California  for  agricultural  college    442 
Upon  payment  being  tendered  for,  by  the  State  an  excess  receipt 
will  be  given  by  Receiver,         .  .  .  .  .  442 

MINER. 

Homestead  entry  of  a,  not  the  head  of  a  family  is  void  ab  initio,     .    229 
Is  not  thereby  excluded  from  making  a  legal  entry  on  attaining  ma- 
jority,       .........    229 

Assignment  of  M.  B.  L.  W.  by,    .  .  .  .  .    729 

Orphan  children  of  party  entitled  to  benefits  ofsoldiers' and  sailors* 
homestead  act,  may  enter  lands  under  its  provisions,  with  priv- 
ilege that  if  father  died  during  enlistment  they  shall  have  benefit 
of  whole  term  of  enlistment,    ......    203 

In  case  of  entry  by,  orphan  children  under  soldiers*  and  sailors' 
homestead  provisions,  guardian  must  tile  certified  copies  of  his 
powers  as  such,  &c.,       .......    264 
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MINER,  Continued.  ,  ,  ''^»«- 

Orphan  children  must  furnish  in  additition  to  evidence  of  mili- 
tary service  i)roof  of  death  or  marriage  of  mother  under  soldiers* 
and  sailors'  homestead  provisions,     .....    265 

MISSION. 

A  sobi*ante  prant  founded  upon  a  public  sale  of,  property  was  of  the 
weakest  Mexican  titles,  .  .  .  .  .  .    559 

Two  vineyards  do  not  pass  with  a,  grant  under  the  term  curtilage 
and  appurtenances,        .......    568 

MISSOURI. 

Rejected  swamp-lands  in,  .  .  .  -  .  .    482 

Selections  in  certain  fractional  townships  in,  for  support  of  schools, 
under  act  of  June  22, 1874,       ......    484 

MODIFICATIONS. 

Of  prior  acts  not  be  construed  to  cure  any  failure  on  part  of  settlers 
who  made  entries  thereunder  in  complying  with  their  provisions, 
<xC.,  .  .  .  .  .  •  .  .  .2/5 

Refusal  to  make  a,  of  previous  instructionR  under  first  timber-cul- 
ture act,    .........    648 

MONEYS. 

Received  by  receiver  must  be  deposited  by  him  in  some  depository 

occ,  ••.*...  .  .       i9o 

When  to  be  deposited,      .  .  .  .  .  .  .193 

MONTANA. 

Bitter  root  valley,  Indian  lands ;  instructions  relative  to,    .         720,  721 

MONTHLY  ACCOUNT.    {&ee  Receiver,) 

MONTHLY  RETURNS. 

Of  Register  and  Receiver,  how  made,    •  •  .  .  .    768 

MORTGAGE. 

A  deed  may  by  parol  evidence  be  shown  to  be  only  a,  and  pre- 
emption is  not  necessarily  forfeited  thereby,  .  .  .    313 
Which  have  been  released  are  no  bar  to  the  completion  of  a  pre- 
emption,  .........    314 

N. 

NATURAL  OBJECTS. 

When  identified,  govern  courses  and  distances  in  California,  in 
Spanish  grants,  ........    532 

When  identified,  must  govern  in  locating  a  private  land-claim, 
though  the  claimants  possession  and  the  general  reputation  as  to 
boundary  would  indicate  a  different  tract  of  land,  .  .  .    578 

NAVAL. 

Land  in,  military  or  Indian  reservations  not  confirmed  to  Califor- 
nia under  Act  of  July  23, 1866,  .  .  .  .  .450 

NAVAL  SERVICE. 

Party  still  in,  whose  family  is  not  upon  the  land,  cannot  be  allowed 
homestead  entry  under  Act  of  May  20, 1862,  .  .  .    267 

NEBRASKA. 

State  of,  has  never  received  a  grant  of  swamp  lands,  .  .    473 

NEWSPAPER.    (See  Publication.) 
NOTICE. 

Thirty  days,  to  be  furnished  certain  homestead  parties  who  fail  to 

make  final  proof  within  proper  time,  .  .  .  244-45 

Form  of,  to  be  furnished  parties  who  fail  to  make  homestead  final 

proof  in  proper  time,    ......        244,  245 

To  a  homestead  settler  that  his  claim  is  contested,  must  be  served 

by  a  disinterested  party,  Ac,    ......    249 

Of  cancellation  of  homestead  entry  covering  a  tract,  must  be  given 

before  second  entry  can  be  made,        .....    249 
Proper,  must  be  given  defendant  when  testimony  in  homestead 

contest  is  taken  before  officer  to  administer  oaths,  .  .  .251 
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NOTICE,  C<yniinued.  ^^^^ 

Written,  of  intended  absence  should  be  signed  by  party  and  filed 
with  Register  and  Receiver  under  grasshopper  act,  .        259,  262 

After  a  party  shall  have  filed,  of  intended  absence,  his  rights  can- 
not be  contested  prior  to  expiration  of  legal  term  of  absence,^ 
under  grasshopper  act,   ....••  259-62 

Written  or  printed,  to  be  signed  by  grasshopper  homestead  ab- 
sentee, &c.,  and  kept  posted  for  three  weeks  on  claim  and  in  Court 
House,  in  case  final  proof  is  not  made  at  local  ofiice,         .  .    260 

A  D.  S.  on  file  in  the  proper  oflSce  is,  to  the  world,  of  the  location, 
and  extent  of  a  pre-emption  claim,  and  no  subsequent  amend- 
ment, except  for  error  or  mistake  can  defeat  a  right  initiated 
prior  to  such  amendment,        .  .  •  .  .  .    322 

Circular  of  February  10, 1870,  giving,  to  settlers  on  lands  reserved 
for  railroad  purposes,    .  *  .  .  .  .    403 

To  be  given  school  agents,  in  certain  cases,  that  prior  to  a  certain 
day,  recommendations  for  school  selections  will  be  received,        .    438 

Must  be  given  by  California  State  authorities  to  Register,  of  selec- 
tions made,  ........    450 

Such,  to  be  considered  the  date  of  selection  where  the  lands  have 
been  surveyed,    ........    450 

Register  and  Receiver  to  give,  to  certain  private  land  claimants  who 
have  not  applied  for  surveys  of  claims,  .  .  .  452-53 

At  least  thirty  days,  to  be  given  certain  parties  in  case  of  trial  for 
contested  swamp  selections,      ......    472 

How  the  notice  of  such  hearing  shall  be  given,  .  .  .    473 

Act  of  June  14, 1860,  rests  upon  constructive  statutory,  and  should 
be  strictly  construed  against  claimants,        .  .  .  .    559 

Of  contest,  in  case  of  coal  entries,  what  to  consist  of,  .        668-669 

To  be  furnished  settlers  on  Cherokee  strip,  Kansas,  .  .  .    706 

To  be  given  in  case  of  lost  or  stolen  Revolutionary  Bounty  Land 
Scrip,  when  certified  copies  issue,      .  .  .  .  .747 

0. 

"OFFERED"  LANDS. 

When  subject  to  purchase  at  public  sale,         .  .  .  .179 

Pre-emptions  admitted  upon,      .            .           .            .-          ...  181 

Where  tract  is,  settler  must  file  declaratory  statement,  Ac,             .  181 
Proceedings^where  tract  has  been  surveyed  and  not  oflered  at  pub- 
lic sale,     .........  181 

Cancellation  of  an  entry  made  of,  does  not  of  itself  restore  the 

land  to  private  entry,    .......  212 

Odd  sections  never  having  been,  are  not  subject  to  private  entry,  .  213 

D.  S.  must  be  filea  on,  within  30  days  after  settlement,         .            .  291 

Treatment  of  pre  emption  claims  on,  circular  of  December  30, 1870,  306 

OHIO. 

Virginia  Military  District  in,       .  .  .  .  .  .    745 

OPENING  AND  IMPROVING. 

Of  a  coal  mine ;  how  considered  in  reference  to  preference  right 
of  purchase,        ........    668 

OREGON. 

Notwithstanding  returns  of  surveyor-general,  had  right  to  show  by 

evidence  the  character  of  the  land  at  time  her  rights  accrued,    .    475 
Swamp  grant  was  made  to,  by  act  of  March  12, 1860,  .  .    475 

OREGON  DONATION  CLAIM. 

Heirs  of  party  who  occupied,  for  one  year  as  required  by  act  of 

July  17, 1854,  may  purchase  at  $1.25  per  acre,  .  .  .    749 

A  wife  who  had  been  divorced  before  the  four  years  of  cultivation 

expired  was  not  entitled,  and  a  wife  who  had  been  married  after 

December  1, 1850,  was  not  entitled,    .....     751 
An  entry  as  an,  prima  facie  regular  and  valid,  cannot  be  set  aside 

on  the  allegation  of  fraud  by  strangers  in  interest,  .  .     751 


920  INDEX  TO  PART  III. 

OREGON  DONATION  CLAIM.  Continued.  '^«- 

The  act  of  February  14, 1853,  does  not  limit,  entries  under  it  to 
surveyed  land,    .  .  .  .  .  .  .  .751 

Of  Roman  Catholic  Missions,  how  treated,      ....    752 

ORIGINAL  APPLICANTS. 

Under  soldiers'  and  sailors*  homestead  law  must  furnish  certified 
copies  of  certificate  of  discharge  or  satisfactory  evidence  on  that 
point,         .........    265 

ORIGINAL  CLAIMANTS. 

Under  soldiers  and  sailors'  homestead  provisions  may  make  imme- 
diate entry  or  file  declaration,  &c.,      .  .  .  .  .    264 

May  at  any  time  within  six  months  after  filing  declaration  make 
.entry,        .........    264 

Provision  in  case,  file  declarations  through  agents,    .  .  .    264 

To  be  bound  by  selections  made  by  agents,    .  .  .  .     264 

Failure  on  part  of,  or  agents  to  make  entry  of  tracts  within  six 
months  to  be  regarded  as  abandonment,  (&c.»  .  .  .    264 

ORIGINAL  HOMESTEADS. 

Additional  tracts  must  be  contiguous  to,  under  soldiers'  and  sailors' 

homestead  provisions,  .  .  .  .  .  .  .    265 

Afildavit  in,  must  be  made  before  county  clerk  in  case  applicant  is 

prevented  from  attending  land  oflSce,  ....    267 

Provisions  in  case  party  applying  for  additional  land  has  not  made 

final  proof  on,      ........    276 

Of  less  than  160  acres,  prior  to  June  8, 1872,  a  test  of  applicant's 

right  to  make  additional  entry,  .....    279 

An  additional  tract  is  practically  an  integral  part  of  an,         .  .    279 

Where,  is  not  perfected  one  patent  may  include  both,  .  .    279 

If  le^s  than  160  acres  and  made  prior  to  act  of  June  8,  1872,  entitles 

soldier  to  enter  enough  more  to  make  up  160  acres,         .  .    282 

ORIGINAL  ENTRY. 

Requirements  of,  party  who  desires  additional  entry  under  cir- 
cular of  June  17, 1876,  under  act  of  March  3, 1875,  for  relief  of  set- 
tlers within  railroad  limits,       ......    406 

ORPHAN  CHILDREN. 

Of  soldier  or  sailor,  rights  of       .  .  .  .  .  .271 

Required  to  reside  on  homestead,  .....    271 

Certain  class  restricted  from  making  homestead  entries  through 
guardians,  .  .  .  .  .  .  .  .271 

OSAGE  CEDED  LANDS. 

Instructions  and  rulings  under  Resolution  of  April  10,  1869,        .    700-5 
Powers  of  treaty  of  July  21, 1867,  over,  .  .  .  .  .703 

OTTAWA  AND  CHIPPEWA  LANDS. 

Restoration  to  market  of,  in  Michigan,  .....    709 

OVERFLOWED  LANDS.     (See  S^oamp-Lands.) 
OWNER. 

Actual,  proceedings  of  in  case  Ag.  Col.  Scrip  to  which  he  is  entitled 
has  failed  to  reach  him,  .  .  .  .  .  .    491 

Of  lost  Ag.  Col.  Scrip  to  file  declaration  under  oath  in  regard  to 
loss,  .........    491 

P. 

PACIFIC  RAILROADS. 

Special  provisos  relating  to,  as  to  surveying,  selecting  and  convey- 
ing lands,        ........    339-40 

Mineral  lands,  except  coal  and  iron,  excepted  from  grants  to,         .    340 
Forms  for  certificate  of  payment  of  cost  of  surveys,  &c.,        .  .    343 

Rights  of,  to  their  grants  atUiclied  when  the  road  was  run  on  the 

face  of  the  earth,  and  adopted  by  the  Companies,  .  .  .    366 

Pre-emption  claim  under  3d  sec.  act  July  1, 1862,  rejected  because 
land  had  not  been  formally  restored  to  market,     .  .  .417 
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PATENT.  ^^^^ 

What  constitutes  basis  of,  for  homestead,        .  .  .  .183 

One  to  issue  for  original  and  additional  tracts  entered  by  party 
claiming  under  soldiers'  and  sailors  homestead  provisions— pro- 
vided both  tracts  are  situated  in  same  land  district,  .  .    187 
Homestead  not  subject  to  debt  prior  to  issuance  of,  .           .           .    188 
A  party,  after  cultivating,  &c.,  timber  under  timber  culture  law  for 

eight  years,  may  upon  satisfactory  proof  receive,        .  .    190,  650 

Provision  in  case  of  aeath  of  original  owner,   ....    190 

Heirs  and  legal  representatives  to  receive,       .  .  .  •    190 

For  forty  acres  may  issue  to  heirs  and  legal  representatives  of  de- 
ceased settler  who  has  complied  with  the  timber  culture  laws  for 
three  years,  ....:..•    190,  660 

Failure  to  comply  with  provisions  of  timber  culture  laws  after  not 
less  than  one  year  from  date  of  entry,  and  prior  to  the  issue  of, 
therefor  will  subject  the  land  to  contest,       ....    190 

To  issue  at  any  time  after  three  years  to  homestead  party  who  has 
for  two  years  cultivated  one  acre  of  timber  to  each  16  of  his 
homestead  .....  .  ,  .    190 

To  be  issued  to  a  married  woman  deserted  by  Jier  husband  and 

making  homestead  entry,  notwithstanding  her  husband's  return,    282 
Five  years'  residence  is  sufficient  to  entitle  a  homesteader  to,  .    239 

For  homestead  claim  should  issue  to  widow  upon  death  of  hus- 
band        .  .  .  .  .  .  .  .  .    246 

When  to  issue  to  heirs  of  deceased  homestead  settler  or  devisee,  .    246 
To  homesteads  where  complete,  may  subject  them  to  taxation,        .    247 
Should  issue  to  insane  homestead  claimant  through  guardian,  &c., .    253 
One,  may  issue  for  both  the  original  and  an  additional  homestead 

tract,  where  original  has  not  been  perfected,  .  .  279 

A  written  contract  for  sale  of  growing  trees  to  be  cut  and  removed 

when  vendor  obtained,  invalidates  a  pre-emption  claim    .  .    312 

Rule  in  force  at  date  of  issue  of,  will  be  followed,  though  a  different 
rule  be  adopted  after  such  issue  .  .  .  .  •    399 

Before  issue  of,  the  rule  in  force  at  date  of  hearing  will  be  applied 
though  at  commencement  of  proceedings  a  different  rule  was  in 
force,         .........    399 

Proceedings  to  prevent  fraudulent  issue  of,  for  ag.  col.  scrip,  .    491 

For  private  land  claims  issues  to  the  confirmee  or  his  legal  repre- 
sentatives which  term  includes  heirs,  devisees  and  assignees,      .    494 
Is  presumed  to  be  regularly  Issued  when  found  duly  recorded  in 

patent  records,  but  such  presumption  may  be  overcome  by  proof,    632 
The  record  of  a,  may  be  made  to  conform  to  the  facts         .  .    532 

Should  issue  for  public  lands  to  the  pueblo  authorities  entitled 

thereto  if  survey  has  been  properly  approved,        .  .  .    547 

Where,  was  issued,  (but  recalled)  on  an  approved  survey  afterwards 
set  aside  and  a  new  survey  ordered  upon  which  a  second  patent 
was  issued  but  not  delivered,  the  first  patent  upon  a  review  of  the 
question  a]^)pearing  to  have  been  issued  upon  a  proper  survey, 
will  be  delivered  and  the  second  one  cancelled,       .  .  .    550 

A  private  land  claimant  who  failed  to  present  his  claim  to  the  Board 

of  Commissioners  for  California  is  not  entitled  to  a  .  .    563 

The  act  of  June  21,  1860,  does  not  require  the  issuance  of  a,  and  is 
equivalent  to  one,  .  .  .         •  .  .  .  .    605 

Should  be  issued  in  case  of  all  private  land  claims  which  have 
been  confirmed  by  Congress  and  surveyed  and  plats  filed  in  the 
General  Land-Office,     .  .  .  .  .  .607 

Cannot  issue  on  a  plat  materially  differing  from  the  field  notes  of 
survey  and  the  Commissioner  cannot  change  the  sworn  returns 
of  a  deputy  surveyor,    .  .  .  .  .  .  .    611 

To  issue  to  homestead  settler  who,  after  complying  with  certain 
conditions,  cultivates  one  acre  of  timber  for  each  16  acres  of  his 
homestead,  Ac,  ........    647 

For  timber  culture  claim  to  issue  to  settler,  his  heirs  or  legal  repre- 
sentatives, upon  proper  proof  being  made  within  three  years 
after  expiration  of  time  required  to  perfect  entry,  .  .  .    647 
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PATENT,  Continued,  '^«- 

For  quarter-section  to  issue  to  party  who  cultivates  and  protects 

certain  amount  of  timber  for  a  term  of  years,         .  .  .    647 

When  to  issue  to  "  the  heirs  "  under  timber  culture  law,        .  .    654 

For  coal  land,  to  issue  when  proceedings  are  found  regular,  670 

After  issue  of,  for  town  site  the  General  Land  Office  has  nothing  to 

do  with  disposal  of  town  lots,  .....    682 

For  townsites  in  mining  regions  exclude  all  mining  claims,  .    698 

Clause  to  be  inserted  in,  for  mining  claim,  excluding  town  proper- 
ty rights,  ........    698 

Issued  on  location  of  Military  Bounty  Land  Warrant  will  be  de- 
livered at  the  General  Land  Office  or  at  the  local  office,  .    732 
Where,  has  issued  on  a  Military  Bounty  Land  Warrant  regular  on 
its  face  but  located  on  a  forged  endorsement  without  protest 
from  the  rightful  owner  the  Interior  Department  can  aflford  no 
redress,      .........    740 

Regulations  relative  to  delivered  and  undelivered  patents,  .  .    785 

Cannot  issue  for  locations  of  private  land  scrip,  .  .  .     796 

When  issued  may  be  set  aside  by  a  court  of  competent  jurisdiction 
on  ground  of  fraud,        .  .  .  .  .  .  .815 

PAYMENT.    (See  Final  Proof.) 

For  minimum  lands,         .......    179 

For  double  minimum  lands,         .  .  .  .  .  .179 

In  cash  purchases  when  to  be  made,     .  .  .  .  .180 

In  locating  with  warrants  to  be  made,  .  .  .  .180 

For  pre-emption  claims  how  made  by  agricultural  college  scrip,      .    181 
For  homesteads,  how  made  by  agricultural  college  scrip,  .    181 

When  to  be  made,  in  cases  of  settlement  on  unmn^eyed  lands,         .    181 
Of  certain  remaining  commissions  must  be  made  by  homestead 

settler  to  ensure  patent,  ......    183 

For  lands  at  private  entry  must  be  made  in  cash  not  by  check,        .    214 
A  deposit  for  survey  of  township  should  be  received  in  part,  for 

the  land  under  the  homestead  law,    .....    230 
Homestead  entry  should  stand  when  prior  pre-emptor  fails  to  make 

proof  and,  within  one  year.      ......    321 

Provision  in  case  Agricultural  College  Scrip  is  presented  in,  of  a 

pre-emption  claim  of  $2.50  land,        .....     486 
Upon,  of  certain  fees  by  timber-culture  claimant  he  will  be  allowed 

to  make  entry,    ........    647 

And  final  proof,  how  regulated  under  coal-land  act,  .  .  670-71 

PERSON. 

Any,  entitled  at  proper  time  to  prove  up,  may  commute  homestead 
entry,        .  ........    246 

PERSONAL  ATTENDANCE. 

At  the  land-office,  not  a  necessary  incident  to  the  statute,  and  may 
be  modified  whenever  found  to  work  great  hardship,  <fec.,  .    279 

PLACER  CLAIMS. 

Patents  may  be  issued  for,  although  previous  patents  covering  the 
land  have  been  issued  for  town-sites,  ....    698 

PLAINTIFF. 

Has  right  to  contest  a  homestead  entry  for  abandonment,  <&c.,  subse- 
quent to  date  of  former  trials, .....  251 

PLAT. 

Register  and  receiver  to  carefully  examine,  and  tract  books  before 
permitting  entry  to  be  made  under  timber-culture  laws  and  ascer- 
tain if  it  is  admissible,  .......    191 

Certificates  and  affidavits  to,  of  surveys  and  locations  of  railroads, 

344-46 

Time  of  filing,  of  definite  location  is  evidence  of  time  a  railroad 
was  located,         ...  .  .  ,  .  .  .    366 

Lands  embraced  in  certain  entries  made  after,  of  general  route 
had  been  filed  but  before  definite  location  and  withdrawal  had 
been  made  passed  to  the  Northern  Pacific  Road,    .  .  .    377 
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PLAT,  Continued.  i'ao* 

The  right  of  the  Northern  Pacific  attaches  where  line  is  definitely 
located  and,  thereof  filed  in  the  General  Land-OflBce,        .  .    381 

Township,  must  be  filed  in  local  land  office  before  pre-emption  fil- 
ings can  be  received,      .......    420 

Pre-emption  filings  cannot  be  received  until  after  the  township, 
has  been  filed  iUfc  the  local  office,         .  .  .  .  *    420 

Approval  by  the  Surveyor- General  of  survey  of  a  private  claim 
may  be  by  publication  as  well  as  endorsing  on  the,  •  .    648 

Act  of  18G0  required  that  four  weeks  should  elapse  between  the 
first  insertion  of  the  published  notice  and  removal  of,  from  Sur- 
veyor-Generars  Office,  .......    551 

Connected,  to  be  obtained  from  Surveyor-General,  in  certain  cases 
of  rejected  private-land  claims,  .....    461 

The  succes&6r  to  the  Surveyor-General  who  approved  survey  of 
private-land  claim  cannot  change  the,  ....    569 

where  a,  is  referred  to  in  a  written  document,  it  has  the  same 
power  to  explain  though  not  to  vary  as  though  copied  at  length 
in  the  instrument,  ........    564 

A  patent  cannot  issue  on  a,  materially  differing  from  the  field  notes 
of  survey,  nor  can  the  Commissioner  change  the  sworn  returns  of 
a  deputy  surveyor  to  make  them  correspond,  .  .  .    611 

Official  township,  showing  timber  on  a  tract  must  be  accepted,  as 
determining  its  character,         ......    658 

Township;  declaratory  statement  in  coal  land  purchases  must  be 
filed  within  sixty  days  from  filing  of,  ....    670 

PORTERFIELD  WARRANT. 

Until  offered  at  public  sale,  land  is  not  subject  to  location  with, 

(special  case,)      .  .  .  .  .    '        .  .    216 

Can  be  locjited  on  any  lands  surveyed  or  unsurveyed,  offered  or 

un offered,  not  otherwise  legally  appropriated,         .  .  .    803 

Can  be  located  on  laud  withdrawn,        .....    805 
Form  of,       ........  .    805 

POSSESSION. 

Sale  of  land,  accompanied  by  delivery  of,  is  prohibited  by  the  pre- 
emption laws,     ...*...•    312 

A  priority  of,  and  improvements  to  govern  award  of  coal  lands  in 
certain  cases  of  conflict,  ......    668 

By  agent  considered  as,  by  principal  in  coal  cases,     .  .  .    668 

Naked,  does  not  run  against  the  government,  .  .  .    803 

POSTAGE. 

Regulations  relative  to,     .  .  .  .  .  .  784-5 

POWER  OF  ATTORNEY. 

A  State  Governor  authorized  to  sell  A.  C,  S.  Scrip  cannot  execute 
a,  to  enable  the  Secretarv  of  State  to  sell  it,  .  .  .    795 

PRE-EMPTION  CLAIM.     (See  Filings.) 

Title  to  public  lands  may  be  acquired, .....    179 

Land  may  be  taken  at  $1.25  per  acre  by  compliance  with  certain 
re(^uirements,     ........     181 

Admissible  to  the  extent  of  one  quarter  section,  or  160  acres,  .    181 

Admitted  under  sections  2257  to  2288  Revised  Statutes  of  XJ.  S.,      .    181 
Upon  **  offered"  and  "  unoffered"  lands,  .  .  .  .181 

Upon  unsurveyed  lands  in  certain  cases.  ....    181 

Restricted  to  heads  of  families,  widows,  or  single  men,  &c.,  qualifica- 
tions,       .  .  ....'..    181 

Excludes  Indians  except  such  as  have  become  citizens,        .  .    181 

Proceedings  in  cases  where  tract  has  been  surveyed  and  no(  offered 

at  public  sale  ;  when  proof  and  payment  are  to  be  made,  .    181 

Proceedings  where  settlements  are  made  on  unsurveyed  lands,      .    181 
Rights  of,  along  line  of  railroads  protected,  where  settlement  ex- 
isted prior  to  withdrawal,         ..*...    181 
Two  or  more,  upon  unsurveyed  land  found  upon  survey  to  be  on 
the  same  legal  subdivision,  may  make  joint  entry  of  such  tract, 
Ac,  •......,.    182 
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In  case  of  death  of,  title  may  be  perfected  in  name  of  "  the  heirs  " 
by  administrator,  <&c,,    .  ,  .  .  .  .  .182 

Act  of  Dec.  28,  1874,  applies  only  to  actual,  not  to  those  who 
simply  file  D.  S.  without  settlement,  .....    262 

When  a  married  woman  is  entitled  to,  in  her  own  name,  .     286 

Is  not  necessarily  forfeited  by  a,  mortgage  which  when  released  is 
no  bar  to  the  completion  thereof,  .....    313, 14 

To  initiate  a  valid,  on  land  covered  by  a  homestead  entry,  some 
act  of  settlement  must  be  done  after  cancellation  of  the  home- 
stead.        .........    316 

A  purchaser  in  good  faith  and  for  a  valuable  consideration  of  a 

cash  entry  is  not  a  trespasser  but  legally  in  possession,     .  .    319 

Land  covered  by  a  homestead  is  subject  to  a,  initiated  prior  there- 
to, and  filing  should  be  received  within  the  legal  period,  .  .    319 
Lands  within  a  town-site  or  incorporated  city,  or  used  for  com- 
merce and  trade  are  not  subject  to,    .           .           .           .  .    373 

Proof,  how  prepared  for  transmission  to  the  G.  L.  0.,  .  .    769 

Application  of  A.  C.  S.  to,  .  .  .  .  .  .    794 

Agricultural  college  scrip  may  be  received  in  payment  for,  .  .    181 

How,  can  be  commuted  when  located  on  unsurveyed  land,  .  .    226 

Treatment  of  under  circular  of  Dec.  30,  1870,    ....    306 

On  offered,  unoffered,  surveyed  and  unsurveyed  lands,         .  .    306 

Cannot  embrace  more  than  quarter-section  or  approximate  160 
acres         .....••..    tSUo 

May  be  paid  for  in  part,    •  .....    311 

May  be  forfeited  by  sale  of  land  or  timber  growing  thereon,  .    3Vi 

Claim  is  not  forfeited  by  sale  unless  made  voluntarily  and  while 
the  party  is  in  his  right  mind, ......    313 

A  p.  S.  on  tile  in  the  proper  office  is  notice  to  the  world  of  the  loca- 
tion and  extent  of  a  pre-emption  claim,  and  no  subseq[uent 
amendment  except  for  error  or  mistake  can  defeat  a  right  initiated 
prior  to  such  amendment,         ......    322 

A  substitution  of  one  tract  for  another  is  virtually  a  new  state 

selection  and  cannot  effect  a  valid, meanwhile  accruing,    .  .    324 

A  state  selection  on  land  held  in  reservation   by  an  unadjusted 
Mexican  grant  is  null  and  void,  and  is  not  a  bar  to  a,  subsequently 
initiated,  ....  .  .  .  .  •    330 

A,  of  record  is  prima  fcccie  evidence  of  a  valid  right,     .  .        405,  389 

Land  embraced  in  a,  claim  fraudulent  in  its  inception  or  abandoned 
at  date  a  railroad  grant  took  effect  passes  to  the  road  if  an  odd 
section,  &c.,         .*......    389 

Proceedings  to  contest,  claims  within  railroad  limits,.  .        405,389 

A  foreigner,  by  his  D.  S  cannot  as  a  pre -emptor  except  land  from 
enuring  to  a  railroad  grant.      ......    405 

Neglect  to  file  within  legal  time  does  not  forfeit,  provided  no  ad- 
verse claim  attached,      ......'    409 

A  railroad  is  not  an  adverse  claim  to  a,  acquired  before  definite  lo- 
cation of  road,    ........    409 

A  public  officer  may  reside  where  the  law  requires  without  losing 
his  .....  r  ..  .    412 

Under  the  third  section  of  the  act  of  July  1, 1862,  within  U.  P.  R.  R. 
limits  rejected  because  the  land  had  not  been  formally  restored 
to  market,  .  .  .  .  .  .  •        .  .417 

Definition  of  a,       .  .  .  .  .  .  .  .    416 

Abandoned  before  definite  location  of  a  railroad  passes  to  the  road,    416 
Unsurveyed  lands  in  California  were  not  subject  to  a,  between  ex- 
piration of  act  March  1, 1854,  and  passage  of  act  of  May  30,  1862,    420 
Not  open  to  school  selections,      ......    439 

Lands  to  which  valid,  have  attached  are  not  confirmed  to  Cal.  by 

act  of  July  23,  1866 450 

Provision  in  case  agricultural  college  scrip  is  presented  in  payment 

of,  of  $2  50  land, .  .  ,  .  .  .  .  .486 

Timber  culture  entry  will  be  cancelled  when  in  conflict  with  a 
valid,         .  .  .  .  .  .  .  .  .654 
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Coal  lands  are  excluded  as  mines  from  a,  under  act  of  1841.  .  .    661 

On  land  selected  as  a  town  for  speculative  purposes  should  be  re- 
jected,      .........    696 

Not  allowed  where  party  made  settlement  for  trade  and  not  agricul- 
ture,.         .........    ooo 

Settlements  made  on  lands  selected  for  a  town-site  are  not  subject 
to, ..........     ooo 

And  homestead  settlements  are  not  allowed  by  Osage  Indian 
treaty,   .........    700-2 

Military  bounty-land  warrants  may  be  used  in  payment  of,  even 
when  they  embrace  unoffered  land,  .....    731 

PREEMPTION  CLAIMANT.    (See  Pre-emptor.)     .... 

Form  of  affidavit  required  of,  .•  .  .  .  .  .    194-6 

Evidence  must  show  that,  was  a  citizen  or  had  declared  his  inten- 
tion to  become  such,     .......    287 

Who  at  time  of  filing  D.  S.  owned  820  acres  land,  but  did  not  own 
it  at  time  of  making  final  proof,  cannot  acquire  a  pre-emption 
right,         .........    288 

Pendency  of  contest  between,  does  not  exclude  preemption  filing 
and  settlement,  ........    292 

May,  under  sec.  5,  act  March  3, 1843,  file  after  three  months,  if  no 
adverse  right  has  intervened,  .  .  .       ,    •  .  .    292 

Who  gives  notice  of  claim  on  unsnrveyed  land  may  enter  the  land 
when  surveyed  with  the  part  of  his  claim  in  another  township,    295 

Need  not  file  D.S.  until  his  claim  is  so  surveyed  that  he  can  describe 

Whose  D.  S.  is  rejected  by  the  local  officers  should  not  suffer  by 
their  neglect,       ........    299 

May  make  joint  entry  under  act  March  3, 1873,  .  .  .301 

In  Minnesota,  instructions  under  act  of  June  3, 1874,  .  .    311 

Is  disqualified  who  contracts  in  writing  to  sell  growing  trees,  which 
are  to  be  cut  and  removed  when  patent  is  obtained,         .  .    312 

Cannot  initiate  a  homestead  claim  at  the  same  time  he  claims  as  a 
pre-emption,        ........    314 

Who  entered  upon  reserved  land  cannot  contest  a  homestead 
made  on  day  of  restoration  to  market,  ....    315 

At  any  time  within  lifetime  of,  filing  may  commute  to  homestead 
and  the  right  will  relate  back  to  settlement,  .  .  .    318 

On  land  afterwards  raised  to  double  minimum,  can  on  commuta- 
tion only  embrace  half  the  original  claim,     ....    319 

Where  a,  was  present  at  the  local  office  one  certain  day,  but 
through  no  fault  of  his  he  was  prevented  from  making  entry  un- 
til next  day,  if  necessary  to  the  validity  of  his  claim,  his  entry 
will  take  eflect  from  prior  day,  .....    326 

And  homestead  claimants  to  be  protected  in  case  California  selects 
minimum  lands,  claimed  by  them,       .....    443 

Should  make  affidavit  prior  to  date  of  first  state  application,  .    443 

Bona  fide  right  of  not  to  be  interfered  with  in  extending  lines  of  pub- 
lic survey  over  certain  private  land  claims,  .  .  *  .    452 

PRE-EMPTION  DECLARATORY  STATEMENT.    (See  Dedaralary  Stale- 

ment,) 

To  be  filed  where  tract  is  offered  land,  .....    181 

Second  filing  of,  prohibited  in  certain  cases,    ....    182 

Second  legal  filing  allowed  when  first  filing  is  illegal,  .  .    182 

PRE-EMPTION  ENTRY. 

Land  embraced  in  a  cash,  cancelled  because  it  embraced  more  than 
160  acres  and  not  included  in  subsequent  entry  does  not  inure  to 
a  railroad,  ........    416 

And  homestead  entry,  all  sections  odd  and  even  are  subject  to,  un- 
der act  of  June  5,  1872,  .  ......    720 

Modification  of  rule  that  a  stranger  in  interest  cannot  attack  a,      .    814 

PRE-EMPTION  LAWS. 

Of  Sept.  4, 1841, 203-4-5 
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Of  March  3,  1843,    .......         20.5-6-7 

Of  March  3,  1853, -.  .    207 

Of  March  27,  1854, 208 

OfJune2, 1862,        ........    208 

Lands  covered  by  unexpired  homestead  filings  may  l)e  filed  upon 
under,       .........    272 

PRE-EMPTOR. 

Entitled  to  make  entry,  <&c.,        .  .  .  .  .  .182 

A  qualified  party  may  settle  as  a,  on  unsurveyed  land,         .  .    226 

When  land  is  surveyed  and  declaratory  statement  filed,  may  com- 
mute to  homestead  entry,        ......    226 

If  a  single  woman  marry  after  filing  D.  S.  she  abandons  her  right 
as  a,  ....a....    m\jt 

Who  settled  prior  to  railroad  withdrawal  may  enter  his  land  at 
minimum  price  before  adverse  right  of  another  settler  has  inter- 
vened,      .........    295 

Land  claimed  and  improved  by,  cannot  be  selected  by  a  California 
University  agent,  he  having  been  instructed  not  to  make  such  a 
selection, .........    321 

Homestead  entr^  should  stand  when  prior,  fails  to  make  proof  and 
payment  within  legal  period.  ......    321 

A  State  selection  of  land  already  withdrawn  by  an  unadjusted  con- 
firmed grant  does  not  act  as  a  withdrawal  because  it  was  already 
withdrawn.    On  release  of  reservation  a,  is  recognized,    .  .    325 

Where  in  a  contest  it  is  shown  that  the,  went  into  and  continued 
in  possession  as  tenant  of  a  wood  company  the  land  will  pass 
under  an  opposing  State  selections,     .  .  .  .  .    328 

Claimant  under  a  State  selection  of  unsurveyed  land  as  indemnitv 
for  loss  of  school  land  is  required  to  prove  up  within  time  al- 
lowed,       .  .  .  .  .  .  .  .  .    467 

Must  make  settlement  prior  to  survey  in  the  field  to  give  valid 
right  to  school  sections,  ......    483 

Is  allowed  to  use  Agricultural  College  Scrip  without  limit  to  quan- 
tity located  in  any  one  township  or  State  in  payment  of  claims,    486 

PRE-EMPTION  PROOF. 

How  to  be  made,    ........    181 

Of  aotual  residence  and  cultivation  to  be  made  within  one  year 
from  making  declaratory  statement,  .....    181 

Manner  of  making,  and  payment  for  unsurveyed  tracts  entered,    .    181 
PRE-EMPTION  RIGHT. 

When  selections  on  unsurveyed  lands  give,     .  .  .  .    450 

PREFERENCE  RIGHT. 

Coal  lands  may  be  disposed  of,  by  granting  a,  of  purchase,   .  .    667 

PRESENTATION. 

Of  appeals,  manner  of,       .......    192 

Proper,  of  a  claim  at  local  oflSce,  .....    444 

PRESIDENT. 

Of  Railroad,  certificate  of,  to  map  of  location  and  completed  road 
under  railroad  grant,      ......        346,  345 

Of  a  town  site  company  is  not  authorized  to  file  in  behalf  of  inhabi- 
tants,    ....    696 

PRICE.    (See  Payment,) 

Of  coal  land  per  acre,        ......  667-68 

Maximum,  to  be  paid  on  coal  lands  in  vicinity  of  completed  rail- 
roads,       .........    668 

PRIVATE  ENTRY. 

Title  to  public  lands,  how  acquired  at,  ....    179 

What  lands  are  liable  to  disposal  at,      .  .  .  .  .179 

By  cash  purchases  at,  how  made,  .  .  .  .  .180 

By  locations  with  warrants  at,  how  made,  .  .  .  .180 

By  locating  with  agricultural  college  scrip,  .  .  .  .180 
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Form  of  declaratory  Btatement  in  oises  where  land  claimed  is  not 

subject  to,  ........    194 

Form  of  declaratory  statement  in  cases  where  the  land  claimed  is 

subject  to,  .  .  .  ,  .  .  .  .    194 

Cancellation  of  an  entry  made  of  offered  land  does  not  restore  the 

land  to,     ........  .    212 

Odd  sections  never  having  been  offered,  are  not  subject  to.  .    213 

Lands  withdrawn  for  a  railroad  and  not  restored,  are  not  subject  to,  213 
Payment  for  lands  at,  must  be  made  in  cash  and  not  by  cheek,  .  214 
Of  land  once  reserved  cannot  be  allowed  until  land  is  offered  at 

public  sale,  ........    216 

Lands  covered  by  unexpired  homestead  filings  when  in  market 

are  subject  to,      .......  .    272 

After  notice  of  restoration  to,  and  before  date  of  restoration,  no 

settlement  act  subsequent  to  such  notice  can  give  a  preference 

right,         .........    307 

S.  H.  B.  scrip  is  locatable  on  unoccupied  land  subject  to,       .  .    373 

Agricultural  College  Scrip  may  be  located  upon  lands  subject  to,  at 

$1.25  per  acre,     ........    486 

Not  more  than  three  sections  in  one  township  can  be  entered  at, 

by  location  of  Agricultural  College  Scrip,      .  .  .  .    486 

Coal  lands  may  be  sold  at,  .....  !    667 

Disposition  of  coal  land  at,  is  subject  to  any  valid  prior  adverse  right,  670 
Military  Bounty  Land   Warrants  may  be  located  on  any  vacant 

land  subject  to,  .......    731 

Land  covered  by  an  erroneous  entry  on  the  books  of  the  local  land 

office  is  not  subject  to ;  now  it  may  be  made  subject  to,    .  .    803 

PRIVATE  GRANT. 

Land  embraced  in  an  unadjusted,  is  "  reserved"  within  the  mean- 
ing of  the  term,  .  .  .  .  .  .  .421 

Land  within  an  unadjusted,  afterwards  excluded  from  the  pat- 
ented claim  pass  to  a  railroad  located  pending  such  adjustment,    430 

PRIVATE  LAND  CLAIMS. 

No  school  selection  to  be  made  in  a  township  falling  wholly 

within  a,  .........    439 

School  selections  may  be  made  in  townships  covered  wholly  or  in 

part  by,  ........    460 

In  ascertaining  full  amount  of  school  land  the,  will  be  considered 

with  the  area  of  public  lands,  .....    461 

Purchased  from  Mexican  Grantees,  which  have  been  rejected,  &c., 

may  be  purchased  from  United  States  on  certain  conditions,        .    461 
Spanish  and  Mexican,  to  be  surveyed  upon  application  being  made 

to  Surveyor  General  within  proper  time,       ....    462 
Certain,  derived  from  Spanish  or  Mexican  authorities  were  finally 

confirmed  by  passage  of  act  of  July  23, 1866,  .  .  .    452 

Patents  for,  issue  to  the  confirmee  or  his  legal  representatives 

which  term  includes  heirs,  devisees  and  assignees,  .  .    494 

Instructions  under  act  of  June  22,  1860,  dated  October  26,  1860, 

relative  to  Southern,     .......    523 

Instructions  under  act  of  June  10, 1872,  dated  July  18, 1872,  .    625 

Certificates  of  location  can  only  be  issued  for  the  part  of  confirmed 

and  located,  as  is  in  conflict  with  a  prior  confirmation,     .  .    527 

The  location  of,  must  be  b^r  a  U.  S.  surveyor,  ....  627 
Proof  in  surveys  of,  in  California  .....    628 

Specific  boundaries  of  California,  designated  in  the  final  decree 

must  be  followed,  .......    629 

Quantity  of  land  of,  within  exterior  boundaries  must  be  located  in 

compact  form  or  in  two  compact  parcels  to  give  what  was  in- 
tended in  the  grant,       .  .  .  .  ....    629 

Final  decree  confirming,  is  conclusive  both  as  to  title  and  extent,  *  532 
Decree  confirming,  in  a  State  where  common  law  prevails  must  be 

construed  by  the  ordinary  rules  of  common    law  applicable 

thereto,     .,.,.....    632 
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Juridical  possession  of,  in  California  is  a  segregation  from  the  pub- 
lic lands  and  is  equivalent  to  a  judicial  determination  of  the 
boundaries,  ........    532 

Natural  objects  govern  courses  and  distances  in  Spanish  Grants  in 
California,  ......*.    532 

Survey  of,  is  final  when  made  prior  and  approved  subsequent  to 
the  act  of  June  14,  1860,  and  published  in  accordance  therewith,    547 

Date  of  approval  of  survey  of,  may  be  taken  as  date  of  survey,      .    548 

The  surveyor-general  may  approve  a  survey  of,  by  published  no- 
tice to  that  effect,  ....  ...    548 

Publication  of  survey  of,  under  act  of  1860  must  be  in  Los  Angeles 
sCnd  some  other  place,  though  L.  A.  be  nearest  the  land,  .  .    548 

Case  where  two  patents  were  issued  for  a,        .  .  .  .    550 

Only  the  clearest  and  most  positive  evidence  can  set  aside  the 
record  in.  ........    551 

Publication  of  survey  of,  under  act  of  1860  should  commence  in  sec- 
ond paper  before  expiration  of  notice  in  first  paper,  .  .    559 

The  successor  to  surveyor-general  who  approved  the  survey  of,  can- 
not change  the  plat ;  he  can  onlv  publish  it,.  .  .    559 

A  claimant  who  failed  to  present  his  claim  to  the  Board  is  not  en- 
titled to  a  patent,  ...  ....    563 

Ca^cs  of  Ranchos  Sausal  Redondo  and  Niguel  where  the  decree  of 
court  and  decision  of  the  Board  differ  as  the  quantity  confirmed,     564 

The  secretary  has  the  right  to  affirm  or  rescind  the  order  for  a  new 
survey  of,  made  by  his  predecessor,  .....    565 

The  conveyances  may  be  examined  by  the  General  Land-Office 
to  see  who  shall  select  the  land  awarded  under  a,  .  .  .    567 

The  older  grant  and  confirmation  of  two  equitable,  should  take 
the  land  in  conflict,        .......    567 

Sales  under,  are  to  be  treated  as  selections  where  grant  is  for  quan- 
tity within  larger  limits,  ......    568 

When  first  selection  under;  may  be  abandoned,         .  .  .    568 

Survey  of,  in  California  made  under  act  of  March  3, 1851,  and  ap- 
proved by  the  surveyor-general  prior  to  act  of  June  14,  1860, 
could  not  be  legally  published  under  said  act  but  under  act  of 
July  1, 1864,        .  .......    577 

Location  of,  where  boundaries  are  described  in  the  final  decree  in 
case  it  contains  more  or  less  than  the  quantity  confirmed,  .    577 

Surveyor-general  of  New  Mexico  has  power  to  examine,  in  the 
Gadsden  purchase,         .......    601 

The  Beaubien  decision  does  not  apply  to  an  application  for  a  sur- 
vey of,  where  there  had  been  a  survey  in  1860  which  was  not 
acted  upon  until  after  repealing  act  of  1871,  .  .  .    606 

Patents  should  be  issued  for  all,  confirmed  'by  Congress  and  sur- 
veyed and  plats  filed  in  the  General  Land-Office,    .  .  .    607 

Patent  cannot  issue  for,  on  a  i)lat  materially  differing  from  the  field 
notes  and  the  commissioner  cannot  change  the  sworn  returns  of 
a  deputy  surveyor  to  make  them  conform.    .  .  .  .611 

Until  title  is  actually  vested  in  a  claimant  Congress  has  full  power 
over,  derived  from  the  Mexican  government,  .  .  .    612 

Are  excluded  from  operation  of  town  site  laws,         .  .  .    680 

PRIVATE  LAND  SCRIP.     {See  Certificates  of  Location.) 

May  be  located  in  the  name  of  the  assignee,  but  such  location  can- 
not be  patented— How  title  is  evidenced,      ....    796 
Instructions  as  to  issue  and  location  of,  ...  .    797 

Forms  of,      .......  .  801-2 

PRIVATE  SALE. 

How  title  is  acquired  by  cash  purchases  at,      .  .  .  .    180 

PROOF,    {See  Final  Proof.) 

What  to  consist  of  in  case  of"  offered"  land,  ....  181 
When  to  be  made  by  pre-emption  settlers  on  unsurveyed  land,  .  181 
Proper,  must  be  made  before  register  and  receiver  to  insure  the 

basils  for  patent  for  homestead,  .  .  .  .  .183 

Final,  when  and  how  to  be  made  by  homestead  party,         .  .    183 
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Of  settlement  and  cultivation  for  certain  period  required  before 
homestead  party  can  purchase  his  claim,        .  .  .  •    185 

To  consist  of  the  affidavit  of  party,  corroborated  by  testimony  of 
two  credible  witnesses,  .  .  .  .  .  .  .    185 

In  making  final,  it  is  not  required  that  homestead  party  applying  to 
eiUer  additional  farm  should  prove  actual  residence  on  the 
tract,         .........    185 

If  such  proof  be  not  made  the  party  must  show  that  he  has  per- 
fected his  right  to  his  original  farm,  &c.,      ....     185 

Upon  proper,  being  mad&,  homestead  party  under  soldiers'  and 
sailors'  homestead  provisions  may  make  immediate  entry  of  the 
tract  desired,       ........    186 

Provision  in  case  party  has  not  made,  on  his  original  homestead 
entry  when  he  applies  to  make  additional  entry  under  soldiers' 
and  sailors'  homestead  law,      .  .  .  .  .  186 

Parties  applying  to  make  additional  entries  under  soldiers  and  sail- 
ors' homestead  provisions,  not  having  made  proof  on  original 
homestead  are  required  to  pay  final  commissions  on  both,  .    187 

Required  of  parties  claiming  under  soldiers'  and  sailors'  homestead 
provisions,  in  addition  to  prescribed  affidavit,         .  .  .    187 

Upon  proper,  that  settler  under  timber  culture  laws  has  not  done 
the  breaking  and  planting  within  the  required  time,  his  entry 
will  be  cancelled,  .......    190 

Upon  due,  by  two  credible  witnesses  that  homestead  settler  has  cul-. 
tivated  one  acre  of  timber  for  each  sixteen  acres  of  his  homestead 
for  the  term  of  two  years  he  may  at  certain  time  receive  patent 
for  homestead,    ........    190 

Homestead  parties  claiming  patents  under  4th  section  of  timber 
culture  act  must  ofier,  according  to  Form  No.  24,    .        i    .  .191 

Upon  satisfactory,  that  the  register  or  receiver,  or  any  other  officer, 
nas  charged  or  received  fees,  or  other  rewards,  not  authorized  by 
law,  he  shall  be  removed  from  office,  ....    193 

Form  of,  required  under  homestead  laws  and  timber  culture  act  of 
March  13,  1874.    .......  201-2 

Of  reclamation  of  all  the  section  of  land  for  which  declaration  was 
filed  ;  what  to  consist  of  under  act  providing  for  sale  of  desert 
land  in  Lassen  county.  Gal.,     .  .  .  .  .  .217 

Party  making  satisfactory,  to  be  allowed  to  make  entry  or  reloca- 
tion of  land  reclaimed  at  $1.25  per  acre,        ....    217 

Such,  to  be  forwarded  to  General  Land-Office,  .  ,  .    217 

That  claimant  has  alienated  a  part  of  his  tract  is  inadmissible 
under  charge  of  abandonment,  under  5th  section  homestead  act,    258 

Provision  in  case  it  is  not  practicable  for  grasshopper  sufierers  to 
make,  of  settlement  and  cultivation  and  posting  of  nutices  by 
same  witnesses,  ........    261 

Touching  residence  and  cultivation,  when  to  be  applied  to  second 
entries  under  soldiers'  and  sailors'  homestead  provisions,  .    264 

Of  death  or  marriage  of  mother  must  be  furnished  by  minor  orphan 
children  claiming  benefits  of  soldiers'  and  sailors'  homestead    . 

aCv,  .........         jSnMJ 

Of  parties  whose  entries  have  been  cancelled  under  soldiers'  and 
sailors'  homestead  act,  if  found  satisfactory  will  entitle  them  to 
patents,    ......*..    265 

In  case  first  tract  has  been  disposed  of,  will  apply  to  second  claim,    265 
What  to  consist  of,  in  case  of  settlers  who  made  entries  under 

Erior  acts  to  entitle  them  to  benefits  of  soldiers'  and  sailors' 
omestead  act,    ........    275 

Of  settlement  and  improvement  relates  entirely  to  original  home- 
stead tract,  &c.,   ........    279 

Of  military  or  naval  service,  what  to  consist  of  in  cases  of  addi- 
tional homestead  entries,  ......    279 

Of  abandonment  and  entry  to  be  made  by  Indians,  what  to  consist 

59 
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Homestead  entry  should   stand  when   prior  pre-emptor  fails  to 

make,  and  payment  within  one  year,  ,  .  .  .    321 

Upon  satisfactory,  &c.,  being  made  before  register  and  receiver 

the  purchasers  of  lands  from  Mexican  grantees,  whose  claims 

have  been  rejected,  &c.,  will  be  allowed  to  purchase  from  the 

U.  o.,  .•......•     4ol 

In  cases  of  joint  entry  under  act  of  1866,  must  be  made  individually,  452 
Regulations  in  regard  to,  required  for  swamp  indemnity  under  act 

March  2, 1855,      .  .  .  ,  .  .  .  .479 

Required  under  instructions  of  August  26, 1872,  for  certificates  of 

location  for  Louisiana  private  land  claims,  ....  514 
In  settlement  claims  in  Louisiana,  .....    517 

Required  under  act  of  June  10,  1872,  under  circular  of  July  18, 1872, 

of  private  land  claims,  .......    525 

In  surveys  of  California  private  land  claims,   .  .  ,  .    528 

May  be  adduced  to  show  improper  issuance  of  patent,         .  .    532 

Timber-culture  claimant  to  receive  patent  for  quarter  section  upon 

proper,  of  cultivation,  &c.,        ......    647 

And  payment ;  when  to  be  made  by  settlers  on  Cherokee  Strip,  .  706 
Of  bona  fide  settlers  on  certain  Indian  lands  in  Michigan,     .  .    709 

Pre-emption,  how  prepared  for  transmission  to  the  General  Land- 

Oflfice,  by  local  officers,  .......    769 

PUBLICATION. 

Where  survey  of  California  private  claim  was  made  prior  and 
approved  subsequent  to  the  act  of  June  14, 1860,  and,  was  made 
thereunder,  the  survey  is  final,  no  objections  having  made  in  the 
District  Court,     ........    547 

Of  notice  of  approval  by  the  Surveyor-General  of  California,  of  a 
survey  made  uuder  act  of  1860,  must  be  in  Los  Angeles  and  some 
other  place,  though  Los  Angeles  be  nearest  the  land,         .  .    548 

Of  notice  of  approval  of  survey  is  as  effective  as  endorsing  appro- 
val on  the  plat,    ........    548 

The  place  of,  of  a  newspaper,  printed  in  San  Francisco,  but  dated 
and  distributed  in  Santa  Barbara,  is  in  Santa  Barbara,       .  .    550 

By  the  Surveyor-General  that  a  certain  survey  had  been  approved 
w^as  a  sufficient  approval  under  act  of  1860,  though  the  plat  bore 
an  approval  subsequent  to  said  publication, .  .  .  .    550 

Act  of  1860  required  that  four  weeks  should  elapse  between  first 
insertion  of  published  notice  and  removal  of  plat,  <&c.,       .  .    551 

Under  act  of  1860  should  commence  in  second  paper  before  expira- 
tion in  first  paper,  .......    559 

The  successor  of  the  Surveyor-General  who  approved  the  survey 
cannot  change  the  plat ;  his  duty  is  to  make,  thereof,        .  .    559 

Of  notice,  when  certified  copies  of  lost  or  stcflen  Revolutionary 
bounty-land  scrip  are  wanted.  .  .  .         '  ,  .    746 

Only  by  regular,  can  land  covered  by  an  erroneous  entry  on  the 
books  of  tlie  local  office  become  subject  to  private  entry,  .  .    803 

PUBLIC  GRANTS. 

Are  bestowed  only  by  special  legislation,  ....    473 

PUBLIC  OFFICER.  ' 

May,  during  his  term  of  office,  reside  at  the  county  ieat  without 

losing  his  legal  residence,  and  retain  his  pre-emption  claim,  .  412 
A,  can  bind  his  government  by  only  official  acts  within  the  scope  of 

his  authority,       .  ...  .  .  .  .  .    590 

PUBLIC  SALE. 

Title  to  public  lands,  how  acquired  at,  .  .  .  .  .    179 

By  purchase  at,  where  "offered'*  at  public  auction,  either  pursuant 

to  proclamation  by  President  or  in  accordance  with  directions 

given  by  Gen.  Land  Office,       ......    179 

In  pre-emption  cases,  where  land  has  not  been  "  offered  "  at,  when 

declaratory  statement  must  be  filed,  &c.,       .  .  .  '181 

Land  reserved  is  noi  subject  to  disposal,  and  no  private  entry  can 

be  allowed  until  the  same  is  offered  at,         .  .  .  .    216 
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When  the  Hnes  of,  would  prove  hijurious  to  improvements,  the 
Coin*r  Gen.  Land  Office  may  recognize  existing  lines  of  subdivis- 
ion under  act  of  July  23, 1866,  .....    451 
Contested  swamp  selections  should  be  described  in  conformity  with 
system  of,             ........    473 

PUBLISHED  NOTICE. 

Required  by  circulars  of  Feb.  10, 1870,  and  March  22, 1870,  under 
acts  of  March  27, 1854,  and  June  2, 1862,  .  .    289-90 

PUEBLO. 

Patents  for,  lands  should  issue  to  the  corporations  or  other  bodies 
entitled  thereto,  if  survey  has  been  properly  approved,    .  .    547 

PURCHASER. 

Of  homestead,  sold  for  benefit  of  infant  heirs,  to  receive  title  from 

In  good  faith  and  for  a  valuable  consideration  of  a  cash  entry,  after- 
wards cancelled,  is  not  accounted  a  trespasser,        ,  .  .    319 

Of  selections  under  1st,  2d,  and  3d  sees.,  act  of  July  23, 1866,  under 
state  authority,   ........    453 

Act  of  July  23, 1866,  was  intended  to  secure  to  bonafidCf  the  land  oc- 
tually  in  possession  and  used  and  improved  by,       .  .  .    469 

Right  of  purchase  acquired  by  assignees  under  Mexican  grants,  is 
alienable  and  descends  to  heirs.  .....    469 

Of  a  Mexican  grant  upon  condition  that  if  grant  were  rejected 
money  should  be  returned,  not  a  bona  fide,    ....    469 

Of  Spanish  title  subsequent  to  final  rejection  of  grant  by  Supreme 
Court,  is  not  within  remedial  provisions  of  act  of  July  23, 1866,    .    472 

Of  timber  culture  claim  from  original  claimant  acquires  no  title,     .    657 

Who  are  preferred  as,  of  coal  lauds,       .....    668 

Q. 

QUARTERLY  ACCOUNT.    (See  Receiver.) 

QUARTERLY  RETURNS. 

Of  register  and  receiver  how  made,        .....    768 

QUARTER-SECTION. 

How  agricultural  college  scrip  is  to  be  located  in  reference  to,    180 
Right  of  pre-emption  for,  along  line  of  railroad,  &c.,  .  .  .    181 

Rigiit  of  homestead  entry  restricted  to  160  acres  minimum  or  80 
acres  double  minimum, .......    182 

Not  more  than  one  to  be  entered  under  timber  culture  laws,  .    189 

Parts  of  two,  separated  by  a  meandered  stream  cannot  be  embraced 
in  one  homestead  entry,  .....  228 

Definition  of,  .......  .    309 

Only  a,  at  most  can  be  taken  under  the  pre-emption  laws, .  .    309 

Fee  of  one  dollar  each  to  local  officers  for  each  location  of,  for  rail- 
road or  state  corporations,        .  .  .  .  .  •    338 

Cultivation  and  protection  of  certain  amount  of  timber  entitles  a 
party  to  patent  for  a,     .  .  .  .  .  .  646-47 

Technical,  certivin  class  of  timber-culture  entries  confined  to,  .    647 

Timber-culture  entry  may  be  made  of  part  of,  where  remainder  is 
disposed  of,  .  .  ......    657 

R. 

RAILROAD.     {See  Railroad  Grants,) 

Right  to  pre-empt  one  quarter  section  along  line  of,  &c.,       .  .    181 

Rights  of  pre-emption  settlers  along  line  of,  protected,  .  .    181 

Pre-emptors  who  settled  prior  to  withdrawal  for  a,  may  enter  at 
minimum  price  at  any  time  before  another  settler  initiates  a 
valid  claim,.         ........    295 

Time  of  filing  map  in  Interior  Department  is  prima  facie  evidence 
of  date  of  definite  location  of^  .  .  .  .  .    366 

The,  that  first  locates  its  route  is  first  entitled,  .  .  .    366 
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Decision  of  what  constitutes  definite  location  of,         .  .  .    373 

Land  withdrawn  at  date  map  of  definite  location  of  the  Southern 
Piicific  railroad  was  filed  do  not  pass  to  the,  .  .  .    375 

Lands  pass  to  Northern  Pacific,  which  were  embraced  in  cancelled 
entries  made  after  map  of  location  filed  but  before  line  of  road 
locate<l  or  lands  withdrawn.      ......    377 

The  right  of  the  Northern  Pacific,  attaches  under  the  Act  of  July  2, 
1864,  where  the  line  is  definitely  fixed  and  a  plat  thereof  filed  in 
the  General  Land  Office,  ......     381 

The  ri^ht  of  the  St.  Paul  and  Sioux  City,  attached  to  its  indemnity 
lands  at  date  of  definite  location  of  its  line,  not  at  date  of  Gov- 
ernor's certificate,  .  .  .  .  .  .  .    384 

Lands  remaining  after  certain  Indians  had  made  their  selections, 
at  end  of  ten  years,  were  reserved  and  did  not  pass  to  a, 
located  prior  to  expiration  of  said  ten  years,  .  .  .    385 

What  was  decided  by  the  Supreme  Court  in  Schulenberg  et  al.  v. 
Harriman  under  Act  of  June  3,  1858,  relative  to,    .  .  .    387 

Circular  of  June  30, 1875,  showing  requirements  under  Act  of  March 
3, 1875,  granting  right  of  way  to,  companies  through  the  public 
lands,        .........    388 

Circular  of  Aug.  15,  1872  about  land  within  limits  of,  abandoned 
subsequent  to  location  of  the  road  not  inuring  thereto,      .  .    389 

Land  embraced  in  a  pre-emption  or  homestead  claim  if  fraudulent 
in  its  inception  or  abandoned  at  date  the  grant  took  effect 
passes  to  the,  if  an  odd  section,  &c.,        ....    389-405 

Proceedings  to  contest  homestead  or  pre-emption  claims  within, 
limits,  ........    389-405 

Defraying  expense  of  contests  for  land  within,  limits,  .  .    390 

Under  certain  earlier,  grants  lands  covered  by  homestead  claims 
subsequently  canceled  are  not  excepted  from  the  grant,    .  .    390 

A  suit  in  equity  in  name  of  the  United  States  may  be  brought  to 
avoid  an  improperly  issued  certificate,  ....    401 

Selections  made  by  Cdlifornia  on  lands  withdrawn  for,  is  not  a 
g.)od  selection,     .  .         ,  .  .  .  .  .  .    446 

RAILROAD  GRANT. 

Circular  of  June  24,  1875  relating  to,      .  .  .  .  .    337 

Fee  of  one  dollar  each  to  register  and  receiver  for  each  location  of 

160  acres  for,  to  be  paid  by  the  road  or  corporation,  .  .     338 

Special  provisos  about  surveying,  selecting  and  conveying  lands 
under  Pacific,  .......    339-340 

Mineral  lands,  except  coal  and  iron,  do  not  pass  to,  .  .    340 

Instructions  under  act  of  June  22,  1874  for  relief  of  settlers  within,    340 
Forms  for  certificates  and  affidavits  of  selections  and  maps  in  con- 
nection with,  .  .  .  .  .      346-34.5-344-343-342 

Regulations  respecting  conflicting  claims  upon  lands  claimed  under,    347 
What  have  been  made  and  dates  thereof,  .  .  .     350-356 

When  rights  under  the  several,  attached,  ,  .  .     358-363 

Circular  of  June  1,  1875  relative  to  clear  lists  of  selections  und«r,        364 
When  rights  to  lands  under,  attach,       .....    364 

Rights  under,  of  1862  and  1864  attached  at  time  road  was  run  and 
lbt!ated  on  face  of  the  earth,     .  .  .  .  .  .    366 

Lands  withdrawn  at  date  map  of  the  Southern  Pacific  railroad  was 
filed  do  not  pass  under  the,       ......    375 

Certain  entries  on  lands  claimed  by  the  Northern  Pacific  railroad, 
made  after  map  had  been  filed  but  before  definite  location  and  with- 
drawal were  cancelled  as  improperly  made  and  land  passed  under,  377 
The  right  of  the  Northern  Pacific  under  the  Act  of  July  2,  1864, 
attaches  under  its,  where  the  line  is  definitely  fixed  and  a  plat 
thereof  filed  in  the  General  Land  Office,       .    "        .  .  .    381 

Extent  of,  to  Burlington  &  Missouri  railroad,  .  .  .    382 

Right  of  St.  Paul  and  Sioux  City  railroad  attached  to  its,  under 
the  indemnity  act  when  the  line  was  definitely  located  and  not 
at  the  date  of  the  Governor's  certificate,       ....     384 
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Under  certain  earlier,  land  embraced  in  cancelled  homestead  entries 
within  limits  pass  to  the  road,  .....    390 

Lands  covered  by  homestead  entries  abandoned  after  a  railroad 
line  was  definitely  fixed  do  not  pass  with  the,  .  .  .    392 

Lands  covered  by  fraudulent  homestead  entries  are  not  excepted 
from  a,      ........  .    394 

A  homestead  claim  to  exclude  land  from,  must  be  subsisting  at 
date  of  definite  location  of  road  and  capable  of  being  perfected,    395 

Land  embraced  in  a  homestead  claim  afterwards  abandoned  is 
excepted  from  a,  where  the  road  was  located  during  the  six 
months  after  the  entry,  ......    396 

A  homestead  entry  relinquished  though  not  cancelled  prior  to 
definite  location  does  not  except  land  from,  .    •        .  .     397 

Circular  of  February  10, 1870,  giving  notice  to  settlers  on  lands 
within,        •"......  .  .    403 

Circular  of  June  17,  1875,  under  act  of  March  3,  1875,  for  relief  of 
settlers  within,     ........    406 

Land  embraced  in  a  pre-emption  claim  acquired  before  definite  lo- 
cation of  line  of  road  does  not  pass  under,  even  if  the  claimant 
neglects  to  file  within  legal  time,         .  .  .  •  .    409 

Land  embraced  in  a  cash  pre-emption  entry  cancelled  because  it 
embraced  more  than  160  acres,  and  not  included  in  subsequent 
entry  does  not  inure  to  the,       ......    416 

Pre-emption  claim  on  railroad  land  should  be  rejected  if  initiated 
subsequent  to  road  location  unless  affidavit  is  filed,  showing  that 
the  land  does  not  inure  to  the,  .  .  .  .  .419 

To  except  land  from,  a  D.  S.  need  not  be  on  file,         .  .  .    419 

Land  covered  by  an  Indian  reserve  at  date  of  location  of  a  railroad 
does  not  pass  under,        .......     424 

Land  claimed  under,  but  finally  excluded  from,  a  private  grant 
passes  under  a,  the  line  whereof  was  located  pending  adjustment 
of  grant,   .........    430 

Land  improperly  selected  as  swamp,  but  not  so  in  reality,  after  be- 
ing restored  passes  under  ia,  where  otherwise  unappropriated,    .    436 

Land  is  excepted  from,  whose  line  was  fixed  during  the  existence 
of  A.  C.  S.  locations  regularly  made  though  afterwards  improp- 
erly cancelled,     .  .  .  .  •  .  .  ■    436 

When  land  embraced  in  a  town  site  filing  should  not  be  withdrawn 
from,  .........    696 

Is  a  float  until  location  is  made, ......    703 

RATIO. 

Of  area  required  to  be  broken,  planted,  &c.,  under  1st  sec.  of  timber 
culture  act  is  restricted  to  one-fourth  of  land  embraced  in  entry,    189 

RECEIRT. 

For  fees,  &c.,  paid  by  homestead  applicant ;  by  whom  issued,  •    183 

To  be  issued  by  receiver  for  certain  commissions  paid  by  home- 
stead settler,         .  .  .  .  .  .  .  .    183 

To  be  issued  by  receiver  for  certain  fees  and  commissions  paid  by 
party  entering  additional  homestead  under  soldiers'  and  sailors' 
act,  .........    187 

Form  of  receivers'  homestead,    .  .  .  .  .  .198 

Form  of,  to  be  used  under  soldiers  'and  sailors'  homestead  provisions, 
same  as  now  in  use,  with  change  of  act,        .  .  .  .    267 

Receivers'  cash,  and  homestead,  how  prepared  for  transmission  to 

vT.   Xj,  O.,  .........        i\)u 

Filing  of  duplicate  in,  General  Land-Office:  duty  of  clerks,  .    817 

RECEIVER.     {See  Reghster  and  Receiver.) 

To  issue  receipt  for  fee,  &c.,  paid  by  applicant  under  homestead 

law  upon  compliance  with  certain  provisions,   .  .  .     183 

To  issue  receipt  for  certain  commissions  paid  by  homestead  settler,     183 
To  issue  receipt  for  certain  fees  and  commissions  paid  by  party  en- 
tering additional  homestead  under  soldiers'  and  sailors'  home- 
stead provisions,  .......    187 
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When  to  issue  receipt  to  homestead  parties  claiming  under  4th  sec- 
tion of  timber  culture  act,        ......    191 

Is  required  to  render  promptly  a  monthly  account  of  all  the  moneys 

received,   .  .  .  .  .  .  .  .         "  .    192 

To  transmit  at  end  of  each  quarter  a  quarterly  account  as.  Ac,  .  192 
To  render  a  quarterly  account  of  all  moneys  expended,         .  .    192 

To  deposit  moneys  received  at  some  depository  at  certiiin  period,  .  193 
Shall  not  in  any  case  have  more  than  two  thousand  dollars  public 

money  in  his  hands  witliout  special  instructions,     .  .  .193 

Wiien  entitled  to  make  additional  entry,  .  *  .  .    280 

EiLtitled  to  make  final  proof  on  a  homestead  entry  made  prior  to 

his  appointment,  .....  ...    280 

Account,  for  fees  received  on  lists  of  selections  for  railroad  or  state 

corporations,         .........    339 

Account  of,  for  fees  received  under  act  of  March  3, 1875,  for  relief 

of  settlers  within  railroad  limits,  .....  407 
Instructions  as  to  accounting  for  certificates  of  deposit,  by  settlers 

for  surveys  of  townships  by,    .  .  .  .  .        758,  756 

Duties  of,     .........    768 

RECORD. 

At  the  suggestion  even  of  a  straneer  in  interest  an  investigation 
may  be  had  and  if  the,  shows  that  a  claim  has  been  illegally  al- 
lowed, the  government  will  reverse  its  action  as  far  as  possible,  .    330 

Of  patent  is  presumed  to  be  correct,  but  proof  may  be  adduced  to 
show  improper  issuance  of  patent,     .....    632 

Mav  be  corrected  by  the  secretary  to  conform  to  the  facts,   .  .    532 

Only  clearest  and  most  positive  evidence  can  set  aside  the,  in  a 
private  land  claim,         .......    551 

An  investigation  as  to  fraud  in  a  pre-emption  case  need  not  be  con- 
fined to  the,         ........    816 

REGISTER.    (See  Register  and  Receiver,) 

To  issue  certificate  upon  compliance  with  certain  requirements 
by  homestead  settler,     .......    183 

To  issue  final  certificate  for  additional  tract  entered  by  party  under 
soldiers'  and  sailors'  homestead  provisions, ....     187 

When  to  issue  final  certificate  to  homestead  parties  claiming  pa- 
tents under  fourth  section  timber  culture  act,  (Form  No.  25,)        .    191 

Duties  of,     ........  .    768 

REGISTER  AND  RECEIVER. 

To  report  relinquishmeutof  homestead  claim  when  made,  also  any 
other  .evidence  of  abandonment,         .....     184 

To  set  apart  a  day  for  trial  in  case  a  homestead  entry  is  attacked 
on  ground  of  abandonment,    ......     184 

To  transmit  to  General  Land-Office  testimony  taken  at  trial  with 
their  joint  report,  .......    184 

Will  number  certain  declarations  made  by  parties  filing  under  sol- 
diers' and  sailors'  homestead  provisions  in  separate  series,  .    186 

Abstract  of  such  declarations  to  be  forwarded  with  their  monthly 
returns,      .........    186 

Will  be  instructed  to  permit  party  claiming  under  soldiers'  and 
sailors'  homestead  provisions  to  make  entry  upon  proper  show- 
ing that  his  intention  was  not  to  abandon  tract  and  provided 
also  that  no  adverse  right  has  intervened,    ....    186 

Will  transmit  to  General  Land-Office  certified  copies  of  powers  of 
guardiansiiip  of  guardians  acting  for  minor  orphan  children 
under  soldiers*  and  sailors'  homestead  provisions,  .  .  •    186 

Will  require  party  applying  to  make  additional  entry  under  sol- 
diers' and  sailors'  homestead  provisions  to  make  application  and 
affidavit  as  prescribed  in  forms  16  and  17,    ....     186 

In  cases  where  the  original  and  additional,  are  both  made  on  tracts 
within  the  same  land  district  one  patent  will  issue  for  both  under 
the  soldiers'  and  sailors'  homestead  act,  provision  in  cases,  .     187 

Where  they  are  not  made  on  tracts  in  same  land  district,    .  .187 
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REGISTER  AND  RECEIVER,  Cmtintied,  'aob. 

Allowed  to  charge  one  dollar  each  for  receiving  and  filing  certain 
declarations  under  soldiers'  and  sailors'  homestead  provisions ; 
States  and  Territories  in  which  50  per  centum  additional  is  al- 
lowed,      .  .  .  .  .  .  .  .  .    187 

Will  permit  Indians  who  have  complied  with  certain  provisions  to 
make  entries  nnder  Indian  homestead  Jaw,  .  .  .    188 

To  restrict  entries  made  under  timber  culture  act  to  some  "  one 
technical  quarter  section,"  &c.,  ....        650, 191 

To  carefully  examine  plat  and  tract  before  an  entry  is  allowed  and 
satisfy  themselves  that  it  is  admissible,        .  .  .         660. 191 

Duties  of,  in  case  an  entry  is  made  under  timber  culture  laws  for  a 
fractional  subdivision  cont4iining  less  than  40  acres,  .         650, 191 

Will  require  homestead  party  claiming  patent  under  fourth  section 
of  timber  culture  act  to  make  affidavit  according  to  Form  No.  23, 
and  proof  according  to  Form  No.  24, .  .  .  .        660, 191 

An  agi^rieved  party  has  right  to  appeal  from  decision  of,      .  .    192 

Returns  of,  what  to  consist  of,      .  .  .  .  .        768, 192 

To  transmit  within  three  days  from  close  of  each  month,  a  state- 
ment of  the  business  of  their  respective  offices  for  the  preceding 
month,     ..........    192 

Reports  of,  to  be  in  the  form  of  abstracts  of  pre-emptions,  &c ,      .    192 

Are  to  carefully  examine  the  abstracts  and  to  certify  them  as 
correct,  Ac,         .  .  .  .  .  .  .  .192 

Duty  of,  to  be  at  their  offices,  Ac,  .....    193 

Restricted  from  charging  for  entry  of  certain  pre-emption  or  home- 
stead claims,        ........    193 

To  be  removed  from  office  upon  proof  that  they  or  either  of  them 
have  charged  or  received  fees  or  rewards  not  authorized  by  law,     193 

Action  of,  in  receiving  applications  and  money  for  an  abandoned 
homestead  tract  before  receiving  notice  of  cancellation  is  irreg- 
ular, .........    250 

Fees  allowed  to  be  charged  by,  under  soldiers'  and  sailors'  home- 
stead law,  ........    265 

Are  not  allowed  to  enter  land  under  timber-culture  act,       .        650,  272 

Proceedings  in  case  applicant  for  additional  land  has  consummated 
first  homestead  entry,    .......    278 

Duties  of,  under  circulars  of  February  10, 1870,  of  March  22, 1870,  289-90 

A  party  whose«D.  S.  is  refused  by,  should  not  sufier  for  their  neglect 
of  duty,    .........    299 

Each  entitled  to  one  dollar  for  location  of  each  160  acres  or  approx- 
imate quantity  for  railroad  or  state  corporations,  to  be  accounted 
for  as  fees,  &c.,  for  homesteads  and  pre-emptions,  .  .  .     338 

To  examine  and  certify  to  lists  of  selections  by  railroad  and  state 
corporations,        ........    338 

Post  selections  in  tract  books  and  mark  on  plats,        .  .  .    339 

Duties  of,  in  case  of  appeal  by  selecting  agents,  .  .        364,  339 

Require  clear  lists  of  selections  from  selecting  agents  of  non-min- 
eral lands,  (R.  S.,  Sec.  2346,) 364,  339 

Certificate  of  Surveyor-General  that  the  Pacific  Railroad  have  paid 
cost  of  surveys,  <kc.,  to  be  sent  to,       .  .  .  .  .    340 

Properly  ruled  blanks  to  be  furnished,  for  indemnity  selections 
nnder  act  of  June  22, 1874,       .....         364,  341 

Must  publish  notice  for  thirty  days  under  circular  of  February  10, 
1870  and  forward  copy  thereof,  .....    404 

To  report  school  selections  for  California  in  case  school  agents  fail  to 
make  recommendations,  ......    438 

To  examine  plats,  Ac,  to  ascertain  if  school  selections  are  free 
from  objections,  ........    439 

Duties  of,  in  reference  to  school  selections,      ....    439 

Duties  of  under  act  of  March  3, 1871,  granting  land  for  Agricultural 
College  to  California,     ......*.    441 

Duties  of,  in  case  California  makes  selection  of  minimum  lands,    .    442 

Duties  of,  in  regard  to  surveys  of  certain  private  land  claims,        452-53 

To  cause  abstract  of  certain  list  to  be  made  after  due  examination,    487 
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REGISTER  AND  RECEIVER,  Cmiinued,  ^aob. 

To  make  careful  returns  of  all  lists  of  double  minimum  lands  se- 
lected by  a  state,  .......    487 

Duty  of,  at  close  of  each  month  to  make  duly  certified  return  show- 
ing tracts  selected  by  state,  &c.,  .....    488 

Duties  of,  under  act  of  March  3, 1873,    .....    647 

Duties  of,  under  circular  relative  to  timber  depredations,      .  659-60 

Duties  of,  under  coal-land  law,    .....     669-70-71 

Duties  of,  in  regard  to  entries,  <&c.,  of  certain  Indian  lands  in  Mich- 
gan,  .........    709 

Duties  of,  in  regard  to  Indian  lands  in  Michigan,        .  .  .710 

Duties  of,  under  act  of  June  23, 1874,  for  disposal  of  Indian  lands 

in  Kansas, 713-14-15-19-20 

General  duties  of, 768-92 

Monthly  and  quarterly  returns  of,  how  made,  .  .  .    768 

RELATIONS. 

Tribal,  must  be  abandoned  by  Indians  before  they  are  allowed  the 
benefits  of  Indian  homestead  provisions,      ....    188 
RELIEF, 

(Special,  under  grasshopper  acts,  .....    259 

Of  settlers  on  lands  within  railroad  limits,  under  railroad  act  of 

June  22, 1874, 340 

Circular  of  June  17, 1875,  under  act  of  March  3, 1875,  for,  of  settlers 
within  railroad  limits,    ..,...•    406 

RELINQUISHMENT. 

Proceedings  in  case  party  wishes  to  relinquish  his  claim  ;  duplicate 
receipt  to  be  surrendered,  &c.,  register  and  receiver  to  report  to 
General  Land  Office,      .......    184 

Of  a  homestead  entry  in  good  faith  does  not  defeat  second  entry, 
(opinion,)  .  .  .  .  .  .  .  .241 

How  to  be  made  in  case  parties  have  settled  upon  and  improved 
tracts  prior  to  those  applying  to  relinquish,  ....    248 

Written,  endorsed  on  duplicate  receipt  and  sent  to  Gen.  Land  Office 
to  procure  cancellation  of  homestead  entry  is  not  allowable,       .    250 

To  be  evidence  of  abandonment,  must  be  sent  up  through  the  lo- 
cal officers,  ........    251 

Instructions  under  act  of  June  22,  1874,  for,  by  railroads  of  lands 
occupied  by  settlers,       ...  .  ^  .  .    340 

REPAYMENT. 

When  not  to  be  made  under  locations  of  agricultural  college  scrip,    486 
Regulations  governing,     .......    824 

REPEALS.    . 

Of  statutes  by  implication  are  not  favored.  Both  statutes  must 
stand  if  they  are  not  inconsistent,      .....    559 

REPORT. 

Of  appeals,  &c.,  by  district  land  officers  ;  what  to  consist  of,  .    192 

Registers*  and  receivers',  what  to  consist  of,    .  .  .  .     192 

REPRESEXTATIVES.     (See  Legal  Representatives,) 

RESERVATION. 

Land  covered  by  an  Indian,  at  date  of  location  of  a  railroad,  does 
not  pass  to  the  road,      .*.....    424 

RESERVED. 

Meaning  of  the  term,  as  used  in  acts  of  Congress,       .  .  .    421 

RESERVED  LAND. 

Certain  lands  in  Michigan  remaining  after  the  Indians  had  made 
their  selections,  at  the  end  of  ten  years  specified,  were,  and  did 
not  pass  to  a  railroad  located  prior  to  the  expiration  of  said  ten 
years,        .........    386 

RESIDENCE. 

Unler  the  homestead  laws  is  essential,  .  .  .  .    233 

Provision  under  homestead  act  of  May  20, 1862,  in  which  it  is 
not  essential,      .  .  ......    233 
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RESIDENCE,  Continued.  page. 

Actual,  is  required  within  six  months  of  homestead  entry,  .  .    234 

Continuous,  under  homestead  laws,  for  six  months  is  not  absolutely 
necessary,     .  .  .        .  .  .  .  .  .    234 

A  house  built  directly  on  the  line  between  two  homestead  claims, 
and  used  by  both  claimants  as  a,  is  not  suflScient  compliance  with 
the  law,    .........    238 

In  a  double  house  built  on  dividing  line  between  adjoining  home- 
steads, is  sufficient  under  the  law,  (later  ruling.)      .  .  •    238 

Five  years'  and  cultivation,  entitles  a  homesfeader  to  patent,  .    239 

Term  of  military  service  need  not  be  credited  on  five  years,  unless 
desired  under  homestead  law,  .  .  .  .  •    246 

Time  of  military  or  naval  service  to  be  considered  as,  under  sol- 
diers* and  sailors'  homestead  act,  provided  party  shall  show  af 
least  one  year's,  upon  the  tract,  Ac,    .  .  .  .  •    263 

Improvement,  Ac,  must  beein  immediately  upon  date  of  entry 
under  soldiers'  and  sailors'  homestead  act,  .  .  .  •    263 

On  homestead  by  soldier  long  enough  to  make  with  time  of  ser- 
vice five  years  is  sufficient,       ......    269 

What  constitutes  sufficient,  under  pre-emption  law,  .  .  .    302 

May  be  in  house  at  intersection  of  four  sections  occupied  hy  four 
pre-emption  claimants,  .  .  .  .  .  •    304 

Homesteader  who  makes  his  entry  in  good  faith  has  six  months 
in  which  to  establish  his,         .  .  .  .  .    396 

A  public  officer  may  reside  where  the  law  requires  without  losing 
his  legal,  or  his  pre-emp.tion  claim,    .....    412 

Six  months',  must  be  shown  in  entries  of  Cherokee  strip,    .  .    707 

Depositions  of  certain  witnesses  in  contests  may  be  taken  near 
their,         .  .  .  .  .  .  .  .  .811 

RESTORATION. 

To  market  of  Ottawa  and  Chippewa  lands  in  Michigan,        .  .    709 

RE-SURVEYS. 

Ordered  into  the  District  Court,  after  the  passage  of  the  act  of  July 
1,  1864,  are  subject  to  the  Commissioner's  supervision,  but  those 
made  before  the  act  are  not,   ......    563 

RETURNS. 

Registers'  and  Receivers',  what  to  consist  of,  .  .  .  .    192 

Monthly  and  guarterly  returns,  ....         768-772 

Special  attention  called  to  preparation  of,        .  .  .  .    775 

Of  local  officers  in  locations  of  Valentine  Scrip,  .  .  .807 

How  to  post,  in  the  General  Land  Office,         .  .  .  .824 

REVOLUTIONARY  BOUNTY  LAND  SCRIP. 

Instructions  under  resolution  of  March  2, 1867,  prohibiting  certain 
payments  to  disloyal  persons,  .....    739 

How  used  in  payment  of  land,    .....         742,  741 

Virginia  Military  Districts  in  Ohio  and  Kentucky,     .  .  .745 

RIGHTS.     (See  RaUroad  Grants.) 

Inceptive,  vested  in  homestead  settlers  by  certain  proceedings,      .    183 
Provision  in  case  no  adverse,  have  intervened  to  tract  which  party 
claiming  under  soldiers'  and  sailors'  homestead  provisions  has 
failed  to  enter  in  time,  .  .  .  .  .  .186 

To  what  Indians  the  homestead,  is  extended,  .  .  .187 

Acquired  under  act  for  sale  of  desert  lands  in  Lassen  County,  Cal., 
before  proof  and  patent  certificate  are  personal  and  not  transfer- 
able, .  .  .  .  .  .  .  .  .217 

Homestead,  are  fixed  by  status  of  land  when  filing  is  made,  .    240 

Which  may  have  attached  prior  to  March  3,  1873,  not  to  be  im- 
paired, under  coal  land  act,      ......    671 

RIPARIAN  RIGHTS. 

Discussion  as  to,     .  .  .  .  .  .  .  .    763 

RIVERS. 

Are  deemed  navigable  when  they  are  susceptible  of  being  used  as 
highways  of  commerce  between  the  States, .  .  .  .    763 
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RIVERS,  Coniinued.  pa©b. 

The  riccht  of  grantee  bordering;  on  navigable,  stops  with  the  bank,    763 
New  States  have  the  same  rights  as  the  old  ones  over  navigable,    .    763 
The  State  has  soverignty  over  ground  that  was  part  of  the  bed  of  a 
navigable,  on  her  admission,  and  the  public  land  laws  do  not  ap- 
ply thereto,  ........    763 

ROMAN  CATHOLIC  MISSIONS. 

The  act  of  August  14,  1848,  gave  an  immediate  vested  right  to, 

which  claims  the  General  Land  Office  may  determine,      .  .    752 

Claims  of,  can  only  be  allowed  for  land  actually  occupied  and 

marked,    .........    752 

ROUTE.     {Sie  Railroad  and  Railroad  Orants.) 

RULES. 

Pre-emption  entry  of  land  under  act  of  March  27,  1854,  within 
eleven  years  after  settlement  but  before,  were  prescribed  by 
Secretary  of  the  Interior,  ......    416 

8. 

SAILOR.    {See  Soldier,) 

SALARIES. 

Table  of,  by  quarters,  moaths  and  days,  ....    782 

SALE. 

Of  homestead  premises  for  a  consideration  and  possession  given, 

considered  abandonment,  &c.,  .....    258 

Of  growing  trees  to  be  cut  after  patent  is  obtained  is  prohibited  by 

the  pre-emption  law,     .......    312 

[       Of  land  accompanied  by  delivery  of  possesion  is  prohibited  by  the 

pre-emption  law,  .......    312 

Should  not  work  a  forfeiture  unless  it  is  a  voluntary  one  and  made 

when  sane,         .  .......    313 

Of  land  does  not  forfeit  pre-emption  claim  if  made  by  duress  or 

fraud,        .........    313 

A,  is  to  be  treated  as  a  selection  where  the  Mexican  or  Spanish 

grant  is  for  quantity  within  larger  limits,  ....    568 
Of  a  timber  culture  claim  by  original  claimant,  vests  no  title  in 

purchaser,  ........    657 

Is  sufficient  ground  for  cancellation  of  timber  culture  entry,  .    657 

Of  coal  lands,  how  provided  for,  .  ...  .  .    667 

Of  coal  lands  prior  to  September  4. 1873,  not  allowed,  .  .    670 

Of  fractions  less  than  40  acres  of  Cherokee  strip  may  be  made,     .    705 

SCHOOL  AGENTS. 

For  California  may  recommend  school  selections,      .  .  .    438 

Register  and  R^^oeiver  to  give  notice  to,  that  prior  to  a  certain  day 
recommendations  will  be  received,    .....    438 

SCHOOL  LAND. 

When  additional  quantities  of,  are  to  be  selected,       .  .  .    438 

Quantity  of,  selected  for  any  township  is  to  be  located  within  its 
limits,  if  there  is   a  sufficient  quantity  of  agricultural   land 
therein,    .........    438 

Sections  16  and  36  in  each  township  granted  to  California  for,       .    437 
Selections  in  certain  fractional  townships  in  Missouri  for,  under 
act  of  June  22,  1874,      ....  ...    484 

Right  of  California  to  section  which  was  unsurveyed  till  1869,  was 
not  valid  as  against  party  entitled  by  7th  section,  act  July  23, 
1866, 463 

SCHOOL  SECTIONS. 

Settlement  must  be  made  prior  to  survey  in  the  field  in  order  to 

give  valid  right  to,         ......  .    483 

Of  Wyoming  Territory  containing  coal    are  reserved  from  sale 

except  in  certain  cases,  .  .  .  .  .  .    675 

Application  to  enter  under  coal  act  in  California,  received,  .    676 
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SCHOOL  SELECTIONS.  paob. 

In  California,  instructions  relative  to, .  .  .  .     ^     .    437 

Shall  be  made  for  California  by  Secretary'  of  Interior,         .  .    438 

Shonld  be  made  prior  to  public  sale  where  lands  have  not  been 

offered,     .  .  .  .  .  .  .  .    438 

To  be  made  in  adjacent  township  in  case  sufficient  agricultural 

land  cannot  be  found  in  one,  ......    438 

Of  a  section,  three-quarters  of  a  section,  &c.,  are  to  be  made  in  one 

body  as  near  as  practicable,    ......    438 

Of  less  than  one- quarter  section  is  not  to  be  made,  .  .  .    438 

How  governed  in  case  the  townships  front  on.bayous,  rivers,  lakes. 

Not  to  be  made  in  townships  that  are  mineral  in  character — no  in- 
demnity to  state  for  lops  thereby,      .....    439 
No,  can  be  made  in  a  township  falling  wholly  within  a  private 

claim,       .  .  .  .  .    '       .  .  .    439 

Must  be  made  in  lesral  sub-divisions  according  to  official  plat8,(S:c.,    439 

May  be  made  of  offereci  or  unoffered  lands,   .  .  .  .    439 

Not  admissible  on  lands  to  which  a  pre-emption  or  other  valid 

claim  exists,  lands  reserved,  or  mineral  lands,      .  .  .    439 

SCHOOL  WARRANTS. 

Located  by  the  agent  de  facto  of  the  state  cannot  be  collaterally  im- 
peached by  a  stranger  in  interest,      .....    446 

SCHULENBERG  eU  nl.  v.  HARRIMAN. 

What  was  decided  by  the  U.  S.  Supreme  Court  in  case  of,  .  .    387 

SCRIP.    {See  Dakota,  Sioux  Half  Breed,  Private  Land,  Forterfield  and  Val- 
entine,) 
Upon  what  lands  Sioux  Half  Breed,  is  locatable,       .  .        724,  373 

Chippewa,  locations,  &c.,  to  be  suspended,       ....    712 
Not  specially  made  so  by  law  is  assignable,  and  private  land  scrip 
may  be  located  in  the'  name  of  an  assignee,  .  .  .    796 

SCRIPEE. 

Locations  of  S.  H.  B.  scrip  by  heirs  of  deceased.        .  .  .    725 

SCRUB  TIMBER. 

Land  is  subject  to  entry  under  timber  culture  laws,  .  .    655 

SECRETARY  OF  THE  INTERIOR. 

Rules,  under  act  of  March  27,  1854,  and  June  2, 1862,           .           .  290 
Rules  of,  under  act  of  March  27, 1854,              .         290,  403,  407,  409,  415 

Decision  of,  should  not  be  disturbed  except  in  extraordinary  cases,  421 

To  make  school  selections  for  California,        ....  438 

Present,  has  the  right  to  review  the  decisions  of  his  predecessor 

when  called  upon  by  a  person  not  a  party  to  a  former  proceeding,  463 

Required  to  issue  land  scrip  in  certain  cases,  ....  486 

Decisions  of,  should  not  be  reversed  by  his  successor,          .            .  532 
Has  the  right  to  affirm  or  rescind  the  order  for  a  new  survey  made 

by  his  predecessor,        .......  565 

The  decision  of  a  head  of  a  department  is  binding  upon  his  suc- 
cessor,     .........  605 

SECTIONS. 

Even,  only  are  raised  to  double  minimum  within  limits  of  North- 
ern Pacific  under  act  of  July  2, 1864,  .....    381 

Ten  alternate,  allowed  the  Burlington  &  Mo.R.R.  under  19th  sec- 
tion act  of  July  2, 1864,  within  twenty  or  more  miles  of  its  line,     382 

16  and  36  when  fractional,  will  warrant  California  in  selecting 
other  lands  as  indemnity,         ......    438 

How  to  sub-divide,  .......    761 

How  to  locate  quarter  corners  on.  No.  6  where  present  survey  dif- 
fers from  original  field  notes,  ......    763 

SEEDS. 

Slips  and  cuttings  may  be  used  by  timber  culture  claimants,  or  they 
may  transplant  young  trees,      ......    652 

SELECTED, 

Definition  of  term  as  relating  to  town  sites,     ....    686 
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SELECTING  AGENT.    (See  Agent.)  'ao«. 

SELECTIONS. 

In  California  by  an  agent  for  the  University  were  not  valid  when 
made  upon  lands  claimed  and  improved  by  a  pre-emptor,  the 
agent  being  instructed  to  make  no  such  selections, .  .  .    321 

Where  the  State  of  California  makes  under  Ist  section  act  of  July 
23, 1866,  full  compliance  with  the  state  laws  regulating  sales  of 
land  must  be  shown,      .......    324 

A  substitution  of  one  tract  for  another  is  virtually  a  new,  and  can- 
not affect  a  valid  pre-emption  meanwhile  accruing,  .  .    324 

A  state,  on  land  already  withdrawn  by  an  unadjusted  confirmed 
grant  does  not  act  as  a  withdrawal  of  the  land,  because  it  was 
already  withdrawn.  On  release  of  reservation,  pre-emptors  are 
recognized,  ........    325 

Where  the  first  state,  is  illegal  a  second  one  on  the  same  tract  must 
be  formally  made,  .....'.    326 

In  a  contest  where  it  can  be  shown  that  the  pre-emptor  went  into 
and  continued  in  possession  as  a  tenant  of  a  wood  company  the 
land  will  pass  under  an  opposing  state,  ....    328 

In  making  a,  the  state  has  a  right  to  treat  the  action  of  the  sur- 
veyor-general as  right  in  disregarding  the  unapproved  survey  of 
a  private  land  claim,       .......    329 

;  A  state,  made  upon  land  embraced  in  a  Mexican  grant,  not  finally 
rejected,  whicn  land  the  Surveyor-General  attempted  to  restore  to 
market,  is  void  and  of  no  effect,  .  .  .  .  .    330 

A  state,  on  lands  held  in  reservation  by  an  unadjusted  Mexican 
grant  is  null  and  void,  and  is  not  a  bar  to  a  pre-emption  claim 
subsequently  initiated,  .......    330 

Of  lands  for  Agricultural  College  in  California,  instructions  relative 

L0|  .........      ^rxLj  44U 

May  be  made  by  California,  of  any  lands  subject  to  pre-emption, 
&c.,  excepting  mineral  lands  and  land  upon  which  are  valid 
claims,      ........  44L-42 

For  California  Agricultural  College  may  be  made  on  offered  or  un- 
offered  lands,       ........    442 

When  the  right  to  make  in  certain  townships,  by  California  is  for- 
feited,      .........    442 

California  State  applications  to  make,  to  be  numbered  in  regular 
series,  &c.,  ........    443 

Made  by  California  under  8th  section,  act  September  4,  1841,  on 
land  withdrawn  for  railroads  is  not  good,     ....    446 

Title  of  California  to  all,  heretofore  made,  with  certain  exceptions, 
confirmed  under  act  of  July  23,  18(>6,  ....    450 

On  unsurveyed  lands,  when  to  have  the  force  and  effect  of  a  pre- 
emption right,     ........    450 

Made  on  unsurveyed  lands,  must  be  made  to  conform  to  legal  sub- 
divisions, when  the  lands  are  surveyed,        ....    450 

School,  may  be  made  in  cases  where  townships  are  covered  wholly 
or  in  part  by  private  claim,      ......    451 

Indemnity  may  be  made  within  same  districts  in  which  deficien- 
cies occur,  ........    451 

Referred  to  in  Ist,  2d  and  3d  sections  of  act  of  July  23, 1866,  de- 
fined,        .........    453 

For  swamp  lands  for  indemnity,  how  made,  when  located  by  war- 
rant or  scrip,       ........    480 

In  certain  fractional  townships  in  Missouri  for  support  of  schools 
under  act  of  June  22,  1874,  instructions  relative  to,  .  .    484 

Of  double  minimum  lands  is  permitted  under  grant  of  lands  to 
several  States,  under  certain  proviso, .....    487 

May  be  made  of  legal  subdivisions  or  fractions  less  than  a  quarter 
section,  but  must  be  charged  to  the  State  as  a  quarter  section,   487-88 

Sales  are  to  be  treated  as,  where  the  grant  is  for  quantity  within 
larger  limits,        .  .  .  .  .  .         "  .  .    568 

When,  may  be  abandoned,  ......    568 


^ 
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SERVICE.         ,    ^     ,        ,^        .-^A.    V.      'A        1-  1    ^''*'"' 

Military,  of  husband  must  be  certified  to  by  widow  claiming  under 

soldiers'  and  sailors'  homestead  provisions,  ....    187 
Actual,  in  army  or  navy ;  provision  in  case  of,  by  homestead  party,    249 
Term  of,  and  of  enlistment  to  be  deducted  in  certain  cases  from 
time  required  to  complete  title,  provided  party  settles  and  culti- 
vates the  land,  &c.,  for  one  year  after  making  improvements,      .    263 
Time  of,  during  rebellion  is  reckoned  from  April  15,  1861,  to  Aug. 

20,1866, 267 

Term  of,  not  obliged  to  be  credited  on  homestead,     .  .  .    269 

SETTLEMENT. 

Upon  satisfactory  proof  of,  and  cultivation  the  register  will  issue 
his  certificate  iu  a  homestead  case,     .  .  .  .  .183 

Homestead  settlers  and  pre-emptors  who  simply  filed  D.  S,  without 
settlement,  are  not  beneficiaries  under  Act  of  Dec.  28, 1874,         .    262 

And  cultivation  under  Act  of  May  20,  1862  as  modified,  same  as 
in  other  homestead  entries,     ......    274 

And  improvements,  proof  of,  relates  to  original  homestead  tract 
of  which  an  additional  tract  is  practically  an  integral  part,         .    279 

D.  S.  must  be  filed  on  offered  land  within  thirty  days,  and  on  un- 
offered  land  within  three  months  after,     ....    291 

On  unsurveyed  lands  D.  S.  must  be  filed  within  three  months  after 
the  filing'of  township  plat  in  IocaI  office,    .  .  .  .291 

Pendency  of  contest  does  not  exclude  pre-emption  filing  and  set- 
tlement,   .....••••    292 

What  constitutes  sufficiency  of,   .  ...  .  .  .    302 

Land  entered  as  a  homestead  is  reserved  from  pre-emption,  and 
can  only  become  subject  thereto  on  cancellation  of  the  home- 
stead,       .  .  •  •  *  •         •  i_       *  '  *    5^^ 

A  pre-emption  commuted  to  homestead  relates  back  to,       .  .    318 

Lands  within  a  town-site  or  incorporated  city ,  or  used  for  commerce 
and  trade  are  not  subject  to  pre-emption,     ....    373 

S.  H.  B.  Scrip  is  locatable  on  unoccupied  lands  subject  to  pre-emp- 
tion, or  private  entry,  ......    373 

Hearings  may  be  held  to  determine  if  an  actual,  existed  prior  to 
location  of  a  railroad,     .......    405 

Proof  as  to,  in'issuing  certificates  of  location  for  Louisiana  private 
land  claims  under  circular  of  August  26,  1872,         .  .  .516 

Land  selected  for  a  town-site  is  not  subject  to  pre-emption,  .    686 

Homestead  and  pre-emption,  not  allowed  by  Osage  treaty,  .  700-2 

Provision  in  case,  is  made  upon  a  tract  contiguous  to  a  fraction 
containing  less  than  forty  acres  in  the  Cherokee  strip,       .  .    706 

All  selections,  odd  and  even,  in  Bitterroot  valley  were  opened  to, 
by  act  of  June  5, 1872,    .  .  .  .  .  .  .720 

Instructions  relative  to  graduation,  proof,        ....    793 

SETTLEMENT  CLAIMS. 

In  Louisiana  discussed,     .  .  .  .  .  •  .517 

Are  not  included  under  act  of  June  22,  1860,    ....    523 

SETTLER.  ^ 

Rights  of,  along  line  of  railroads  protected,     ....    181 
Provison   in  case  homestead,  dies  before  consummation  of  his 

claims,       .  .  •  •  •  * ,   «      '  .  •.        .  •    ^^ 

Pre-emption,  may  change  filings  into  homestead,  Ac. ;  provisions  in 
case  umd  has  become  double  minimum,        ....     184 

Homestead,  if  not  desirous  of  remaining  five  years  on  tracts  is 

permitted  to  pay  for  them  with  cash,  &c.,  upon  certain  conditions,    185 
Additional  homestead  entry  by,  .  .  .  .  .    185 

Homestead,  who  has  for  two  years  cultivated  one  acre  of  timber 
for  each  and  every  sixteen  acres  of  his  homestead  may  re- 
ceive patent  for  said  homestead  at  any  time  after  third  year  of 
residence,  ........     190 

The  term,  as  used  in  acts  of  May  30,  1862,  and  March  3, 1871,  de- 
fined,        .........    230 

A  homestead,  who  leaves  his  claim  temporarily  and  starts  on  his 
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SETTLER,  ConiinuecL  *Aoa. 

return  within  six  months  from  time  of  leaving  it,  does  not  for- 
feit, even  tiiough  tlie  six  months  have  expired  when  he  reaches 
his  homestead,    ........    236 

Brothers  of  deceased  homestead,  if  the  only  heirs,  may  make  final 
proof,        .........    247 

Desiring  to  relinquish  his  claim  must  surrender  duplicate  receipt,    248 
Must,  in  case  he  has  lost  duplicate  receipt,  so  state  in  relinquish- 
ment,       .........    248 

Certain,  granted  leave  of  absence  from  their  claims,  .  .  .    259 

Act  of  December  28,  1874,  applies  only  to  actual,  not  those  who 
simply  file  D.  S.  without  settlement,  .  .  .  .  .    262 

Whose  entries  have  been  cancelled  under  soldiers'  and  sailors' 
homestead  law,  regulations  in  reference  to, .  .  .  .    264 

Who  made  entries  under  prior  acts  must  show  compliance  there- 
with to  secure  benefits  of  sol  diers'  and  sailors'  homestead  act,     .    275 
Testimony  required  of  such,  in  addition  to  final  affidavit,    .  .    275 

Final  certificate  to  issue  to   those  who  lack  but  a  few  months  of 
perfecting  tlieir  claims,  ......    276 

Who  has  made  entry  of  eighty  acres  may  make  additional  entry  of 

eighty  acres  contiguous,  under  2d  section,  act  June  8, 1872,  .    277 

Applying  to  make  additional  entries  under  act  March  3, 1873,  if 
he  have  made  final  proof,  w  ill,  upon  proper  proof  of  military 
service,  receive  final  certificate,  .....    278 

Instructions  under  Act  of  June  22,  1874,  for  relief  of,  on  lands 
within  railroad  grants,  ......    340 

Circular  of  Feb.  10, 1870,  giving  notice  to,  within  railroad  limits,    403 
Heirs  of,  who  died  previous  to  date  of  passage  of  Act  of  March  3, 
1875,  are  not  entitled,    .......    406 

Heirs  of,  who  died  since  are  entitled,    .....    406 

By  term  actual,  is  meant  under  Circular  of  June  17,  1875,  pre- 
emptors,  and  homestead  commuters,  .....    406 

Circular  of  Juiie  17, 1875,  under  Act  of  March  3, 1875,  for  relief  of, 
within  railroad  limits,  ......    406 

On  land  within  Act  of  March  27, 1854,  who  filed  his  D.  S.,  eleven 
years  after  settlement  but  before  Secretary  prescribed  rules  is 
not  in  default,     .........    415 

Application  of,  on  railroad  lands  after  location,  should  be  rejected 
unless  an  affidavit  is  filed  showing  that  owing  to  an  earlier  pre- 
emption settlement  the  land  was  public  laud,         .  .    '       .    419 
Privilege  of,  under  timber  culture  laws,            .           .  .  .647 

Term,  defined,        ........    690 

"Actual,"  term  defined,         •       .  .  .  .  .  .690 

Bona  fide,  absence  of,  from  their  claims  on  Osage  lands,  provided 
for,  .........    700 

Bona  fide,  provision  for,  on  certain  Indian  lands  in  Michigan,         .    709 
Bona  fide,  on  Indian  lands  in  Michigan,  rights  of,        .  .  .711 

Bonafidt,  actual,  is  special,  beneticiaries  under  Act  June  23, 1874,       713 
Requirements  of  a,  under  Act  of  June  5,  1872,  .  .  .    720 

Deposits  by,  for  survey  of  townships  to  go  in  part  payment  of  their 
claims,  ........    756-758 

No  preference  right  is  given  by  making  deposits  for  surveys  by,  756-758 
8HRUBBEKY. 

Cultivation  of,  and  fruit  trees  hot  considered  sufficient  under  tim- 
ber culture  Act,       .......    650, 191 

SINGLE  WOMAN. 

A,  making  entry  under  homestead  laws  does  not  forfeit  her  rights 

by  marriage, 232 

If  a,  marry  after  filing  declaratory  statement  she  abandons  her 
pre-emption  privilege,  .  .  .  .  .  .287 

Who  has  made  timber  culture  entry  and  then  marries,  is  not  pre- 
vented from  acquiring  title,     .  .  .  .  .  .    656 

Assignment  of  M.  B.  L.  Warrant  by,      .  .  .  .  .    728 
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SIOUX  HALF  BREED  SCRIP.  facw. 

Is  only  locatable  on  unoccupied  lands  subject  to  pre-emption  set- 
tlement or  private  entry  or  on  unsurveyed  land  improved  by  the 
Bcripee,  ........    724,  373 

Power  of  guardianship  or  attorney  must  be  presented  by  parties 
desiring  to  locate,  .......    444 

Location  of,  by  heirs  of  deceased  scripee,         ....    726 

SLIPS.     {See  Seeds.) 

SOIL. 

Party  may  elect  to  break,  and  plant  trees  sooner  than  timber  cul- 
ture law  requires,  .......    653 

SOLDIER. 

And  sailors  of  late  war,  provisions  for  benefit  of,  and  their  widows 

and  minor  orphan  children,     ......    186 

Homestead  declaration  ;  form  of,  ....  .    196 

Homestead  affidavit ;  form  of,     .  .  .  .  .  .    196 

Homestead  application ;  form  of,  ....  .    197 

Homestead  affidavit;  form  of,    .  .  .  .  .  .197 

Who  has  made  homestead  entry  need  not  credit  term  of  military 

service  on  five  years  residence,  .....    246 

And  sailors'  homestead   affidavits   made  for  by  agents  will  be 

rejected  if  they  fail  to  state  the  fact  of  pre-existing  settlement,  249-60 
And  sailors'  provisions  for  benelit  of,  who  served  in  late  war,  tlieir 

widows  and  minor  orphan  children, .....    263 
Bailors,  <&c.,  only  honorably  discharged,  who  served  ninety  days, 

&c.,  entitled  under  act  of  June  8, 1872,  ....    267 

Discharged  for  disability,  time  to  which  he  is  entitled.         .  .    268 

After  residing  on  homestead  long  enough  to  make  with  service  five 

years  not  obliged  to  reside  longer  than  one  year,   .  .  .     269 

Not  obliged  to  credit  term  of  service  on  homestead,  .  .  .    269 

In  making  final  homestead  proof  should  present  certified  copy  of 

certificate  of  discharge,  <&c.,  satisfactory  evidence  of  service,  or  a 

statement  from  War  Department,       .....    271 
Or  sailor  who  homesteaded  eighty  acres  and  entered  forty  acres 

additional  is  allowed  under  act  of  March  3, 1873,  to  enter  enough 

more  to  make  up  160  acres,      ......    280 

Is  entitled  to  160  acres  under  act  of  June  8,  1872,  provided  his 

original  entry  of  less  than  160  acres  was  made  prior  to  passage  of 

act,  as  adjoining  farm,  or  as  homestead  entry,         .  .  ,    282 

SOLDIERS'  HOMESTEAD. 

Act  of  March  21,  1861,  section  6,  relating  to,  is  prospective,  not 
retroactive,  ........    398 

SPANISH  GRANTS.    {See  Grants.) 

SPANISH  TITLE. 

Purchaser  o*",  -Bubsequently  to  final  rejection  of  grant  by  Supreme 
Court  is  not  within  remedial  provisions  of  7th  section  of  act 
July  23, 1866 472 

SQUARE  LEAGUE. 

Contents  of,  under  the  old  and  new  standards  in  California,  .    667 

The  phrase  "  cinco  leguas  cuaudradas "  means  five,  and  not  five 
leagues  square,    .  .  .  .  .  .    603 

Where  a  Mexican  colonization  grant  is  confirmed  without  bounda- 
ries or  specified  quantity  only  eleven,  can  be  taken,  .  .    603 

The  Mexican  colonization  law  of  1824,  limited  grants  to  each  indi- 
vidual to  eleven,  .  .  .  .  .  .  .611 

STAMPS.    {See  Internal  Revenue  Stamps.) 

STATE. 

Claimant  is  not  bound  by  proceedings  which  make  a  reservation  of 

his  claim  for  Light  Huuse  purpj.sed,  he  having  no  notice  thereof,    463 
Is  required  to  make  selection  of  lauds  granted  if  they  are"  to  be 
found  within  its  limits,  .......    486 

STATE  GOVERNOR.    {See  Oovemors.) 
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STATEMENT.    (See  Declaratory  Statemera.) 

Register  and  receiver  to  transmit  to  General  Land-Office,  Ac,  xSi 

A  contestant  who  has  been  twice  defeated  should  be  held  to  a 

strict, 251 

Made  by  original  claimants  under  soldiers'  and  sailors'  homestead 

provisions  to  be  recorded  as  homestead  declarations,  264 

STATES.     (See  Several  States  by  Name.) 

And  Territories  in  which  50  per  centum  additional  is  allowed  on 

fees  paid  under  soldiers'  and  sailors'  homestead  act  \W7 

New,  have  tlie  same  sovereignty  and  jurisdiction  over  navigable 

rivers  as  the  original  states,      .  .  ^  7«q 

STATE  SELECTION.  '  * 

Claimant  under  a,  of  unsurveyed  land  as  indemnity  for  school  land 

13  required  to  prove  up,  &c.,      .  •  .  .  4fi7 

Circular  relative  to  effect  of,        .  .  •  .  .    w/ 

STATIONERY.  '  '  ' 

Regulations  relative  to,     .  .  .  7«^ 

STATUS.  *  '  •  '     ^^ 

Of  land  is  fixed  at  time  homestead  filing  is  made,  24n 

STATUTES.  '  ' 

Repeals  of,  by  implication  are  not  favored,      .  550 

STRANGER  IN  INTEREST. 

At  the  suggestion  even  of  a,  the  government  may  inquire  into  an 
1  ega  appropriation  of  public  land,  and  if  the  record  shows  an 
illegal  claim  it  will  reverse  its  action  as  far  as  possible  330 

Modification  of  rule  not  allowing  investigation  at  instance'of       '    fil? 
STRIPS.  '       • 

Breaking  first  ten  acres  in,  is  not  allowable  under  the  law  654 

SUBDIVISIONS.    (See  Legal  Subdivisions.)  ' 

Existing  lines  of,  to  be  recognized  in  certain  cases  .    451 

SURVEYS.    (See  Comers—Plats.)  »        •  .  wx 

Extension  and  ofiicial  returns  of,  how  affecting  title 
To'be  naade  of  Spanish  and  Mexican  private  land  claims  upon  ao- 

phcation  being  made  within  proper  time,  . 
Lines  of  public,  to  be  extended  over  such  Mexican  and  Snanish 
private  land  claims  for  which  the  requisite  application  for  haa 
not  been  made,   .            .        •   .            .            .  .        ■        '  4'>2 
System  of,  adopted  by  United  States  meant  those  bajsed  on  rectan- 
gular system,        AK^ 

Segregation;  Surveyor-General  of  California  in  examinine' should 
not  consider  the  quality  of  land  embraced  in  certain  it  should  * 
be  treated  as  swamp,     ....  '  ^k.. 

Pre-emption  settlement  must  be  made  prior  to  date  of  in  tlie  field' 
in  order  to  give  valid  right  to  school  sections,         -  '*  ' 

Complete  title  never  issued  for  a  Louisiana  private  claim "excent 
upon  an  ofiicial,  .  .  .  ,  ^ 

Proofs  in,  of  California  private  land  claims,     '  '  '  '    R9fi 

Of  a  California  private  land  claim  made  prior  and  approved  subse' 
quent  to  the  act  of  June  14,  1800,  and  published  hi  accordance" 
therewith  is  final,  no  objections  having  been  filed  in  the  district 
courts,      .....  s^y 

Patent  should  issue  for  public  lands  to^the  bodies  entitled  thereto 
if,  has  been  properly  approved,  .  .  j-.^ 

Date  of  approval  bhould  be  taken  as  date  of,  *  *  '    ?4A 

The  Surveyor-General  may  approve  by  published  notice  to  that 
effect,        ......  :-^ 

Publication  by  the  Surveyor-General  that  he  has'  approved  is 
sufficient  under  the  act  of  18G0,  though  the  plat  bore  an  approval 
subsequent  to  such  published  approval,        .  ri'  v/v»i 

Plat  oT,  of  private  land  claim  cannot  be  changed  by  successor  to 
the  Surveyor-General  who  approved ;  he  can  only  publish  it  !l^Q 

That  does  not  conform  to  the  decree  is  not  a  finality  '    559 
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SURVEYS,  C<mtinued.  »Aa». 

Act  of  JnW  4, 1836,  and  act  of  1851,  gave  Commissioner  General 
Land  Office  supervision  of,  by  Surveyor-General,    .  .  .    559 

And  secretary  supervises  everything  over  which  tne  commissioner 
has  jurisdiction, ........    559 

Approval  of,  by  the  General  Land  Office,        ....    559 

Publication  of,  of  private  land  claim  under  act  of  1860  should  com- 
mence in  second  paper  before  ending  in  first  paper,  .  .    559 

For  five  square  leagues  and  not  for  eleven  should  be  approved 
where  the  Board  confirmed  five  leagues  and  the  decree  of  the 
District  Court  confirmed  the  decision  of  the  Board  and  said  if  It 
did  not  exceed  eleven  leagues,    ......    564 

The  Secretary  of  the  Interior  has  the  right  to  affirm  or  rescind  the 
order  for  a  new  survey  made  by  his  predecessor,    .  .  .    565 

Of  a  grant  not  in  compact  form  and  in  confiict  with  prior  grant 
must  be  rejected,   ........    568 

Ordered  by  the  District  Court  prior  to  the  act  of  July.l,  1864,  is  not 
.     within  jurisdiction  of  the  Greneral  Land  Office,       .'  .  .    574 

Of  California  private  claim  made  under  the  act  of  March  3, 1851, 
and  approved  by  the  Surveyor-General  prior  to  act  of  June  14, 
1860,  could  not  be  legally  published  under  said  act,  but  must  be 
published  under  the  act  of  July  1, 1864,         .  .  .  .577 

Of  a  private  land  claim  under  act  of  July  1,  1864,  cannot  be  ap- 
proved for  several  hundred  acres  clearly  outside  the  limits  of  the 
grant  and  confirmation.  ......    589 

The  Commissioner  of  General  Land  Office  may  indicate  the 
principles  upon  which,  ma^r  be  made,  ....    590 

If  necessary  to  a  correct  location  of  boundaries  of  an  ordered,  testi- 
mony may  be  taken  by  the  Commissioner,  .  .  .  .'  590 

The  decision  in  case  of  jBeaubien  and  Miranda  does  not  applv  to 
an  application  for,  of  a  New  Mexico  private  land  claim  where 
there  had  been  a  survey  in  1860  not  acted  upon  before  the  repeal- 
ing act  of  1871,    ........    606 

Deposits  by  settlers  for,  to  go  in  part  payment  of  their  claims,     756-758 

SURVEYED  LANDS. 

Homestead  privileges  restricted  to,         .           .         .           .           .  182 

Filings  on,  under  circulars  of  February  10,  1870,  and,  March  22, 
1870,    .........  289-290 

Treatment  of  pre-emption  claims  on,  circular  of  Dec.  30, 1870,         .  306 
Circular  of  February  10,  ,1870,  giving  instructions  to  settlers  on, 

within  railroad  limits,             .           .            ....  404 

Coal  entries  are  confined  to,         .           ...                      .  667 

Provision  in  case  town  sites  are  located  on,      ....  680 

The  donation  act  of  Feby.  14, 1853,  does  not  limit  acts  under  it  to,  .  751 
Private  land  scrip  can  be  located  on,  that  are  subject  to  private  en- 
try, at  $1.25  per  acre,     .......  798 

Porterfield  warrant  may  be  located  on,             ....  803 

Valentine  scrip  may  be  located  on,       .....  806 

SURVEYOR. 

The  location  of  a  private  land  claim  must  be  by  a  United  States,    .    527 

SURVEYOR-GENERAL. 

The  State  has  the  right  to  treat  as  legal  the  action  of  the,  in  im-       .; 
properly  restoring  to  market  of  certain  lands,  and  make  selec- 
tions thereon,     ........    329 

An  attempted  restoration  by  the,  of  the  land  in  a  Mexican  claim, 
not  finally  rejected  is  inoperative  and  void,  and  the  State  selec- 
tions thereunder  fall  with  it,    .  .  .  .  .    330 

Pacific  Railroads  apply  to,  of  State  or  Territory  for  estimate  of  cost 
of  surveys,  plats,  &c.,     .......    340 

Certificate  of,  that  payment  of  above  cost  has  been  made,  to  be  sent 
to  local  officers,  ...'....    340 

Form  of  above  certificate  of,        .....  .    343 

Is  authorized  to  receive  D.  S.  under  circular  of  ^Feby.  10,  1870, 
where  a  land  office  has  not  been  opened,      ....    404 
I  Of  California,  in  the  examination  of  segregation  surveys,  should 
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STJEVEYOR-GENERAL,  Continued,  pa«w. 

not  consider  the  quality  of  the  land  embraced  in  certain  surveys ; 

should  treat  them  as  swamp,    ......    453 

Oregon  had  right  to  show  bjr  evidence  the  character  of  her  land  at 

time  rights  accrued,  notwithstanding  returns  of,     .  .  .    475 

May  approve  a  survey  by  published  notice  to  that  effect,  as  well  as 

by  endorsing  his  approval  on  the  plat,  ....  54d--550 
Act  of  1851  and  July  4, 1836,  gave  Commissioner  of  G.  L.  O.  super- 
vision over  the  surveys  of  the,  .....  659 
Of  New  Mexico  has  power  to  examine  private  land  claims  in  the 

Gadsden  purchase,         ....  .  .  .  .    601 

Each,  must  require  his  deputies  to  note  the  localities  of  coal  beds 

and  coal  fields,  .  .......    661 

Duties  of,  relative  to  town  sites,       .....    679-80 

Instructions  for  surveying  beds  of  meandered  lakes  and  islands  in 

districts  where  the  office  of,  has  been  discontinued,    .  .    765-766 

Regulations  governing  leave  of  absence  o^      .  .  .  .    788 

SUSPENDED  ENTRIES.  , 

Cases  of  ignorance,  accident  or  mistake,  where  proofis  are  incom- 
plete, will  be  sent  to  the  Board  of  Confirmation,        .  .    753-755 
Are  those  where  the  applicants  seek  to  make  final  proof  and  their 
entries  are  found  defective  in  law,  and  are  not  passed  for  patent  or 
rejected.    .........    755 

SWAMP  GRANT. 

Was  made  to  Oregon  by  act  of  March  12, 1860,  .  .  .    475 

Land  having  the  appearance  of  a  lake  by  being  covered  withVater 
at  certain  date,  is  not  excluded  from,  if,  &c.,  .  . '  .    475 

SWAMP  INDEMNITY. 

Regulations  in  regard  to  proof  required  for,  under  act  March  2, 1855,    479 

SWAMP  LAND. 

Act  of  Sept.  28, 1850,  was  a  grant  to  the  States  specified  inpresentifteLk" 

ing  efl*ect  at  passage  of  act,  upon  all  swamp  and  overflowed  lands,  354 

Of  California,  instructions  relative  to,  ....  .453 

What,  were  confirmed  to  California  by  act  of  July  23, 1866, .  .  453 

Table  of  laws  relative  to,  .  .  .  .  .  .  .  472 

Nebraska  has  never  received  a  grant  of,  ...  .  473 

Because  covered  by  water  at  a  certain  date  and  having  the  appear- 
ance of  a  lake  is  not  excluded  from  grant,    ....  475 

Oregon  had  right  to  show  character  of  at  time  rights  accrued,        .  475 

Selections  for  indemnity  for,  how  made,  ....  480 

Rejected,  in  Missouri,  instructions  relative  to,  .  .  .  482 

SWAMP  SELECTIONS. 

Notice  to  be  given  certain  parties  in  case  of  contested,         .  .    472 

Instructions  in  cases  of  contested,  .....    472 

Contested,  should  be  described  in  conformity  with  system  of  pub- 
lic surveys,  ........    473 

T. 

I  TABLE. 

I  Of  fees  and  commissions  to  be  paid  on  homestead  entries  made  in 

i  certain  States  and  territories,  .  .  .  .  .  .    188 

Of  fees  and  commissions  to  be  paid  on  homestead  entries  made  in 
the  Pacific  and  other  political  divisions,        ....    189 

Of  salaries  and  commissions,      ......    782 

TAXATION. 

When  allowable  on  homesteads,  .....    247 

TECHNICAL  QUARTER  SECTION.    (See  Quarter  Section.) 

TENANTS. 

Land  conveyed  to,  in  common,  and  afterwards  partitioned  by  parol, 
Ac,  is  within  terms  of  tlie  7th  section,  act  of  July  23, 1866,  .    469 

TERRITORIES. 

And  States  in  which  fifty  per  centum  additional  is  allowed  on  fees 
paid  under  soldiers'  and  sailors'  homestead  act,     ,  .  .    187 
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TESTIMONY.    {See  CanietU.)  »^» 

Made  by  witnesses  Id  support  of  homestead  cMm,    .          .           .  183 
When  made  before  magistrate  their  credibility  must  be  certified 

to  by  him,           ...           .           .           .           .           .           .  183 

Must  be  deposited  with  Register  and  Receiver,          .          .           .  183 

How  disposed  of  by  Register  and  Receiver,     ....  183 

Taken  at  trial  held  by  district  land  officers  in  case  of  homestead 
entry  attacked  on  ground  of  abandonment  to  be  sent  to  General 

Land  Office,         ........  184 

In  homestead  cases  when  taken  before  county  clerk,  what  to  con- 
sist of,       ........           .  226 

In  homestead  contests,  how  may  be  taken,     .           .          .           .  251 

What  to  consist  of  when  taken  in  cases  of  contested  swamp  selections,  473 
Cannot  be  considered  in  locating  private  land  claims,  which  relates 

solelv  to  the  validity  of  documents  referred  to  for  description,    .  577 

Special  instructions  relative  to  taking,  .           .           .           .          .  811 

TIMBER. 

Cultivation  and{  protection  of  certain  amount  of,  entitles  a  person 
to  patent  for  a  quarter-section,  ....  646-47 

Ratio  of,  requirea  to  be  patented  under  4th  section,  act  March  3, 
1873,  in  cases  of  homestead  proof,      .....    647 

Privil^e  granted  homestead  settler  who  cultivates  one  acre  of,  for 
each  sixteen  acres  of  bis  homestead,  .....    647 

Official  township  plat  showing,  on  a  tract,  must  be  accepted  as  de- 
termining its  character,  ......    658 

Depredations,  circular  in  reference  to,  .  .  .  .     65&-59-60 

TIMBER  CULTURE. 

Title  may  be  acquired  to  public  lands  in  virtue  of,  laws,  to  promote,  650, 189 

Privilege  of  entry  under,  act  confined  to  certain  persons,      .        650, 189 

Affidavit  required  for  initiating  an  entry  under,  act,  before  whom 
to  be  made,         ........    189 

Not  more  than  one-quarter  of  any  one  section  to  be  entered  under 
act,  ••••....        650, 189 

Privilege  of  making  more  than  one  entry,  to  what  persons 
granted,    ........        650, 189 

Aggregate  area  in  such  cases  must  not  exceed  160  acres,      .        650, 189 

Ratio  of  area  required  to  be  broken,  planted,  &c.,  is  in  all  cases 
initiated  under  first  section  of  act,    . .  .  .  .        650, 189 

One-fourth  of  area  requ'red  to  be  devoted  to  timber  must  be 
broken  within  one  year  from  date  of  entry, ....    189 

One-fourth  part  more  must  be  broken  within  two  years  from  date 
of  entry,   .........    189 

Remaining  half  must  be  broken  within  three  years  from  date  of  entry,   189 

Trees  are  required  to  be  not  more  than  twelve  feet  apart  each  way, 
must  be  protected,  cultivated,  &c.,  for  eight  years  next  succeed- 
ing date  of  entry,  .......    189 

Upon  what  conditions  to  receive  patent,  .  .  .  •    189 

Provision  in  case  party  making  entry  dies  before  having  fully  com- 
plied with  all  the  requirements  of  law,        ....    190 

Heirs  or  legal  representatives  of  deceased  party ;  how  to  proceed 
in  such  cases,     .  .  .  .  .  .    190 

May,  if  so  elect,  continue  to  comply  with  law  or  take  out  patent* 
for  forty-acre  tract  upon  proper  proof  that  deceased  party  com- 
plied with  the  law  for  three  years,     .....    190 

Must  relinquish  to  United  States  the  remaining  half  of  quarter- 
section,     .  ,  .  .  .  .  .  .  .190 

Forfeiture  of  the  land  !to  follow  upon  a  non-compliance  with  the 
requirements  of  law  after  one  year  from  the  date  of  entry  under 
first  section  of  act  and  prior  to  issue  of  patent  therefor,    .  .    190 

In  such  cases  the  land  shall  become  liable  to  a  contest  in  the  man- 
ner provided  in  homestead  cases ;  upon  due  proof  of  such  failure 
entry  shall  be  cancelled,  &c.,  ......    190 

Provision  in  cases  where  homestead  settler  who  in  addition  to  set- 
tlement and  improvements  required  by  homestead  laws  shall 
have  bad  under  cultivation  one  acre  of  timber,      •  •  •    190 
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No  land  acquired  uHder  provisions  of  this  act  to  become  liable  to 
satis£eu;tion  of  debt  or  debts  contracted  prior  to  issuance  of  final 
certificate  therefor,       .......    190 

Fees  and  commissions  on  all  entries  under  this  act,  amount  of, 
when  to  be  paid,  .......    190 

No  distinction  in  the  matter  of  fees  made  between  minimum  and 
double  minimum  lands,  ......    190 

Act  of  March  3, 1857,  5th  section  of,  to  extend  to  all  oaths,  &c.,  re- 
quired or  authorized  by  this  act,        .....    190 

Parties  who  bave  made  entries  under  act  of  March  3, 1873,  allowed 

to  complete  their  entries  under  act  of  1874,  .  .  •  .    191 

Regulations  to  be  observed  pursuant  to  provisions,   .  ,  .191 

Register  and  Receiver  to  restrict  entries  to  some  *'  technical  quar- 
ter-section," Ac,  .......    191 

Before  allowing  entry  a  careful  examination  of  plats  and  tract- 
books  is  to  be  made  that  it  may  not  conflict  with  any  other  entry 
in  same  section, ........    191 

Proceedings  in  case  application  is  made  for  a  fractional  subdivision 
of  less  than  forty  acres,  ......    191 

Applicant  must  state  in  affidavit  that  he  has  or  has  not  made  pre- 
vious entry  for  similar  subdivision,    .....    191 

Provision  in  case  one  or  more  such  entries  have  been  made  by 
same  party,         ........    191 

If  land  applied  for  is  found  subject  to  entry  party  applving  will  be 

recjuired  to  make  affidavit,  {see  Form  No,  22,)  to  pay  fees,  Ac,      .    191 
Register  and  Receiver  will  number  entry  in  certain  series,  Ac,      .    191 
Fee  and  commissions  in  this  class  of  entries  to  be  accounted  for  in 
usual  manner  by  Register  and  Receiver,  who  will  indicate  same 
as  fees  and  commissions  on  timber  culture  entries,  .  .191 

When  homestead  party  claims  patent  under  4th  section  of  this  act, 
Register  and  Receiver  will  require  affidavit  according  to  form 
23  and  proof  according  to  form  24,     .  .  .  .  .    191 

Party  claiming  patent  must  also  show  that  he  has  -resided  upon 
and  cultivated  the  land  for  not  less  than  three  years ;  that  the 
land  is  prairie  in  character ;  that  he  has  cultivated  timber  there- 
on, &c.,     .........    191 

Receiver  to  issue  receipt  for  money  paid,         ....    191 

Register  will  issue  final  certificate'for  the  entry,        .  .  .    191 

All  trees  cultivated  under  this  act  must  be  included  in  the  term 

"timber," 191 

Cultivation  of  shrubberv  and  fruit  trees  is  not  considered  sufficient 
compliance  with  the  law,         .....  .    191 

Application,  form  of,         ......  .    200 

Affidavit,  form  of, .  ......         200-201 

Homestead,  form  of  final  affidavit  for,  ...  .    201 

Homestead,  form  of  proof  required,       .....    201 

Homestead,  form  of  nnal  certificate  for,  ....    202 

Act,  register  and  receiver  are  not  allowed  to  enter  land  under,        .    272 
Claim,  when  to  revert  to  U.  S.,    .  .  .  .  .    647 

Sale  of  claim,  by  original  claimant  vests  no  title  in  purchaser; 
considered  sufficient  ground  for  cancellation  of  claim,        .  .    657 

TIMBER-CULTURE  CLAIMANT. 

Must  make  affidavit  before  register  and  receiver,       .  .    647 

Who  has  failed  to  cultivate  his  timber  as  required,  forfeits  his  claim 

to  U.  S.,    .........    647 

Under  1st  sec.  act  March  3, 1873,  is  required  to  complete  planting 

of  prescribed  area  within  one  year  from  date  of  entry,       .  647 

May  use  seeds,  slips  and  cuttings,  or  transplant  young  trees,  .    652 

Upon  death  of,  legal  representatives  may  continue  cultivation  and 

protection  of  growing  timber,  .....    654 

TIMBER-CULTURE  CONTESTS. 

Rules  governing  homestead  contests  also  govern,       .  .  .    655 
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Parties  claiming  under  1st  sec.  act  March  3, 1873,  are  required  to 

plant  their  trees  within'  one  year  from  date  of,        .                       .  647 

No  certificate  or  patent  to  be  given  claimant  until  10  years  from,   .  647 
Person  making,  upon  failure  to  properly  cultivate  timber  forfeits 

his  claim,             ...;.....  647 

Made  under  1st  sec.  act  March  3, 1873,  is  confined  to  a  technical  quar- 
ter section,          ........  647 

Parties  making,  may  use  seeds,  slips,  and  cuttings  or   transplant 

young  trees,        ........  662 

Parts  o^  cannot  be  alienated  for  cemetery  or  village  purposes,        .  653 

Will  be  cancelled  when  in  conflict  with  pre-emption  claim,            .  654 

May  be  made  of  "  scrub"  timber  land,  .           ....  655 

Parties  who  have  made,  cannot  commute  by  paying  Government 

price  per  acre,     ........  655 

jingle  woman  who  makes,  and  then  marries,  may  acquire  title      .  656 
Married  woman,  not  the  head  of  a  family,  cannot  make  a^  .            .  656 
Illegal,  made  by  married  woman  may  be  cancelled  and  her  hus- 
band allowea  to  make  entry  of  the  land,      ....  656 

May  be  made  of  quarter-sections  partly  disposed  of,  .           .           .  657 
Are  confined  to  a  technical  quarter-section,  or  half-quarter  section, 

Ac,            .........  658 

Cannot  be  made  by  taking  parts  of  adjoining  quarter-sections,        .  658 

TIMBER-LAND. 

A  few  trees  or  bushes  do  not  characterize  land  as,     .  .  .    653 

Provision  in  cases  where,  upon  which  a  few  trees  are  found,  is 
sought  to  be  entered,     .......    653 

TIME    {See  Date,) 

Extension  of,  allowed  pre-emptors  whose  crops  are  injured  by  grass- 
hoppers for  proof  and  payment,         .....     262 

Not  to  apply  if  term  of  absence  is  found  fraudulent,  .  .  .     262 

Of  service  during  rebellion  is  computed  from  April  15, 1861,  to 
August  20, 1866,  ........    267 

To  which  a  soldier  discharged  for  disability  is  entitled,        .  .    268 

Of  military  service,  how  affecting  contest  under  5th  section  home- 
stead act,  ........    270 

Of  filing  map  of  definite  location  of  railroad  in  Interior  Department 
is  prima  fade  evidence  of  the  time  when  the  road  was  definitely  fixed,  366 

TITLE. 

How  acquired  to  public  lands,    ......    179 

By  purchase  at  public  sale,  how  acquired,         ....    179 

By  private  entry  or  location,  how  acquired,     ....    179 

By  cash  purchases,  how  made,    ......    180 

By  locations  with  warrants,  how  made,  ....    180 

By  locations  with  agricultural  college  scrip,  how  made,         .  .    180 

Indian,  must  be  extinguished  to  admit  of  pre-emption,        .  .    181 

Pre-emption  cannot  l^  completed  until  after  surveys  have  been 
extended,  ete.,     ........    181 

Pre-emption,  may  be  perfected  by  executor,  ete.,  in  case  of  deceased 
pro-emptor,  ........    182 

What  constitutes  complete,  to  homestead,       ....    183 

From  U.  S.  to  vest  in  cash  purchaser  of  a  homestead  sold  for  bene- 
fit of  "  infant  heirs,"       .  .  ....    184 

Sale  of  homestead  claim  before  completion  of,  not  recognized  by 

General  Land  Office ;  not  vested  in  purchaser,        .  .    184 

Acquired  bv  Indians  to  homesteads  in  virtue  of  provisions  of  8th 

section  act  of  1862  not  subject  to  alienation  or  incumbrance,        .    188 
Provision  in  case,  has  expired  before  final  proof,  etc.,  under  home- 
stead laws,  ........    244 

Soldiers  and  sailors  allowed  time  of  service  and  term  of  enlistment 
to  complete,  in  certain  cases,  .....    263 

Form  for,  page  of  lists  of  selections  for  railroads,  etc.,  .    342 

Of  California  to  all  selections  heretofore  made,  with  certain  ex- 
ceptions, confirmed  by  act  of  July  23, 1866,  .  .  .    450 
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[PUBLIO—No.  162.] 
An  act  to  repeal  timber-culture  laws,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembledy  That  an  act  enti- 
ftled  "An  act  to  amend  an  act  entitled  ^An  act  to  encourage  the 
jgrowth  of  timber  on  the  Western  prairies,"  approved  June  four- 
Iteenth,  eighteen  hundred  and  seventy  eight,  and  all  laws  supple- 
'mentary  thereto  or  amendatory  thereof,  be,  and  the  same  are  hereby, 
repealea:  Provided,  That  this  repeal  shall  not  affect  any  valid  rights 
lieretof ore  accrued  or  accruing  under  said  laws,  but  all  bona  fide 
claims  lawfully  initiated  before  the  passage  of  this  act  may  be  per- 
fected upon  due  compliance  with  law,  in  the  same  manner,  upon  the 
same  terms  and  conditions,  and  subject  to  the  same  limitations,  forfeit- 
ures, and  contests  as  if  this  act  had  not  been  passed :  And  provided  fur- 
ther, That  the  following  words  of  the  last  clause  of  section  two  of  said 
act,  namely,  "That  not  less  than  twenty-seven  hundred  trees  were 

?lanted  on  each  acre,''  are  hereby  repealed:  And  provided  further, 
'hat  in  computing  the  period  of  cultivation  the  time  shall  run  from 
the  date  of  tne  entry,  if  the  necessary  acts  of  cultivation  were  per- 
formed within  the  proper  time:  And  j^ovided  further,  That  the 
preparation  of  the  land  and  the  planting  of  trees  shall  be  construed 
as  acts  of  cultivation,  and  the  time  authorized  to  be  so  employed  and 
actually  employed  shall  be  computed  as  a  part  of  the  eight  years  of 
cultivation  required  by  statute:  Provided,  That  any  person  who  has 
made  entry  of  any  public  lands  of  the  United  States  under  the  timber- 
culture  laws,  ana  who  has  for  a  period  of  four  years  in  good  faith 
complied  with  the  provisions  of  said  laws  and  who  is  an  actual  bona 
*  fide  resident  of  the  State  or  Territory  in  which  said  land  is  located 
shall  be  entitled  to  make  final  proof  thereto,  and  acquire  title  to  the 
same,  by  the  payment  of  one  dollar  and  twenty  five  cents  per  acre 
for  such  tract,  under  such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Secretary  of  the  Interior,  and  registers  and  receivers 
shall  be  allowed  the  same  fees  and  compensation  for  final  proofs  in 
timber  culture  entries  as  is  now  allowed Iby  law  in  homestead  entries: 
And  provided  fuHher,  That  no  land  acquired  under  the  provisions 
of  this  act  shall  in  any  event  become  liable  to  the  satisfaction  of  any 
debt  or  debts  contracted  prior  to  the  issuing  of  the  final  certificate 
therefor. 

Sec.  2.  That  an  act  to  provide  for  the  sale  of  desert  lands  in  cer- 
tain States  and  Territories,  approved  March  third,  eighteen  hundred 
and  seventy-seven,  is  hereby  amended  by  adding  thereto  the  follow- 
ing sections: 
Sec.  4.  That  at  the  time  of  filing  the  declaration  hereinbefore  re- 
lired  the  party  shall  also  file  a  map  of  said  land,  which  shall  exhibit 
olan  showing  the  mode  of  contemplated  irrigation,  and  which  plan 
11  be  sufficient  to  thoroughly  irrigate  and  reclaim  said  land,  and 
i ,       pare  it  to  raise  ordinary  agricultural  crops,  and  shaU  also  show 
^  source  of  the  water  to  be  used  for  irrigation  and  reclamation. 

kons  entering  or  proposing  to  enter  separate  sections,  or  fractional 
,      4  ot  sections,  of  desert  lands  may  associate  together  in  the  con- 


structiou  of  canals  and  ditches  for  irrigating  and  reclaiming  all  of 
said  tracts,  and  may  file  a  joint  map  or  maps  showing  their  plan  of 
internal  imiprovements.  x-  r  i-    . 

Sec.  5.  That  no  land  shall  be  patented  to  any  person  imder  this 
act  unless  he  or  his  assignors  shall  have  expended  in  the  necessary  \ 
irrigation,  reclamation,  and  cultivation  thereof,  by  means  of  main 
canals  ana  branch  ditches,  and  in  permanent  improvements  upon  tha 
land,  and  in  the  purchajse  of  water  rights  for  the  irrigation  of  the 
same,  at  least  three  dollars  per  acre  of  whole  tract  reclaimed  and 
patented  in  the  manner  following:  Within  one  year  after  making 
entrv  for  such  tract  of  desert  land  as  aforesaid  the  party  so  entering 
shall  expend  not  less  than  one  doUai:  per  acre  for  the  purposes  afore- 
said:* and  he  shall  in  like  manner  expend  the  sum  of  one  dollar  per  1 
acre  during  the  second  and  also  during  the  third  year  thereafter,  until  i 
the  full  sum  of  three  dollars  per  acre  is  so  expended.  Said  party 
shall  file  during  each  year  with  the  register  proof,  by  the  affidavits 
of  two  or  more  credible  witnesses,  that  the  full  sum  of  one  dollar 
per  acre  has  been  expended  in  such  necessary  improvements  durfhg 
such  year,  and  the  manner  in  which  expendea,  and  at  the  expiration 
of  the  third  year  a  map  or  plan  showing  the  character  and  extisnt 
of  such  improvements.  If  any  party  who  has  made  such  application 
shall  fail  during  any  year  to  file  the  testimony  aforesaid  the  lands 
shall  revert  to  the  United  States,  and  the  twenty-five  cents  advanced 
payment  shall  be  forfeited  to  the  United  States,  and  the  entry  shall 
be  cancelled.  Nothing  herein  contained  shall  prevent  a  claimant  from 
making  his  final  entrv  and  receiving  his  patent  at  an  earlier  date  than 
hereinoefore  prescribed,  provided  that  ne  then  makes  the  required 

?roof  of  reclamation  to  the  aggregate  extent  of  three  dollars  per  acre: 
^rovidedy  That  proof  be  further  required  of  the  cultivation  of  one- 
eighth  of  the  land. 

Sec.  6.  That  this  act  shall  not  affect  any  valid  rights  heretofore 
accrued  under  said  act  of  March  third,  eighteen  hundred  and  seventy- 
seven,  but  all  bona  fide  claims  heretofore  lawfully  initiated  may  be 
perfected,  upon  due  compliance  with  the  provisions  of  said  act,  in 
the  same  manner,  upon  the  same  terms  and  conditions,  and  subject 
to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had 
not  been  passed-;  or  said  claims,  at  the  option  of  the  claimant,  may  be 
perfected  and  patented  under  the  provisions  of  said  act,  as  amended 
oy  this  act,  so  far  as  applicable;  and  all  acts  and  parts  of  acts  in 
conflict  with  this  act  are  hereby  repealed. 

Sec.  7.  That  at  any  time  after  filing  the  declaration,  and  within 
the  period  of  four  years  thereafter,  upon  making  satisfactory  proof 
to  the  register  and  the  receiver  of  the  reclamation  and  cultivation 
of  said  land  to  the  extent  and  cost  and  in  the  manner  aforesaid,  and 
substantially  in  accordance  with  the  plans  herein  provided  for,  and 
that  he  or  sne  is  a  citizen  of  the  United  States,  and  upon  payment 
to  the  receiver  of  the  additional  sum  of  one  dollar  per  acre  for  said 
land,  a  patent  shall  issue  therefor  to  the  applicant  or  his  assigns ; 
but  no  person  or  association  of  persons  shall  hold  by  assignment  or 
otherwise  prior  to  the  issue  of  Ratent,  more  than  three  hundred  and 
twenty  acres  of  such  arid  or  desert  lands  but  this  section  shall  not 
apply  to  entries  made  or  initiated  prior  to  the  approval  of  this  act. 
Provided,  however.  That  additional  proofs  may  be  required  at  any 
time  within  the  period  prescribed  by  law,  and  that  tne  claims  or 
entries  made  under  this  or  any  preceding  act  shall  be  subject  to  con- 
test, as  provided  by  the  law,  relating  to  homestead  cases,  for  illegal 
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inception,  abandonment,  or  failure  to  comply  with  the  requirements 
of  law,  and  upon  satisfactory  proof  thereof  shall  be  canceled,  and 
the  lands,  and  moneys  paid  tneref or,  shall  be  forfeited  to  the  United 
States. 

Sec.  8.  That  the  provisions  of  the  act  to  which  this  is  an  amend- 
ment, and  the  amendments  thereto,  shall  apply  to  and  be  in  force  in 
the  State  of  Colorado,  as  well  as  the  States  named  in  the  original 
act;  and  no  person  shall  be  entitled  to  make  entry  of  desert  land 
except  he  be  a  resident  citizen  of  the  State  or  Territory  in  which 
the  land  sought  to  be  entered*  is  located. " 

Sec.  3.  That  section  twenty-two  hundred  and  eighty-eight  of  the 
Eevised  Statutes  be  amended  so  as  to  read  as  follows  : 

Sec.  2288.  Any  bona  fide  settler  under  the  pre-emption,  home- 
stead, or  other  settlement  law  shall  have  the  right  to  transfer,  by 
warranty  against  his  own  acts,  any  portion  of  his  claim  for  church, 
cemetery,  or  school  purposes,  or  for  the  right  of  way  of  railroads, 
canals,  or  ditches  for  irrigation  or  drainage  across  it;  and  the  trans- 
f  eii  f  or  such  public  purposes  shall  in  no  way  vitiate  the  right  to  com- 
pile and  perfect  the  title  to  his  claim." 

Sec.  4.  That  chapter  four  of  title  thirty-two,  excepting  sections 
twenty-two  hundred  and  seventy-five,  twenty-two  hundred  and 
seventy-six,  twenty -two  hundred  and  eighty-six,  of  the  Revised  Stat- 
utes or  the  United  States,  and  all  other  laws  allowing  pre-emption 
of  the  public  lands  of  the  United  States,  are  hereby  repealed,  but  all 
bona  nde  claims  lawfully  initiated  before  the  passage  of  this  act, 
under  any  of  said  provisions  of  law  so  Repealed,  may  be  perfected 
upon  due  compliance  with  law,  in  the  same  manner,  upon  the  same 
terms  and  conditions,  and  subject  to  the  same  limita.tions,  forfeitures, 
and  contests,  as  if  this  act  haa  not  been  passed. 

Sec.  5.  That  sections  twenty  two  hundred  and  eighty-nine  and 
twenty-two  hundred  and  ninety,  in  said  chapter  numbered  five  of 
the  Revised  Statutes,  be,  and  the  same  are  hereby,  amended,  so  that 
they  shall  read  as  follows: 

Sec.  2289.  Every  person  who  is  the  head  of  a  family,  or  who  has 
arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen  of  the  United 
States,  or  who  has  filed  his  declaration  of  intention  to  become  such, 
as  required  by  the  naturalization  laws,  shall  be  entitled  to  enter  one- 
quarter  section,  or  a  less  quantity,  of  unappropriated  public  lands, 
to  be  located  in  a  body  in  conformity  to  the  le^al  subdivisions  of  the 
public  lands;  but  no  person  who  is  the  proprietor  of  more  than  one 
hundred  and  sixty  acres  of  land  in  any  State  or  Territory,  shall  ac- 
(juire  any  right  under  the  homestead  law.  And  every  person  own- 
ing and  residing  on  land  may,  under  the  provisions  of  this  section, 
enter  other  land  lying  contiguous  to  his  land,  which  shall  not,  with 
the  land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one 
hundred  and  sixty  acres. 

Sec.  2290.  That  any  person  applying  to  enter  land  under  the  pre- 
ceding section  shall  first  make  and  subscribe  before  the  proper  offi- 
cer and  file  in  the  proper  land  office  an  affidavit  that  he  or  she  is  the 
head  of  a  family,  or  is  over  twenty-one  years  of  age,  and  that  such 
application  is  honestly  and  in  good  faitn  made  for  the  purpose  of 
actual  settlement  and  cultivation,  and  not  for  the  benefit  or  any  other 
person,  persons  or  corporation,  and  that  he  or  she  will  faithfully  and 
honestly  endeavor  to  comply  with  all  the  requirements  of  law  as  to 
settlement,  residence,  and  cultivation  necessary  to  acquire  title  to  the 
land  applied  for;  that  he  or  she  is  not  acting  as  agent  of  any  person. 


corporation,  or  syndicate  in  making  such  entry,  nor  in  collusion  with, 
any  person,  corporation,  or  syndicate  to  give  them  the  benefit  of  the 
land  entered,  or  any  part  thereof,  or  the  timber  thereon;  that  he  or 
she  does  not  apply  to  enter  the  same  for  the  purpose  of  speculation, 
but  in  good  faith  to  obtain  a  home  for  himseli,  or  herself ^  and  that  he 
or  she  nas  not  directly  or  indirectly  made,  and  will  not  make,  any 
agreement  or  contract  in  any  way  or  manner,  with  any  person  or 
persons,  corporation  or  syndicate  whatsqever,  by  which  the  title 
which  he  or  she  might  acquire  from  the  Government  of  the  United 
States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  person, 
except  himself,  or  herself,  and  upon  filing  such  affidavit  witH  the 
register  or  receiver  on  payment  of  five  dollars  when  the  entry  is  of 
not  more  than  eighty  acres,  and  on  payment  of  ten  dollars  when  the 
entry  is  for  more  than  eighty  acres,  ne  or  she  shall  thereupon  be 
permitted  to  enter  the  amount  of  land  specified." 

Sec  6.  That  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  be  amended  so  as  to  rea,d  as  follows: 

*^Sec.  2301.  Nothing  in  this  chapter  shall  be  so  construed  as«to 
prevent  any  person  who  shall  hereafter  avail  himself  of  the  benefits 
of  section  twenty-two  hundred  and  eighty  nine  from  paying  the 
minimum  price  for  the  quantity  of  land  so  entered  at  any  time  after 
the  expiration  of  fourteen  calendar  months  from  the  date  of  such 
entry,  and  obtaining  a  patent  therefor,  upon  making  proof  of  settle- 
ment and  of  residence  and  cultivation  for  such  period  of  fourteen 
calendar  months."  And  the  provision  of  this  section  shall  apply  to 
lands  on  the  ceded  portion  of  the  Sioux  Reservation  by  act  approved 
March  second,  eighteen  hundred  and  eighty-nine,  in  South  Dakota, 
but  shall  not  relieve  said  settlers  from  any  payments  now  required 
by  law. 

Sec.  7.  That  whenever  it  shall  appear  to  the  Commissioner  of  the 
General  Land  Office  that  a  clerical  error  has  been  committed  in  the 
entry  of  the  public  lands  such  entry  may  be  suspended  upon  proper 
notification  to  the  claimant  through  the  local  land  office,  until  the 
error  has  been  corrected;  and  all  entries  made  under  the  preemption, 
homestead,  desert-land,  or  timber-culture  laws,  in  which  final  proof 
and  payment  may  have  been  made  and  certificates  issued,  and  to 
which  there  are  no  adverse  claims  originating  prior  to  final  entry 
and  which  have  been  sold  or  incumbered  prior  to  the  first  day  of 
March,  eighteen  hundred  and  eighty-eight,  and  after  final  entry,  to 
bona-fide  purchasers,  or  incumbrancers,  for  a  valuable  consideration, 
shall  unless  upon  an  investigation  by  a  Government  Agent,  fraud 
on  the  part  ot  the  purchaser  has  been  found,  be  confirmed  and 
patented  upon  presentation  of  satisfactory  proof  to  the  Land  Depart- 
ment of  such  sale  or  incumbrance:  Provided,  That  after  the  lapse 
of  two  years  from  the  date  of  the  issuance  of  the  receiver's  receipt 
upon  the  final  entry  of  .any  tract  of  land  under  the  homestead,  timber- 
culture,  desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when 
there  shall  be  no  pendmg  contest  or  protest  against  the  validity  of 
such  entry,  the  entryman  shall  be  entitled  to  a  patent  conveying  the 
land  by  him  entered,  and  the  same  shall  be  issued  to  him;  but  this 
proviso  shall  not  be  construed  to  require  the  delay  of  two  years  from 
the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

Sec.  8.  That  suits  by  the  United  States  to  vacate  and  annul  any 
patent  heretofore  issued  shall  only  be  brought  within  five  years  from 
the  passage  of  this  act,  and  suits  to  vacate  and  annual  patents  here- 
after issued  shall  only  be  brought  within  six  years  after  the  date  of 


tlie  issuance  of  such  patents.  And  in  the  States  of  Colorado,  Mon- 
tana, Idaho,  North  Dakota  and  South  Dakota,  Wyoming,  and  in  the 
District  of  Alaska  and  the  gold  and  silver  regions  of  Nevada,  and 
the  Territory  of  Utah,  in  any  criminal  prosecution  or  civil  action  by 
the  United  States  for  a  trespass  on  such  public  lands  or  to  recover 
timber  or  lumber  cut  thereon,  it  shall  be  a  defense  if  the  defendant 
shall  show  that  the  said  timber  was  so  cut  or  removed  from  the  tim- 
ber lands  for  use  in  such  State  or  Territory  by  a  resident  thereof  for 
agricultural,  mining,  manufacturing,  or  domestic  purposes,  and  has 
not  been  transported  out  of  the  same;  but  nothing  herein  contained 
shall  apply  to  operate  to  enlarge  the  rights  of  any  railway  company 
to  cut  timoer  on  the  public  domain:  Provided,  That  the  Secretary 
of  the  Interior  may  make  suitable  rules  and  regulations  to  carry 
out  the  provisions  of  this  section. 

Sec.  9.  That  hereafter  no  public  lands  of  the  United  States,  except 
abandoned  military  or  other  reservations,  isolated  and  disconnected 
fractional  tracts  authorized  to  be  sold  by  section  twenty-four  hundred 
and  fifty-five  of  the  Revised  Statutes,  and  mineral  and  other  lands 
the  sale  of  which  at  public  auction  has  been  authorized  by  acts  of 
Congress  of  a  special  nature  having  local  application,  shall  be  sold 
at  public  sale. 

Sec.  10.  That  nothing  in  this  act  shall  change,  repeal,  or  modify 
any  agreements  or  treaties  made  with  any  Indian  tribes  for  the  dis- 
posal of  their  lands,  or  of  land  ceded  to  the  United  States  to  be  dis- 
posed of  for  the  benefit  of  such  tribes,  and  the  proceeds  thereof  to 
De  placed  in  the  Treasury  of  the  United  States;  and  the  disposition 
of  such  lands  shall  continue  in  accordance  with  the  provisions  of 
such  treaties  or  agreements,  except  as  provided  in  section  5  of  this 
act.. 

Sec.  11.  That  until  otherwise  ordered  by  Congress  lands  in  Alaska 
may  be  entered  for  town-site  purposes,  for  the  several  use  and  benefit 
of  the  occupants  of  such  town  sites,  by  such  trustee  or  trustees  as 
may  be  named  by  the  Secretary  of  the  Interior  for  that  purpose, 
such  entries  to  be  made  under  theprovisions  of  section  twenty-three 
hundred  and  eighty-seven  of  the  Kevised  Statutes  as  near  as  may  be; 
and  when  such  entries  shall  have  been  made  the  Secretary  of  the 
Interior  shall  provide  by  regulation  for  the  proper  execution  of  the 
trust  in  favor  of  the  inhabitants  of  the  town  site,  including  the  sur- 
vey of  the  land  into  lots,  according  to  the  spirit  and  intent  of  said 
section  twenty-three  hundred  and  eighty-seven  of  the  Revised  Stat- 
utes, whereby  the  same  result  would  be  reached  as  though  the  entry 
had  been  made  by  a  county  judge  and  the  disposal  of  the  lots  in  sucn 
town  site  and  the  proceeds  of  the  sale  thereof  had  been  prescribed 
by  the  legislative  authority  of  a  State  or  Territory:  Provided,  That 
no  more  tlian  six  hundred  and  forty  acres  shall  be  embraced  in  one 
townsite  entry. 

Sec.  12.  That  any  citizen  of  the  United  States  twenty-one  years 
of  age,  and  any  association  of  such  citizens,  and  any  corporation 
incorporated  under  the  laws  of  the  United  States,  or  of  any  State  or 
Territon^  of  the  United  States  now  authorized  by  law  to  hold  lands 
in  the  Territories  now  or  hereafter  in  possession  of  and  occupying 
public  lands  in  Alaska  for  the  purpose  of  trade  or  manufactures,  may 
purchase  not  exceeding  one  hundred  and  sixty  acres,  to  be  taken  as 
near  as  practicable  in  a  square  form,  of  such  land  at  two  dollars  and 
fifty  cents  per  acre:  Provided,  That  in  case  more  than  one  person, 
association,  or  corporation  shall  claim  the  same  tract  of  land  the 


person,  association,  or  corporation  having  the  prior  claim  by  reason 
of  possession  and  continued  occupation  shall  be  entitled  to  purchase 
the  same;  but  the  entry  of  no  person,  association,  or  corporation 
shall  include  improvements  made  by  or  in  possession  of  another  prior 
to  the  passage  oi  this  act. 

Sec.  13.  That  it  shall  be  the  duty  of  any  person,  association,  or 
corporation  entitled  to  purchase  land  under  tnis  act  to  make  an  aj)- 
plication  to  the  United  States  marshal,  ex  officio  surveyor-general  of 
Alaska,  for  an  estimate  of  the  cost  of  making  a  survey  of  the  lands 
ocupied  by  such  person,  association,  or  corporation,  and  the  cost  of 
the  clerical  work  necessary  to  be  done  in  the  office  of  the  said  United 
States  marshal,  ex  officio  surveyor-general;  and  on  the  receipt  of 
such  estimate  from  the  United  States  marshal,  ex  officio  surveyor 
general,  the  the  said  person,  association,  or  corporation  shall  deposit 
the  amount  in  a  United  States  depository,  as  is  required  by  section 
numbered  twenty-f Our  hundred  and  one.  Revised  Statutes,  relating 
to  deposits  for  surveys. 

That  on  the  receipt  by  the  United  States  marshal,  ex-officio  sur- 
veyor-general, of  the  said  certificates  of  deposit,  he  shall  employ  a 
competent  person  to  make  such  survey,  under  such  rules  and  regu- 
lations as  may  be  adopted  by  the  Secretary  of  the  Interior,  who  shall 
make  his  return  of  his  field  notes  and  maps  to  the  office  of  the  said 
United  States  marshal,  ex  officio  surveyor-general;  and  the  said 
United'  States  marshal,  ex  officio  surveyor-general,  shall  cause  the 
said  field  notes  and  plats  of  such  survey  to  be  examined,  and,  if  cor- 
rect, approve  the  same,  and  shall  transmit  certified  copies  of  such 
maps  and  plats  to  the  office  of  the  Commissioner  of  the  General  Land 
Office. 

That  when  the  said  field  notes  and  plats  of  said  survey  shall  have 
been  approved  by  the  said  Commissioner  of  the  General  Land  Office, 
he  shall  notif  j^  such  person,  association,  or  corporation,  who  shall 
then,  within  six  months  after  such  notice,  pay  to  the  said  United 
States  marshal,  ex  officio  surveyor-general,  for  such  land,  and  patent 
shall  issue  for  the  same. 

Sec.  14.  That  none  of  the  provisions  of  the  last  two  preceding  sec- 
tions of  this  act  shall  be  so  construed  as  to  warrant  the  sale  of  any 
lands  belonging  to  the  United  States  which  shall  contain  coal  or  the 
nrecious  metals,  or  any  town  site,  or  which  shall  be  occupied  by  the 
United  States  for  public  purposes,  or  which  shall  be  reservea  for 
such  purposes,  or  to  which  the  natives  of  Alaska  have  prior  rights 
by  virtue  of  actual  occupation,  or  which  shall  be  selected  by  the 
United  States  Commissioner  of  Fish  and  Fisheries  on  the  island  of 
Kadiak  and  Afognak  for  the  purpose  of  establishing  fish-culture 
stations.  And  aU  tracts  of  land  not  exceeding  six  hundred  and  forty 
acres  in  any  one  tract  now  occupied  as  missionary  stations  in  said 
district  of  Alaska  are  hereby  excepted  from  the  operation  of  the  last 
three  proceding  sections  of  this  act.  No  portion  of  the  islands  of 
the  Pribylov  Group  or  the  Seal  Islands  of  Alaska  shall  be  subject  to 
sale  under  this  act;  and  the  United  States  reserves,  and  there  shall 
be  reserved  in  all  patents  issued  under  the  provisions  of  the  last  two 
preceding  sections  the  right  of  the  United  States  to  regulate  the 
taking  of  salmon  and  to  do  all  things  necessary  to  protect  and  pre- 
vent the  destruction  of  salmon  in  all  the  waters  of  the  lands  granted 
frequented  by  salmon. 

Sec.  15.  Tnat  until  otherwise  provided  by  law  the  body  of  lands 
known  as  Annette  Islands,  situated  in  Alexander  Archipelago  in 
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Southeastern  Alaska,  on  the  north  side  of  Dixon's  entrance,  be,  and 
the  same  is  hereby,  set  apart  as  a  reservation  for  the  use  of  the  Met- 
lakahtla  Indians,  and  those  people  known  as  Metlakahtlans  who 
have  recently  emigrated  from  British  Columbia  to  Alaska,  and  such 
other  Alaskan  natives  as  may  join  them,  to  be  held  and  used  by 
them  in  common,  under  such  rules  and  regulations,  and  subject  to 
such  restrictions,  as  may  be  prescribed  from  time  to  time  by  the 
Secretary  of  the  Interior. 

Sec.  16.  That  town-site  entries  may  be  made  by  incorporated 
towns  and  cities  on  the  mineral  lands  of  the  United  States,  but  no 
title  shall  be  acquired  by  such  towns  or  cities  to  any  yein  of  gold, 
silver,  cinnabar,  copper,  or  lead,  or  to  any  valid  mining  claim  or 
possession  held  under  existing  law.  When  mineral  veins  are  pos- 
sessed within  the  limits  of  an  incorporated  town  or  city,  and  such 
possession  is  recognized  by  local  authority  or  by  the  laws  of  the 
United  States,  the  title  to  town  lots  shall  oe  subject  to  such  recog- 
nized possession  and  the  necessary  use  thereof  and  when  entry  has 
been  made  or  patent  issued  for  such  town  sites  to  such  incorporated 
town  or  city,  the  possessor  of  such  mineral  vein  may  enter  and  re- 
ceive patent  for  such  mineral  vein,  and  the  surface  ground  apper- 
taining thereto:  Provided,  That  no  entry  shall  be  made  by  such 
mineral-vein  claimant  for  surface  ground  where  the  owner  or  oc- 
cupier of  the  surface  CTound  shall  have  had  possession  of  the  same 
before  the  inception  or  the  title  of  the  mineral- vein  applicant. 

Sec.  17.  That  reservoir  sites  located  or  selected  ana  to  be  located 
and  selected  under  the  provisions  of  "An  act  making  appropriations 
for  simdry  civil  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and  eighty-nine,  and  for  other 
purposes,"  and  amendments  thereto,  shall  be  restricted  to  and  shall 
contain  only  so  much  land  as  is  actually  necessary  for  the  construc- 
tion and  maintenance  of  reservoirs;  excluding  so  far  as  practicable 
lands  occupied  by  actual  settlers  at  the  date  of  the  location  of  said 
reservoirs  and  that  the  provision  of  "An  Act  making  appropriations 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and  ninety-one,  and  for  other 
purposes,"  which  reads  as  follows,  viz:  "  No  person  who  shall  after 
the  passage  of  this  act  enter  upon  any  of  the  public  lands  with  a 
view  to  occupation,  entry,  or  settlement  under  any  of  the  land  laws 
shall  be  permitted  to  acquire  title  to  more  than  three  hundred  and 
twenty  acres  in  the  aggregate  under  all  said  laws,"  shall  be  con- 
strued to  include  in  the  maximum  amount  of  lands  the  title  to  "which 
is  permitted  to  be  acquired  by  one  person  only  agricultural  lands  and 
not  to  include  lands  entered  or  sought  to  be  entered  under  mineral 
land  laws. 

Sec.  18.  That  the  right  of  way  through  the  public  lands  and  res- 
ervations of  the  United  States  is  hereby  granted  to  any  canal  or 
ditch  company  formed  for  the  purpose  of  irrigation  and  duly  organ- 
ized under  the  laws  of  any  State  or  Territory,  which  shall  have  filed, 
with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  incorpora- 
tion, and  due  proofs  of  its  organization  under  the  same,  to  the  extent 
of  the  ground  occupied  by  the  water  of  the  reservoir  and  of  the  canal 
and  its  laterals,  and  fifty  feet  on  each  side  of  the  mar^nal  limits 
thereof;  also  the  right  to  take,  from  the  public  lands  adjacent  to  the 
line  of  the  canal  or  ditch,  material,  earth,  and  stone  necessary  for 
the  construction  of  such  canal  or  ditch:  Provided,  That  no  such  ri^ht 
of  way  shall  be  so  located  as  to  interfere  with  the  proper  occupation 
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by  the  Government  of  any  such  reservation,  and  all  maps  of  location 
shall  be  subject  to  the  approval  of  the  Department  of  the  Govern- 
ment haYinff  jurisdiction  of  such  reservation,  and  the  privilege  herein 
granted  shall  not  be  construed  to  interfere  with  the  control  of  water 
for  irrigation  and  other  purposes  under  authority  of  the  respective 
States  or  Territories. 

Sec.  19.  That  any  canal  or  ditch  company  desiring  to  secure  the 
benefits  of  this  act  shall,  within  twelve  months  after  the  location  of 
ten  miles  of  its  canal,  if  the  same  be  upon  surveved  lands,  and  if 
upon  unsurveyed  lands,  within  twelve  months  after  the  survey  thereof 
by  the  United  States,  file  with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located  a  map  of  its  canal  or  ditch  and 
reservoir;  and  upon  the  approval  thereof  by  the  Secretary  of  the 
Interior  the  same  shall  be  noted  u{)on  the  plats  in  said  omce,  and 
thereafter  all  such  lands  over  which  such  rights  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  ri^ht  of  way.  Whenever  any 
person  or  corporation,  in  the  construction  of  any  canal,  dit<5h,  or  res- 
ervoir, iniures  or  damages  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall  beliable 
to  the  party  injured  for  such  injury  or  damage. 

Sec.  20.  That  the  provisions  of  this  act  shall  apply  to  all  canals, 
ditches,  or  reservoirs,  heretofore  or  hereafter  constructed,  whether 
constructed  by  corporations,  individuals,  or  association  of  individ- 
uals on  the  filing  of  the  certificates  and  maps  herein  provided  for. 
If  such  ditch,  canal,  or  reservoir,  has  been  or  shall  be  constructed  by 
an  individual  or  association  of  individuals,  it  shall  be  sufficient  for 
such  individual  or  association  of  individuals  to  file  with  the  Secretary 
of  the  Interior,  and  with  the  register  of  the  land  office  where  said 
land  is  located,  a  map  of  the  line  of  such  canal,  ditch,  or  reservoir, 
as  in  case  of  a  corporation,  with  the  name  of  the  individual  owner  or 
ovmers  thereof,  together  with  the  articles  of  association,  if  any  there 
be.  Plats  heretofore  filed  shall  have  the  benefits  of  this  act  from  the 
date  of  their  filing,  as  though  filed  under  it:  Provided,  That  if  any 
section  of  said  canal  or  ditch  shall  not  be  completed  within  five  years 
after  the  location  of  said  section,  the  rights  herein  granted  shall  be 
forfeited  as  to  any  uncompleted  section  of  said  canal,  ditch,  or  res- 
ervoir, to  the  extent  that  the  same  is  not  completed  at  the  date  of 
the  forfeiture. 

Sec.  21.  That  nothing  in  this  act  shall  authorize  such  canal  or 
ditch  company  to  occupy  such  right  of  way  except  for  the  purpose 
of  said  canal  or  ditch,  and  then  only  so  far  as  may  be  necessary  for 
the  construction,  maintenance,  and  care  of  said  canal  or  ditch. 

Sec.  22.  That  the  section  of  land  reserved  for  the  benefit  of  the 
Dakota  Central  Railroad  Company  on  the  west  bank  of  the  Missouri 
River,  at  the  mouth  of  Bad  River,  as  provided  by  section  sixteen  of 
"An  act  to  divide  a  portion  of  the  reservation  of  the  Sioux  Nation 
of  Indians  in  Dakota  into  separate  reservations  and  to  secure  the  re- 
linquishment of  the  Indian  title  to  the  remainder  and  for  other  pur- 
poses," approved  March  second,  eighteen  hundred  and  eighty-nine, 
shall  be  subject  to  entry  under  the  town-site  law  only. 

Sec.  23.  That  in  all  cases  where  second  entries  of  land  on  the 
Osage  Indian  trust  and  diminished  reserve  lands  in  Kansas,  to  which 
at  the  time  there  were  no  adverse  claims,  have  been  made  and  the 
law  complied  with  as  to  residence  and  improvement,  said  entries  be. 
and  the  same  are  hereby,  confirmed,  and  in  all  cases  where  persons 
were  actual  settlers  and  residing  upon  their  claims  upon  saia  Osage 
Indian  trust  and  diminished  reserve  lands  in  the  State  of  Kansas  on 
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the  ninth  day  of  May,  eighteen  hnndied  and  seventy-two  and  who 
have  made  subseqnent  pre-emption  entries  either  upon  pnblic  or 
upon  said  Osage  Indian  tmst  and  diminished  reserve  lands,  upon 
which  there  were  no  legal  prior  adverse  Qlaims  at  the  time,  and  the 
law  complied  with  as  to  settlement,  said  subsequent  entries  be,  and 
fhe  same  are  hereby,  confirmed. 

Sbc.  24  That  the  President  of  the  United  States  may,  from  time 
to  tim^  set  apart  and  reserve,  in  any  State  or  Territory  having  pub- 
lic land  bearing  forests,  in  any  part  of  the  public  lands  wholly  or  in 
part  covered  with  timber  or  undergrowth,  whether  of  commercial 
value  or  not,  as  public  reservations,  and  the  President  shall,  by  pub- 
lic proclamation,  declare  the  establishment  of  such  reserrationB  and 
the  limits  thereof. 

Apptoved,  March  8, 1891. 


[PuBLio— No.  leo.J 

An  act  to  amend  section  eight  of  an  act  approved  Ifaxch  third,  eighteen  hundxed 
and  ninetf-one;  entitled  ''An  act  to  xepeal  timber  culture  laws  and  for  other  por- 


Be  it  enacted  bv  fhe  Senate  cmd  House  of  Bepresenlatives  qf^  the 
United  States  of  America  in  Congress  assemtHedj  That  sections  eight 
of  an  act  entitled  ''An  act  to  repeal  timber  culture  laws,  and  for 
other  purposes/'  approved  March  tnird.  eighteen  hundred  and  ninety- 
one,  be  and  the  same  is  hereby  amended  so  as  to  read  as  follows: 

''  Sec.  8.  That  suits  by  the  iJnited  States  to  vacate  and  annul  any 
patent  heretofore  issued  shall  only  be  brought  within  five  vears  from 
we  passage  of  this  act,  and  suits  to  vacate  and  annul  patents  here- 
after issued  shall  only  be  brought  within  six  years  after  the  date  of 
tiie  issuance  of  suchpatents.  And  in  the  States  of  Colorado,  Mon- 
tana, Idaho,  North  Dakota,  and  South  Dakota,  Wyoming,  and  the 
District  of  Alaska,  and  the  gold  and  silver  re^ons  of  Nevada  and 
the  Territory  of  Utah  in  any  criminal  prosecution  or  civil  action  by 
the  United  States  for  a  trespass  on  such  public  timber  lands  or  to 
recover  timber  or  lumber  cut  thereon  it  shall  be  a  defense  if  the  de- 
fendant shall  show  that  the  said  timber  ^as  so  cut  or  removed  from 
the  timber  lands  for  use  in  such  State  or  Territory  by  a  resident 
thereof  for  agricultural,  mining,  manufacturing  or  domesticpurposes 
under  rules  and  regulations  made  and  prescribed  by  the  Secretary 
of  the  Interior  and  has  not  l)een  transported  out  of  the  same,  but 
nothing  herein  contained  shaU  operate  to  enlarge  the  rights  of  any 
railway  company  to  cut  timber  on  the  public  domain,  provided  that 
the  Secretary  of  the  Interior  may  make  suitable  rules  and  regulations 
to  carry  out  the  provisions  of  this  act,  and  he  may  designate  the 
sections  or  bracts  of  land  where  timber  may  be  cut,  and  it  shaU  not 
be  lawful  to  cut  or  remove  any  timber  except  as  may  be  prescribed 
by  such  rules  and  regpolations,  but  this  act  shall  not  operate  to  re- 
peal the  act  of  June  third,  eifl^hteen  hundred  and  seventy-eight,  pro- 
viding for  the  cutting  of  timber  on  mineral  lands. 

Approved,  March  8, 1891 
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